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LO OO ee SE 


THE AMENDED BANKRUPTCY 
AND INSOLVENCY BILL.* 


proposed enactments, which have very 
little relation to the subject of bankruptcy 
and insolvency, and could scarcely be ex- 

Tue bill presented by Lord Brougham, | pected to be comprehended in a bill with 
to the House of Lords, previous to the|such a title. The power with which it is 
Easter recess, has been reprinted with the | intended to invest the judges of the County 
amendments agreed to in committee. If} Courts, to order the arrest of debtors sup- 
the measure does not acquire force, it cer-| posed to be about to depart from England, 
tainly obtains a great accession of bulk as!and which formed the subject of some 
it proceeds, and should it continue to in- | lengthened observations in our number of 
crease in the same proportion, before its! Saturday last, is conferred by, and ex- 
arrival at the last parliamentary stage it plained in, a single clause. It is in these 
may be entitled to the distinction of a words :— 


monster bill. . : 
. . | “ Whereas the delay which sometimes takes 
‘The amendments introduced in COM-| Hace in procuring ml falas fecea@ odie of 
mittee are undoubtedly of great substan- one of the superior courts to hold a defendant 
tive importance, and some of them well to bail, and in issuing a capias thereon, is in- 
deserving of serious consideration when a jurious to creditors; be it enacted, That if a 
fitting occasion arises. As we have fre- plaintiff in any action in any of her ay ong 
quently had occasion to observe, an annual Superior courts of law at Westminster for the 
revolution in a matter of such universal Tecovery of a debt, or the creditor of any 


ae ;_. debtor who shall enter into an undertaking im- 
application as the law of debtor and credi- ‘mediately to commence such an action, shall 


tor is itself an evil of considerable magni- |}. she affidavit of himself or some other person 
tude. This branch of the law has now show to the satisfaction of any judge of any of 
become so complicated and involved, by a the county courts aforesaid, that he has a cause 
multitude of contradictory enactments, |of action against such defendant or debtor to 
that a careful and well-digested concolida- | the amount of 20/. or upwards, or has sustained 
tion should precede or accompany any | damage to that era and that there is pro- 
further change. Without this, even ju- bavle cause for believing that such defendant 
dici r anal a ." | or debtor is about to quit oe unless he be 

cious and well-considered alterations ‘f,:thwith apprehended, it shall be lawful for 
could scarcely be satisfactory or effective. such judge to issue his warrant, directed to 
Our readers shall presently have an oppor- ' such person or persons as he shall think fit, 
tunity of judging for themselves, how far whereby such person or persons shall have au- 
the additions now proposed to be made in | thorit to arrest any such defendant or debtor 


. . .'named in such warrant, wherever he may be 
the bill are entitled to be called amend. |fhma! Shin the limite of te jurisdiction of 


ments. We intend, how seat - the first such judge, and him safely keep for five days 

instance, to direct attention to two of the then next, or until such defendant or debtor 

— ; shall have given a bail bond to the sheriff, or 
* See notice of Lord Chancellor’s new bill | shall have made deposit of the amount of the 

for consolidating and amending the Law of|debt or damages mentioned in such warrant, 

Bankruptcy, p. 16, post, together with 10/. for costs, according to the 
Vou. xxx1v. No. 999. 
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present practice of her Majesty’s superior courts| plaintiff in an action for the recovery of a 

of law at Westminster when a defendant is in| debt, or the creditor of a debtor; but the 

soar br: saad tie brie aryl pp warrant may issue at the instance of such 
i . * * 

sel Se obtsined under the provisions of the act person, if he can satisfy the judge that he 

1 & 2 Vict. c. 120, [setting out the title]. has @ cause of action to the amount of 202, 

or has austained damage to that amount. 


It will be observed, that under this pro- oe os 
vision, the arrest contemplated by a war-| Lhe section is silent as to the destination 


rant of a judge of the County Court will of the party arrested. He is to be safely 


not justify the detention of the debtor for | kept for five days, or until be shall have 


a longer period than five days: if it is ine Biven a bail bond, or made deposit, but 


tended that the detention should continue | shee a paige peed are 
I 


beyond that period, application must be’ officer, is not specified, and, we suppose, is 


made, as at present, for an order to issue a, : 
, . to be left to the discretion of the party to 
capias from one of the judges of the 8u-| 110m the warrant is directed. Casa gia 


perior courts. As the order may be had, 
in general, in the first instance, from a | terms a debtor so arrested can be allowed 


judge of the superior courts as soon as a °" opportunity of entering into a bail bond 


: . to the sheriff, if so disposed, is also left al- 
he : ‘Cowiy Caen ve 4 a Judge ad \together to the conscience of the bailiff! 


: . Again, suppose the debtor is desirous to 
the cases will not be very numerous in . 7°82! SUPP ; c/s 
which parties will incur ane double ex. | §'¥e @ bail bond to the sheriff within five 


os days, how is the sheriff to know in what 
pense and trouble of an application to a y®, 

County Court judge, itch cues be fol- pre-e he _— nero . — from & 
lowed before the expiration of five days by 1 - eh orci sme The —_ 
a similar application to a judge of the al rs oiggelaaiamaee oS 
perior courts, more especially, as it cannot | wae arls=sant cal de acl ecg an 
be ascertained whether the latter will be. ©! difficulties, and abundant opportunity 
satisfied with the same materials which in-| fT Oppression on the one side, and evasion 


duced the County Court judge to grant his| °" the other. 4 ; 

warrant. The x fata it vill be ee The second provision to which we have 
requires that the creditor shall either : referred more immediately interests those 
mence his action in one of the superior! oe a le have accepted office as 
courts, or “enter into an undertaking im- | Judges of the new County Courts, as it Se- 
mediately to commence such an action »| cures to them and their successors a life in- 


What is to be the consequence if a credi-| OM: 4d, so far as they are concerned, 
tor enters into such an undertaking and cannot fail to be considered a very valuable 


neglects to fulfil it, is not specified, and amendment of the act of last session. The 


therefore, we apprehend, the only effect of section, which is numbered 44, proposes 
a breach of the undertaking would be, that iain 
the imprisoned debtor might apply for his| “‘ That from and after the passing of this aet 
discharge upon the ground that the credi-| it shall be lawful for the Lords Commissioners 
tor had not commenced an action. Before | of her Majesty’s treasury, by any order or 
the application could be entertained, how. | orders, oF pang proed minutes, to be by them 
: : ; o time made on a petition presented 
ever, unless it should be determined with-| 1 them for that purpose, to order (if they shall 
out any notice to the creditor, the five days, | think fit) to be paid out of the Consolidated 
which the warrant of the judge of the! Fund of the United Kingdom of Great Britain 
County Court has to run, would expire, and | and Ireland the annuities following ; that is to 
the debtor obtain his discharge upon |*4y, an annuity [to the chief and other com- 
grounds irrespective of the violated ore missioners of the court for the relief of in- 
taking. The framers of this clause would | 8!¥ent debtors] and an annuity or clear yearly 


; .. |#um of money not exceeding 
seem not to have quite made up their | pounds to any judge of any county court a 


minds whether the judges of the County pointed under the aforesaid act passed in the 
Court should have jurisdiction to authorize | tenth year of the reign of her present Majesty, 
an arrest in cases of tort, or in claims for| or any of his successors in the office of such 
unliquidated damages; or whether the |judge, if and when any such chief commis- 
authority to issue a warrant is to be limited | ner, commissioner, or judge shall be afflicted 
to. cases where, the party applying for the 1 Song pecoatec infirmity disabling him from 
eee et | Sa : ue execution of his office, and shall be 
warrantcan swear to the existence of an} desirous of resigning the same; euch annui 
ascertained debt, The parties entitled to | or clear yearly arate be paid b ‘equal aa 
apply for @ War nt are described as, the!paymenis on the 5th day of January, the sth 
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cher il, the 5th day of July, and the 10th 
day ber in every year, to such chief 
commissioner, commissioner, or judge, from 
the period when he shall resign his said office 
for the term of his life, free from all taxes, ex- 
cept the tax on income.” 


Now, it may be quite reasonable, and 
even desirable, that the sixty-four gentle- 
men who have found favour in the sight of 
the Lord Chancellor, and received appoint- 
ments as judges of the County Courts, 
should in due time be rewarded with retir- 
ing pensions. We have always contended 
for the application of the principle, that the 
labourer is worthy of his hire, and we do 
not now recommend a departure from it. 
But we venture respectfully to suggest, 
that it is somewhat premature to fix the 
amount of the retiring pensions of gentle- 
men, many of whom have not yet had an 
hour's judicial anxiety, and who have been 
appointed with tie view of testing an ex- 
periment the result of which no man can 
anticipate with perfect confidence. The 
judges of the new County Courts, under 
the act 9 & 10 Vict. c. 95, are to be com- 
pensated by fees, and not by fixed stipends. 
No estimate can yet be made of the 
amount of fees to be received by any one 
of them, or of the amount of labour and ap- 
plication that may be required in the dis- 
charge of their judicial functions. We can- 
not conceive, therefore, that any satisfac- 
tory materials can now exist, or be laid 
betore parliament, to enable a committee 
of the House of Commons to fill up the 
blank in the section above printed with 
the sum to which the retiring pension 
shoukl be limited. Indeed, there seems 
no reason for calling upon the legisla- 
ture immediately to settle the retiring 
pemsions of judges so recently appointed ; 
although it might have been otherwise, if 
any one of the judgeships had been con- 
ferred on a person likely to “be afflicted 
with some permanent infirmity disabling 
han from the due execution of his office,” 
and for whom it was deemed prudent, not 
to say charitable, to provide. Public feel- 
ing and public interest would both be better 
consulted by refraining from conferring ad- 
ditienal jurisdiction, or pledging the country 
to the payment of pensions to the new 


of A 
of 


jadges, until the men and the system they | P° 


are to administer have been fairly tried. 
Our commentary upon the remaining 
clauses introduced by way of amendment* 





* The bill, as originally presented, was printed 
m vol. 33, p. 411, and the amendments intro- 
duced in the second bill, in the same volume, 


p. 446. 


must be restricted by considerations of the 
limited space at our disposal. The follow- 
ing is amongst the alterations which would 
meet with unqualified approval :— 


* That from and after the passing of this act 
no fee shall be charged by any commissioner 
of the Court of Bankruptcy or District Courts 
of Bankruptcy, or by any registrar thereof, or 
by the said master, for the swearing of any af- 
fidavit in any matter in bankruptcy, for the 
filing of any document in any of the said courts, 
Peal any order made by any commissioner 
t Ital 


The constant transfer of coin from the 
hands of the suitor to those of the officers 
ofa court of justice, during its public sit- 
tings, is, to say the least, unseemly, and 
ought to be universally abolished. 

We also incline to think that the reduc- 
tions contemplated by the following clauses 
recently introduced into the bill, might be 
carried further with advantage to the 
public, and without materially affecting the 
efficiency of the officers principally in- 
terested. But a better opportunity will 
probably arise for discussing this matter 
hereafter. 


“That from and after the passing of this 
act no sum shall be allowed by any commis- 
sioner of the Court of Bankruptcy or District 
Courts of Bankruptcy to any official assignee 
for the examination of books or accounts, or 
as or for any extra service whatsoever; and 
that henceforth every official assignee shall, for 
his own services, the salaries of his clerks, and 
for office and warehouse rent, and stationery 
and office expenses, receive a per-centage on 
all assets collected and applicable to the pur- 
poses of every estate, and no more, such per- 
centage to be settled by such of the commis- 
stoners of the Court of Bankruptcy acting in 
London, and such of the commissioners of the 
said court acting in the country, as the Lord 
Chancellor shall appoint for that purpose, and 
to be approved by the Lord Chancellor. 

“ That every official assignee shall, on or be- 
fore the let er! of March in every year, if 
parliament be then sitting, and if not, then 
within 14 days from the commencement of the 
then next ensuing session of parliament, lay be- 
fore parliament a return, made up to the 3lat 
day of December then last, of the total amrount 
of such per-centage received by him during the 
year ending on that day; and that if the same 
shall amount to more than the sum of 
unds, in the case of an official assignee act- 
ing in London, or more than the sum of 

pounds in the case of an official 

assignee acting in the country, the lus 
shall by them be paid over to the Bank of 
land, to the credit of the account intituled 
‘The Secretary of Bankrupts Account ;” every 
such return so laid before parliament to be 
certified by a commissioner of “eS of 

B 
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Bankruptcy or District Courts of Bankruptcy, 
and the payment over of every such surplus to 
be certified by the Accountant in Bankruptcy. 
“ That as and when the commissioners and 
registrars whose offices are abolished by this 
act shall die, resign, or retire, or be promoted 
or removed, and as and when the annuities 
which in virtue of this act, or any other act re- 
lating to bankruptcy, may be ordered to be 
paid, shall fall in and be no longer payable, it 
shall be lawful for the Lord Chancellor still 
further to reduce the fees exacted in matters of 
bankruptcy, and if the per-centage aforesaid 
shall amount tu more than is required for the 
oo of the official assignees of the sums 
ereinbefore mentioned, also to reduce the 
amount of such per-centage.” 


CONSTRUCTION OF STATUTES. 





COPYRIGHT IN UNPAID-FOR CONTRI- 


BUTIONS. 


In a late case of Brown v. Cooke,” which 
was an application by the proprietors of a 
weekly periodical, called the ‘ London 


Construction of Statutes.— Practice in the New County Courts. 


the editor, and it was not expressly stated 
that he had paid them for their contribu- 
tions. ! 

Under those circumstances, the Vice- 
Chancellor was of opinion that the plaintiff 
was not entitled to the copyright under 
the 18th section, as it did not appear that 
he was the proprietor of a periodical work, 
who paid for the composition of the articles 
inserted therein, upon the terms that the 
copyright should belong to him. Upon 
these grounds, his Honour refused to inter- 
fere by injunction. 





PRACTICE IN THE NEW COUNTY 
COURTS. 


—— 


Tue decision of Mr. Koe, at the Count 
Court at Hertford, mentioned under this 
title in our last number, was the subject 
of a question put by Mr. Bouverie to the 
Attorney-General, in the House of Com- 
mons, on Monday evening last. The 


Medical Gazette,” for an injunction against | Attorney-General expressed a decided 
the defendant as publisher of the ‘‘ Medical opinion that, under the 83rd section, the 
Times,” upon the ground of an alleged in- |parties respectively may be examined in 
fringement of the copyright in certain Support of their own cases, as well as at 
articles originally published in the “London ‘the instance of the adverse party. This 
Medical Gazette,” the Vice-Chancellor of construction of the act is in accordance 
England put a construction on the Copy-/ with what we understand to be the pre- 
right Act, 5 & 6 Vict. c. 45, which it is vailing opinion of the profession, and, no 
desirable should be generally known. By | doubt, will be generally-acted upon by the 
the 18th section it is enacted, that when judges of the County Courts. 
any publisher or other person shall be the, Another case has been mentioned, be- 
proprietor of any periodical work, and shall fore Mr. Gale, the judge of the Hampshire 
employ any person to compose the same, district, where it happened, as there is too 
or any articles or portions thereof, and much reason to fear it frequently will in 
such work, articles, or portions, shall be. those courts, that the plaintiff swore posi- 
composed under such employment, on the | tively to the existence of a debt which the 
terms that the copyright therein shall be- defendant as positively denied. The learned 
Jong to such proprietor, and paid for by judge thought, that under those circum- 
him, the copyright in every such work, stances, he was bound to decide against 
article, and portion so composed and paid the plaintiff, on the principle, that the bur- 
for, shall be the property of such proprietor, | then Jay in every case upon the plaintiff tu 
who shall enjoy the same rights as if he, substantiate his claim, and that in this in- 
were the actual author thereof, &c. stance he had failed to do so, inasmuch as 
In the case which formed the subject of | his testimony was contradicted. We have 
application, it appeared that the pirated no reason whatever to doubt that justice 
articles were composed by various persons, | V®S done in the particular case referred to, 
whose names were set forth, expressly for | but we question the soundness of the doc- 


the “ London Medical Gazette,’ and that 
the plaintiff and his partners paid an editor, 
who communicated with the various con- 
tributors. It was quite clear that the plain- 
tiff and his partners did not deal directly 
with the original composers of the pirated 
articles, but that they were dealt with by 
psp eeeninenene ene 
> 16 Law J. 140. Chancery C. 


trine, if meant to be laid down as a general 
rule, that where the plaintiff relies on his 
own testimony, and is contradicted by the 
defendant, the latter must prevail. It is 
holding out a premium to an unscrupulous 
defendant, and it will soon be seen how 
many will avail themselves of it! Where 


¢ Vol. 33, p. 579. 


Practice in the New County Courts.—Law of Wills, 


the plaintiff and defendant are the only 
Witnesses, and their evidence conflicts, the 
same principle applies as when any other 
witnesses contradict each other in a matter 
of fact. The judge is bound to do, as juries 
are constantly directed,—to weigh all the 
circumstances,—to examine into surround- 
ing events,—to see if one statement may 
not be corroborated by collateral facts, 
whilst the other remains unsupported,—to 
consider even the probabilities of the ad- 
verse declarations, and not wholly to ex- 
clude the influence founded on an estimate 
of the character, temper, and demeanour 
of the witnesses, as disclosed by their ex-| 
amination. In short, the judge of a County 
Court, in our humble opinion, is bound, in 
every case in which he is not assisted by a 
jury, to determine, according to the best of 
his judgment, which of the parties is most 
entitled to credit. No doubt, the singular 
and isolated case may occur of a contra- 
diction in fact, where the weight of testi- 





is practically subject to judicial authority 
in nearly as great a degrce as the attorney, 
If a distinction of this kind were estab- 
lished, it is hoped it would not be deemed 
invidious by the more numerous body of 
clerks who have not entered into articles, 
and whose general ability and trustworthi- 
ness are not always, perhaps, sufficiently 
appreciated. 





LAW OF WILLS. 





DEVISE TO THE SUBSEQUENT WIFE OF A 


WITNESS. 


Arter the Ist of January, 1838, A. B. 
makes his will, and thereby devises certain real 
estate to an unmarried daughter in fee, such 
will being attested by two persons who were 
then perfectly disinterested. Soon afterwards 
he made a codicil, but which did not affect the 
above-mentioned devise, and confirmed the will, 
except as thereby altered. The codicil was at- 


mony is so nicely balanced, that there is no| tested by oneof the witnesses to the will, the 
consideration which ought to incline the| other witness being a fresh one, but also a dis- 


scale to the one side or the other, and in| 


such a case, and such a case only, as it 
seems to us, the principle said to be adopted | 
by Mr. Gale should prevail. 

As might have been expected, a majority | 
of the new judges have taken an early op- 
portunity of announcing their determina- 
tion not to allow unqualified persons to re- 
present parties in the new courts. Ac- 
cording to the newspaper reports, however, 
Mr. Heath, the judge of the Bloomsbury 
Court, intimated a disposition to allow the 
clerks of attorneys to practise before him, 
provided they brought with them letters 
from their principals, giving authority to 
act. We are quite sensible that it would 
be a great convenience to many attorneys, 
if their clerks might appear for them in the 
Small Debis Courts. We are apprehen- 
sive, however, that if the permission were 
granted upon the production of a written 
authority, it would open a wide door to 
irregularity and abuse. Persons might 
assume tle character of clerks for the oc- 
casion who did not really stand in that re- 
lation, and authority might be obtained 
from an attorney, having no knowledge of, 
and a very subordinate interest in, the suit. 
If there should be any extension of the 
rule, it might, for the present, be limited 
to gentlemen under articles. There is a 
simple and ready means of ascertaining 
whether any person assuming the position 
of an articled clerk is entitled to the cha- 
racter ; and, moreover, the articled clerk 


interested 
wards die 


Subsequently to the date of the codicil, but 
before the death of the testator, the daughter 
marries one Of the witnesses to the will; and it 
is contended, that the devise to her, she bei 
now the wife of an attesting witness, is waa 
under the 15th sect. of 7 W.4, and 1 Vict. 
c. 26. But it must be borne in mind that she 
was not, at the date of the will, nor until after 
that of the codicil, married to the witness. But, 
admitting that a question may arise, taking the 
will by itself, is not the defect (if one) cured by 
the codicil, to which the now husband was not 
a witness, as it is enacted by sect. 34, “that 
every will re-executed, or republished, or re- 
vived by any codicil, shall, for the purposes of 
this act, be deemed to have been made at the time 
at which the same shall be so re-executed, re- 
published, or revived.” But the 24th section of 
the same act enacts, “‘ That every will shall be 
construed with reference to the real and per- 
sonal estate comprised in it, to speak and take 
effect as if it had been executed immediately be- 
fore the death of the testator,” at which time the 
daughter was married. 


Will not the will and codicil, under the 34th 
section, be construed to be but one instrument, 
and the devise be good, in consequence of the 
codicil not being attested by the devisee’s sub- 
sequent husband ? or, is the devise bad under 
the 24th section, in consequence of the daughter 
being married previous to the death of the 
testator? ; 

W. H. B. 


(Some of our readers can probably refer to 
a case on this subject.—Ep. |] 


pene ; and the testator shortly after- 





PRACTICE AT THE JUDGES’ 
CHAMBERS 





Woods vy. Speller. 21st April, 1847. 


THIs was a summons to oe on 
bec of debt and costs. e actlon was 

rought on a bill of exchange, and concurrently 
with the action the defendant was served with a 
notice in bankruptcy under the 5 & 6 Vict. 
c. 122, s. 14, and the question upon the sum- 
mons was, whether the defendant was liable to 
the costs of the proceeding in bankruptcy. 

The plaintiff relied upon his right to proceed 

in bankruptcy as well as at law, and hence his 
equitable title to the costs of the latter as 
an auxiliary proceeding which a judge would 
recognize in refusing to stay the proceedings 
on such an application, unless on payment of 
those costs. 
- The defendant contended, that as the act had 
not provided for the costs of the proceeding in 
bankruptcy, which was distinct from the action 
at law, an 


power in the judge to order the payment. 

Mr. Baron Alderson reserved his judgment, 
and after consultation with Mr. Justice 
Coleridge, ruled that, inasmuch as the law had | 
kage two distinct remedies, the plaintiff 

ad a clear right to proceed on both, and if he 
did so with reasonable and probable grounds, 
he should in fairness be allowed his coste of 
both proceedings; and his lordship therefore 
refused to make the order, unless the defendant 
consented to pay the costs of the proceeding in 


bankruptcy. 
Order drawn up accordingly. 
Rhodes and Lane attorneys for the plaintiff. 
| Bartley and Southwood for the defendant. 





QUESTIONS AT THE EXAMINATION. 


Easter Term, 1847. 
I, PRELIMINARY. 
Where, and with whom did you serve your 
clerkship? 
State the particular branch or branches of 


the law to which you have principally applied 
yourself during your dlekshio.. 
Mention some of the principal law booke 


which you have read and studi 
Have you attended any and what law lec- 
tures? 


II. Common anv Sratute Law, anp 
Practice oF THE CouRTs. 


State some of the principal kinds or forms of 
action at common law, 

What is the meaning of a local and a tran. 
sitory action? What actions are local and what 
transitory? 

What promise to pay the debt of another will 
be sufficient to found an action upon? 

If the acceptor of a bill of exchange refuse 


payment of it when due, is any and what step/ made before that period 


necessary before you can sue the drawer or 
indorser ? 


Practice at the Judges’ Chamber. —Questions at the Exammation. 


Should the period withm which an action on 
a simple contract debt can be brought have ex- 
pired, and the defendant should plead the Sta- 
tute of Limitations, will a verbal promise, 
given within the limited time, be sufficient to 
enable the plaintiff to recover, or must he be 

with any and what further evidence ? 

If several defendants are partners in trade, 
it to serve each with a copy of the 
writ of summons? 

If the defendant keep out of the way to avoid 
personal service of a writ of summons, are there 
any and what means by which to compel an 
a rance? 

ithin what time after service of a writ of 
summons is it nec to indorse on such 
writ the day of the week end month of such 
service? If such indorsement be omitted, what 
is the consequence to the plaintiff? 

When it is now sought to arrest or detain a 
defendant under the provisions of the act for 
the abolition of arrest on mesne process, 
is essentially necessary to be stated in the 

it? 


unconnected with it, there was n0/ .@dovit 


In what cases must the declaration be filed, 
and in what cases must it be delivered? _ 

Writ served in any term or vacation, within 
what time should the plaintiff declare to prevent 
judgment of non pros. ? 

Where a defendant is advised to plead more 
than one plea, what eteps must he take ? 

If you are in n of a document whach 
= intend to produce at the trial, should you 

e justified in incurring the expense of taking 
a witness to prove it? or is there any other way 
of avoiding the expense? 

In what case is a registration of judgment 
necessary ? and what advantages attend the 
doing so? and for different purposes, bow 
should the same be registered ? 

After what time must a judgment be revived, 
and by what process? 

Ill. Conveyancina. 


State the different denominations of estates 
in land in point of tenure and of duration? 

What words will create or pass a fee simple 
estate in a will or a deed respectively? And 
as to a will, what difference in this respect is 
made by the recent statute for the Amendment 
of the Law as to Wills? And what are the 
requisites to the executing a will since that 
statute ? 

Describe generally the nature of copyholds, 
and how conveyed tnter vivos. The like as to 
customary freeholds, 

What are the rules of descent as to fee simple 
estates, both freehold and copyhold? 

What is the date of the Statute of Uses, and 
what its principal enactments? 

What is the nature of the conveyance by 
lease and release, feoffment, and bargain and 
sale enrolled, respectively ? 

Who is the protector of a settlement made 
since the Statute for the Abolition of Fines and 
Recoveries took effect, and who of a settlement 
? 

What description of instrument is now pe. 
cessary for the disentailing of lands, and within 


Questions at the Eaamination. 


what period must it be enrolled, and where? 
And is any reference to the statute, or to the 
purpose for which the deed is made, necessary 
In a disentailing assurance ? 

How does a ted woman convey her 
estate in freeholds since that statute, and what 
are the isttes? Does the statute apply to 
the equi as well as estate of a married 
woman, or to leaseholds for years? 

are the requisites of a deed, and what 
further should be aitended to on the execution 
of a power by deed or other writing? 
td or instruments respecting land 
im Middlesex require registration under the 
statute, and what are excepted ? 

What was the form of conveyance of free- 
holds of inheritance to prevent the attachment 
of the purchaser’s wife’s dower before the sta- 
tute of bier ac Briptostaal Is it now ever 
meceseary, and in what cases? 

What created the necessity of the estate, for- 
merly limited to trustees, to preserve contingent 
remainders? Are such estates now unnecessary, 
and why ? 

Cam a husband convey his wife’s reversion- 
leaseholds for years with or without his 
or her revertionary portion payable out of 
land, freehold, or leasehold for years, and how? 

‘What is the effect of the Statute of Mort- 
mam ? 


IV. Eavrry anp PRAcTICE or THE CourRTs. 


_ Aperson conveys his estates to trustees upon 
trust to sell and apply the proceeds of the sale 
tr discharge of all his bond debts, and the in- 
terest then due, and to grow due thereon, up 
to the day of 2 gr Upon taking the ac- 
count, it is found that the principal and inter- 
est upon some of them exceed the penalty of 
the bonds. In this case are the obligees en- 
tatied to the excess? If not, state the reason 


a legacy is charged on real and per- 


sonal estates, and the legatee dies before the 


of payment, how is this legacy treated ? 


rom what time does the interest of a legacy, | 


iven by a parent to a child, commence? 
Pitan annuitant under a will dies before the 
day of payment, is any portion of the annuity 
payable in that case? and under what au- 
thority ? 

What responsibility does a mortgagee incur 
by entering into the possession of lands mort- 
gaged to him? 

what order are the assets of a testator ap- 
plied in payment of his debts? 

What is the effect of the Statute of Limita- 
tions on a legacy or — 

If a feme covert have rights opposed to those 
clammed by her husband, and which she wishes 
te enforce, how must she proceed to do so? 

Where husband and wife are defendants to a 
suit, how does the death of the husband affect 
the suit ? 

In what case is the answer of a defendant 
evidence for himeelf ? 

What ie the object of a plea? 
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te abscond without answering, what mode of 
eS to be adopted in such a case? 

State object of a bill to perpetuate the 
testimony of witnesses ? 

What is the intention of a show-cause war- 
rant usually taken out before the master 
pares his report? and when must it be taken 
out 


? 
What is the effect of enrolling a decree? 
V. BANKRUPTCY AND PRacTICcE OF THE 


Courts. | 
What are the preliminary inquiries which the 
solicitor ought to make “92 fe can be sure 


that, if a fiat be issued against a person whom 
it is wished to make a bankrupt, it can be sup- 
po 

What are the different steps to be taken un- 
der the fiat up to the time of the adjudication. 

Enumerate the different acts of bankruptcy. 

What course can an intended bankrupt take 
if he wishes to dispute the bankruptcy ? 

Can a trader get himself made a hankrupt, 
and what course must he parsue with that 
ject? 

What is the usual course of proceeding at the 
second meeting under the fiat? 

Can you give any examples of debts not due 
at the time which may be good petitioning cre- 
ditors’ debts? Can you give any examples of 
— debts which may be good petitioning 

ebts? 

If a creditor who holds security wishes to 
prove his debt, what course must he take to 
entitle himself to prove? Must he take the 
same course if he holds bills of exchange as 
security ? 

What is meant by fraudulent preference ? 

Does the certificate of conformity discharge 
the bankrupt from ail liability? If not, what 
is the nature of the claims for which he may 
continue liable, notwithstanding his certificate? 

Under what circumstances may the property 
of a third party become distributable under a 
fiat against a trader? 

Have assignees the unlimited power to bring 
actions and suits, and to refer to arbitration or 
compromise? If not, what is required to au- 
thorize an action being brought, what to au- 
thorize a suit, arbitration, or compromise? 

If an action be brought by assignees against 
any third party, can such third party dispute 
the bankruptcy, and in what manner? and if 
disputed, ee must the assignees prove as to 
the bankruptcy? 

If a bankrupt be a lessee under a lease for 
years, what course must the assignees pursue 
as to either adopting or disclaimtng the lease? 
And if the a do not adopt the lease, 
what right has the bankrupt as to the lease? 

What is the mode of appealing from the de- 
cision of a commissioner, and to whom does the 
appeal lie? and to what higher tribunal is there 
any further appeal? And under what circum- 
stances ? 


VL Crimireat Law anpD PrRocesDINGs BE- 
FORE MAGISTRATES. 


When it is apprehended a defendant is likely| Give the legal definitions of the crimes of 
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murder, manslaughter, burglary, housebreak- 
ing, riot, and conspiracy. 
"Under what age is an infant considered in 
law absolutely incapable of committing felony, 
and up to what age is he presumed to be so in- 
capable? 

hat is the meaning of a principal in the 
first and in the second degree? and of acces- 
saries before and after the fact? Can there be 
accessaries in any other offence than felony? 

If goods are stolen in one county and carried 
by the thief into another, in which county may 
he be indicted ? 

Where goods of a person who has died in- 
testate are stolen, in whom should the property 
be laid, and is there any and what distinction 
in that respect whether the property be stolen 
before or after the granting of letters of admi- 
nistration ? 

Upon what principle are the dying declara- 
tions of a murdered person received in evidence, 
and subject to what limitation ? 

What is the nature of an inducement which 
will render the confession of a prisoner inad- 
missible in evidence against him ? 

In what cases is it necessary that an offence 
should be proved by more than one witness? 

On an indictment for felony, what is the 
effect of a previous conviction for felony? In 
what manner and at what period of the trial 
must such previous conviction be proved ? 

In what cases is a defendant in an indictment 
found at the assizes or sessions entitled to tra- 
verse such indictment, and to what period in 
either case? 

Where several persons are indicted for a 
joint misdemeanour, and one or more desire to 
take their trials immediately and others to 
traverse, what is the practice with respect to 
the time of trial? 

Under what circumstance can an order of 
justices be procured for the removal of a pauper 
from one parish to another? 

Can a wife residing with her husband in a 
parish be separately removed from thence in 
any case? 

At what sessions must an appeal against a 
as ea order of removal be preferred and 
tried ? 


What constitutes such a residence in a parish 
as will confer a settlement there? 


ADMISSION OF SOLICITORS. 

Tue Master of the Rolls has appointed 
Wednesday, May 5th, at the Rolls Court, Chan- 
cery Lane, at a quarter past three in the after- 
noon, for swearing solicitors. 

Every person desirous of being sworn on the 
above day must leave his Common Law Ad- 
mission or his Certificate of Practice for the 
current year at the Secretary’s Office, Rolls 
Yard, Chancery Lane, on or before Tuesday, 
May 4. 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Haw of Attorneys. 
ADMISSION IN INFERIOR COURT. 


Roll of the court.—The Lord Mayor’s Court 
in London is an inferior court within the mean- 
ing of the 6 & 7 Vict. c. 73, ss. 2 & 27, and 
therefore an eseigingy a any of the superior 
courts may claim to be admitted as an attorney 
of that court, on signing the roll thereof. The 
fact that the Lord Mayor’s Court has no roll 
does not exempt it from the operations of the 
statute. 

The obligation to have a roll is, under the 
6 & 7 Vict. c. 73, 8. 2, imperative on all the in- 
tg Peal mgr: kingdom. The yy y 

e Mayor an ration of the City o 
London, 33 L. O. 502. J ' 


And see Articled Clerk. 


ARTICLED CLERK. 


1. A barrister cannot qualify as such.—A 
person who has served an attorney under 
articles of clerkship, being at the same time a 
barrister, cannot claim to be admitted an at- 
torney in virtue of such service, although he 
has been disbarred before making the applica- 
tion. Bateman, exparte, 6 Q. B. 853. 


Case cited in the judgment: Exparte Cole, 1 
Doug. 114 


2. Notice.—When a party had given regular 
notices of his intention to apply to be admitted 
as an attorney on the first day of Hilary Term, 
and it appeared that on the second day of 
Michaelmas Term an offer of partnership from 
the London agents of the firm to which he was 
articled had been made, provided he could get 
admitted by the last day of that term, the court, 
on motion, on the fourth day of Michaelmas 
Term, ordered, that on his giving fresh notices 
referring to the former notices and the present 
rule, he should be examined, and if of ability, 
admitted the last day of that term. Cuncléffe, 
exparte, 3 D. & L. 348. 


ATTACHMENT. 
See Tazration, 2. 


BILL OF COSTS. 

It is not necessary that an attorney’s bill 
should be entitled in a cause or court, if from 
the bill taken altogether, it can be reasonabl 
ascertained in what court and cause the busi- 
ness has been transacted. Martindale vy. 
Falkner, 3 D. & L. 600. 


Cases cited in the judgment: Lewis v, Prim- 
rose, 6 Q, B. 265; Jones v. Randall, 1 Cowp, 
37; Frowd v. Stillard, 4 C. & P, 51. 


See Signed Bill, 
GUARDIAN. 


32nd Order, 1845.—The court will not ap- 
int the solicitor of the wife guardian for her 
usband under this order; nor give any direc- 


Analytical Digest of Cases: Law of Attorneys. 


tions for his being employed as the solicitor for 
the husband. Bi hk v. Tord Conroys, 
32 L. O. 372. 


INFERIOR COURT. 

See Admission, 

LIEN. 

Production of documents.—One of two de- 
fendants, who, by their answer, admitted that 
documents were in their possession, having, 
with his partner, as solicitors, a lien on those 
documents for costs, the court declined to order 
the defendants to pay those costs in order to 
facilitate the production of the documents. 
Wroughton vy. Barclay, 33 L. O. 477. 


JURISDICTION. 
See Taxation, 6. 


NEGLIGENCE OF SOLICITOR, 


A bill will not be allowed to be amended 
after great delay, on the ground that the delay 
was owing to the negligence of the solicitor, 
and the plaintiff had in consequence changed 
his solicitor. Clarke v. Mayor, &c., of Derby, 
33 L. O. 165. 


NOTICE OF ADMISSION. 
See Articled Clerk, 2. 


PAYMENT TO SOLICITOR, 


The sum of 69/. stock and 8/. cash stood to 
the account of a certain party who was resident 
abroad: and on an application on- his behalf, 
the money was paid to his solicitor, the solicitor 
and another undertaking that the same should 
be properly applied. Armstrong v. Stocken, 
33 L. O. 405. 


PRIVILEGED COMMUNICATION, 
See Production of Documents. 


PRODUCTION OF DOCUMENTS. 
Professional confidence.—A solicitor cannot 
refuse to produce papers to a party originally 
interested in them, on the ground of the profes- 


SIGNED BILL OF COSTS. 


Under the Solicitors’ Act, (6 & 7 Vict. c. 73,) 
the client may obtain an order for the taxation 
of a solicitor’s bill which has been delivered 
without signature, &c. 

In general, it is an objection to an order of 
course for taxation, that it contains a direction, 
on payment of the bill which the order itself 
directs to be taxed, to give up more papers than 
the solicitor is bound to give up. But, under 
the peculiar circumstances of this case, such an 
order was held not irregular. Pender, in re, 
8 Beav. 299. 


STRIKING OFF THE ROLL. 


The court will entertain an application to 
strike an attorney off the roll for alleged pro- 
fessional misconduct, although the facts ad- 
duced in support of the charge disclose evi- 


dence sufficient to sustain an indictment. In 
re , 33 L. O. 141. 
TAXATION. 


1. Agreement to pay costs.—A person liable 
to pay a solicitor’s vil under a general agree- 
ment to pay all the costs of a certain transac- 
tion, may have the bill taxed under a common 
order. Principle on which taxation must be 
conducted where the solicitor was not employed 
by the person applying to tax the bill. In re 

allace, 33 L. O. 112. 

2. Attachment.—Where an attorney obtains 
an order for the taxation of his bill of costs, 


junder the 6 & 7 Vict. c. 73, s. 43, he cannot 


proceed by attachment without first obtaining 
an order for payment of the amount certified to 
be due. Woodhouse, in re, 2 C. B. 290. 

3. Disability of outlaw to taz—An outlaw 
cannot, for his own benefit, move to have his 
attorney’s bill taxed. 

So held, where the outlaw was administrator, 
with the will annexed, by which all the personal 
estate was bequeathed to him, subject to pay- 
ment of the debts, &c., and one of the bills 
which he sought to tax related to business done 


sional confidence subsisting between himself | for himself and the testatrix jointly, and the 


and a third party also interested in those 
papers. 

A letter written to a solicitor inclosing 
another letter which the writer requests the so- 
licitor to send in his own name to a third party 
is not protected by the professional confidence 


other to business done for the testatrix alone. 
Mander, in re, 6 Q. B. 867. 

4. Irregularity.—A solicitor was employed 
by two persons, A. and B. An order of course 
for taxation was obtained by A. alone, on the 
allegation that the solicitor was employed by A. 


subsisting between the solicitor and the writer. | It was discharged for irregularity. Perkins, in 


Reynell v. Spry, 33 L. O. 210. 
And see Lien. 


RETAINER, 
See Taxation, 10. 


ROLL OF ATTORNEYS. 
See Admission. 


SHERIFF'S COURT. 


re, 8 Beay. 241. 

5. Joint liability—Where three parties are 
jointly liable to a bill of costs, and a judgment 
is obtained for the amount in an action against 
one, the other two are not precluded by such 
— from obtaining an order totax. In 
re Hare, 33 L. O. 550. 

6. Jurisdiction.—Costs.—To obtain the tax- 
ation of a bill of costs after payment, the peti- 


Attorney.— Witness.— Where an attorney con- | tioner must allege and prove specific items of 
ducts a civil cause at a trial before the under-| overcharge, even if the payment has been 
sheriff, as advocate, and makes a speech to the| made under protest and upon pressure. Upon 
jury on behalf of his client, he cannot give evi- | a petition for taxation, the court has no juris- 


dence in the cause, and if he does, the court 


diction to determine the construction of a dis- 


will grant a new trial. Stones v. Biron, 33 puted special contract as to the costs. 


L. oO. 141, 


| The court, though it refuses the prayer of a 


w 


petition for taxation, does not always give the 
costs. is re, 8 Beav. 237. 
7. Lower Scale.— Directions to the 


In an action for d 
dated, the costs cannot be 


Analytical Digest of Cases.—Superior Courts : Lord Chancellor. 


for cests eut of pocket. Subssquently, another 
sumasens to review the taxation was taken ont, 
and heard before the same judge, who dismissed 
it: Held, that the attorney had a right to ap- 
peal from this decision to the court. Stretton, 


scale given by the directions to the taxing jin re, 14 M. & W. 806; S.C. 31 L.O. 150; 


officers, Trinity Term, 7 Vict., though the plain- 
tiff, at the stings or assizes, recover less than 


207. Walther v. Moss,7 Q B. 189. 
_ 8. Order of course.—Third party. — Under 
ordinary circumstances, an for taxation 


may be obtained as of course by third parties 
“liable to pay.” Bracey, in re, 3 Beav. 338. 

9. Payment under protest.—Payment of a bill 
of costs under protest, or the circumstance of 
there being overcharges, is not alone sufficient 
to induce the court to order a taxation after 

; hor is it a sufficient greund that the 

ill contains charges which would not be al- 

lowed between a mortgagor and , if 

they are proper charges as against the mort- 
gagee. In re Harrison, 33 L. O, 404. 

10. lab of eo. Costs.—In 
equity client, in secuting the common 
order for taxation, may object, on the ground 
of want of retainer, to any items of the bill, ex- 
cept thoee as to which he has admitted the re- 
pr by his petition. The practice is different 


A party applying for a special order for tax- 
ation, in a case in which he might have obtained 
the common order, must pay the costs, though 
be succeeds. Bracey, in re, § Beav. 266. 

Case cited in the judgment: Rigby v. Edwards, 


in Beames on Costs, p. $82, (1st ed.), and 255, 
(8nd edit.) 


11. Retrospective effect 
The jurisdiction as to taxation given by the So- 
licitors’ Act, extends only to the ascertainment 
by the ordinary rules of practice, of the quan- 
tum payable by one party to the other. It does 
not authorize the court to determine whether a 
special agreement exists as to the mode of tax- 
ation, or the manner in which the costs, 
= and expenses are to be settled and 
pal . 

' Retrospe< tive operation of the Solicitors’ Act 
to make taxable bills not previously liable to 
taxation, incurred before, Sat remaining un- 
settled at, the tine of the 

Rhodes, in re, 8 Beavy. 224. 


passing of the act. | 


32 L. O. 226; 3 D. & L. 278. 


UNDERTAKING. 


1. Where an attorney arranged terms for the 
settlement of an action, and in pursuance there- 
of drew up a promissory note for the amount of 
the debt and costs, which the defendant signed, 
and also gave his own undertaking to guarantee 
the payment of the note with interest: Held, 
that this was an undertaking given in his cha- 
racter of attorney, ache he was not 
attorney in the action, and it was swora by im 
that he was not acting as attorney for the de- 
fendant, and that he not made any charge, 
or been paid anything for his services. Feir- 
ferns, a %0, 8 D. & Le B48. 

Case cited in the judgment: In re Gee, 2 D. & 

L. 997. 


2. It is no objection to a rule calling on an 
attorney to pay a sum of money pursuant to his 
undertaking, that nearly three years have 
elapsed since it was given; repeated applica- 
tions for payment having been made from time 
to time up to a recent period. Tiiterton v. 


Sheppard, 3 D. & L. 775. 
And see Taration, 12. 





RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


of Solscitors’ Act.—| REPORTED BY BARRISTERS OF THE SEVERAL 


fet 


ford €bancellor. . 
Lewis vy. Hinton. March 26th, 1847. 
VACATING INROLMENT OF DECREE. 


The proper course to prevent the isrolment of 
a decree is to enter a caveat ; in the absence 
of which the inrolment will not be vacated 
upon the grounds of concealment, surprise, 
and undue haste. 


Mr. J. Parker, with whom was Mr. Bird, 
applied on behalf of the defendant to vacate the 


12. Undertaking. -— An attorney, on being /|inrolment of a decree made by the Vice-Chan- 


retained to conduct a cause, gave his client, the 
following undertaking :—“ Should the damages 
or costs not be recoverable in an action, I shall 
charge you costs out of purse only.” 
plaintiff obtained a verdict, with damages and 
costs, but the defendant obtained his discharge 
under the Insolvent Debtors’ Act, and the 
plaintiff only received a dividend of about 7s. 
in the pound on the amount of his judgment: 
Held, that the attorney was not, under these 
circumstances, —scietf by his undertaking to 
costs out of pocket only. 

The M 


cellor of England, on the 27th of Feb. last, and 
remarked that this was an original application, 
as his lordship alone possessed the necessary 


The | jurisdiction. As soon as the decree was made 


out, to facilitate which the plaintiff had bor- 
rowed the defendant’s briefs, the former pro- 
cured it to be inrolled, although aware that the 
latter intended to appeal to his lordship. The 
defendant, after his brief had been returned, 
lost no time in presenting a petition for a re- 
hearing, and then for the first time ascertamed 
that the decree had been enrolled. Under 


aster having taxed the attorney’s bill, | these circumstances, it was submitted that the 


allowing him costs out of pocket only, a sum-|imrolment would be vacated. Stevens v. Guppy, 


mons was taken out and heard before a j 
at chambers, who directed the taxation to 


Turn. & Russ. 178; Wright v. Wrigkt, ee 
ported as Anon. 1 Ves, (sen.) 325. 


Superior Courts : Lord Chancellor.<—Ralis.—Queen's Bench. 


Mr. Relt and Mr. Glasse contended, that the | the order to amend which yah tag al 
gested were not sufficient to sup- | sought to discharge was in 
pn ‘ae intiff had acted| which had been obtained as of course, 


grounds 

stad eames ge gar 

Baigauy v. C. , 1 Mil & K. 640; Wardie v. 

Carter, 1 Myl & K. 283; Barnes v. Wilson, 

Sage & Myl. 486; Dearman v. Wyck, 4 Myi. 
- 550, 

The Lord pore after pig ac 
Parker’s réply, said, principie is, that ea 
pay sj cea Mace eae aoe 

nt of adecree. It 
course of proceeding. In man 


caveat is not entered; but if an 
hich j 


cases the 
ng passes 

y not to enter it, the 
it the mrohment to stand. 


of his tention to inrol the decree; indeed, #f 
he had he would defeated his client’s im- 
The adverse party cannot, therefore, 
my that be was misled; censequently, there 
are no grounds for vacating the inrolment, and 
the application must be refused. 


Rolls Court. 
Edgev. Duke. Jan. 28th, 1847. 
AMENDMENT OF BILL.—ORDER OF COURSE. 


4m order toamend which the plaintiff is en- 
titled to obtain as of course, is considered 
as an order of course, though made on a 
special motion; and a second order te 
amend dblained as of course after the mak- 
tag of such an order is irregular. 

The Mastey of the Rolls will not order amend- 
ments under an irregular order to 
amend, to be taken off the file, if the cause 
ss not at the Rolis. 


Tis was a motion to diecharge, for irregu- 


ray, an order to amend, obtained as of course, 
with costs, and to take the amendments off 
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practice, and had not misled the | consequently was regular. 


Mr. Bigg for the motion. 

Mr. Twrner and Mr. Heatkfeld contra. 

Lord Langdale said, that he thought the 
order was irregular; for although the motiom 
upon which the order was made was a speci 
one, the Vice-Chancellor had refused it, so far 
as any thing 1. prea ge ta ap made only 
the order which t ies had a right to ob- 

which, therefore, must be 


i 


is open to the other| tain as of course, 
: ti Ga a eee treated as an order of course. Then the ob- 


ing a eecond order as of course was irregu- 
ies should have asked specially 


for an ement of the time limited fer 


the file, as to which he had no jurisdiction, 
case being before the Vice-Chancellor Wigrem. 


GQhueen’s Bench. 
(Before the Four Judges.) 


Hunter y. Caldwell, Hilary Term, 1847. 


ATTORNEY.— FILING RETURN OF WRIT. 
NEGLIGENCE. 


Under the 2 W. 4, c. 39,8. 10, which says, 
that the writs therein mentioned “‘ shall be 
returned non est inventus, and entered of 
record,” un attorney is bound to make the 
return of non est inventus, and to bring 
the writ, with such return, ta the proper 
officer of ihe court to be by him filed of re- 
cord. Theword“ returned” in the statute 
includes filing so far as an attorney can file 
a writ. 

In an action against an att for negli- 
gence, the tom alleged, ‘that the 
defendant did not nor would file the said 
writs.”” Held, that if there was any sense 
of the word file in which an attorney could 
be liable to perform that duty, the deciare- 
tion would after verdict be good; that in 
this case there was such a sense of that 





the file. The alleged irregularity was, that the 
plaintiff had previously obtained an order to! 
amend, and therefore could not obtain a second | 
order to amend ag of course. The facts of the| 


— 


sword, as he was hound to bring the pie . 
the proper officer wm order to be f 
record, The judge having received evidence 


Case were as follow :— An injunction had been 

in the cause, which the defendants 
made a motion before the Vice-Chancellor 
Wigram, in July last, to dissolve. A cross 


of what was the practice in this respect, di- 
recled the jurors, that the omitting to act 
in accordance with an established practice 
was negligence, and he left it to them io say 


whether that practice had been so well un- 


motion made by the plaintiff for lea 
pare " teletiiew te Pinciody Biay derstood that the plaintiff had been guilty 


amend, without prejudice to the injunction. dee ie 
His Honour diss. lved the injunction, but gave of gross negligence. Held, xo misdirection, 
TH1s8 was an action on the case for negh- 


San Jlnintist leave to amend generally. The de- 
fe appealed to the Lord Chancellor for| gence, brought against an attorney for omitti 
Honoar’s  odement, “0g ae to file certain writs in compliance with the : nb 
peadin a , the r to amend | 4, c. 39, s. 10, to prevent operation o 
dropped. "They 7 sad obtained as of| Statute of Limitations, by reason of which 
course, aud acted upen the order complained | omission the plaintiff was deprived of the pre- 
of, and now contended that the order made by|ceeds of a judgment obtained against one 
the Vice-Chancellor Wigram was' not an order|}Hicks. The case has been twice tried, and a 
of course, inasmuch as it was made upon a/| verdict iven for the plamtiff on each trial. A 
special motion after notice, and therefore, that |new trial on the former occasion was granted om 


the ground of misdirection with respect to the 

uestion of negligence.* The last trial was be- 
Gn Coleridge, J.,in Middlesex. The declara- 
tion alleged the retainer of the defendant by the 

laintiff; that it became the duty of the de- 

endant to exercise proper care and diligence, 
&c.; but that the defendant did not nor would 
file the said writs with the said officer accord- 
ing to the practice of the court, by reason of 
which conduct the proceedings became void 
and of no effect. Evidence as to the practice 
of the court was given that it was the duty of 
an gi to bring the writs to the proper 
officer, and then it was the duty of the officer 
to enter them of record. The defendant had 
neglected to bring the last two writs to the 


office within the time prescribed by the act of | Since t 


Superior Courts: Queen’s Bench. 


ment. After stating the facts of the case and 
the pleadings, his lordship said :—The learned 
judge is alleged to have been wrong in holding 
that filing the return was necessary by the 
statute, or that it was included in the word 
return used in the section, and in leaving the 
question of negligence to the jury when the 
jury ought to have been directed by him on the 
uestion of negligence as on a matter of law. 
There are two things required by the statute to 
be performed within a limited time,— the return 
of non est inventus, and the filing that return of 
record. This latter act is to be done by the 
officer of the court, but as his duty is limited 
to entering such returns as are brought to him, 
the duty to bring them is that of the reap 
he passing of the statute the whole ob- 


parliament, so that they might be entered of |ject of suing out the writ and indorsing the 


record. ‘The learned judge told the jurors, 
that in order to find a verdict for the plaintiff 


| 
| 


date upon it will be defeated, unless the writ is 
in due time returned into the office. The at- 


they must be satisfied that the defendant had |torney has the custody of the writ, and knows 


been 


guilty of gross negligence; and that in |the time when this is to be done. A negligence 


his opmion the act of filing, although not men- |to do what was necessary to keep alive the suit 


tioned in the statute, was included in the words 
“returned non est inventus ;” and it was for 
the jury to say whether the practice was so 
= ar plea that the defendant had at np 
guilty of gross negligence in omitting to bri 

in the write 80 that the proper officer vilale 
make the return and enter them of record. A 
rule nisi had been obtained either to correct the 
judgment on the ground of the insufficiency of 
the declaration, or for a new trial on the ground 
of inisdirection. 

Mr. Crowder, Mr. Watson, and Mr. Ball, 
appeared in support of the verdict. The rulin 
of the learned judge is correct. The wor 
filing er means bringing the writs to the 
proper office in order that full effect may be 

iven tothem, The filing a declaration or the 

ling an affidavit are terms in constant use, 
and merely mean bringing them to the proper 
office. . 

Mr. Knowles and Mr. Rawlinson contra. 
Filing these writs is not necessary for barring 
the Statute of Limitations. Full effect would 
be given to this statute by returning non est 
inventus and entering the writs and return of 
record. Hunt v. Core,» Harris v. Woolford, 
Taylor v. Hipkins.* But assuming that filing 
is necessary, then, upon the authority of nu- 
merous cases, the learned judge should have 
told the jury that this was a matter of such 
doubt and ambiguity as to negative anything 
like gross negligence. Baikie v. Chandless,* 
Bulmer vy. Gilman,‘ Elkington v. Hollands 
And without gross negligence such an action 
as the present is not maintainable. Purves vy. 
Landell.» 

Lord Denman, C. J., now delivered judg- 





* See a report of this case, 29 Legal Observer, 


p. 89. 
» 3 Burr. 1360. © 6 T. R. 617. 
* 5 Barn. & Ald. 489. * 3 Camp. 17. 
‘4 Man. & Gran. 108. © 9M. & W.659. 


* 12 Clark & Finnelly, 91, and the cases 
there cited and affirmed. 


was in this case especially wrong, since the 
icular object of his being retained was that 
e might do what was necessary to keep alive 
the right of action. Then it is objected that 
the learned judge treated filing as included 
under the word return. But the declaration 
says, “filing according to the necessary and 
proper practice of the court.” ‘The judge told 
the jury that filing would be the act of bringing 
the return to the officer, and in that sense it 
was part of the attorney’s duty to file the writ. 
We do not see any objection to that direction, 
and are of opinion that the duty of bringing it 
to the office for the purpose of filing may be in- 
cluded undertheword “return.” Merely writing 
the words non est inventus is not sufficient. The 
writ ought to be delivered to the proper officer. 
The attorney must do that which would be 
sufficient to warrant the issue of another writ. 
It was not contended that filing was the duty 
of the attorney in any other sense than this, 
The other kind of filing is part of the duty of 
the officer. Then as to the alleged misdirec- 
tion—the question of negligence or no negli- 
ence was a question of fact for the jury, 
though, like many others which turn on matters 
of law, it was necessary to direct the jury pro- 
perly upon it. The Judge was to say what was 
the sort of negligence for which an attorney 
was responsible. Having done that, he was 
right in pag, it to the jurors to say whether 
the attorney had performed his duty, and 
whether, in the case of non-performance of it, 
that non-performance was culpable or venial in 
the sense in which it would or would not sus- 
tain this action. The learned judge has done 
this, and as to the manner in which he may 
have doneit, we think that nineteen days delay, 
when the attorney was specially retained to 
keep the action alive would warrant the judge 
in making strong remarks, 

It is said that the judgment ought to be ar- 
rested, because it is not the duty of an attorn 
to file a writ. But we think that if there is any . 
sense of the word filing in which he can be said 


Superior Courts : Queen’s Bench Practice Court.—Common Pleas. 


to be liable to file it, that is sufficient after ver- 
dict, We think that there is such a sense of 
that word, and therefore that the judgment 
must be for the plaintiff. | Rule discharged. 


Queen’s Bench Practice Court. 
(Before Mr. Justice Coleridge.) 
Exzparte John Unwin. Saturday, April, 24, 1847. 


ARTICLED CLERK. — 8ERVICE AND INROL- 
MBNT. 

Where in September, 1843, a party was ar- 
ticled to an attorney, who neglected to have 
such articles duly tnrolled, but at the time 
Of the execution handed them over to the 
clerk to keep them safely, and never after- 
wards took any measures to get them in- 
rolled ; and it was sworn by the clerk that 
he was ignorant of the necessity of such in- 
rolment, and thought everything necessary 
had been done until November last, and had 
since made ineffectual attempts to induce his 
master to get the articles inrolled, and was 
treated with personal violence by him; the 
court plied the clerk ission to inrol 
the articles himself, and directed that the 
service of such clerk (three years and a-half) 
should be computed from the date of his 
articles, and also granted a rule calling 
~s the attorney to show cause why the 
clerk should not be discharged from his ar- 

ticles, and why it should not be referred to 
the Master to report what part of the pre- 
minum should be returned. 


Tis was an application on behalf of an ar- 
ticled clerk, that the period of his service may 
be reckoned from the time when he entered 
into his articles, and that he may be permitted 
now to inrol such articles, also that the attorney 
to whom he was articled may show cause why 
the applicant should not be discharged from 
his articles, or assigned to some other attorney, 
and why it should not be referred to the Master 
to report what part of the premium should be 
returned. It appeared from the affidavit of the 
articled clerk, that on the 30th of September, 
1843, he articled himself to an attorney of this 
court, and paid him a premium of 200/., it | 
being also stipulated that he was to have an| 
annual salary ; that at the time of executing the | 
articles the attorney handed them over to the | 
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him in his drawing-room, upon his doing 
which, he (as was sworn) committed great per- 
sonal violence upon the clerk, turned him out 
of the house, and gave him into the custody of 
a policeman upon a charge of assault, which, 
upon investigation by the inspector at the 
police station, was dismissed. 

T. W. Saunders now moved, referring to the 
8 & 9 sections of the 6 & 7 Vict. c. 73, which 
impose the duty of getting the articles inrolled 
upon the attorney, and depriving the clerk of 
the benefit of his service under them, unless 
inrolled within six months, and urged that it 
would be exceedingly hard upon a clerk who 
when he enters into his articles necessarily 
knows nothing of these matters, if he were to 
lose the advantage of three years and a-half’s 
service by the neglect of his master, and that, 
under all the circumstances, it would be im- 
possible that he could remain with his present 
master any longer. 

Coleridge, J. 1 think you may take your rule. 

Saunders. The first branch of the rule will 
be absolute for the clerk to enrol them, and to 
have the advantage of his full period of service. 

Coleridge. Yes, but the remainder which 
calls upon the attorney nisi only. 

Rule accordingly. 


Common Pleas. 
Giles and another y. Cornfoot. Easter Term, 
1847. 


PROVISIONAL COMMITTEE-MAN,— ATTEND- 
ANCE AT MEETING.— FVIDENCE OF 
IDENTITY. 


In order to establish the identity of the de- 
Jfendant as having been present at a meet- 
ing of arailwuy provisional committee of 
which he was a member for the purpose of 
making a resolution passed at such meeting 
admissible in evidence against him, it is not 
enough to produce the minute book of the 
proceedings copied from a previous rough 
draft, and containing, amongst those pre- 
sent, a similar name to the defendant's, and 
to show that the defendant was the only per- 
son bearing that name on the provisional 
committee, and that he had been summoned 
to attend it. 


‘T'HI8 was an action for the skill and services 





clerk, with directions to keep them safely, and of the plaintiffe as engineers to a railway com- 
never afterwards took any steps to get them pany, of which the defendant was one of the 
inrolled, pursuant to the 6 & 7 Vict.c. 73, 8. 8. registered provisional committee-men. At the 
It was sworn by the clerk that he remained in trial, before Lord Chief Justice Wilde, on the 
entire ignorance of the necesssity for inrol- | 10th of February last, at Westminster, it was 
ment, and considered that everything necessary proved, in addition to the usual preliminary 
had been done, until November last, when, for | matters, that the first meeting of the provisional 
the firet time, he became acquainted with the committee took place on the 16th of October, 
necessity of inrolling the articles. Itfur- | 1846. ‘That the defendant, as one of the pro~ 

ther appeared, that on his applying to his mas-_ visional committee, being the only person of 
ter on the subject, he desir bim to apply to | the name on it, had been summoned by circu- 
his friends for money for the purpose, but took | lar to attend that meeting, and that at it the 
moself no steps. In March fast. however, the | plaintiffs were appointed engineers, and the de- 
clerk wrote a letter to his master requesting | fendant one of the acting committee. A book 
payment of his salary, which was then in arrear, | was then produced —_——- an entry of the 
and also requiring his articles to be inrulled, | proceedings at the meeting of the 16th, and to 
upon which his Master requested him to attend |one of the resolutions the name H. Cornfoot 
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the name the defendant bore) was attached as | being the amount of three calls upon the shares 
ing been the mover. This entry, it appeared, jin “ The Midland Great Western Railway of 

had been copied from a rough draft made be-|Ireland.” ‘T'he declaration was in the 

fore the meeting, but one witness stated that|form given by the 36th section of the 8 & 9 

the resolutions as copied in the book were read | Vict. c. 16. The defendant pleaded—first 

over at the meeting. There was no proof what- |“ never indebted ;” secondly, that he was not 


ever of any personal knowledge of the defend- 
ant, so as directly to identify him as the H. 
Cornfoot who appeared from the entry in the 
book to have been present at the meeting of the 
16th. On this evidence the Lord Chief Justice 
ruled that the entry of a resolution on 
the 16th could not be read against the defend- 
ant, and the plaintiffs were therefore nonsuited. 

Chunnell, Sergeant, now moved for a rule xtsi 
to set aside the nonsuit, aod for a new trial. 


He submitted that here there was evidence of|dertaking. Shortly afterwards 


@ person named H. Cornfoot having been 

ton the 16th; and bearing in mind that 
it wae a meeting of the provisional committee, 
to which the defendant as one of the members 
had been summoned, there being no other per- 
gop on the committee bearing the name of H. 
Cornfoot, enough appeared to show primd facie 
that the defendant was present on the 16th, 
and therefore, that the plaintiffs were entitled 
to read the entry in the minute book as evi- 
dence. 

By the Court. We should have thought it 
insufficient evidence to leave to the jury, even 
ifit had been shown that a person representing 
himself to be H. Cornfoot had moved a resolu- 
tion at the meeting on the 16th, without any 
further proof. But here all that appears is, 
that a minute was made beforehand of such 
persons as were to move resolutions at the 
meeting, and there is no proof that such per- 
sons actually did so move. Then two or 
days after it is taken for 
appears in the minute book, without more, that 
a person saying he was H. Cornfoot was present 


nor is the holder of shares in the said railway. 
At the trial before Rolfe, B., at the last 
Liverpool] assizes, it appeared that in the year 
1844, a prospectus issued of a proposed com- 
any for making a railway from Dublin to 
Mullingar and Athlone—capital one million, in 
twenty thousand shares of 50/. each. On the 
21st Deter 1844, the defendant applied for 
shares and signed the subscription contract, 
but he never subscribed the parliamentary un- 
the defendant. 
bond fide sold his scrip in the market, and on 
the 2ist July, 1845, the directors obtained an 
act of parliament, enabling the company to 
make a railway from Dublin to Mullingar and 
Longford. is act contained a clause requir- 
ing the company to purchase a certain canal. 
A verdict having been found for the plaintiff, 
Martin enced to set aside the verdict and 
enter a nonsuit, pursuant to leave reserved.— 
First, the defendant was not a shareholder at 
the time the calls were made. The 22nd sec- 
tion of the 8 & 9 Vict. c. 16, enables the eom- 
pany to make calls on “ shareholders,” bat that 
means the actual holder of shares, not the per- 
son who merely ry rm the subscription con- 
tract, and then sold his scrip. The Loadon and 
Grand Junction Railway he fe v. Freeman, 2 
Man. & G.606. Secondly, the defendant never 
subscribed to the undertaking sanctioned b 
parliament. He purchased scrip ina p 


ree railway from Dublin to Mullingar and Athlone, 


granted, from what ‘but the act of parliament did not enable the 


company to carry 
fore to Mullingar and Longford; it is not 


the railway to Athlone, but 


aed did move a resolution. This amounts to therefore the same undertaking as that to which 


nothing like evidence of the defendant having 
been present. 
Rule refused. 





Brehequcr. 
The Midland Great Western Railway Company 
v. Gordon. Easter Term, April 16, 1847. 


SHAREHOLDER.—CALLS.—ALTERATION OF 
LINE. 

A. applied for shares ina 

from “ Dublin to Mullingar and Athlone,” 

and signed the subscription contract, and 

shortly afterwards sold the scrip. The di- 





proposed railway | 


the defendant subscribed. is is an —— 
to fix the defendant with a liability, wholly 
different from that which he entered into by his 
contract. Besides, the act of parliament re- 
quired the company to hase a canal, which 
was an obligation which the defendant never 
subscribed to. 

Pollock, C. B. Age to the first point, I am 
clearly of opinion that defendant was the share- 
holder and not the vendee of the scrip. With 
respect to the other point, the language of the 
subscription contract gives the greatest discre- 


|tion to the directors; the subscribers agree to 


rectors subsequently obtained an act of|be bound by anything that parliament may 


parliament enabling the company to make a 
railway from “ Dublin to Mullingar and 
Longford,” and there was a clause requir- 
ing the company to purchase a canal. In 
an action against A. for calls, held, frst, 
that he was the shareholder and not the 
; , that he was 


lament, or the obligation to hase the | PU 
canal, °r = Holfe, and Platt, 


THIS was an action of debt to recover 155i., 


0. 
Parke, B. A transfer of scrip is only a trans- 
fer of an equitable right to have the shares as— 
signed. ‘Nhe defendant therefore was the 
shareholder and liable to the calls. The only 
uestion is, whether he subscribed to the un- 
ertaking sanctioned by parliament, I think he 
did, and it is impossible to say that the pur- 
chase of a canal may not be valuable for the 
ofa arg 5 

’a, concurred. 
Rule refused, 
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Kennedy Kennedy and another Sprott Dt. Parkes 

Sudlow and Co, Hobson S. J. O’Connor Pro. Yates and T. 

Rivington Autrobas S. J, Barwell Ca. Clarke F. and Co, 

Gregory and Son Taylor 8. J. Maitland Dt. Hill and EF, 

Gregory F.and Co. Stevens 8S. J. Keatiog Ca. Taylor and C, 

Wright and Co. Russell Marquis Conyngham Dt. Benbow 
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Everest and Co. White Wright Pro. Mawe 
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Chilton and Co, Downman S.J. Morewood Dr. C. J. Jones 


PROCEEDINGS IN PARLIAMENT RE-| THE LORD CHANCELLOR’S BANK- 


LATING TO THE LAW. 


Hhouse of Zords. 


NEW BILLS IN PROGRESS. 


Consolidation and Amendment of the Law 
of Bankruptcy For 2nd reading. The Lord 
Chancellor. 

Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. 
(No. 2.) Select Committee. Lord 
Brougham. 


Insolvent Debtors. Passed. Lord Brougham. 
Vexatious Actions. Passed. Lord Brougham. 


n 


—_—_—_—— 


dhouse of Commons. 


NEW BILLS IN PROGRESS. 

City Small Debts Court. In Committee. 
Mr. Masterman. 

Law of Railways. For 2nd reading. Mr. 
Strutt, 

Agricultural Tenant-right. 
Mr. Strutt. 

Pious and Charitable Property.’ For 2nd 
reading. Lord J. Manners. 

For the Speedy Trial and Punishment of 
Juvenile Offenders. In Committee. Sir John 
Pakington. 

Lunatic Asylums Regulation. 
General. 

Inclosure Act Amendment. Sir F. Thesiger. 

Health of Towns. For 2nd reading. Lord 
Morpeth. 

Towns Improvement Clauses. 
reading. 

Taxation of Costs on Private Bills. 
reading. Mr. Hume, 

istration of Voters. For 2nd reading. 
Mr. Walpole. 

Highways. In Select Committee. Sir Geo. 
Grey. 

Administration of the Poor Laws. 
Grey. 


In Committee. 


Attorney- 


For 2nd 


For 2nd 


Sir Geo. 


RUPTCY BILL. 





We have just obtained a sight of the Lord 
Chancellor’s new bill for consolidating and 
amending the Law of Bankruptcy. It consists 
of 319 sections, besides the schedules, and oc- 
cupies 132 pages folio. 

t proposes to repeal all the former statutes 
respecting bankruptcy; to establish a Court of 
Bankruptcy as a Court of Record; to abolish 
the Court of Review, and give jurisdiction to 
the Vice-Chancellors, with an appeal to the 
Lord Chancellor and the House of Lords ; to 
reduce the number of commissioners; to form 
sub-division courts ; to reduce the number of 
registrars; to enable all attorneys and solicitors 
to appear and plead,—others practising to be 
deemed guilty of contempt of court. After va- 
rious financial provisions, the bill proceeds to 
describe the persons liable to bankruptcy, and 
the various acts of bankruptcy; the proceed- 
ings under the fiat; provisions as to property ; 

roof of debts; the bankrupt’s certificate, &c. ; 
including most of the provisions in the former 
statutes, with some alterations and new enact- 
ments, particularly as to deceased traders having 
no representatives. 

Lord Brougham’s bill has been referred to a 
select committee. 


——— 


THE EDITOR’S LETTER BOX. 





— 





‘T'HE communications of a “‘ Subscriber”? on 
the appointment of new trustees and on the 
Small Debts Act, shall receive early attention. 

The letter on the Registration of Deeds we 
hope to notice next week. 

The point put by “ Veritas” shall be con- 
sidered. 

The suggestion relating to the Attorney’s 
Certificate Duty is valuable. 

The communication from a Correspondent . 
at Reading on the disallowance of costs in- 
curred in the New County Courts, shall be in- 
serted in our next number. 


The Begal 


Observer, 


DIGEST, AND JOURNAL OF JURISPRUDENCE, 





SATURDAY, 


MAY 8, 1847. 





** Quod magis ad Nos 


Pertinet, et nescire malum est, agitamus.” 


Horar. 


NAAN RO A Oe 


REMEDY, UNDER THE NEW COUNTY | founded on the 122nd section of the act, 
COURTS ACT, AGAINST TENANTS | which provides that— 


HOLDING OVER. 





“When and so soon as the term and interest 
of the tenant of any house, land, or other cor- 


Tue facilities afforded to landlords, poreal hereditament, where the value of the 
under the provisions of the statute 9 & 10 | premises, or the rent payable in respect of such 
Vict. c. 95, summarily to recover the | tenancy, did not exceed the sum of fifty pounds 


ion of tenements from tenants hold- 


ing over after the determination of their | 
| 


tenancies, entitles this portion of the act 
to a more attentive consideration than has 
yet been bestowed upon it in any publica- 
tion which has fallen under our observation. 

As already intimated,* the sections upon 





‘part thereof shall be then actually occupied, 


by the year, and upon which no fine shall have 
been paid, shall have ended, or shall have been 
duly determined by a legal notice to quit, and 
such tenant, or, if such tenant do not actually 
occupy the premises, or occupy only a part 
thereof, any person by whom the same or an 


shall neglect or refuse to quit and deliver up 


which this branch of the authority of the! possession of the premises, or of such part 


County Courts rests, are copied from the 
act 1 & 2 Vict. c. 74, with such modifica- 
tions as were deemed necessary for their 
adaptation to the machinery of the newly 


established tribunals, and with some im-' 


portant alterations, the effect of which it is 
desirable should be clearly understood. 
The jurisdiction, under the 1 & 2 Vict. 
c. 74, was vested in “ the justices acting 
for the district, division, or place within 
which the premises sought to be recovered 
were situate, in petty sessions assembled, 
or any two of them;” and it becomes a 
grave question, and one on which consider- 
able doubt is entertained, whether the 
justices stil] possess a concurrent jurisdic- 
tion with the judges of the County Courts, 
or whiether the act 1 & 2 Vict. c. 74, is 
not repealed by the stat. 9 & 10 Vict. c. 
95, and the authority of the justices, under 
the first of those acts, totally determined ? 
The authority conferred on the judges 
of the County Courts in this particular is 





* Ante, vol. 32, p. 618. 
Vo. xxx1v. No. 1,000, 


‘contrary, an 


| thereof respectively, it shall be lawful for the 
landlord or his agent to enter a plaint in the 


county court to be holden under this act, and 
‘thereupon a summons shall issue to the person 
_8o neglecting or refusing; and if the tenant or 
occupier shall not thereupon appear at the time 
and place appointed, naa show cause to the 
d. shall still neglect or refuse to de- 

liver up possession of the premises, or of such 
, part thereof of which he is then in possession, 
‘to the said landlord or his agent, it shall be 
| lawful for such landlord or agent to give to the 
court proof of the holding, and of the end or 
| other determination of the tenancy, with the 
time or manner thereof, and where the title of 
the landlord has accrued since the letting of 
the premises, the right by which he claims the 
posseesion ; and upon proof of service of the 
summons, and of the neglect or refusal of the 
tenant or occupier, as the case may be, it shall 
be lawful for the judge to issue a warrant 
under the seal of the court to any bailiff of the 
court, requiring and authorising him, within a 
period to be therein named, not less than seven 
or more than ten clear days from the date of 
such warrant, to give possession of the pre- 
mises to such landlord or agent ; and such war- 
rant shall be a sufficient warrant to the said 
bailiff to enter upon the premises, with such 

c 


Psy 


SRR vey 410 possession, or subse- 
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assistants as he shall deem necessary, and to|issued under the 122nd section, above 
give possession accordingly: provided always, | cited, also varies materially from that which 
that entry upon any such warrant shall not/t}e] & 2 Vict. authorised. The justices’ 
be made on a Sunday, Good Friday, or Christ-| warrant was to be executed within not less 
mas-day, or at way tame except between the| 42491, of more than 30, days from its 
hours of nine in the morning and four in the date. ; tend of nd ten d 
afternoon : provided also, that nothing herein | Gate, instead of seven and ten days, as now 
contained shall be deemed to protect any per- prescribed, and the officer to whom the 
soa by whom any such warrant shall be sued | warrant was directed was commanded “ to 
out of the County Court from agg Soap which | enter by force, if needful, into the premises, 
may ‘be brought against him by any such] and give possession of the same to such 
tenant or occupier for or in respect of such|jandjord or agent.” The late act declares, 
enry and taking poseesion where cach Pe#OM| that the warrant issued by the judge shal 
aforesaid, lawful right to the possession of the be a sufficient warrant to the bailiff to enter 
same premises.” upon the premises with assistants, and give 
possession, but it does not expressly autho- 
This section differs from the correspond- | rise him to effect an entrance by force; and 
ing provision of the statute 1 & 2 Vict./the question will therefore arise, whether 
mainly in these particulars. Whilst the|if a contumacious tenant barricades the 
jurisdiction, under the 1 & 2 Vict., was/ premises and refuses admittance to the 
confined to cases in which the tenant) bailiff, his warrant will justify the latter in 
“held at will, or for any term not exceed-| breaking open the outer door and forcibly 
ing seven years,” those words are omitted | ejecting the inmates. We are not in 
in the 9 & 10 Vict., and the authority of | possession of the precise form of warrant 
the judges of the County Courts extends) which it is proposed to adopt in such cases, 
to cases where the relation of landlord and| Number 30 of the forms of proceeding in 
tenant is not founded upon a tenancy at/the Small Debts Courts settled by the 
will, or a term limited to seven years. The judges, (ante, p. 443,) is the form of a 
operation of the 1 & 2 Vict. also was con- judgment for the recovery of a tenement, 
fined to cases in which the tenant held,!and a directory note is added to it in these 
“either without being liable to the pay-| words :—* The warrant for the execution 
ment of any rent, or at a rent not exceed-|of this order may be drawn from this form.” 
ing the rate of 20/. a year, and upon which | The responsibility of drawing the warrant, 
no fine shall have been reserved or made|therefore, we presume, is intended to be 
payable.” The recent act, it will be ob-|thrown upon the plaintiff, or his attorney, 
served, applies to cases where the value of| and upon looking to the form of the judg. 
the premises, or the rent, does not exceed! ment upon which the warrant is feaadad 
the sum of 50/. by the ycar, and upon’ we find it adjudicates that a warrant shall 
which no fine shall hare been paid. The) issue “to require and authorise the bailiff 
substitution of 50/. for 20/., as the maximum | of the said court to give possession of the 
of the annual value or rent, considerably | said house (&c-) to the said plaintiff,” but 
enlarges the scope and bearing of the/the judgment does not in terms disclose 
enactment, and renders it applicable to a; that the bailiff is to be authorised to enter 
different class of holdings ; but we strongly by force if necessary, although the manda- 
suspect that the conjunctive branch of the/tory part of the warrant given by the 
sentence, printed in italics, will restrict the| statute 1 & 2 Vict. c. 74, expressly di- 
Operation in a manner not contemplated by|rected the officer “to enter by force, if 
those who undertook the task of adapting | needful,” and with or without assistance, 
the clause. The words “upon which no|“ into and upon the said tenement, and to 
fine shall have been reserved or made pay-| eject thereout any person.”” 
able,” as found in the 1 & 2 Vict., are dif-| Section 126 of the act of last session, 
ferent in their meaning and effect from the| directing how the execution of warrants of 
words “ upon which no fine shall have been| possession may be stayed, is, with a few 
paid.” According to our understanding of| immaterial verbal alterations, copied from 
the last-mentioned words, thegffect will be| the corresponding section of the statute 1 & 


-™ s+¢lyi: ‘ten the operation of the act|2 Vict.,° and, after enacting that such war- 


* 


ni. ...._ ich the tenant has paid) rant, without the right of possession, shall 
i0 manga pey by way of fine, either 





» See Form No, 3, in the schedule to stat. 
---2, ° ny _reference to the! 1 & 2 Vict. c. 74. 
eat gs 2 omy The warrant to be} < 1 & 2 Vict. c. 74, 8. 3. 


a 
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epost 
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be deemed a trespass, although no entry | tion of a bond to be given ‘‘ on moving for 


be made under the warrant, proceeds 
follows: — 


** And in case any such tenant or occupier 
will become bound, with two sufficient sureties, 


such sum as to the judge shall seem reasonable, 
wegard being had to the value of the premises, 
and to the probable cost of such action, to sue 
the person by whom such warrant was sued 
out with effect and without delay, and to pay 
all the costs of the proceeding in such action in 
case a verdict shall pass for the defendant, or 
the plaintiff shall discontinue or not prosecute 
his action or become nonsuit therein, execution 
upon the warrant shall be stayed until judg- 
ment shall have been given in such action of 
trespass ; and if upon the trial of such action 
of trespass a verdict shall pass for the plaintiff, 
such verdict and judgment thereupon shall su- 
pereede the said warrant.” 


It will be observed that there is no di- 
rection as to the court in which the action 
of trespass is to be prosecuted, and we ap- 
prehend, therefore, that it is left to the 
discretion of the tenant or occupier, who 
considers himself aggrieved, to sue in one 
of the superior courts, if he estimates his 
damage at any sum exceeding 20/., or to 
reo in the County Court, if he is satis- 

ed with damages under 201. 

The next section of the 9 & 10 Vict., 
(s. 127,) with respect to the form and effect 
of the bond given by the tenant or occu- 
pier for staying the execution of the war- 
rant of possession, contains some additions 
to the parallel clause in the act 1 & 2 Vict., 
which are in a great degree unintelligible. 
The section is as follows :— 


“* Every bond given on the removal of any 
action out of the county court, or upon staying 
the execution of any such warrant of possession 

id, or on moving for a new trial, or to 
set aside a verdict, judgment, or nonsuit, shall 
be made to the other party to the action at the 
costs of such other party, and shall be approved 
by the judge, and attested under the seal of the 
court; and if the bond so taken be forfeited, 
or if, upon the proceeding for securing which 
such bond was given, the judge before whom 
such hapa shall be had shall not certify 
upon the record in court that the condition of 
the bond hath been fulfilled, the party to whom 
the bond shall have been so made may bring 
am action of debt, and recover thereon: pro- 
vided always, that the court in which such ac- 


as|a new trial, or to set aside a verdict, judg- 


ment, or nonsuit,’’ we are at a loss to con- 
ceive why these words have been intro- 
duced. It is clear, however, that this pro- 
vision renders the previous enactment much 
less stringent and effective. The tenant 
who desires to retain possession has a right 
to demand that the proceedings under the 
warrant shall be stayed, upon complying 
with the requirements of this section. The 
bond by the tenant and his sureties is to 
be made at the cost of the landlord, the 
tenant may bring his action for the trespass 
in any court he thinks fit, and until the ac- 
tion be finally disposed of, the landlord, 
however indisputable his title, has no 
means of obtaining possession of the pre- 
mises. When the action of trespass has 
been determined, the landlord's remedy, 
where the bond is forfeited, is by an action 
of debt on the bond, a circuitous and ex- 
pensive proceeding, which a landlord may 
well feel some reluctance in resorting to. 
As already intimated, considerable doubt 
is entertained whether the authority of the 
justices in petty sessions, under the statute 
1 & 2 Vict. c. 74, in regard to tenements 
rented at a sum not excecding 20/. per an- 
num, is superseded by the provisions of the 
County Courts Act, or continues in force, 
The act 1 & 2 Vict. c. 74, is not expressly 
repealed by the act of last session, but the 
6th section, to the sweeping character of 
which we have already had occasion to 
refer, enacts, that after the County Courts 
have been established, ‘‘ every act of par- 
liament heretofore passed, so far as the 
same respectively relate to or affect the ju- 
risdiction and practice of the courts 80 
established, or give jurisdiction to any 
court, or to any commissioner of bank- 
ruptcy, with respect to judgments or orders 
obtained in the courts so established, shall 
be repealed.” The question, therefore, is, 
whether the stat. 1 & 2 Vict.. empowering 
justices to issue warrants of possession in 
specified cases, is an act which relates to 
or affects the jurisdiction and practice of 
the County Court? In one sense, it un- 
doubtedly is! It gives to justices the 
same jurisdiction, in regard to tenements 
of 207. value, as is now conferred on the 


tion as last aforesaid shall be brought may by Judges of the County Courts. Still it does 
arule of court give such relief to the parties |not relate to or affect the new jurisdiction 
lable upon such bond as may be agreeable to|in such a manner as to prevent or preclude 


justice and reason, and suc 


rule shall have | its effective exercise, and in the absence of 


nature and effect of a defeasance to such any judicial decision, we are disposed to 


think the courts will hold that the 1 & 2 


As the preceding clauses make no men-| Vict. is not repealed by necessary “Ee 
c 


cation. 


20 Unauthorised Examination of Party by Arbitrator.— Lord Chancellor's Bankruptcy Bill. 


UNAUTHORISED EXAMIN TION |ceived it. The usual clause giving the 
OF PARTY BY ARBITRATOR. _|arbitrator authority was, by consent, struck 
; out; and examining the plaintiff afterwards 
- Tue conflicting principles of the systems |as a witness for himself was so much. in 
established in the superior courts, and about | fraud of the defendant; that the award 
to be put in operation in the County Courts|made in the plaintiff’s favour, upon his 
throughout England are curiously exem-|own evidence, ought not to be allowed to 
plified in a case very recently reported. |stand, unless the defendant by his own 
As our readers are aware, the form of |conduct had waived the objection. The 
an order of reference commonly used, con- |learned judge was of opinion, that by con- 
tains a stipulation that the arbitrator shall |tinuing to attend the reference, and cross- 
be at liberty, if he shall think fit, to ex-|examining the plaintiff, the defendant had 
amine the parties to the suit upon oath. |not disqualified himself from taking the 
In the case referred to, where the defend- | objection, and therefore, that it was suf- 
ant was an executor, and not likely to be | ficient, and the award must be set aside. 
personally cognizant of the transaction] The examination of a plaintiff for him- 
which formed the subject-matter of the/|self, which is considered eminently con- 
action, it was agreed, upon a reference of|ducive to the ends of justice as ad- 
the cause to a lay arbitrator, that the| ministered in the new County Courts, is 
stipulation authorising the examination of} held to be so repugnant to principle in the 
the parties should be struck out. In the|superior courts, that an award made under 
course of the proceedings under the refer-|such circumstances is thereby vitiated. 
ence, however, the plaintiff was called by} ‘This is an anomalous state of things, which 
his attorney to support his own case, and|it is not desirable should be suffered to 
his evidence was admitted by the arbitrator, | continue much longer. 
although objected to, the arbitrator appear- 


ing to think that he had a discretionar THE LORD CHANCELLOR’S NEW 


pl to admit the plaintiff to be examined. BANKRUPTCY BILL. 
he defendant's counsel thereupon cross- 


examined the plaintiff, and endeavoured to 
establish a claim of set-off by his evidence. 9 
The award was in favour of the plaintiff, and amend the Law of Bankruptcy.” It re- 
and the matter came before Wightman, J., cites, that it is expedient to amend the Laws 
sitting in the Bail Court, upon an applica-| Felating to Bankrupts, and to consolidate the 
tion to set aside the award, on the ground, | 88me so amended in one act and to make other 
that by permitting the plaintiff to be ex-| provisions respecting bankrupts. It is there- 
amined, he admitted evidence not legally | fore proposed as follows :— 

admissible without express authority to) 1. Former enactments respecting bankrupts 
that effect. repealed. 1&2 Geo. 4,c. 15; 6 Geo. 4, c. 16; 
In the course of the argument, the|1 Wm.4,c.7; 1 & 2 Wm. 4, c. 56;2 & 3 
learned judge observed, that in practice,, Wm. 4, c, 114; 3 & 4 Wm. 4, c. 47; 5 ti 6 
even when power is given to examine the hy rr Swe : oir eA. tol Ps sol ‘ ha 
parties, it is not usual to examine the! viet ¢. 192; 7 & 8 Vict. c. 96; 7 & 8 Vict. c. 
plaintiff for himself, or the defendant for| 111. 8 & 9 Vict. c. 58; 9 & 10 Vict. c. 28. 
himself; and in the course of his judgment, | Not to revive repealed acts. 

Neh was pronounced after much consi-| 2. Confirmation of all things done under re- 
eration,) the learned judge said, that al-| pealed acts. 


though he had been unable to find an ex-| 3. Construction of act. “Her Majesty.” 
ress decision as to the power of an arbi-|“ Lord Chancellor. The court. Fiat. 


¢ - > “ce 3 “ . 3”? 
trator to allow a party to give evidence as|., AnDuling’) "Month, Aigoeee., 


a witness, without an express authority for | « petate tail.’ “ Actual tenant in tail.’ ‘Ten- 
that purpose, upon principle such 4a] antin tail.” “Tenant in tail entitled to a base 
course seemed objectionable and an excess | fee.” Settlement. Singular and plural. Gender. 
of the authority of the arbitrator. Under! 4. Aliens and denizens. Scotland and Ire- 
the special circumstances of the present land. Construction beneficial to creditors. 
case, however, it was clear the plaintiff} 5- Court of rere Aig of record. 
ought not to have tendered his own evi-| © Court of Review abotiched. 


; 7, Jurisdiction of Vice-Chancellor to hear 
dence, nor ought the arbitrator to have re- appeals. To be attended by Chancery regis- 


trars, &c. Documents to be filed in Chancery. 
4 Smith y, Sparrow, 16 L. J. 139, B. C. Fees payable for filing, &c. 








Tus is a bill “to consolidate the Statutes 
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8. Petitions, &c., to be transferred to Secre-| sum as the Lord Chancellor thinks fit for ex. 


tary of Bankrupt’s Office. Fees. penses of office. 
9. Vice-Chancellor a court of record. 43. Power to appoint clerks to master. , 
10. References to commissioners. 44. In case of sickness or other reasonable 
11. Lord Chancellor to direct sittings of| cause, the duty of the master may be performed 
Vice-Chancellor. by his chief clerk. 
12. Mode of application to Vice-Chancellor.| 45. Reduction of number of registrars, and 
Mode of appeal to the Lord Chancellor. paymente to them. Offices of five registrars 
13. Vice-Chancellor may direct issues. abolished, but to receive their present salaries 
14. New trial of issues. for life. Proviso if they hold any other public 
15. Costs in the court of Vice-Chancellor. | offices. 
16. Appeal to the House of Lords. 46. Registrars, their number and appoint- 


17. On appeals as to proofs, dividend to be} ment. 
set apart. 47. Registrar to act for commissioner. , 
18. Determination of Vice-Chancellor in} 48. Court may send a registrar to take proof 
favour of appeals touching such decisions to be! of debts, &c. where expedient. Examinations 
unless appealed against within one month. | to be taken down. 

19. Commissioners. 49. Documents to be filed in master’s office. 

20. ‘The powers of commissioners. 50, Master to keep abstract of all proceed- 

21. Each commissioner to be a court. ings. 

22. Each court a court of record. 51. Duties of chief registrar transferred to 

23. Commissioners to exercise original juris-| master. 
diction of court of review. 52. Official assignees. Appointment. Their 

24. Appeal from any order of any court of|duty. Official assignee to act as sole assignee 
till creditors’ assignees chosen. 

53. Proviso restricting the authority of offi- 
cial assignees. 

54. Power to court to appoint another official 
assignee on death or removal. 

55. Power to appoint official assignees to act 
with the existing assignees under fiats or com- 
missions, and to whom the latter shall deliver 
over effects. 

56. Remuneration ® official assignee. 

57. To exempt official assignee from personal 
liability. 

58. Lord Chancellor to appoint messengers. 
Ushers to be appointed by commissioners. 

59. The Lord | Chancellor to make general 
orders as to duties of officers of Court of Bank- 
ruptcy, who are to hold office during good be- 
haviour, but are removeable by Chancellor. ' 

60. All attorneys and solicitors may practise 
in the Court of Bankruptcy. 

61. Clerk of enrolments abolished. 

62. Providing for the custody of records 
under former commissions. 

63. Liberty to search. 

64. Deposition of deceased witness of pe- 
titioning creditor's debt, trading, or act o 
bankruptcy to be evidence of the matters there- 
in contained. 

65. No fiat to be received in evidence unless 
first sealed. 

66. Office copies made evidence in certain 
cases. Costs of producing original instrument 
when not aiccok. 

67. Proceedings in bankruptcy, purporting 
to be sealed with the seal of the court, to be re- 
ceived as evidence. 

68. Sum to be paid to the secretary of 
bankrupts on the granting of every fiat. Ap- 
plication thereof. | 
69. Assignee of bankrupt’s estate to pay 20/. 
to the like account, 

70. Sums to be paid on commissions or fiats 
moved into the Court of Bankruptcy, or into 
any of the country courts, under which the 






















aptey. ae 
25. Powers given to her Majesty with re- 
spect to sittings of the court. 

26. Bankruptcies depending in the country 
to be removed into such of the courts as the 
Lord Chancellor may think fit. 

27. Courts to be auxiliary to each other for 
proof of debts and examination of witnesses. 

28. London commissioners. 

29. Country commissioners. District courts. 

30. Lord Chancellor may attach the country 
- commissioners to districts. 

31. Lord Chancellor may authorize any 
commissioner or registrar in London, or other 

person, to act for or in aid of any 
country commissioner or registrar, and vice 
versd ; or any country commissioner or regis- 
trar of one district to act for or in aid of any 
country commissioner or registrar of any other 
district, as may be required. 

32. Lord Chancellor authorized to give ne- 
nessary directions where courts shall eit. 

33. Court of Review and subdivision courts 
declared to have been courts of record. 

_34. Oath of Vice-Chancellor and commis- 
sioners. 

35. Subdivision courts. Mode of forming 
subdivision courts in case of non-attendance of 
any commissioners of the subdivision to which 
cause is referred. Proviso for reduction in 
number of commissioners. 

36. Adjournment of examinations to sub- 
division courts. ‘Trial of disputed debts. 

37. Accountant in bankruptcy. 

38. Lord Chancellor to appoint clerks to 
accountant. 

39. Taxing officer. Tenure of office, duties, 
and removal. 

40. Taxation of costs. Charges of auctioneers, 
appraisers, valuers, and accountants, to be 


41. Sum to be paid on the taxation of bills. 
42. Sums received by the master to be paid 
into the Bank of England, after deducting such 


tract with the corporation of London. Build- 
img for the transaction of business in bank- 


~ 
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choice of assignees shall have taken place., ruptcy in London vested in the commissioners 

Sums to be paid on all commissions moved| of the Court of Bankruptcy for the time being. 

into the Court of Bankruptcy. Restriction of} 96. The building to be called the Court of 

fees on auditing assignees’ accounts. Bankruptcy. 

71. Power for the secretary of bankrupts to] 97. Sittings and meetings under fiats to be 
receive the fees in schedule (A.) held in the new building. 

72. Fees to be paid into the bank by official} 98. Confirming the contract with the corpo- 
assignee. Fees may be reduced. ration of London. 

73. Fees to be taken and accounted for by; 99. The buildings to be under the direction 
the master. of the commissioners and trustees. 

1 \74. Fees to be taken and accounted forin} 100. The buildings not to be as a 
the country district courts. residence, except by registrar of meetings and 
75. In case of a surplus in the secretary of| housekeeper. 
bankrupts’ account, the Lord Chancellor may| 101. Registrar of meetings. Duty of regie 

order an abatement of fees. trar of meetings. 

76. Part of the money in the bank belonging! 102. Registrar of meetings to give security. 
to bankrupts’ estates may be carried to “ The| His oath. 

Bankruptcy Fund Account.” 103. Housekeeper to be appointed. 
77. Securities purchased may be changed. 104. Power to remove registrar of meetings 
78. In certain cases the Lord Chancellor| and housekeeper. 

may order the securities purchased under this} 105. Salaries to registrar of meetings and 

act to be sold. housekeeper. 

79. If money not eufficient for the purposes} 106. Forming a fund for reimbursement of 
of this act, the same to be made good by par-/ expenses under the act. 
liament. 107. Sittings and meetings to be held in the 

80. Cash in the bank belonging to bank-| Court of akties only, 
_ estates to be one common and general] 108. Application of the money to be received. 


cash. 109. Fees for reimbursing expenses may be 
81. Lord Chancellor empowered to direct 


increased. 
monies standing to the credit of the several ac-} 110. When expenses under the act shall 
counts to be transposed in aid. 


have been repaid, the fees to be reduced. 
82. Salaries to commissioners and certain 


111. Riotous persons to be taken into cu® 
other officers of the Court of Bankruptcy, to 


tody. 
be paid out of the fund intitled “The Secre-| 112. The district courts provided for the 
tary of Bankrupts’ Account.” 


purposes of this act to vest in the respective 
83. Power to Lord Chancellor to order re- 


commissioners. 
tiring annuity to commissioners of the Court of} 113. Charge for the use of district court. 
Bankruptcy and their successors. Subject to reduction. 
84. Power to Lord Chancellor to order re- 


114. Present rules, orders, and practice 
tiring pension to Master Accountant in Bank-/| made applicable to this act and to fiats. 




















ruptcy, or registrars. 115. triction as to commissioners 
85. Salaries to be paid on such days as the| officers practising as barristers, or being a 
Lord Chancellor shall direct. torneys. 


116. Commissioners and officers under this 
act ineligible to sit in parliament. 

117. Master accountant in bankruptcy, te 
istrars, Official assignees, &c. to be exempt 
rom serving on juries, or in any 

office. 

118. Penalty on any officer taking fees. 

119. Offences against this act. 

120. Seal of the court. 

121. Lord Chancellor to make rules for re- 
gulating the proceedings of the court. 

122, Rules to be made for regulating the 
forms of proceedings and practice to be ob- 
served in the courts authorized to act under 
fiats in bankruptcy. 

123. Coste may be awarded. 

124. Fiats, deeds, and other instruments re- 
lating to bankruptcy not liable to stamp duty. 

125. Between whom affidavite ate to 


86. Travelling expenses, &c., of commission- 
ers to be paid out of “ The Secretary of Bank- 
rupts’ Account,” and the amount thereof to 
be in the discretion of the Lord Chancellor. 

87. Provision for salary of accountant in 
bankruptcy ; for clerks to accountant or mas- 
ter; and also for expenses, country courts, 
offices, law books, rent, &c. 

88. Salary of accountant to he in lieu of fees. 
Brokers’ charges. 

89. Provision for compensation to the pa- 
tentee of bankrupts, and others. 

90. Compensation to commissioners as the 
Lords of the ‘Treasury deem entitled thereto. 
Compensation to commissioners, clerk of en- 
rolments, clerks, ushers, and other officers, 
whose offices are abolished. 

91. Retiring allowance to Charles Elley. 

92. Returns to parliament by Accountant io 
Bankruptcy. 

93. son “td — . 

94. Returns by official assignees. 

95. Recital 1 & 2 Geo. 4, c. 115. Con- 


sworn. a 

126. Affidavits may be sworn in prison be- 
fore visiting justice or keeper of prison. 

127. Courts may take evidence vied voce or 
upon affidavit. 

128. Bankrupts may be examined after 


™ 
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mekimg and signing declaration. Not toaffect 
right of court to commit for unsatiafactory 
anewere, &c. 

129. Warranta to be under hand and seal, 
and every summons to be in writing under the 
hand of a commissioner of the court. 

130. Service of summons where person 
keeps out of way. 


_ 131. Punishment of false evidence, or swear- 


ng, , or ing anything false. 
132. Application of forfeitures. 
133. Orders in bankruptcy to have effect of 
judgments. 


134. Writs have been framed. New writs 
may be framed. 

135. Persons disobeying any order of the 
court to be committed to prison, until they 
conform, or the court or Vice-Chancellor shall 
otherwise order. 

136. What persons, traders, liable to bank- 
ruptcy. What persons not liable. 

137. Traders having privilege of parliament 
may be ainst ag other traders. 

_138. Departing the realm: absenting ; be- 
to keep house; yielding to prison; 

udulent outlawry ; arrest; attachment, ex- 
ecution, conveyance, surrender, or gift: acts of 
bankruptcy. 

139. Conveyance of all a trader’s property 
mot an act of bankruptcy unless a fiat issue 

ithin six months. Proviso as to the execu- 
ton, and notice in the Gazette and newspapers. 

140. Lying in prison; escaping out of 
prison ; acts of bankruptcy. 

141. Trader Gling a declaration of insolvency 
in the office of the secretary of bankrupts, an 
act of bankruptcy. 

142. Trader compounding with petitioning 


ereditor an act of Fiat may either 
be annulled or continued. Penalty on creditor 
so com 


143. ‘Trader having privilege of parliament, 
not paying or compounding to the satisfaction 
of the creditor, and aleo entering an appearance 
to the action within one month, an act of bank- 


ruptcy. 

144. Trader having privilege of parliament, 
disoheying order of any court of equity, or in 
bank or lunacy, for payment of money 
after service and peremptory day fixed, an act 
of bankruptcy. 

145. Filing petition in Insolvent Debtors’ 
Court an act of bankruptcy, if acted upon with- 
in a certain time; im which case vesting order 
in insolvent court avoided. 

146. Form of account, and notice requiring 
payment substituted for the form in 5 & 6 Vict. 
c. 122, schedule (A. No. 2.) 


150. On non-appearance of trader, or his not 
satisfying the court that he has a good defence, 
the cuurt may require him to give an account 
of his stock in trade, and a bond for duly car- 
rying on his trade, and accounting for it at the 
end of 14 days. 

151. On non-appearance of the trader, or 
his not accounting or giving such bond, a war- 
rant may be issued. 

152. The person to whom such warrant is 
addressed, empowered to enter the trader’s 
om of business, &c., and take charge of his 
goods. 

153. Period during which such warrant may 
be acted on. 

154. Power to the court to extend or limit 
such period. 

155. Trader not attending summons, or re- 
fusing to admit the demand and not making 
deposition of belief of a good defence thereto, 
and not paying or compounding within a cer- 
tain time, or giving bond for payment, to be 
deemed an act of piey. 

156. Trader signing an admission of demand 
in form prescribed, and not paying, securing, or 
compounding within a certain time, an act of 
bankruptcy. 

157. Trader admitting part only of a demand, 
and not making deposition of a good defence 
to the residue, and not paying, securing, or 
compounding for sum admitted ; and, as to re- 
sidue, not paying or compounding or entering 
into bond to pay, any sum recovered, with costs, 
an act of bankruptcy. | 

158. What shall be deemed a refusal of ad- 
mission of debt. Court may enlarge the time 
for admission of demand. 

159. Admission of debt signed elsewhere 
than in court, if attested by attorney of trader, 
may be filed, and have the same force as an at- 
mission signed by a trader on his appearance 
in court under the summons. 

160. Trader summoned on affidavit of debt 
to have such costs as the court shall think fit. 

161. Wherever a creditor (plaintiff) shall 
not recover the amount sworn to in his affidavit 
filed against a trader, if such affidavit be made 
without probable cause, the trader (defendant) 
shall be Xie to costs. 

162. Trader not paying, securing, or com- 
pounding for a judgment debt, upon which the 
plaintiff might sue out execution within 14 days 
after notice requiring payment, an act of bank- 
ruptcy. 
163, Trader disobeying order of any court of 
equity, or order in bankruptcy or lauacy, for 
payment of money, after service of order for 

yment ona peremptory day fixed, an act of 


147. Creditor of a trader making affidavit of | bankruptcy. 


us debt and of his having required payment, 


164. No person liable upon an act committed 


court may summon the trader. Form of affi-| more than 12 months. 


dsvit substituted for the form in schedule in 
5 & 6 Vict. c. 122. 

148. Manner of proceeding on summone of 
trader by a creditor. 

149. 
by other means than the trader’s deposition, of 
tus having a good defence to the demand. . 


court may require to be satisfied! tho 


165. Petitioning creditor shall make oath of 
his debt. 

166. Amount of petitioning creditor’s debt. 
May be upon debt payable at a future time, al- 
h oo given. edi 
167. Proceeding in case petitioning i- 
tor’s debt be panier Foal to support fat. 


24 


168. Petitioning creditor to prosecute fiat at 
his own costs, until choice of assignees. 

169. Costs in the country to be taxed by the 
registrar. 
be Power to the Lord Chancellor to issue 

t. 
171. Fiat to igsue against a trader having 
filed a declaration of insolvency, upon the pe- 
tition of the trader himeelf. 

172. In cases of a second or other fiat bein 
issued, Lord Chancellor may direct that suc 
fiats be proceeded in separately or in con- 
junction. 

173. Auxiliary fiats for proof of debts or ex- 
amination of witnesses. Examinations to be 
annexed to the original fiat. 

174. Fiats to be filed. 

175. Fiats not directed to London to be di- 
rected to one of the courts in the country. 

176. Secretary of bankrupts to ballot for 
commissioner. 

177. Fiats to be transmitted direct to the 
court to act in the prosecution thereof, and 
forthwith opened, unless postponed by the 
court. In case fiat is not Bt sere: petitioning 
creditor in the time allowed. No fiat to be 
issued to petitioning creditor. 

178. Fiats in the country and proceedings 
thereon to be transmitted to court of bank- 
ruptcy, to be there filed. 

179. Commissions depending in London to 
be removed into the court of bankruptcy. 

180. Power to annul fiat. 

181. Power to the Lord Chancellor to order 
satisfaction. 

182, Concerted bankruptcies. 

183. Fiat not invalid by reason of prior act 
of bankruptcy. 

184. Fiats not to abate by demise of the 

Renewed fiat. Death of bankrupt. 

185. Joint fiats may be issued against partners 
in a firm; may be annulled as to one or more, 
without affecting the rest. 

186. Persons against whom a fiat has issued, 
on proof of probable cause for believing that 
he is about to quit England, or to remove or 
conceal his goods, with intent to defraud cre- 
ditors, may be arrested, and his goods seized. 

187. Any person so arrested may apply for 
his discharge forthwith. Court may discharge 

person or not. Order of court may be ap- 
pealed from. 

188. Court before adjudication may sum- 
mon ns to give evidence of trading and 
act of bankruptcy. Adjudication. 

189. Person anole bankrupt to have no- 
tice thereof before adjudication advertised, and 
to be allowed five days to show cause against 
adjudication; if petitioning creditor’s debt, 
trading, or act of bankruptcy — insufficient, 
adjudication to be annulled; but if no cause 
shown for annulling adjudication, notice to be 
advertised, and sittings appointed for sur- 
render. With consent of bankrupt, adjudica- 
tion may be advertised sooner. krupt to 
be free from arrest. 

190. If a bankrupt shall not proceed to dis- 
pute the fiat, with effect, the Gazette to be con- 
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clusive evidence of the bankruptcy as against 
the bankrupt, and against persons whom 
bankrupt might have eued had he not been ad- 
judged bankrupt, saving present rights for 
which any proceedings are pending. 

191. Provision for debtor to the bankrupt’s 
estate paying tht debt into court, when sued 
by the assignees within the time for bankrupt 
to dispute. 

192. Court empowered to summon persons 
suspected of having bankrupt’s property in 
their hands, &c.; and compel them to produce 
books, &c. 

193. Power to examine persons summoned 
or present at any meeting or sitting. Persons 
refusing to be sworn, or to answer, or not fully 
answering, or refusing to sign examination, or 
to produce books, &c., may be committed. 

194. Persons known or suspected to have 
bankrupt’s property to have costs. Witnesses 
to have expenses tendered. 

195. Court may summon bankrupt. Power 
to examine the bankrupt. Bankrupt refusing 
to make declaration, or answer, or not fully 
answering, or to sign his examination, may be 
committed. 

196. Court may summon and examine the 
bankrupt’s wife. 

197. Penalty on gaoler for escape. 

198. Questions to be particularly i 
on warrant. If habeas corpus be brought, the 
judge may recommit the prisoner. urt or 
judge may look at the whole of the examina- 
tion. 

199. In actions of false imprisonment the 
court may look at the whole of the examination 
of the party committed. 

200. Messenger may break open the bank- 
rupt’s doors, &c. and seize upon his body or 
property. | 

201. Execution of warrant in Ireland. 

202. Execution of warrant in Scotland. 

203. Search warrants may be granted. 

204. Actions against persons acting in obe- 
dience to warrant. 

205. Proof in such actions that defendant is 
petitioning creditor renders him liable. 

206. Debts, how to be proved. By corpo- 
ga &c. Creditor may be examined upon 
oath. 

207. Bond fide creditors to prove notwith- 
standing any secret act of bankruptcy. 

208. Court may order three months’ wages 
or salary to clerks or servants. 

209. Court may order wages not exceeding 
40s. to labourer or workman, 

210. Apprentices discharged from their in- 
dentures. Court may order any sum to be paid 
in respect of apprentice fees. 

211. Mutual debts and credits may be set 
off, notwithstanding a secret act of egie 

212. Debts not payable at the time of the 
bankruptcy may be proved, deducting rebate 
of interest. 

213. Sureties and persons liable for the debts 
= — may prove, after having paid such 

e 


214. Obligee in bottomry or respondentia 
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bonds, and assured in policy of insurance, ad- 
mitted to claim, and after loss to pruve. Per- 
sons effecting insurance admitted to prove loss. 

215. Annuity creditor admitted to prove. 

216. Sureties for payment of annuities 
granted by bankrupt, in what manner to come 
in under the fiat. 

217. Debts contingent at the time of the 
bankruptcy to be proveable after the happening 
of contingency. 

218. Interest on promissory notes and bills 
of exchange proveable. 

219. Plaintiff obtaining judgment, &c., en- 
titled to prove for costs, &c. 

220. Proving a debt under a fiat to be an 
election not to proceed against the bankrupt by 
action. Creditor having elected to come in 
under the fiat, if it be afterwards annulled, re- 
stored to his former rights. 

221. Court may expunge proof of debts. 
Persons requiring investigation to sign under- 
taking for costs. Application by petition 
reserv 


ed. 

222. Choice of assignees at first meeting. 
How chosen. Court may reject any person 
chosen as unfit. 

223. Joint creditor entitled to prove under 
separate fiat for the purpose of voting in the 
choice of assignees; not to receive dividend un- 
less petitioning creditor against one of the firm. 

224. Evidence of appointment of assignees. 

225. Personal estate to vest in assignees. 

226. Real estate to vest in assignees. 

227. Where a conveyance of the property of 
a bankrupt would require to be registered, the 
certificate of appointment of the assignees shall 
be registered. 

228. Removal of assignees. 

229. Suits not to abated by death or removal 
of assignees. 

230. Assignees may appoint the bankrupt to 
superintend the management of the estate. 

_ 231. Assignees directed to keep a book of 
account of bankrupt’s estate. Court may 
summon assignees, &c. 

232. Court may direct money to be vested in 
exchequer bills. 

233. Assignee disobeying direction to pay 
or invest money, and retaining it, or permitting 
co-assignee to retain or employ it, to be 
c with 20 per cent. 

234. If assignee become bankrupt, having 

’s estate wilfully retained, his certifi- 
cate shal] not discharge his future effects in 
of it. 

235. Assignees, with consent of creditors, 
may compound or submit disputes to arbitra- 
tion, or commence suits in equity. Or, court 
to have power to make order. 

236. Reference to arbitration made a rule of 
court. 

237. In cases of a member of a firm being 
bankrupt, the court, upon application, may 
authorize actions or suits in name of the as- 
signee of the bankrupt and the remaining 
partner. Partner to have notice of such appli. 
cation, and may show cause against it. urt 
may direct partner to have part of proceeds. 
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238. In actions by or against an reon 
acting under the fiat, es proof ein ired a the 
trial of petitioning creditor’s debt, trading, or 
act of bankruptcy, unless notice be given that 
those matters are to be disputed. 

239. The same in suits in equity. 

240. Ifthe fiat afterwards OY persons 
from whom the assignees have recovered, or 
bond fide paying the assignees, &c., discharged 
from claims by the bankrupt. 

241. Creditors having securities for their 
debts, not to receive more than other creditors. 
Judgment or execution on a cognovit signed 
after declaration filed, not within this act. 

242. Audits whenever the court think fit 
after the bankrupt’s last examination. 

243. Method of making dividends. No 
dividend without previous audit. 

244. Final dividend within eighteen months ; 
except where suit depending, or estate standing 
out, &c. 

245. Debtor and creditor account to be fur- 
nished by official assignee to creditors’ assignee 
before final dividend. 

246. No action to be brought for dividends, 
but the remedy to be by a, ait ve to a court 
of bankruptcy. 

247. Unclaimed dividends to be paid into 
the bank to the credit of the accountant in 


bankruptcy. 
248, How unclaimed dividends, &c., in the 
hands of assignee to be disposed of. 


249. Certificates to be given to assignees, on 
production of which Bank of England shall re- 
ceive the sume therein mentioned, and give 
receipts for the same. 

250. Bankrupt to deliver up his books of ac- 
count to the official assignee upon oath; to 
attend assignees; to be at liberty to inspect 
accounts; after allowance of certificate, to 
attend assignees in settling accounts. Allow- 
ance for attendance. Commitment for non- 
attendance. 

251. To be free from arrest during examina- 
tion, if notin custody. If arrested, to be dis- 
charged on producing summons. Penalty on. 
officer detaining bankrupt. 

252. Court may adjourn last examination of 
bankrupt sine die. 

253. Bankrupt in custody to be brought be- 
fore the court at the creditors’ expense. - 
signees may appoint person to attend bankrupt 
in prison. 

254. Bankrupt not surrendering, and sub- 
mitting to be examined; or not making dis- 
covery of his estate and effects ; or not deliver- 
jng up his estate, books, &c.; or concealing, 
&c., to the value of 10/., guilty of felony, and 
liable to transportation or imprisonment, with 
or without hard labour. 

255. Court may enlarge the time for bank- 
rupt surrendering hi A 

256. As to bankrupts apprehended by 
warrant. 

257. Court required to withdraw such pro- 
tection a ser — ss 

258. Bankrupt destroying or falsifying any 
of his booke, &c., or making false _— 

Cc 
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guilty of a misdemeanor, and liable to imprison- 
ment, with or without hard labour. 

259. Bankrupt, within three months of his 
bankruptcy, having obtained goods on credit 
under false pretence, or removing, concealing, 
&c., goods so obtained, guilty of a misde- 
meanor. 

260. Fraudulent grants, &c., by bankrupt, 
after action commenced, a misdemeanor. 

261. Prosecution against bankrupt for any 
offence under this act may be ordered by the 
court acting in prosecution of the fiat. 

262. Costs of prosecutions of bankrupts may 
be paid out of “Interest arising from bank- 
ruptcy fund account.” 

263. Penalty on persons concealing bank- 
rupt’s effects, 100/., &c. Allowance to per- 
sons making discovery thereof. 

264. Bankrupt may be discharged by certifi- 
cate of conformity in manner hereinafter pre- 
scribed. Discharge of bankrupt not to release or 
discharge a partner or person joimtly bound. 

265. Bankrupt not entitled to certificate if; 
he has lost by gaming 20/. in one day, or 200/. | 
within twelve months, or 200/. by stock- 
jobbing; or concealed or destroyed books, &c. ;' 
or made fraudulent entries; or concealed any | 
property, or permitted fictitious debts to be 
proved. 

266. Mode of obtaining certificate of con- | 
formity. N.B—Confirmation by the Court of | 
Review is no longer required. Certificate not | 
to be a discharge unless the court certify a full 
conformity. 

267. Contracts or securities to induce credi- 
tors to forbear opposition to be void. 

268. Penalty for obtaining money, goods, 
&c., as an inducement to forbear opposition, or 
consenting to allowance of certificate. 

269. Certificate may be recalled. 

270. Bankrupt having obtained his certifi- | 
cate, free from arrest. Certificate to be evidence 
of the bankruptcy and proceedings. Bankrupt 
in execution may be ordered to be ushered, 

271. Where bankrupt has been bankrupt be- 


The Lord Chancellor’s New Bankruptcy Bill. 


277. Nine-tenths in number and value of 
creditors may accept a composition which shall 
bind the rest. 

278. Mode of voting in deciding upon such 
composition. 

279. Repeal of 6 Geo. 4, c. 16, 8. 65, so far 
as relates to estates tail, not to extend to lands 
of a bankrupt under a commission or fiat issued 
on or before the 31st of Dec. 1833. 

280. The court in the case of an actual te- 
nant in tail becoming bankrupt after the 31st 
Dec. 1833, by deed, to dispose of the lands of 
a bankrupt to a purchaser. 

281. Court, in case of a tenant in tail entitled 
to a base fee becoming hankrupt, and of there 
being no protector, by deed to dispose of the 
lands of the bankrupt to a purchaser. 

282. As to the consent of the protector in 
case of bankruptcy. | 

283. As to the enrolment in Chancery of the 
deed of disposition of freehold lands, and the 
entry on the court rolls of the deed of disposi- 
tion of copyhold lands; and of the deed of 
consent. 

284. Subsequent enlargement of base fees 
created by the disposition of the court. 

285. Enlargement of base fees subsequent to 
the sale or conveyance of the same under the 
Bankrupt Acts. 

286. A voidable estate created in favour of a 

urchaser by an actual tenant in tail becoming 
fankrupt, or by a tenant in tail entitled toa 
base fee becoming bankrupt, confirmed by the 
disposition of the court, if no protector, or 
being such with his consent, or on their ceasing 
to be a protector; but not against a purchaser, 
without notice. | 

287. Acts of a bankrupt tenant in tail void 
against any disposition under this act by the 
court. 

288. Subject to the powers given to the court, 
and to the estate in the assignees, a bankrupt 
tenant in tail shall retain his power of disposi- 
tion. 

289. The dieposition by the court of the 


fore, or compounded or taken the benefit of! Jands of a bankrupt in tail shall, if the bankrapt 


the Insolvent Act, unless 15s. in the pound is 
paid, his future effects shall vest in the assig- 
nees, notwithstanding certificate. 

272. Bankrupt not liable upon any promise 
to pay debt discharged by certificate, unless 
such promise be in writing. 

273. Allowance to bankrupt for maintenance. 

274. Allowance to bankrupt, 5 per cent., and 
not exceeding 400/., as soon as 10s, paid in the 
pound ; 74 per cent., and not eacdae 5001., 
if 12s.6d.; 10 ea cent., and not exceeding 
600/., if 15s. Allowance not payable till twelve 
months after date of fiat, and then only if re- 
quisite amount of dividends paid. If at ex- 
piration of twelve rronths the dividends paid be 
under 10s., bankrupt may be allowed not ex- 
ceeding 3 per cent., and 300/. © 

275. One partner may receive allowance, 
though others not entitled. 

276. Assignees, in case of surplus, shall] ac- 


be dead, have in the cases herein mentioned the 
game operation as if he were alive. 

290. Every disposition by the court of copy- 
hold lands where the estate shall not be t- 
able to have the same operation as a surrender ; 
and the person to whom such land shall have 
been disposed of may claim to be admitted on 
paying the fines, &c. 

291. Assignees to recover rents of the lands 
of a bankrupt, of which the court has power to 
make disposition, and to enforce covenants, as 
if entitled to the reversion. This clause to 
apply to all copyhold lands; but as to other 
lands, only to such as the court may dispose 
of after the bankrupt’s death. 11 Geo. 2, c¢. 
19. 

292. All the provisions of the act in r 
"eal shall apply to their lands in oro. 

nd. 

293. Deeds relating to the lands of bank- 


count, and A! it to the bankrupt. In case of| rupts in Ireland to be enrolled in the Court of 
a surplus, ail de 


bts to carry interest. 


Chancery there. 
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294. Court may make aale 
lands for the benefit of creditors. 

295. Vendees of copyhold lands shall com- 
pound with the lord for their fines. 

296. Conditional estates granted by the 

pt may be redeemed. 

297. Court may proceed when the bankrupt 
by fraud makes himself accountant to the 
crown. 

298. Goods in the possession, order, or dis- 
position of the, bankrupt may be sold. Proviso 
for assignments of vessels under 3 & 4 W. 4. 
c. 55 


of copyhold 


, 299, Bankrupt conveying his lands or goods 


to othere, or delivering securities or transferring | 


debts into other names, void. 

300. Distress not to be available for more 
than one half year’s rent due; the landlord to 
prove for the residue. 

301. Bankrupts entitled to leases, or agree- 
ments for leases, when not liable for rent or 
covenants. If assignees decline to determine 
whether they will accept the lease, the lessor 
may petition. 

302. Vendor of any estate in lands may com- 

assignees to elect whether they will abide 


or decline the agreement. 
303. Assignees may execute powers pre- 
viously vested in bankrupts. 


304. Court may order bankrupt to join in 
conveyances. 

305. Where trustee becomes bankrupt, the 
court may order conveyance or assignment to 
other trustees 


at Where bankrupt beneficially entitled to 
stoc 

307. Titles to property sold under fiat not to 
impeached unless proceedings taken to annul 
within the periods hereinbefore limited. 

308. All contracts, &c. bond fide made by 
and with any bankrupt previous to the date and 
issuing of the fiat to be valid, &c. if no notice 
of prior bankruptcy. 

309. Bodies politic, &c. deemed to have no- 
tice, if persons acting on their behalf had no- 
tice. 


310. Purchases from bankrupts not to be 
impeached unless fiat is sued out within 12 


311. In case of traders deceased without 
legal personal representative, fiat may issue. 

312. Petitioning creditor, Fiat. 

313. Warrant to issue. - 

314. The messenger empowered to take 
charge of the goods of such trader. 

315. If a legal personal representative of 
wach deceased trader nut constituted within 
two months, hag an official — ee may be 
appointed, who may take out administration, 
7 proceed as under a fiat issued in trader’s 


316. Costs of fiat against deceased trader. 

317. Lamitation of actions. General issue. 
Deuble costs. 

318. Commencement of this act. 

319. Act may be altered this session. 


ee ee 
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COMMITTEE OF INQUIRY INTO 
THE TAXES ON ADMINISTER- 
ING JUSTICE. 





WE have for many years advocated the 
right of the suitors of our courts of jus- 
tice to be relieved from the excessive 
burdens by which they have been op- 
pressed, from the levying of fees at every 
stage of a cause, fur the purpose of pay- 
ing not only the judges and masters and 
other useful officers, but a host of clerks 
whose sole vocation is the collecting these 
imposts. 

At length, it seems, there is a reason- 
able prospect of an abatement of the evil, 
and we hope of its ultimate removal. On 
Tuesday last, the 4th instant, the motion 
for a select committee to inquire into the 
subject was brought on. 


Mr. Watson moved for a “ Select Com- 
mittee to inquire into and report to the house 
on the taxation of suitors in the courts of law 
and equity by the collection of fees and the 
amount thereof, and the mode of collection; 
and the appropriation of fees in the courts of 
law and equity, and in all inferior courts, and 
in the courts of special and general sessions 
in England and Wales; and as to the salaries 
and compensations and fees received by officers 
and retired officers of those courts; and whe- 
ther any and what means could be adopted 
with a view of superintending and regulating 
the collection and appropriation thereof.” He 
said that as there was no objection to the mo- 
tion, he should not go into the subject of it 
at any great length. The question was one of 
deep importance and of the greatest magni- 
tude. Under the existing system, an advan- 
tage was absolutely given to the dishonest. 
The expense of litigation in courts of justice 
shut the door toa great number of litigants, 
Many of the fees were of no legal origin, but 
had sprung up by accident, and by the couree 
of time. The courts of law, indeed, might, in 
regard of fees, be said to be like a bush, 
which, when the sheep sought it as a refuge 
from the weather, deprived them of all their 
fleece. But what was very remarkable was, 
that of four hundred or five hundred persons 
collecting fees in these courts, scarcely an 
one knew why or for whom they collected, 
and upon scarcely one of them was there any 
check as respected the collection. In some 
cases the ies collected for themselves, in 
others for the Consolidated Fund. Whether 
the fees paid to each were honestly received 
and honestly accounted for nobody could de- 
cide. 

In the Court of Chancery, immediately a 
party commenced a suit he was called upon 
to pay a heavy fee, and this continued at every 
stage of proceedings until the last step, when, 
strange to say, there was a tax upon the suitor, 
not dependent upon the amount litigated, but 
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were paid to the Suitors’ Fund, and 155,510. 
to the Suitors’ Fee Fund, making a total of 
250,807/. Here was an enormous amount to 
be collected, without there being the least 
possible check upon fraud. 

As to the courts of law, the system was 
even still more objectionable. To such an 
extent had taxation gone, that in the year 
1843, in the three Courts of Queen’s Bench, 
Common Pleae, and Exchequer, there had 
been collected and transferred to the public 
service, after payment of all salaries, charges, 
and expenses, no less a balance than 100,9811. 
When an attempt was made to put a stamp 
duty upon law proceedings, Mr. Canning said 
in that house, that nothing in all the system 
of taxation could be more objectionable than 
an attempt to tax the suitors of justice. In 
his (Mr. Watson’s) view, the objectionable 
character of the p ing was increased by 
the consideration that the suitors get nothing 
for their money. 

There were at the present time as great 
delays in the courts of justice as there ever 
were. We have no more judges now than in 
the reigns of Elizabeth, or even Edward III. ; 
and when the public were receiving from the 
suitors this enormous annual amount of fees, 
the suitors surely had a right to claim that 
steps should be taken to secure every facility 
for the termination of their causes. The at- 
tempts which had been made in this direction 
of recent years, were, according to his view, 
all in the wrong direction. Instead of increas- 
ing the labours of the judges we possessed, we 
should lighten their burden, by appointing 
others to assist them. But he should remark, 
before he concluded, that the courts of law 
and ge were not the only courts in which 
large fees were collected. 

From the Fee Fund of the Court of Bank- 


ruptcy salaries were paid to the amount of 


In the courts of| for the loss of their respective posts 
equity, in 1845, fees to the extent of 96,297/.;a sum than 7,500/. per annum! 


Committee of Inquiry into the Taxes on Administering Justice. 


, no lees 

But he 
would not trespass upon the house further 
than to say, in conclusion, that he really 
thought much public benefit might be made 
to result from such an inquiry as the present. 
Another part of the investigation which he 
asked for related to the subject of compensa- 
tions; but as he understood there was an 
objection to that portion, he should not prese 
it now, reserving to himeelf the right at any 
future period of making a proposal on the 
subject. 

Mr. Romilly seconded the motion, believ- 
ing that the most effectual way of reforming 
the administration of the law was to render it 
‘as cheap and easy as possible to the suitor. 
They did an injury and a wrong where they 
made the suitor pay heavily for the administra- 
tion of justice, and for putting in force the 
machinery of the law. Some people thought 
tha suitors should be made to pay because 
they were the parties concerned in the causes 
litigated; but this was a fallacy; for to pre- 
serve the rights of property, and the due ad- 
ministration of the law, was a matter in which 
the public at large were interested; and to 
throw on suitors the administration of the laws 
from which they sought assistance, would be 
akin to throwing the cost of a police upon those 
whose houses and property were plundered. 
The public obtained the benefit by the admi- 
nistration of laws, and the public, consequently, 
ought to bear the cost. A question arose 
which of two innocent persons ought to bear a 
loss—what construction ought to be put upon 
the wording of an act of parliament—how far 
a dictum of some celebrated lawyer applied 
under some slightly altered state of facts—how 
far words which the suitor had never seen or 
heard of applied to the special circumstances 
of his particular position? Why, it was for 
the public advantage that these matters should 
,be properly decided—it was for advan- 





their 


49,000/., and compensations to the amount of ; tage that a due interpretation of the laws should 


46,000/., per annum. In lunacy and other 
proceedings the fees were also enormous; and 
they were taken without any check or control. 
And here he could not but observe that a 
serious question presented itself,—how far it 
was right or proper, in courts of justice, to 
levy fees at all? He would, however, pass by 
that point, in order to direct their attention 
to the other matters which he wished the com- 
mittee to consider. One was, as to the amount 
of the officers’ salaries; and and another was, 
as to the compensations, now paid out of the 
fee fund. There could be no doubt that we 
a to have a sufficient supply of fairly-paid 
officers in our courts; it was also right that 
on the loss of office proper compensation 
should be given; but it was a great question 
if our law officers at present were not greatly 
overpaid, and whether the compensations they 
received were not enormous and most dispro- 
a to the fees of the offices they had 

eld. Why, there were absolutely some per- 
sons, inferior officers, who were now receiving, 


jbe given—and if so, surely we had no right to 
throw the costs of obtaining such interpreta- 
tion and such decision, not upon the public to 
be benefited, but upon two unfortunate parties, 
‘both of whom might, and frequently were, 
innocent of any wrong. 

Well, then, another point which he ay 
to see arise out of such a committee as 
now moved for, was the desirability of appoint- 
ing a minister of justice. At present we threw 
the administration of our laws upon the Lord 
Chancellor and the Secretary of State. Why, 
imposing the consideration of such subj 
upon such officers was only saying to them, 
forego the discharge of other and equally im- 
portant duties. So strongly did he feel upon 
this point, that had it not bens for his disli 
to bring abstract questions before parliament, 
he should have long since submitted the sub- 
ject of a minister of justice to the consideration 
of the house. It was necessary for the adm. 
nistration of justice that we should have re- 
gular returns. and those returns could only be 
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secured by the appointment of a minister. A 
minister was also required to watch the prac- 
tice of the laws, and to determine what reforms 
were required to secure their practical and 
efficient working. 

Let them the case of the new courts 
which they had lately constituted. Here there 
were some fifty or sixty judges, all appointed 
to administer a new law. How great would be 
the advantage of a public minister who could 


secure pee in that administration, and 
direct it practi for the benefit of the people. 
Another great advantage of such a minister 


would be, that they should get rid of “ commis- 
sions’’ to examine into the state of the law, of 
which they had had so many of recent years, 
entailing great expense upon the country, and 
putting on paper crude theories which were 
seldom or never carried out in practice. These 
would be some of the advantages of a minister 
of justice. 

Another of the great services which this 
committee could render would be, as his 
honourable and learned friend had said, to put 
a check upon the present fee system. There 
could be no doubt that it was open to the 
greatest and most flagrant abuses. The fee 
receiver at present was only required, at the 
expiration of the year, to make oath that the 
sum he paid into the Exchequer was the sum 
properly payable. That was really the only 
eheck upon him. Why, be (Mr. Romilly) did 
say that they had no right to subject a public 
officer to such a temptation. Not long ago a 


case occurred which showed the working of 


this in a peculiar point of view. An 
officer who received fees in one of the courts 
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died. His successor, at the expiration of the 
first year of his appointment, though there was 
no sensible or visible increase in the business 
of his office, paid to the Exchequer just one- 
half more on account of the year’s fees than 
had been paid at any previous period. What 
he urged was, that they should appoint a 
searching committee, which should elicit facts 
of this description—which should apply its in- 
veatigations to all courts, high and low, and 
report upon the taxation to which the people, 
rich and poor, who sought our courts of law 
were subjected by fees. 

The Titec said that he had no 
objection to grant the committee in the terms 
which his hon. and learned friend’s motion 
had now assumed, omitting all reference to the 
subject of compensations; and pledging the 
government, at the same time, to second the 
views of the hon. and learned gentleman re- 
specting costs, except such as the required in- 
vestigation might show it desirable to adopt. 


A select committee was then appointed, 


“ ‘Fo inquire into and report to the house on 
the taxation of suitors in the courts of law and 
equity by the collection of fees, and the amount 
thereof, and the mode of collection; and the 
appropriation of fees in the courts of law and 
equity, and in all inferior courts, and in the 
courts of special and general sessions in Eng- 
land and Wales; ad a to the salaries and 
fees received by officers of those courts; and 
whether any and what means could be adopted, 
with a view of superintending and on 
the collection and appropriation thereof.” 





ATTORNEYS TO 


BE ADMITTED, 


Trinuty Term, 1847. 





Queen's Bench. 


Clerks’ Names and Residences. 


Archer, Joseph, 43 a, Lamb’s Conduit Street ; 
and Andover 


Alix, Wager Townley, 11, Princes’ Street, 


ish Square; and Lincoln’s Inn 

Fields. ° : ‘ , ° 
Alexander, Gordon, 6, Cork Street , : 
Attenborough, Winfield, 68, Oxford Street . 
Ashley, William Edward, 31, College Street, 
; 2, Brompton Terrace, Queen’s 


Buildings, Brompton; and 8, Elizabeth 
Street, Brompton . ° ° ‘ 
rig Palaer y ding ° ‘ . , 
Allan, Edward, 50, Upper Norton St., Fitzroy 

Square ; and an Hall . . 
Andrew, Robert, 37, Rathbone Place, Oxford 

Street; and Doncaster . . : ’ 
Boyle, Charles, 43, Gillingham Street, Pim- 

lico; Edgbaston ; and posal Belgrave Place 


Baynes, Walter Francis, 25, Portland Place . 
Barras, Henry, Grenville Street; and Farn- 


— Acres, near Gates : ' ; : 
Burridge, William Edward, 2, Regent’s Place 
est, Regent Square ; and bury . 


To whom Articled, Assigned, &c. 


Harry Footner, Andover 


George Rooper, Lincoln’s Inn Fields 
Messrs. Frere and Co., Lincoln’s Inn 
George Burnham, Wellingborough 


. John Would Lee, Newark-upon-Trent 


John Jackson Blandy, Reading 
John Lawford, Drapers’ Hall 
Edward Sheardown, Doncaster 


John Clarke Chaplin, Birmingham 
W. Prideaux, Foster Lane ; 


Ralph Walters, Newcastle-upon-Tyne 
William Burridge, Shaftesbury 
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Bourne, Septimus, 63, Guildford St., Russell 
Square ; Castle Donnington ; and Little 
Saint James Street . 

Bellingham, Charles Eudo, 3, Cranmer Place, 
Lambeth ; and South Square, Gray’s Inn 

Braikenridge, Frs. Jerdone, Bush Hill, Ed- 
monton ; and 16, Bartlett’s Buildings 

Baker, Samuel Edward, 27, Southampton 
Row, Russell Square; and Aldwick 
Court, Blagdon 

Berry, J ohn Johnson, Stoke-upon Trent 

Burgon, William, Marlborough; and 14, 
Goulden Terrace, Islington 

Brookfield, F. Morris Preston ; 7, Cumming 
Street, Pentonville; and Goulden Terrace, 
Islington : ° 

Bagshaw, Thomas Pittard, Manchester . 

Blackmore, Hugh Haywood, 12, River Street, 
Myddleton Square ; and 18, Gerrard St. . 

Brown, Robert Harrison, WwW akefield ; ; 


aaron James Hardman, 32, Throgmorton 

treet. 

Clough, Benjamin Morley, 71, Harrieon St., 
Regent Square; and Bawtry ° 

— Villiam Cornish, 13, Stanhope Street, 

ent’s Park; Crediton : 

Cutler, a Walford, 14, New Ormond St., 
Calthorpe Street ; and Birmingham ° 

Cox, Frederick John, 14, Sise Lane ; 

Clarke, Edward, 40, Craven Street, Strand 

Coates, Wallington, 19, Featherstone Build- 
ings ; and Stanton Court 

Chapman, William Emerson, 8 Arthur Street, 
Gray's Inn Road; and Holbeach . 

Chilcott, Edward, 43, Gower Place, Euston 
Square ; and Truro 

Campbell, James, 79, Blackfriars’ Road, 
Southwark ; and Plymouth . ° 

Clabon, Edward, 76, Mark Lane . ° 

Collins, Charles Atkins, 23, Southam ton 
Row, Russell Square ; Bath ; Lloyd 3q. ; 
and Great Ormond Street ‘ 

Colt, George Nathaniel, Cambridge ; Chelten- 
ham; Liverpool; Chester Place ; and 
Southampton Row 

Dickson, William, jun., 12, Soley Terrace, 
Pentonville; and Alnwick 

Duffett, Henry, 12, New Street, Kennington 

Dalby, é — Wakefield 

“te John, Bouverie St. ; and Bridgenorth M 

:dward, 63, Charrington St., Somers’ 
a, own ; and Warwick 

Duncan, William H. Egelstone, Foxley Houee, 
Kennington . 

Dickson, Winfield Pennington, Notting ‘Hill ; 
and Chancery Lane 

Eagleton, John William, Newark-upon-Trent; 

Eagleton, © Street ; ; and on tek - 
eton, Octavius pman ont- 
pelier Row, Blackheath , 

Eastham, Richard, 12, Egremont Place, New 
Road; 4, Englefiel Road, Kingsland ; 
and Black kburn 

Edmonds, Edmund, Crooke’ & House, Pauntley 

*Edmonds, George, 15, Whittall ets Bir- 
mingham 


- George Cox, 
. Henry Daubney Harvey, Chard 


Aitorneys to be Admitted. 


Meears. Bourne, Alford 

Marcus Huish, Castle Donnington 
Hen Whitmarsh, Battle 

F. L. Barnwell, ‘Lincoln’s Inn Fields 


. William Braikenridge, Bartlett's Buildings 


. John Baker, Aldwick Court 
. John William Ward, Newcastle-under-Lyne 


William Pashley Milner, Sheffield 


Charles Brookfield, Sheffield 
C. A. Brookfield, Bedford Row 


. John Bagshaw, Manchester 


Nicholas Lanwarne, Hereford 
John Lofthouse, Leeds 
Henry Brown, Wakefield 
. William Henry Cotterill, Throgmorton Street 
. F. Hawksley Cartwright, Bawtry 
- Messrs. Smith, Crediton 


Thomas Slane ys Birmingham 


ise Lane 
P. Eaton Coates, Stanton Court 
. Thomas Sturton, Holbeach 


. John Gilbert Chilcott, Truro 
John Edward ag ot i 


Nicholas Were, Pl eg 
. J.M, Clabon, 35 a, Gt. Geo. St., Westminster 


. Robert Cook, Bath 


Rayner Winterbotham, Cheltenham 
TE. Parson, Lincoln’s Inn Fields 


- William Dickson, sen., Alnwick 
. James Lane, Chance 


Lane 
Joseph Wainwright, Wakefield 
M. Haywood Williams, Bridgenorth 
. Thomas Morris, Warwick 
Frederic Ouvry, Tokenhouse Yard 
- ddd. ens Chancery Lane 


. T.R.ALB » Newark-upon-Trent 
Matthew John Rippingham, and William Rose, 
Great Prescot Street 


James Neville, Blackburn 
Thomas Cadle, Newent, Gloucester 


- Edward Wright, Birmingham 


” This List will be continued i in our next.] 
* This applicant has given notice both in the Queen’s Bench and Common Pleas. 


Anaiytical Digest of Cases: Law of Costs. 


ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


aw of Costs. 


[Unper this head, we have arranged the de- 
cisions on Costs between party and party. In 
our last number, p. 8, ante, will be found many 
decisions relating to Costs between solicitor 
and client, and the taxation of such costs. | 


ADMINISTRATION SUIT. 


1. Real and personal estate.—The plaintiffs, 
stating themselves and some of the defendants, 
to be next of kin, filed a bill for the adminis- 
tration of a testator’s estate. Their claim was 

i d upon inquiries directed by the court, 
other persons, not _— to the cause, 
established their right and became entitled to a 
large residue. The case being one of great dif- 
culty and doubt, and an investigation being 
absolutely necessary for the administration of 
the estate, the plaintiffs and defendants were 
allowed their costs out of the fund. Costs of 
suit apportioned between real and personal 
estate. Johnston v. Todd, 8 Beav. 489. 

2. Under intricate circumstances arising 
from events not contemplated by the testator, 
the costs of an administration suit were ordered 
to be paid rateably out of the realty and per- 
sonalty according to their value. Christian v. 
Foster and Bunnett v. Fuster, 33 L. O. 209. 


AFFIDAVIT. 


Motion.—It is not necessary that all the af- 
fidavits filed on a motion should be read, in 
order to entitle the successful party to the costs 
ofthem. Frier v. Rimaer, 14 Sim. 391. 


APPEAL. 


A defendant having been ordered to pay 
costs, he appealed. A motion, that upon pay- 
ment of the amount into court, proceedings to 
compel payment might be stayed, pending the 
appeal, on the ground that the plaintiff would 

unable to repay them, wasrefused. Archer 
v. Hudson, 8 Beay. 321, 


BANKRUPTCY FERS. 


‘Where a bankrupt had obtained his certifi- 
Cate, and the fees of the official assignee and of 
the mess had been paid, but no creditors’ 
assignee been chosen, the solicitor to the 
frat had a bill of costs, and applied that the 
same might be paid out of a sum of money 
standing to the credit of the bankrupt’s estate. 
Held, that the fees of 102, and 20/. directed by 
the stat. 1 & 2 W.4, c. 56, were payable before 
the solicitor’s bill was paid, and the petition 
was dismissed. Exparte Henbury, re Cavendish, 
33 L. O. 407. 


CREDITOR’S 8UIT. 
Staying proceedings.—Bill in a creditor's suit 
dismissed, on motion by defendant before de- 
cree, on payment of the debt, with interest at 
four per cent., and costs. Manton v. Roe, 14 


Sim. 363. 








31 


DEMURRER. 
See Pauper, 2. 
DISCOVERY. 


Order 125 of Orders of 1845.—It is not a 
sufficient reason for refusing to a successful 
defendant the costs of a bill of discovery, that 
he has asked for a discovery of many matters 
of which he has not been able to make use in 
his defence. Robinson y. Wall, 33 L. O. 303. 


DISMISSAL OF BILL. 

Replication.— Notice of motion.—Where de- 
fendants gave notice of motion to dismiss the 
bill, but such notice was given for a day not 
being a seal-day, and previously to the seal- 
day, replication was filed: Held, that the de- 
fendant was not entitled to the costs of the 
motion, the notice being irregular. Steedman 
v. Poole, 33 L. O. 113. 


EVIDENCE. 


Witness.—Solicitor and client. — Voluntary 
settlement.—Voluntary settlement by a younger 
sister, of the whole of her present fe future 
property principally in favour of her eldest 
sister, set aside, the eldest sister having ob- 
tained great ascendancy and influence over the 

ounger, the circumstances of the transaction 

ing open to suspicion, the settlement being 
Hos 4 improvident, and the settlor not havi 
bad the benefit of independent professio 
advice. 

A solicitor acted for both parties in the 
matter of a voluntary settlement, which was 
set aside for undue influence. He was made a 
defendant to the suit for that purpose. The 
court, though exonerating him from culpability 
in the matter, made him bear his own costs, 
because he had not acted with proper prudence 
in the matter. 

Solicitors are jastified in obtaining from a 
witness, prior to his examination, a statement 
of the facts, but it is improper to obtain a state- 
ment upon oath, unless required for the pur- 
poses of the cause. ° 

Plaintiffs entitled to the general costs of the 
suit, deprived of the costs subsequent to the 
replication, on the ground that they had entered 
into a mass of unnecessary evidence. Harvey 
v. Mount, 8 Beay. 439. ' 

EXECUTOR. 

Legacy.—A party was unable to obtain pay- 
ment of his legacy and his portion of the 
residue without suit. The case being clear, 
and the remaining portion of the residue havi 
been paid by the executor, he was charged wi 
costs. Ourtis v. Robinson, 8 Beay. 242. 


INJUNCTION, 
1A will not Li ng atgoe from re- 
covering such portion of his law costs as may 
have been incurred in ing under a 
breach of a subsequently dissolved injunction 
of this court. Newman v. Ring others, 
33 L. O. 90. ‘as haan 
2. Where an injunction properly 
obtamed, bat the purpose for which it was ob- 
tained has been answered, the court will not 
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only give the plaintiff the costs of the applica- 
tion for the injunction, but the costs of the suit 
oy} nem v. Richmond Railway Company, 
33 L, O, 91. 


LEGATEE. 


Solicitor.—A legatee has a clear right to 
have a satisfactory explanation of the state of 
the testator’s assets, and an inspection of the 
accounts, but he is not entitled to a copy 
thereof at the expense of the estate. | 

An estate was represented to a legatee by the 
personal representatives as barely sufficient to 
My the debts, but the accounts were not shown. 
A bill was filed, and afterwards an offer was 
made to produce the accounts, which was de- 
clined. timately, a small surplus was as- 
certained to exist, and to be due from the re- 
presentatives, but which was totally insufficient 
to pay the legacies, which were of a very con- 
siderable amount. ‘The court disapproved of 
the litigation, and gave the plaintiff no costs ; 
but directed the representatives to retain their 
balance in discharge of their costs. Duty of 
solicitors to check useless litigation. Oftley v. 
Gilby, 8 Beav. 602. 


And see Executor. 
LESSEE. 
The lessee having recovered es upon 
the covenant in the action directed by the 


court, to which the devisees were parties, was 
held entitled, as against the devisees, to the 
amount of such damages,—to his coste of the 
‘ejectment,—of the action pinip. 9 against the 
executors,—of the action on the covenant to 
which the devisees were parties, and of the 
suit ; and also, to interest on the damages and 
costs, to be computed from the time the amount 
was ascertained and ag entered up in 
the action to which the devisees were parties. 
Morse v. Tucker, 5 Hare, 79. 

Case cited in the judgment: Hyde yv. Price, 8 

Sim. 578, 

MORTGAGE. 

Power of sale.—Oppressively exercised.— 
Sale under a power of sale contained in a 
mortgage deed, the power peer | proved to 
have been pi wars exercised by the mort- 
gagee, set aside with costs as against the mort- 
gagee. Matthie v. Edwards, 2 Coll, 465. 


NOTICE OF MOTION. 
See Dismissal of Bill. 
NOTICK OF TAXATION. 


1. When = ; it a. of oe 
necessary where intiff appears for the 
defendant sec. stat., Breit the defendant’s 
attorney afterwards takes out and serves a 
summons for time to plead. Such summons is 
not tantamount to an a nce, within the 
rule of Hi Term, 4 W.4,8.17. Welch v. 
Vickery, 15 M. & W. 59. 

Case cited in the judgment: Pope v. Mann, 2 

M. & W, 881. 


- 9. Setting aside judgment.—Quere, whether 
a judgment in debt by default, signed without 
notice of taxation, is irregular. 


Analytical Digest of Cases: Law of Costs. 


But a judgment so signed was set aside 
without costs, upon an affidavit of merits. 
Ilderton vy. Sili, 2 C. B. 249. 


PAUPER. 


1. The court will not compel a pauper to pay 
costs by reason of his giving a notice of trial 
which he afterwards duly countermanded. A 
notice of trial duly countermanded is the same 
as if none had been given. Doe dem. Pugh v. 
Price, 33 L. O. 355. 

2. The court will not allow, as a matter of 
right, that a plaintiff who sues in formd paupert 
shall amend the declaration, after special de- 
murrer thereto, without payment of costs. 
Foster vy. Bank of England, 6 Q. B. 878. 


PAYMENT INTO COURT. 


Where a defendant pays money into court in 
respect of part of the plaintiff’s claim, and the 
plaintiff accepts such payment in satisfaction, 
and there are other pleas to the residue of the 
claim upon which issues are joined and found 
for the defendant, the plaintiff is, nevertheless, 
entitled to all the costs relating to the payment 
into court. Harrison v. Watt, 33 L. O. 456. 


REPLICATION. 
See Dismissal of Bill. 
SECURITY FOR COSTS. 


1. If a plaintiff goes to reside out of the juris- 
diction, the court will order that he give se- 
curity for costs, or that the bill be dismissed 
within a limited time, but will not make any 
order as to the costs of the suit. Giddings v. 
Giddings, 33 L. O. 501. 

2. Where a plaintiff is bankrupt or insolvent, 
and has assigned the debt for which the action 
is brought, and is suing for the benefit of the 
assignee, the court will uire security for 
costs. Perkins v. Adcock, 14 M. & W. 808. 

3. The fact of the plaintiffe having com- 

unded with their creditors, and one of them 

ing resident abroad, is no ground for callin 
upon them to give security for costs. Thorne 
v. Roelants, 20. B. 290. 


SET-OFF. 


An order that, in setting off costs due from a 
plaintiff to a defendant against costs due from 
that defendant to the plaintiff, custs due to the 

laintiff from that defendant and another should 

included is not a common order, but must 

be specially asked for. v. Levy, 
33 L. O. 284. 


SETTING ASIDE EXECUTION. 


In trespass for taking ‘goood ’s goods in 
execution under a warrant of attorne por 3) 
ment which were afterwards set aside as illegal, 
the plaintiff cannot claim as part of the damage 
his costa incurred in vacating the warrant of 
attorney and judgment. Holloway v. Turner, 
6 Q. B. 928. 

See Notice of Taxation, 2. 

SHOWING CAUSE. 
A party who successfully shows cause in the 


Analytical Digest of Cases.—Superior Courts: Lord Chancellor. 


firat inetance is entitled to costs in cases where} RECENT DECISIONS IN THE SUPE- 


a rule nisi would, if granted, have operated to 
his prejudice. Rennie v, Beresford, 3 D. & L. 
464; Higgins v. Ede, 3 D. & L. 470. 


SOLICITOR AND CLIENT. 
See Evidence ; Legatee. 
SUIT FOR COSTS. 


Where the demand of the plaintiff is submit- 
ted to, and the only question between the par- 
ties is the costs of the suit, the cause ought not 
to be proceeded in, but an application ought to 
be made to the court to prevent the expense of 
further proceeding. Sivell v. Abruham, 8 Beav. 
598. . 


TAXATION OF COSTS. 
See Notice of Taxation. 
TENDER. 


Phrenic — writ issued, the defendant ap- 

ies to a judge to sta epee, on ent 
+ a patra! nat and eb and the leanviff re- 
fases to accept the sum offered, alleging that 
more is due, but at the trial recovers no more, 
he is entitled to full costs, unless the amount 
offered has been paid into court. Clark v. 
Dans, 3 D. & L. 513. 


VENDOR AND PURCHASER. 
orm- 


A defence to a bill for the specific perf 
ance of a contract for the sale of a leasehold 
estate, (upon an allegation that the vendor had 
employed puffers at the sale,) having failed, 
and a reference being made to the Master to in- 

wire as to the title, the defendant (the pur- 
) objected to the title upon the ground 

that fulfilment of a covenant to insure had not 
proved, nor any waiver shown, supposing 


a breach had been committed. A waiver being | 
iacomper and the Master having reported in | 


our of the title shown in February, 1846, the 
cause having been heard in November, 1845, 
Heid, that all costs subsequent to the decree for 
reference ought to be paid by the defendant. 
Woodward vy. Miller, 33 L. O. 452. 


WITNESS. 


If a grunt examines a defendant as a 
witness, he must pay the defendant’s costs of 
the suit. Duke of Ieeds y. Lord Amhurst, 14 


Sim. 357. 
See Evidence. 


[The decisions, as well on the Law of Costs, 
as of Attorneys and Solicitors, are selected both 
from the law and equity reports, because it is 
more useful and convenient to bring all the 
points under one view. On other subjects the 
cases are arranged according to the courts 
wherein they have been decided. ] 


RIOR COURTS. 
BARRISTERS OF THE SEVERAL 


COURTS. 


BEPORTED BY 





“ord Chancellor. 
Landor v. Parr. March 26th, 1847. 


REMOVAL OF NEXT FRIEND.—S8ECURITY FOR 
COsTs. | 
In a suit in which one of the plaintiffs, all of 
whom were out of the jurisdiction, ap d 
by her next friend, an order to substitute a 
new next friend for the then existing one, 
alleged to be a person of i ient sub- 
stance, and a menial servant of the solicitor 
who conducted the suit, and was also a de- 
FSendant, or to give security for costs, was 
varied by allowing such next friend to con- 
tinue security for costs being given by con- 
sent, : 

Quere, whether a defendant can demand se- 

curity for costs in a case where all the 

plaintiffs are beyond the jurisdiction of the 

court, but one of whom, not being an infant, 

appears by a next friend within the juris- 
iction. 

Mr. Stuart and Mr. Welford stated, that in 
this suit the bill had been filed by a married 
woman by her next friend on behalf of herself 
and her children against the trustees of her 
marriage settlement, and the bill alleged certain 
breaches of trust. The plaintiff had been in 
reduced circumstances, and her next friend 
was a cook in the service of Mr. Gedye, the so- 
licitor for the plaintiff, and also a defendant in 
the cause. Mr. Gedye’s interest in the suit 
arose from his having advanced a sum of mon 
on the reversionary interest of the plaintiff an 
her children in the fund in question. All the 

laintiffs were out of the jurisdiction, and the 
aster of the Rolls, on the motion of one of 
the defendants, had ordered all proceedings to 
be stayed until a new next friend should be ap- 
inted, or security given for the costs. @ 
earned counsel urged, that such removal would 
be tantamount to putting an end to the suit; 
that the next friend was a person of rome 
means, being in the receipt of wages and 
ssessing money in the savings bank; that 
the bill had been filed bond fide; and that no- 
thing could be alleged against the conduct of 
Mr. Gedye. They cited Anon. 1 Ves. jun., 409; 
Ogilvie v. Hearne, 11 Ves. 598; Dowden vy. 
Hook, 8 Beav. 399, and the cases there referred 
to 


Mr. Freeling said, that the order of the 
Master of the Rolls had been made upon the 
ound that the solicitor had caused a bill to 
filed for his own benefit, and submitted, that 
under the circumstances, his lordship’s order 
ought to be sustained. 

The Lord Chancellor, having remarked that 
the defendants were protected by the court in 
requiring security for costs to be given whilet 
the plaintiffs were out of ite jurisdiction, and 
that, of course, it could not intend such security 


to be Tt 


nominal, asked if there was any 
case which 


ecided that the necessity of giving 


security for costs by plaintiffs abroad was ob-| all 
viated by 


the fact one of them appeared b 

a next friend: it being stated at the bar that 
no such authority occurred to the counsel, his 
lordship observed, that he could see nothing 
against the present next friend, who seemed to 
have been actuated by real friendship; nor 
could he see anything against the conduct of 
the solicitor, whose interest in the result arose 
from his interest in the cause, and who might 
notwithstanding be well disposed to do justice 
to his clients; but his lordship thought the 
best course would be to discharge so much of 
the order appealed against as directed the sub- 
stitution of a new next friend, and that security 
for costs should be given by consent. 

As the order of the Master of the Rolls was 
varied, Mr. Freeling’s application for costs was 
not granted. 





Rolls Court. 
Pattison v. Hawksworth. 
LEGACY.—PRESUMPTION OF SATISFACTION. 


After the lapse of several years without claim 
or payment on account, the court will pre- 
sume a legacy to be satisfied, although the 
benefit of the Statute of Limitations may 
not have been taken by the answer. 


THE testator, Martin Hawkeworth, by his 
will, dated in Jan » 1815, gave to his wife, 
Graee Hawkswortb, for her life, an annuity of 
25/., and also 703i. to be paid within one month 
after his decease. He also gave to his daughters, 
the plaintiff, and Ellen Pattison, legacies of 
1,550. each, 

The testator died in May, 1815, and hie will 
was proved in June, 1815, shortly after which 
the defendant, as his executor, realised his 
assets, and, as was alleged by the answer, paid 
legacies and debts (including the two legacies 

1,550/.) to the amount of 3,821/., although 
the —— personal estate produced only 
3,342/, 

: The pega sire died on the mtg hel 
une, 1843, having by her will inted t 
laintiff her sole executrix sal vadiiears 

tee, who instituted this suit to recover the 
arrears of the annuity bequeathed to 
her mother by the testator’s will, which she al- 
had never been paid. 
r. Barrett for the plaintiff. s 

Mr. Kinders Mr. Acworth, for the 
defendant, urged, that although the benefit of 
the Statute of Limitations was not claimed, the 
court would allow the objection, and that was 
an answer to the plaintiff’s claim, independently 
of which the court would not take notice of so 
stale a demand. 

Mr. Barrett, in reply, said, that in Harrison 
v. Bowell, 10 Sim. 382, the Vice-Chancellor of 
England held, that a defendant cannot take ad- 
vamtage of the Statute of Limitations without 
elaiming the benefit of it by his answer. He 
also referred to Baruard v. Pumfreti, 5 Myl. & 


Superior Ceurte: Rolis.— Vice Chancellor. 


Cr. 63, to show that the admission of assets to 
one legatee by an executor was an admission to 


The Master of the Rolle said, it was clear 
that no claim was made until many years after 
the death of the testator. His lordship then 
referred to the dates of the testator’s death and 
of the — of his will, and added, a after 
so great a lapse of time the legacy and annuity 
must be presumed to be satiofied ; that alone 
was sufficient ground for dismissing the bill. 
Bill dismissed with costs. 





Pice-Ehancellor of England. 
Gatland v. Tanner. 


DEMURRER.—- CONSTRUCTION OF 35TH 
ORDER OF AUGUST, 1841. 


Where a bill is generally demurrable, a de- 
fendant may, under the 38th Order of 
August, 1841, decline to answer any parts 
of the bill that he may not choose to answer, 
although he may have answered several 
other paris. 


THE suit in this case was instituted to re- 
cover possession of an estate which was claimed 
by the plaintiff as the right heir of the testator 
named in the pleadings, who had created an 
estate tail in the estate, with an ultimate limita- 
tion in favour of his right heirs. The defend- 
ant anewered a considerable portion of the bill, 
and then stated that the plaintiff’s claim was 
barred by a recovery suffered by the tenant in 
tail through whom he, the defendant, claimed, 
but declined stating the iculars of the re- 
covery, or giving an her answer, and 
claimed the benefit of the 38th Order. ‘To this 
answer the plaintiff filed exceptions, all of 
which, after considerable discussion, were 
lowed by the Master, and the matter was now 
argued upon aie 5g to his report. 

ir. Bethell and Mr. Lewin, for the defend- 
ant, urged, that inasmuch as the bill was gene- 
rally demurrable, the defendant was not bound 
to answer any part of it, and cited Ttpping v. 
Clarke, 2 Hare, 392; Mason v. Wakeman, 10 
Jur. 628. 

Mr. Cooper and Mr. Miller, contra, urged,— 
Ist, that the bill was not demurrable, and that 
even if it were, the 38th Order of August 1841, 
did not admit of the construction sought to be 
put upon it by the defendant. Vice- 
Chancellor Bruce and nearly all the Masters 
were opposed to such a construction. 

Vice-Chancellor said, that he had con- 
sulted both Vice-Chancellor Bruce and Vice- 
Chancellor Wigram, before giving his judg- 
ment in Mason v. Wakeman, and althoug 
opinions of those learned judges differed, he 
considered that as Vice-Chancellor Wigram 
was more cognizant of the intention of those 
who framed the orders, his opinion upon a 

uestion of construction, his Honour tho 
should be preferred. He should therefore 
allow the exceptions to the report. 





Superior Courts: Vice-Chancellor Wigram.—Queen’s Bench. 


Vice-@pancellor SHigram. 
Hughes v. Wilkcms. Feb. 24th, 1847. 


MASTER'S ORDER.—IRREGULARITY.— 
CosTs.—116TH ORDER OF MAY, 1845. 


The court to strike out a cause from 
the registrar’s beok, on the ground that it 
had been i set down bli- 
cation, inasmuch os an order of the Master 
which was irregular and had been treated 
as 2 nullity, ought not to have been so 
treated so long as st remained undischarged. 

The defendant who had obtained the irregular 
order was allowed his costs, having been 
improperly made a party to the motion. 

Mr. Wood, (with whom was Mr. Shapter,) 

moved that this cause, which had been set down 
at the instance of one of the defendants (De 
Winton) might be ordered to be struck out of 
the registrar’s book, having been improperly 
set down before publication had passed; that 
the subpcena to hear judgment issued in the 
cause and bearing date the 9th day of February 
mstant, together with the service thereof re- 
> pagel might be set aside; and that either 

e defendants at whose instance the cause 

had been set down, or the defendant Lawrence, 
might pay the costs of this application, and all 
Costs, consequent thereupon. The facts ap- 
ape to be these:—On the 7th of January 

publication in the cause had passed. On 
the same day, ore of the defendants (Lawrence) 
obtained a warrant, returnable on the 11th, to 
attend application to enlarge. This warrant 
was served upon the plaintiff, but was not 
served upon the other defendants. On the 11th 
the Master enlarged publication until the 20th 


of Feb ; the plaintiff and Lawrence at- 
tended the Master on thie occasion, but not the 
defendant De Winton, who threatened to dis- 


miss for want of prosecution. The plaintff 
Wrote, on the 18th of January, informing the 
defendants of the order of the 11th, enlarging 
ublication. Notwithstanding this notice, the 
defendants, the De Wintons, (pursuant to the 
116th of the General Orders of May, 1845,) 
set down the cause for hearing on the 9th of 
February,and issued subpcenato hear judgment. 
In support of the motion, it was admitted that 
it might be urged that the Master had no juris- 
diction to give leave to examine witnesses after 
publication had passed, and that even suppos- 
ing the Master had jurisdiction, one defendant 
could not regularly obtain the order without 
notice to his co-defendants, by service of the 
warrants upon them. But, it was submitted 
that the plaintiff was not blameable, it being 
his duty to treat the Master’s order as regular 
until it was set aside, and that all the defend- 
ants were also bound to do so. As to the costs 
of the motion, it was not material whether they 
were = by the defendants, the De Wintons, 
who diaregarded the Master’s order, or 
the defendant, Lawrence, who had erroneously 
obtained it. The motion was in the alternative, 
but, it was submitted that the De Wintons, 
whose conduct, in particular, the motion 
been rendered necessary,) were primarily 
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liable to the costs. Carr v. Appleyard, 2 
Myl. & Or 476 3 Brydges v. Branfll, 9 Sum. 
643; Chuck v. Cremer, 2 Phillips, 113.° 

Mr. Chandless, for the t Lawrence, 
asked for his costs. 

Mr. Freeling, on behalf of the De Wintons. 
The Master clearly had no jurisdiction ; and the 
defendants, the Wintons, were entitled to 
treat his order az a nullity. It was true, that, 
on the 18th of January, the De Wintons had 
been informed by letter of the order in questioa, 
but they had not been served with it, and they 
could not be deemed to have legal knowledge 
of it. The cause had been set down only as 
between the plaintiff and the defendants, the 
De Wintons, but not as to the defendant, 
Lawrence, as to whom, as he had been brought 
before the court unnecessarily, upon this mo+ 
tion, the plaintiff must pay his costs. 

Sir James Wiyram, V.C. I cannot enter 
into the question, whether the irregularity of 
the Master’s Order of the 11th of January was 
more or less obvious. The regularity or irregu- 
larity of the order is immaterial. Here is the 
order, of which, on the 18th of January, the de- 
fendants, the De Wintons, bad notice, and 
until the order was set aside, they were bound 
to respect it. Lawrence must be paid his costs 
of this motion. It is true he obtained the 
order, but that order is good until set aside, 
and the plaintiff is proceeding it as a valid 
order. As he is unnecessarily brought before 
the court, the plaintiff must pay him his cosis.° 





Qureen’s Bench. 


(Before the Four Judges.) 
Bulmer v. Bousfield. Hilary Term, 1847. 


PLEADING,.—BS8EPARATE COUNTS UNDER NEW 
RULES. 


A surveyor contracts for the performance of 
certain 3 for a railway, payment to 
be made by instalments, the two frst at cer- 
tain fized periods, the third when the plans 
and sections are deposited, and the last 
when itis certified that the standing orders 
of the House of Commons have been complied 
with. In an action on the contract by the 
surveyor, a count on the sal contract, 
and the common count for work and labour, 
are allowable under the Reg. Gen. H. T. 
4 W. 4, rule 5. 


THIs was an action of assumpsit by a rail- 
way surveyor. The declaration consisted of 
two counts, one upon a special contract, and 
the other for work and labour, and materials 
provided. The plaintiff was employed to sur- 
vey a district preparatory to an application to 
parliament, and an ent was entered into 


that the plaintiff was to be paid by instalments, 
the two Fret at certain periods specified in the 


® 14 L, O. 354. ’ 33 L. O. 112. 
€ On the 26th of March, 1847, the De 
Wintons appealed from eo much of the order 
as related tothem. The Lord Chancellor dis- 
missed the motien with cosets. 
Ez relatione. 
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ment, the third when the plans and sec- 
tions were deposited, and the last when it was 


certified that the standing orders of the House 
of Commons had been complied with. On this 
state of fact, on application to Mr. Justice Erle 
at chambers, he made an order that one of the 
counts in this declaration should be struck out 
in apparent violation of the new rules 
of pleading, one of which being, that several 
counts shall not be allowed, unless a distinct 
subject-matter of complaint is intended to be 
established in respect of each. A rule nist was 


as bei 


obtained to set aside the judge’s order. 


Mr. Brown showed cause, and contended, 
that all the instalments mentioned in the decla- 
ration might be recovered under the count for 
work and labour, or on the quantum meruit, if 
he worl performed. This case is 
similar in principle to the one mentioned in the 
n a demise and for 


the work had been 


new rules, that counts u 
use and occupation of the same land for the 
same time are not to be allowed. 

Mr. Peacock contra, The nature of the 
plaintiff’s claim requires that both these counts 
should be retained. If the plaintiff relies on 
the oes count alone, he is liable to be de- 
feated altogether if he fails to prove the contract 
as alleged. On the other hand, the common 
count alone is insufficient, because the two 
first instalments are payable at certain fixed 


periods which may happen before any of the 
work is commenced, therefore the implied as- 
sumpsit would only apply to the two last in- 
stalments. There is no implied contract to pay 


the two first instalments. He cited Cahoon v. 
Burford,* and Gilbert y. Hales,» 
Lord Denman, C. J. 


entitled to retain both these counts in the de- 
claration. 


Mr. Justice Patteson. 
opinion. This case appears to me most like 
the instance given in the new rules, that a 
count for freight upon a charter party, and for 
“a pro ratd ilineris upon a contract implied 
by law, may be allowed. 

Mr. Justice Coleridge. I think there might 
be some difficulty in recovering the two first 
instalments under the last count, unless all the 
work was completed. 

Mr. Justice Wightman concurred. 

Rule absolute. 


Comman Pleas. 


Newton and wife v. Boodle and others. Hilary 
Term, 1847. 


TERM’S NOTICE.—BILL OF EXCEPTIONS.— 


DEATH OF JUDGE.— MOTION FOR NEW 
TRIAL. 


The rule requiring a term’s notice after the 
lapse of a@ year without any proceedings 
having been taken, has no reference to steps 
taken after verdict. 

Where a bill of exceptions remained in the 
possession of the judge for his signature 
Sor some time, and he died without signing 


* 13 Mee. & Wels, 136. 








> 2D. & L. 227. 


I think the plaintiff is 


I am of the same|d 
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it, the court entertained an application for 
a new trial on the ground of misdirection, 
after the lapse of several terms. 


Trespass for falae imprisonment. The de- 
fendants pleaded first, not guilty, and secondly, 
a justification under a ca, sa.; and at the trial 
before Tindal, C. J., at the London sitti 
after Hilary Term, 1845, a verdict was found, 
under his lordship’s direction, for all the de- 
fendants upon the second plea, and against 
them, with the exception of one, on the first 
a A bill of exceptions was tendered on 

half of the plaintiff, and was sent to the 
Chief Justice to be signed, but in consequence 
of the note of the exceptions taken at the trial 
by the Chief Justice having been mislaid, which 
his lordship desired to see, the bill remained in 
his possession unsigned at the time of his 
death, in July, 1846. In the following No- 
vember the defendants signed judgment, to set 
aside which on the ground of irregularity, and 
for a new trial on the und of misdirection, 
a rule nisi had been obtained during last 
term. 

Talfourd, Sergeant, (Channell, Sergeant, and 
Cowling with him,) now showed cause. It is 
said that a term’s notice ought to have been 

iven before the signing of judgment by the 

efendants. But it is submitted that the rule 
requiring such notice relates only to proceed- 
ings before verdict; 2 Tidd’s Pr. 903. As to 
the bill of exceptions, the proper course was to 
have argued all the facts before a judge at 
chambers on summons, but that course was 
not taken, and judgment therefore was signed. 
Hinton v. Acraman, 16 Law J., N.S., C. P. 3; 
May v. Wooding, 3 M. & 8. 500; Lord v. 

Wardle, 15 Law J., N.S., C. P., 259. They 
were stopped by the court on the point of mis- 
irection. 

Newton in person contra. The delay in the 
bill of er was merely such, and not a 
refusal. Cottam vy. Partridge, 3 Scott, N.S. 
174. There has been no proceeding here for a 
year, and therefore a term’s notice was clearly 
necessary. ‘The mere leaving the bill of excep- 
tions with the Chief Justice could not be con- 
sidered any proceeding in the cause in the 
proper sense of a proceeding. 

Wilde, C.J. the parties who tendered the 
bill of exceptions should have used more dili- 
gence in prosecuting it. It was tendered in 
1845, and the Chief Justice was living in 1846. 
The court is unable to reinstate the parties in 
the same position as if the hill of exceptions 
had been duly sealed, and in order to remedy 
as far as possible the inconvenient consequences 
of the want of the bill of exceptions, the court 
has treated the motion as one for a new trial. 
On, however, examining carefully the learned 
Chief Justice’s notes of the evidence, we think 
his direction to the jury was right, and there- 
fore that there is no ground for a new trial. 
The other point seems to be decided by the 
case of May v. Wooding, cited in the argument. 

The rest of the court concurred. 

Rule discharged with costs. 
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Court of Review. 
Exparte Cocks, re Barwise. Monday, Feb. 22, 
1847. 
PRACTICE.—PROOF FOR COSTS. 

' A judgment creditor has a right to prove for 
the costs of an action in which he obtained 
judgment before the bankruptcy, where the 
debt itself has been paid after the bunk- 
ruptcy by another party liable to st. 
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Amphlett, for the petitioner, contended, that 
independently of the stat. 6 Geo. 4, c. 16, the 
debt was proveable, and cited arte Poucher, 
1 Glyn. & Jam. 385; te Halm, Mont. & 
ge 70; and Scott vy. Ambrose, 3 M. & Sel. 
320. 

Swanston, for the assignees, opposed the ap- 
plication on the ground that the petition was 
an attempt to prove for costs independently of 
the debt, and said that the determination come 


AN action of assumpsit had been brought | to by the commissioner was quite right. 
against the bankrupt as the drawer of a bill of e Chief Judge. This case appears to me 
exchange, and judgment on a nil dicit, and the|to be governed by Ezparte Poucher, except 
wha Been to compute had been obtained | that the defendant having been paid from an- 
therein before the bankruptcy occurred. After| other quarter, there has been no proof under 
the bankruptcy final judgment was obtained, |the bankruptcy. I am of opinion that makes 
and the acceptor paid the amount of the bill.|no substantial difference. This decision, it 
The petitioner claimed to prove against the | must be borne in mind, proceeds on materials 
bankrupt’s estate for 10/., the amount of costs | not before Mr. Fane, whose attention was drawn 
in the action, but Mr. Fane, the commissioner, | to the statute only, on which ground I should 








rejected the proof. have agreed with him. 
NISI PRIUS CAUSE LISTS. 
Queen’s Bench. 
London. 
D. Richardson Mackay (Inj.) Brooke Tres. Baxendale and Co. 
Capes and S. Blackmore (Inj.) Burton and others, execu- 
tors, &c. Dt. Alban and B, 

Keene Dean (stayed) S.J. Grace Dt. Smith 
Vincent and 8, Franklin & another (stay- 

ed) 8. J, Davis and others Covt, Wm, Bevan 
Lewis and 8. Brand (stayed ) Harper Dt, Wilde and Co. 
W.H. Green Bond (Inj.) S.J. Stanley Prom. Few and Co. 
Phillips Hartley & another (stayed) Manton Van Sandau & Co. 
Pearce and Co. Robertson (stayed) S.J. Dargan Covt. Norris and Son 
C. B. Wilson Gibbs (stayed) Aberdeen Covt. Gilbert, Hook, & Co. 

igh Edwards and another, as- 

signees S.J, The East India Company Dt. Lawfords 
Oliverson Lavie and Co. Soares S.J. Glyn, Bart., and others Pro. E. and J. Lawford 
Wight The Queen S.J. Clarkson Indt, Savage 
Lacy and B. Bailey aud another S.J. Curling Prom. Same. 


Hughes K. and M. 


Amory and Co, 


Fisher (stayed) S.J. The Corporation of the 
Royal Exchange Assu- 
rance Compauy 


Travers and another Straker and others 


Covt.T.C. & H. Freshfield 
Pro. Dean and Co. 


W. H. Green Bond (Inj.) S.J. Barron Suffield Prom. E, White 
Jordeson Cundell (stayed) Harrison and others Pro. Chester and Co. 
Hughes K. and M. Berkley De Vear, sued, &c. Pro. Condell 

Cox and 8. Tebbutt and another S. J. Straker Proms, Dean and Co, 
George Bower Archibald and others S.J. Tatham Proms, Tatham and Son, 
Seme Same S.J. Boddington Prom, Same 

Same Same S.J. Tatham Proms. Same 

C. Young Newton andanother S.J. Hyde, jun. - Proms. Soles and T. 
Same Same S.J. Liddiard Proms, I, Abbott 

Sole and T. Belcher and others, assig- 

nees, &c. S.J. Renshaw Dt. Tilleard and Co. 

James Coppock Collett S.J. Curling Pro. In person 

Hook Conyngham, Esq., and 

others S.J, Macgregor Prom. Fearon and C. 

Chabb Bevan 8.J. Hagger Dt. Pontifex and M. 
Lacy and B. Bailey and another 8. J. Critchley Proms. Milne and Co. 
Seme Same S.J. Sharp Proms, Same 
Rbodes and L. Boutcher and others S.J. Castelli (stayed) Pro, Oliverson, Lavie,&Co. 
C. and H. Hyde Doe dem Shaw Shaw Eject. Wm. Smith 
William Batty English S.J. Hales Troy. Wright and K, 
N. Bennett Ruseell Smith Dt. J. W. Brooks 
W. W.Oldershbew Wright Marks Proms. H. Crocker 
A. Digby Cole S.J. Forbes and others Proms. Tatham and Co. 
Stevens and Co. Borrer S.J. Brighton, Lewes, & Hast- 


ings Railway Company 


Sutton and Co. 
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Walcot and C, Herapath Bonstead Proms. Meggison and Co. 
R. Hodgson Crampton Green Proms. Wm. Savage 
Sparbam Foggo Clarkson Sadgrove 
T. Taylor Newcombe Allen Morris and Co, 
$.T. Cook Doe dem, Cornthwaite and . 
mey others - Smith and arother Tres. and Ejt. E. Lewis. 
F.S. Manning Cumming Ss, J, Cox . : Fla te and Co. 
Lawford The Queen S.J. Charretie and another, in- Indt. K dell and Co. for 
dicted with others Charretie, Fry & Co. 
for Young, Bart. 
Blower and Co. Powell and others S&S, J. Allen Proms, Cotterill 
Wyche Lowe 8. J. et — a F. 
Jones, Blaxland,& Co. Capper and another illips roms. Denke 
W.T. Whyte 4, Fas coner Cole J Asst. Goddard and E, 
Bassett Coulson Lewis Dt. Adams 
Sandys and P. Grove Rule Proms. Bush and M. 
we Gibbs S.J. Wildman ; Co 8 3. Sydecy Parker 
S. Heath, jan, Field Sharpe, sued, &c. a. 8. J. Sy ° 
Lawford” The Queen 8. J Charretie and another, in- Indt. Fry and Co. for Chax- 
dicted with others retie, Kendell and Co. 
for deft., Sir W. Young 
Amory and Co. Waley S.J. Idle Pro. Richardson and Co. 
Same Lake S. J. Bell Pro. Abbot 
Same Shewell and another S.J. Brown Pro. Venning and Co. 
W. O. Holcombe Garrod, extrix. Garrod Dt. Kirk 
Amory and Co, Taylor, P. O. S.J. Black Prom. Ashurst and Son 
Ii. T. Archer Millwood Lines F, and Issue, Pope 
C. Hodgson Baker Bessett Dt. Thomas Martin 
Sutcliffe Trimen §.J. De Burgh Pro. Brundrett and Co. 
Robert Still Hooppell Slee and another Slee and R. 
Mawe Dean Simms Pro. Thompson 
William Black King Hodge Ca. Donne 
W. W. Oldershaw Bennett Thompson Prom. Hook 
Cox and §, Alcock S.J. Corporation of the Royal Dt. I. C. and H. Fresh- 
| Exchange Assurance field 
Foord Garrard Cottrell Proms. Crafter 
W. Dimes Dimes Schultes, extrix. Dt. 8, Fisher 
Clapham Payne Dillon Covt. Birch 
Wallingtoa Wallington Lambert, Bart., sued, &c. Dt. Nicholson 
Tate Brown Morrison Prom, Hindman and H, 
W. Smith Day (by next friend) Edwards Oa. W. C. Humphries 
Goodman and W, Parker Hills Proms, Reed 
Beddome and W. Steele Hoe Proms. J. Taylor 
Amory and Co. Taylor, P, O. Lowe Prom, Oldershaw 
H. Chester andSon. Silly Whichelo Dt. King 
W. Smith Harborne Ludlow Ca, Bicknell and B. 
Campbell and W. Doe dem. Hammond Russell Ejt. S. Pile 
Common Pleas. 
Lowless and Son Mantzgue 8. J. St. Katherine Dock Co, Trov. Oliverson, Lavie & 
Baxendale aud Co. Carne S.J. Bryant Ca. Ensor [Co. 
H. Ashley Hopwood S.J. Thorn Ca. Thompson 
B. Field Griffin S.J. Black Prom, Oldershaw 
Lofty, Potter, and Son , Coxhead S.J. Cass Ca, Ellis 
C. Pearson The May. of London 8.J. Kenchen Trov. Newbon and E, 
Same Same Gt. Western Railway Co. Dt. Maples and Co. 


Oliverson, Lavie& Co, Jerry and others S.J. Hay and others 


Prom. Lane and P. 


Finch Clarke S.J. Barker and others Prom. Stevens and Co. 
C. Fiddey Beard 8. J. Egerton and others Ca, Smith and T, 
Finney Brettell Weiae Prom. Gough 

T. Tyrrel Young S. J. Gouge Ca. Hindman and H. 
Marten Lomer S. J. Kingsford, sen.,and others Trov, Wright and Co, 


Minet and Smith 
‘Pontifex and M. 


Oliverson, Lavie &Co. Bayley 


Amory and Co. 
Ss 


ame 
Reed and Langford 


A. Haynes 

J. Hodgson 

M, Lewis 
Lawrance and P, 
Kin don and 8, 
J. Hudson 


Mauger and another S.J. Brightman and others 


Prom. Lane and P, [Co. 
Gaskell 8. J. Gambier 


Prom. Oliverson, Lavie & 


S.J. Hill Prom. R. Ellis 
Bone S.J. Morrison Prom, Bevan 
Young S. J. Same Prom. Same 
Block and another S.J. Robertson Venning and Co. 
Mahony (otherwise ~— Justice Iss. Justice 
Stocker S.J. Gull Dt. Marten and Co. 
‘J. W. Cole S.J. Weiss Prom. Elmslie and Co, 
Oxley S. J. Hilder Prom. Dawes and Sons 
James 8.J. Clive Prom. G. N. Giles 
|Powell S.J. Bradbury end another Wright and Co, 
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J.J. Blake 8. J. Mangles 
R. Forn Stenway S.J. Wells 
J. H. Linklater Smith and others assignees Leach and others 
G. Hensman Douglas Clifton 
Ferrell Clark S.J. Rastrick 
J. J. Blake Stiles Wylie 
Vallance and B. Vallance and another Duke of Brunswick 
O. Gray Deacon S.J. Hopkins 
Borradaile Mortimer S.J. Gell 
Hook Tillam Copp 
Townshend Deprose Cowell 
J. Paterson Thompson & another 8. J. Fisher 
Lawrance and P. Backhouse Woody 
Bigg and Co. Collard and another, ex- 
ecutors Croft 
W. B, Jones Verey and another Wright 
Same Bentley and another White 
Wire and Child Tibaldi S. J, Wanless 
Beran and G. Backhouse and others Maitland 
Hill and Matthews Cowell Diprose 
A.J. Lane Robins rry 
Townshend Miles Haywood 
G. Annesley Gannon Mollady 
Lofty, Potter, and Son Smart 8. J, Allison 
Miller Frances and others 8. J. Wright 
Basnett Aaron Smith H. B. Roberts and others 
C. Robson Lawes S. J. Webb 
J. J. Spiller Dickinson Hodgson 
Richardson Bushell Weiss 
Alexander Nimes Dunn 
Lofty, Potter, and Son Bathyany Welfit 
Bush and Mullins Cartwright Littlejohns, sued, &c. 
J.T. and H, Baddeleys Gobe Curling 
8. Yates. Cuse Pym 
Wilde and Co. Bell, P.O. 8 J. T. W. Marriott 
Sarr aod Gribble Surr Savery and another 
Same Same Same 
Cattarns and F. Brown 8. J. Chapman 
H, J. Barber Flight Powell 
Thomas Clark Buckland Furber 
Reed and L. Black andothers,assignees Blyth 
Empson Upston Balcombe 
Vandercomand Co. Cleave O'Connor 
W. Smith Relph S.J. Hamber 
Hoppe and Boyle Richards Davies and another 
. H. Green Potter Norris 
J.T.and H. Baddeley Oliver Renton 
G. Bower Granger Cooper 
Crrhequer. 
Rickards and W. Elliott 8. J. Moore 
Dampier Hughes S.J, Ward, Esq. 
Baxendale and Co. Dawson S.J. Prichard 


Oliverson ,Lavie & Co. Oliverson andanother S.J. Sunly 


Desborough and Y. Foakes S. J. Pilkington 
Fisher and De J. M‘Gregor S.J. Knight 
Tilson and Co, Burnside Dayrell 
Maples and Co, Bell 8. J. Jenkyns 
Crosby and Co, Coben 8.J. Williams, Bart. 
C. F. Chubb Baile 8. J. Shuttleworth 
Lawrance and P, Wyl S.J. Black 
R, Ellis Bailey and others 8.J. Mangles and others 
R. Hodgson Benson and another 8.J, Anderson and others 
Burgoyne and Oo, Collett S.J. Richardson 
Van Sandau and Co. Brooke Pidgeon 
les and Co, Dickson and others §.J. Mangles and otbers 
Tatham and Co. Mater Murray 
Walker Clements 8. J. Flight 
Rowland and Co. Chilton, jun. London and Croydon Rail- 
way Co. and another 
Ia person Gresham Polhill and others 


Prom. Young, V. and Co, 
Prom, In Person 
Trov. Corner 
Dt, Nicholson and P, | 
Prom. Sutton and Co. 
Prom. Roberts 
Dt. Warneford 
Dt, Van Sendau and Co.’ 
In person 
Dt. Dyne and Co, 
Tres. Hill and Co. 
Gedye 
Prom. Coppock 
Prom. Richards 
In person 
Wilkins and M, 
Ca. James Taylor 
Prom, Loaden 
Tres, Townshend 
Dt. H. W. Cross 
Cross 
Pettendreigh and Co. 
Prom. Tilson and Co, 
Dt. Hall 
S50 B. Roberts 
Solomons 
Prom, Hall 


Prom, Hensman 
Dt. Elmalie and Co, 


Prom. Hensman 
Ca. Coverdale and L, 
Lindsay and M. 


Dt. In person 

Prom. Ellis 

Prom. Abrabams and M, 
Prom, W. Harris 

Prom, Same 

Prom. W. W, & R. Wren 
Ca. F. J. Manning 

Prom. C. V. Lewis 


Jay and Pilgrim 
Prom. Goddard and E, 
Prom. Yates and Turner. 
Tres. G, Rutherford 
Prom. C. A. Chaplin 
Prom, J. L. Beetholme 


Prom. Whittaker 
Prom. Ven Sandau & Co. 


Pro. Langley and G. 
Pru. Elmslie and P. 

Pro. Ashurst 

Pro. Walton 

Pro. H. W, Bull 

Tres. Kensit 

Pro. H. Jackson 

Pro, Bartholomew 

Pro, N. Giles 

Dt. Bell and Co. 

Pro. Hindman and N. 
Pro. Young and Co. [Co, 
Pro. Oliverson, Lavie and 
Issue, Cotterill 

Sci. fe. Stone and T. 
Pro, Young. V. and Co, 
Pro. Thomas 

Dt. & Dtnue. Cox & Co, 


Tres. Burchell and Co. 
Dt. Hodgson and Bishop 
im person 
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Gadsden and F, Hampsbire 8. J. The Eastern Counties Rail- 
way Company Ca. Duncan 
Brady and Son Wilson S.J. Randich Dt. L. Breton 
Walton Fraser Lamont Pro. Venning and N. 
Lindo Gillan Murrey Pro. Woodruff 
Wansey Holmes Carden Pro. Clarke and Co. 
Tatham and Co, Fenn 8. J. Gould and another Pro, Bischoff and C, 
Wilkinson and R. Scott Hart Pro. Galsworthy and Co. 
Crowder and M. Gibb 8. J. Marshall Pro, Wilde and Co, 
Devonshire and W. Whitehead, jun. S. J. Stephenson Pro. Perkes 
Milne and Co. Nix | Roche Pro. Lyle 
F. J. Hand Benson Faweett Dt. Rivolta 
Beevor and B, Raby and another 8. J. Allan Pro. Cotterill 
Gedye Pain Benns Dt, Buchanan 
E. Moss Coleman Green Dt, Innes 
Wilkinson and KR, Cooper (P. O.). Wicks Pro. Morris and Co, 
Bloxham and E. Williams Gadber Pro. Chester and Co. 
Same Falk and another Same Dt. Same 
Tilson and Co, Allison 8.3. Berkbeck and another Pro. Meggison and Co. 
Broom Skaif Pro. Crossfield 
W. Myatt Perc Hopkins Pro, Van Sandau and Co. 
Finch and Co. Brigbton Moore and another, Dt. Hughes 
Chisholme Ruddock Inglis Dt. Willoughby and J. 
Goddard and E. M‘Kenzie Griffiths Pro. Wood 
Bridger and B. Moakes Fox and others Pro, Murray 
E. A. Chaplin Smith Oakley Dt. Gre and Co, 
J. G. Fisher Neate Procter Pro. T. B. Taylor 
H. Lloyd Laws & another, assignees Bott Pro, Tripp 
Walton Fraser , Rochner Pro. Venning and N. 
Burnell Tilly Bliss Dt. W.H. Turner 
J. B. Wathen Brook | Amiss Ca. Patten 
A*Beckett and Co, Alsager and others Harrison Dt. Austen end H, 
Horn Miller Elcock Dt. Capes and 3. 
Chilton and Co, Norris Anderson Dt. Webb and Co, 
Same Pike Greaves Dt. Chester and Co. 
Same Huggins Critchlow Dt. Sume 
Jones and Co. Brown and others Holmes Dt. H. R, Hill [Co. 
J. Bell Anton S.J. Geralopulo Pro, Oliverson, Lavie and 
C. Parsons Black Baxendale and others Ca. Tatham and Co. 
Gedye Lott Elgie ’ Ca. Thomas and Son 
H.J. Turner Warren Legrew Pro. Dyne and Son 
Kennedy Abbey Cobbold Dt. Wilkinson anil C. 
Cook and S. Billes Beetham Dt. Beetham and F. 
COMMON LAW SITTINGS. Threatening Letters. For 2nd _ reading. 
Lord Denman. 
Exchequer of Pleas. House of Commons, 
— oe NEW BILLS IN PROGRESS. 
Monday . May 10 Common Juries. Fg | Small Debts Court. In Committee. 
Tuesaday . . . iil r. Masterman. 
Wednesday . . 12} Customs & Com. Juries. Law of Railways, For 2nd reading. Mr. 
Thursday . . . 138 Strutt. ; 
Friday . . . 14 Excise & Com. Juries. Agricultural Tenant-right. In Committee. 
1N LONDON. Mr. Strutt. 
Tuesday . May 11 To Adjourn only. Pious and Charitable Property. For 2nd 
Wednesday . .15 Adjt. Day, Com. Juries. reading. Lord J. Manners, 


The Court will Sit at 10 o'clock. 


PROCEEDINGS IN PARLIAMENT RE- 


LATING TO THE LAW, 


fhouse of Zords. 
NEW BILLS IN PROGRESS. 
Consolidation and Amendment of the Law| reading. 


of Bankruptcy. For 2nd reading. The Lord 


Chancellor. 


Repeal of Insolvency Jurisdiction of Courts 


For the Speedy Trial and Punishment of 


Juvenile Offenders. 


Pakington. 


Lunatic Asylums 
Inclosure Act Amen 
Health of Towns. 


Morpeth. 


Towns Improvement Clauses. 


In Committee. Sir John 
ra ee Att.-General. 


ent. Sir F. Thesiger. 


For 2nd reading. Lord 


For 2nd 


Taxation of Costs on Private Bills. For2nd 
reading. Mr. Hume. 


istration of Voters. For 2nd reading. 


of Bankruptcy, Abolishing Court of Review,| Mr. Walpole. 
and Reducing Number of Commissioners.| Highways. 
o. 2.) n Select Committee. Lord 


rougham.' 


In SelectCom. Sir Geo. Grey. 


Administration of the Poor Laws. For 2nd 
reading. Sir Geo. Grey. 


Che Legal 


Observer, 


DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, 


MAY 15, 1847. 





“ Quod magis ad Nos 


Pertinet, et nescire malum est, agitamus.” 


Hlonar, 
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THE METROPOLITAN AND PRO- 
VINCIAL LAW ASSOCIATION. 





ADDRESS TO THE PROFESSION. 


We announced the formation of this 
. New socicty afew wecks ago," and are now 
énabled to submit to our readers the 
Addressof the Committee of Management to 
the Attorneys and Solicitors of England and 
«Wales. It was erroneously supposed that 
the metropolitan solicitors, in their exer- 
tions for the improvement of the profession, 
looked only to themselves, and disregarded 
their provincial brethren. It was imagined 
that not only was there an actual estrange- 
ment of professional fecling, between the 
town and country practitioners, but that any 
approach to united exertions for the com- 
mon good, was wholly incompatible with 
the nature of their respective positions and 
interests. 

True indeed, it is, that occasional dif- 


ferences of opinion on the wide range of 


professional measures will arise out of the 


different views taken by some, at least, of 


the respective classes of practitioners ; but 
we doubt not they are fully convinced that, 
unless they act cordially together, the ob- 
jects of the association cannot be com- 
pletely effected. The great test on‘all dif- 
ferences will be the public good, not tem- 
porary nor partial, but permanent and 
general, This end and aim must compre- 
hend a due regard to the station, character, 
and interests of attorneys and solicitors, 
without whom, we verily believe, the affairs 
of the community cannot be prosperously 
conducted. Their practical experience, 





LA ey 
—_————- — 


* See 33 L. O. 508. 
Vou. xxx1v. No. 1,001. 


habits of business, legal knowledge, discre- 
tion, activity, intelligence, and integrity. 
are indispensable in transacting the con- 
cerns of our vast and complicated system. 

The address, in its opening, candidly 
admits the uscfulness of some of the modern - 
changes in the law, but animadverts on the. 
mischievousness of most of the practical. 
alterations which have taken place. It re- 
monstrates against rejecting the aid, which. 
might have been derived from the experi- 
ence of attorneys and solicitors, in consider- ‘ 
ing the proposed changes, and calls for due: 
attention to the just interests of profes- 
sional men, and the improvement of their 
position in the scale of society. 

It adverts briefly to the history of at- 
torneys, and sets forth concisely the nature 
of their office and duties ;—the reasons 

which have induced the establishment of 
the association;—the causes that embarrass 
\the administration of justice ;—and the 
measures proposed for remedying the ex- 
isting evils. Many of those evils are fa- 
miliarly known to our readers, though they 
require to be again set forth, in order to 
‘remind or inform the profession which in 
' general, is too apt, in the discharge of pro-: 
fessional duty, to neglect personal interests. 
| Amongst other topics, are noticed the. 
| taxeson adniinistering justice ;—ill-digested 
| andill-constructed statutes ;—the unjustand 
unequal imposts on the attorneys ;—the de- 
ficient construction and inconvenient situa- 
tion of the courts at Westminster, and the 
want of accommodation both there and in 
the Courts at Nisi Prius, and the sessions 
and assizes;—tlic exclusion of attorneys 
from offices of honourable distinction, and 
the encroachment on their ancient rights 
and privileges ;—the improvements in legal 
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education ;—the promotion of fair and |just consideration of the interests of suitors 
honourable practice; &c. and the community in general. It is mani- 
These and other topics have been| fest, indeed, that the true and enduring ad- 
=, and again discussed in these pages.| vantage of the profession is identical with 
ere, however, they can only be pointed | that of the public. 
out, and held up to notice. It belongs} “During thie short time which has been 
to the members of the profession to! occupied in constituting the society we 
take effective steps for redressing their) think the committee of management, or 
wrongs, and therefore we rejoice that a governing body, has been well chosen. At 







large and effective body has been formed 
to whom the matter may be safely confided. 
But let it be recollected that success can 
only be secured by the sunport of thegeneral 
we However intelligent and however 
active may be the committee, unless they 
are supported by their brethren at large, 
they cannot fully achieve their objects. 


We would therefore follow up the re- 
commendations of this address by urging 
every attorney and solicitor to enrol him-| 
selfin the association without delay, and 
to promote the formation of local societies! 4nq Purvis) ; 


| present it consists of 24 town and 26 
country solicitors. ‘The London members 
(are as follew :— 


| Richard Baynes Armstrong; Edward S. 

Bailey (of the firm of Bailey, Shaw, Smith and 
Bailey); Keith Barnes (of the firm of Lyon, 
Barnes and Ellis); James Beaumont (of the firm 
of Beaumont and Thompson) ; George Bower; 
Edward Chester (of the firm of Chester, Toul- 
min and Chester); Henry C. Chilton (of the 
firm of Chilton, Burton and Johnson); Henry 
M. Clark (of the firm of Clark and Davidson) ; 
John Coverdale (of the firm of Coverdale, Lee 
Charles Druce (of the firm of 


in all the large districts in which none at’ Cherles, John and Claridge Druce); George 


present exist. 

It is intended, it appears, to prepare the 
way for submitting the state of the profes- 
sion to parliament, and in the mean time 
to circulate information on the extent to 
which the public interest is affected by the 


grievances complained of. Our pages will 


furnish a fuithful record of those grievances 
during the last sixteen years, and we shall 
take an early opportunity of arranging 


under appropriate heads the large mass of 


information which it has been our duty 
from year to year to collect. In this re- 
spect we have advantages in aid of the 
objects of the association which are singu- 
larly fortunate, for this work was esta- 
blished precisely at the time when the wild 
and reckless, the crude and ill-considered, 
projects of law reform tcok their rise. Step 
by step we combnted them, sometimes 
checking or turning their course, introduc- 
ing palliatives to the coming evils, retard- 
ing their progress, and sometimes defeat- 
ing them. 

We are glad to observe that the com- 
mittee of the new association have had in- 
tervicws with the council of the Incorpo- 
rated Law Society, and with the Com- 
mittees of many Provincial law societies. 
The objects to be attained being just in 
themselves, tending to the public good in 
the due administration of justice, and cal- 
~lated to promote the usefulness and re- 
gpec=! “* * **he profession, the New So- 
e the cordial co-operation of 
ss4~ ancieties. We observe that 
\-Ale address there prevails a 
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| Faulkner (of the firm of Gregory, Faulkner, 
| Gregory and Skirrow) ; Edwin W. Field (of the 
‘firm of Sharpe, Vield and Jackson); Harvey 
| Gem (of the firm of Gem, Pooley and Beisley) ; 
| Alexander W. Grant (of the firm of Walker, 
.Grant and Walker); John 8. Gregory (of the 
| firm of Gregory, Faulkner, Gregory and Skir- 
/row); Cam bell W. Hobson (of the firm of 
Austen and Hobson); Charles Jenings (of 
the firm of Charles and Edmund J. Jenings) ; 
Henry Karslake (of the firm of Karslake, fre 
lock and Karslake); Thomas Loftus (of the 
| firm of Holme, Loftus and a Thomas 
F. Maples (of the firm of Maples, Pearse, Ste- 
|vens and Maples); William H. Palmer (of the 
firm of Palmer, France and Palmer); Barry P. 
Squance (of the firm of Tilson, Squance, Clarke 
and Morrice); John J. J. Sudlow (of the frm 
of Sudlow, Sons and Torr); John Young (of 
the firm of Desborough and Young). 


The Provincial members of the com- 
mittee are,— 


At Leeds: John Hope Shaw; aad Robert 
Barr (of the firm of Barr, Lofthouse and Nel- 
son). At Liverpool: M. D. Lowndes (of the 
firm ef Lowndes, Robison and Bateson); Peter 
Wright; James O. Watson (of the firm of 
Watson and Webster); H.H. Statham (of the 
firm of Curry and Statham); and J. B. Lloyd. 
(of the firm of Lloyd and Waln). At Birming- 
ham: T. Eyre Lee (of the firm of Lee, Pinson 
and Best); and R. W. Gem. At Folkstone: 
R. T. Brockman (of the firm of Brockman and 
Watts). At Gloucester: John Burrup. At 
Lancaster: John Sharp. At Hull: Thomas 
Thompson (of the firm of Thompson and Mar- 
shall). At York : Thomas Hodgson ; and G. H. 
Seymour. At Lincoln: E. A. Bromehead. 
At Oxford: J. M. Davenport. At Beverley : 
T. F. Champney (of the firm of Bainton and 
Champney). At Manchester: James Crossley 
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(of the firm of Crossley and Sudlow); R. W. 
Whitlow (of tha firm of Whitlow and Radford); 
James Street; and ‘lhomas'l'aylor (of the firm 
of Rowley and Taylor). At Wrexkam: John 
Lewis. At Ruthin: Joseph Peers. At Den- 
bigk: Thomas Evans. At Newcastle-upor- 
Tyne: William Crighton (of the firm of Grif- 
fith and Crighton). 


The Committee, thus constituted, has 
just issued an address, from which the 
following is extracted :— 


“The attention of the public and of the legal 
profession has been of late years powerfully at- 
tracted to the state ef the law and its adminis- 
tration, and many important changes have been 
made in both. Of the alterations in the law 
itself, some are highly beneficial, others of 
questionable merit; but the changes which 
have been introduced into the administration of 
it, have too often been hazarded, without euffi- 
cient inquiry into the causes which may have 


led to inconvenience or injustice, and without | 
adequatcly weighing the effect of the proposed | 


remedy. 
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port the result to a future meeting, a commit- 
tee was appointed, who having, in the discharge 
of their duty, instituted various inquiries, and 
collected a large mass of information, on the 
past and present state of the profession, and 
the encroachments which hare been made, 
especially in modern times, upon its rights and 
interests, and ultimately upon the rights and 
interests of their clients, made their report to a 
general meeting, which had been previously 
appointed to be held on the 25th March. 
“After a full consideration of the report, it was 
resolved —That an Association be formed ‘ for 
hee pd ay of promoting the Interests of Suitors, 
and the better and more economica! administra- 
tion of the Law ; of obtaining the removal of the 
many and serious grievances to Solicitors and, 
through them, to the Suitors, and of maintain- 
ing the rights and increasing the usefulness of 
the Profession.” ‘That this Association be called 
‘THe Merropouitan AND Provinctau 
Law AssociaTION,’ and consist of all mem- 
bers of the profession who contribute to its 
funds a donation of not less than 5/., or an 
annual subscription of not less than 1/. ‘That 


“ A cours of crude and experimental legis- the business of the association be conducted 


lation, which unsettles the adininistration of 
the law, without improving it, is injurious to | 
the interests of all classes of society, and is pe- 
euliarly embarrassing to attorneys and solici- 
tors, who have to contend with the difficulties! 
of a fluctuating and defective practice. In| 
com non, therefore, with the rest of the | 
rounity, and indeed in a much higher degere, 
they are interested in promoting sound and, 
well-dizested reforms ; and, as the sole repre-, 
sentatives appointed by the suitors,—charged | 
with the protection of their interests, —and es-| 
sential agents in carrying out whatever in those 
reforms, or in the general administration of the 
law, is of public utility,—they might fairlyexpect 
that their experience should he consulted, 
that their own position should be maintained| 
and improved, and their rights as a profesyion, 
protected, | 

“The conviction that their just claima, as! 
such agents, have been neglected, or rather! 
improperly sacrificed, and that vigilance and 
united exertion are necessary for their defence, | 
has long prevailed throughout their branch of; 
the profession. 

“Po this conviction, the Metropolitan and 
Provincial Law Association owes its origin.” 


The Address then states the course pur- 
sued in establishing the Association. 


“On the 11th of February last, a meeting 
was held iu London to take this subject into 
consideration. It was composed of a numerous 
deputation from various provincial Law So- 
cieties, and a considerable number of solicitors 
resident in the metropolis; and they came to a 
resolation, ‘That, in the presont state of the 
legal profession, measures should be adopted 
for raising the character and position, and for 
promoting and supporting the interests of so- 
licitors.’ 

“To del'berate upon these measures, and re- 








until the first Wednesday in Easter Term, 1848, 

the above-named committee, with power to 

add to their number, and to appoint local sub- 

committees, and that future committees of 

management be elected annually by the mem- 
2ra, voting either in person or by proxy.” 


Such being the origin and constitution of 
the Society, the Committee of Manage- 
ment proceed to state, for the information 
of the profession,— 

Ist. Some of the reasons which have in- 
duced the establishment of this Association, 
and of the objects which are sought to be 
attained. 


“If the former state of the profession of at- 
torney and solicitor, even within the ‘memo 
of many living practitioners, bz compared wit 
its present conilition and prospects, it will be 
found that changes have been made, by various 
legislative and other measures, tending te 
lower that profession in public opinion, and 

egrade it from an intellectual to a mechanical 
employment. ‘The solic:tor has been excluded 
from many of the avenues to distinction which | 
were formerly open to his in‘lustry and talents ; 
and most of those official appointments which 
call for the exercise of the higher powers of the 
mind, have been transferred, and often to the 
younger, the inexperienced, and the least dis- 
tinguished members of the bar. Thus, attor- 
neys have been gradually shut out from com- 
missionerships in bankruptcy and lunacy, from 
presiding in various local courts, and from ad- 
vocating the rights of their clients before many 
tribunals in which they were formerly ac- 
customed to practise; and these changes have 
been, it is to be feared, too frequently made to 
promote objects very foreign to legal qualifica- 
tions and improvement.* 


* The present system of taxing a 1g 
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“In the early periods of our civil history, the 
attorneys and solicitors were required, by several 
Rules of the Superior Courts, to become mem- 
bers of the Inns of Court or Chancery. The 
judges of those days considered them as no un- 
fit associates, and thought the 
public advantage was connected with their cle- 
vation in the ranks of society. Has that policy 
been continued? On the contrary,the benchers, 
in recent times, lave constdered it expedient to 
exclude them. Upon what principle, unless 
that which prefers the aggrandisement of a par- 
ticular body to the true interests of the public, 
it is difficult to conceive. - 

“A little reflection will prove; that the cha- 
racter of the profession is not a question which 
affects merely its members. There can be no 
doubt, indeed, that the duties parformed by the 


saw that the! the 
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whole real and personal property of the United 
Kingdom, A large portion of it, which is ad-’ 
ministered by courts of equity and in bank- 
ruptcy, meets the view of the community, 
chiefly by means of the public journals; but 
far greater residue is adamnistered by soli- 
citors, away from the eye of the public. Nor 
are his services confined merely to the tary 
interests of the client. An attorney has often 
to exercise his ski.] and judgment to adjust 
disputes and to recoacile the differences that 
disturb the peace and peril the happiness of 
families, and to deal ai Gaeuions that touch 
the character and reputation of a client, affect 
his personal liberty, and endanger, it may be, 
even life itself. In a word, the services they 
render are co-extensive with the transactiona, 
the rights, the duties, and the wrongs, of all 


' attorney and solicitor are of indispensable utility | classes of civilized society ; and even where the 
to the public—to their convenience—to their aid of counsel is called in, it is still to the so- 
necessities—to the wants and exigences of ah licitor, and tohim only, that the client confides 
exterided commerce, and an advanced state of | his interests. 

civilization, ‘The vast and complicated affairs; “If this be acorrect outline of the part which 
of the various classes of society, in a large and the solicitor is called upon to perform, are not 
wealthy country governed by a multiplicity of the public, it may fairly he asked, deeply in- 
laws, cannot be well understood, nor safely terested in the character and abilities of ‘so im- 
managed, without the constant aid of an intel-; portant an agent—interested, therefore, that 
ligent body of men, well versed in the rin-| is just claims should be allowed, his rights 
ciples and practical application of those laws.| maintained, and that the education and dis- 
Every new complication of social growth, every | cipline which are to qualify him for the skilfal 


advancement of civilization, by the mere opera- 
tion of the principle of the division of aa 
makes such a iat 
is called upon to advise as well on the expe- 
diency as on the right''‘of commencing or de- 
fending actions; to consider both the legal 
principles involved in the case, and various 
technical matters in the outset and conduct of 
the proceedings, and to anticipate and weigh 
the evidence by which the client’s rights must 
be finally supported. So, in the institution or 
defence of suits in equity, the solicitor must be 
familiarly pt pont not only with the intricate 
machinery of practice, but with the nice and 
subtle principles which have regulated the de- 
cisions of courts of equitable jurisdiction. | 
ain, his legal knowledge, experience, and 
judgment are required in framing complicated 
wills, conveyances, and marriage settlements, 
and in the investigation of the titles to landed 
estates, which often involve abstruse points, and | 





not able, like the barrister, to limit his practice | 
to a single department, whether of common | 
law, conveyancing, or equity; he must possess 
a general, if not a profound, knowledye of every 
branch of our complicated and extensive system 
of jurisprudence. | 
Tt is not generally considered, although the 
fact is unquestionable, that to the agency of so- 
licitors is confided the administration of the 
equally injurious to the practitioners and the 
snitors; it gives no adequate remuneration to 
extraordinary skill or labour, arid really offers 
an inducement to the needless employment of 
counsel, instead _of encouraging the attorney to 
exercise his own talents and learning. ~ 








|are to hima mere dry 


and faithful discharge of his duties, should be 
promoted and improved? Nor are these sub- 


y more needful. The attorney | jects unworthy of the serious attention and 


protecting care of the legislature.” 


2nd, ‘The committee then proceed to 
mention some of the evils which embarrass 
the administration of justice, and are atike 
injurious to the attorney and suitor. 

“1. Taxes on justice in the shape of fees.— 
These are paid at every stage of a cause, and 
fall in the first instance on the solicitor, but 
wtimately on the suitor. The officers of the 
court who receive these fees, are not respon- 
sible for the accuracy of the procese which they 


jstamp, or of the pleading which they enter. 


Their duty begins and ends in an operation 

rely mechanical. ‘The suitor derives no 
tans’ f whatever from the payment, and they 
and useless tax. ‘The 


property of great magnitude. The solicitor in | mony of the stamp duties on law proceed- 


ings has been acknowledged, and they have 
been swept away; the impolicy of these taxes 
on justice is equally obvious. Why, therefore, 
should they be continued? In the adiinistra- 
tion of the criminal law, not only are the judges 
and officers paid from the public revenue, but 
often the costs also of the prosecutor, his wit- 
nesses, counsel, and attorney. In actions and 
suits respecting civil rights, to the occasional 


enforcement of which all property owes its 


value, it is surely enough that a party should be 
driven, in the establishment uf his rights, to 
the necessity of a lawsuit, with its attendaat 
expense of adducing praofs aud employing at- 
torney and counsel, without being compelled to 
contribute, in addition, to the, general. admj- 
nistration of justice. 
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“2. Crade legislation has fastened upan our | has been eatablished against the gentlemen who 
already overburthened lezal code, many ill-|have held these appointments. Why the 
digested and ill-constructed statutes, the fertile should have been placed under the ban of mo- 
source of perplexity to judges and practitioners, | dern legislation, is a question more easy to ask 
and of litigation and expense to the suitor. | than to answer. 

@ have seen a great deal of our ancient polity; ‘4. Solicitorships to goverament boards.— 
either altered or destroyed, and yet little sub- | Amongst the offices which peculiarly belong to 
stantial good effected, and all recourse to the| attorneys, and of which they have been wholly 
court is nearly as expensive, dilatory, and = or partially deprived, may be mentioned #o- 
pressive asever. Among other changes, for/|licitorships to government boards, These were 
instance, the relations of debtor and creditor|formerly held by attorneys and solicitors, a 
have been varied, and for this purpose new | usage which it requyed an act of parliament 
courts have been erected, additional judges ap- | to alter (9th Geo. 4, c. 25); and it may be ob- 
poiaoted, and a novel practiceestablished. The, served, that, whilst the statute affects to throw 
course of a few years has shown these altera-' the office open, it has most commonly been 
tions to be unnecessary or inconvenient. Then filled by barristers—how unfitted for many of 
follow, in a regular train, the repeal of the law, | the duties thus thrown upon them, the records 
the altered practice, the retiring pension, and of public boards, if divulged, would proclaim. 
comp:nsation for offices abolished. Whether: According to the ancient regulations of the 
the mischief is to be traced to the incompetency Inns of Court, barristers, by undertaking such 
of law-makers, or the overwhelming mass of : offices, would have been disbarred. 
business which falls upon both houses of par-| “5 Exclusive Regulations of the Ians of 
lament, and excludes too often the cautious| Court.—By the rules of the superior courts, 
deliberation that a change in the law, and espe-| attorneys and svlicitors were formerly required 
cially in the powers and constitution of courts | to be members of one of the Inns of Court or 
of justice, demands; or, whatever else may be; Chancery. ‘Ibe henchers of modern times, 
the cause, it is surely time that some remedy | however, have excluded attorueys and solicitors 
for the evil were sought out and applied, andj and their articled clerks from admission into 
that acts of parliament which are to operate| these societies. ‘I'he reason for this prohibition 
such important changes, were framed with | seems nowhere satisfactorily stated. It surely 
care, foresight, and precision. cannot promote the public oe that at- 

“3. Exclusion atlorneys from offices of | torneys should be debarred from advancement 
honourable distinction. — By several modern| in their profession; for whatever raises them 
legislative enactments, attorneys have been ex- | in the acale of intellect and honour, must, 
cluded from public offices which they formerly | already shown, contribute to the public good. 
held. Among these may be particularly men-| Moreover, it is one of the first principles of a 

; bankrupt commissionerships, lunacy free state, that in whatever department of life a 
commissionerships, and local judgeships.|man may choose to exercise his talents, his 
Again, by the Small Debts’ Act (9th and 10th| course should be free and unobstructed, The 
Vict. c. 95,) the judges are to be selected from} question, how far any private irresponsible 
a body whose only required qualification is,| bodies should have the sole custody of the 
that they shall have been called tothe bar seven | key to important branches of public occups- 
years, such call involving no conilition of pre-| tion, must ere long have eerious public con- 
vious legal examination or knowledge. By | sideration. No other occupation but the upper 
this means, contrary to the whole policy of! branch of the law is placed out of all legisla- 
modern legislation, the choice of judges is con- | tive control. . 
fined to one particular class, and the public is! “6. The Right of attorneys to act as advo- 
deprived of the services of other competent! cates, though restricted much within its an- 
persons who have hitherto presided, and very | cient limits, has, until recently, been recog- 
ably and satisfactorily, over similar courts. | nised in several courts of quarter sessions, be- 
To innovate upon the rights of the attorney and | fore bankruptcy commissioners, and in courts 
‘solicitor, and to degrade him from his former | for the recovery of small debts. Owing to 
position, has not always been the Lie erp this privilege the suitor had the power of sav- 
policy. Many statates may be found which | ing considerable expense; and the means of 
acknowledge the eligibiliy of attornzys for honourable distinction, sasha | intellectual 
those judicial situations, In particular, the 7 & 8 ‘and legal attainments, were placed within the 
Vict. c. 96, and the 8 & 9 Vict. c. 127, autho-| reach of the attorney. ‘This right has been 
rized not only barristers but attorneys to act as| gradually invaded and circumscribed within 
judges in the execution of those statutes ; and | narrower limits,—a restriction which has al- 
numerous bills have from time to time, from | ready led to a great increase of tax upon suitors, 
1827 down to the last session, been brought | and, if fully carried out, will lead to its entire 
inte parliament by members of the government, | extinction. In several courts of quarter ses- 
wherein attomeys and solicitors were proposed | sions, where atto have till recently prac- 
as judges of the intended local courts. Until| tised as advocates, they have been superseded 
no objection was ever made to the fitness | by barristers; and the legislative security for 
and capacity of that branch of the profession to | the right of advocacy before commissioners of 
discharge a Brg tors of the office, and no charge | bankrupts, which is conferred on London ¢o- 
whatever, either for want of character or ability,| Kcitors by 1 & 2 W. 4, c. 56, & 10, has been 


+6 


withheld fiom solicitors in the country. To 
which may be added, that under the Small 
Debts Court Act, 9 & 10 Vict. c. 95, s. 91, ad- 
vocacy is nut a matter of right, but a privilege 
depending for its exercise upon the mere 
pleasure of the judge. ia 
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levied upon the clerical or the medical profes- 
sion in any of their several branches, nor upon 
the higher grade of the legal profession, nor 
is it proportioned to the extent of practice, and 
consequent profite, of the clase on which it is 
exclusively imposed. It is a tax, in fact, that 


“7. Certificated conveyaucers.—The Inne of | violates, not only the principle of ~s paper 
€ pro- 


court, according to long usage, haveallowed their 
members to practise under the bar as certifi- 
cated conveyancere ; but such peisons fcrmerly 
confined their practice to the drawing of deeds 
and other iastroments, gpd advising on ques- 
tions of title. Of late years, however, a new 
‘class of practitioners has ariecn, assuming not 
only the office of the barrister, in advising upon 
titles and settling drafts, but also claiming to 
transact business for clients and communicate 
with solicitors upon conveyancing matters, in 
same way as solicitors. Now the legicla- 
ture, for the protection of the public, having 
thought it necessary to require that no person 
should act as an attorney or solicitor without 
serving a clerkchip of five years, and undergo- 
ing an examination, it is manifestly unjust to 
the profession and dangerous to the public, 
that persons not so qualified, and who hare 
not given, and are not required to give, any 
-evidence of their fitness or capacity, should be 
allowed to practise, and more especially in a 
branch of the law which requires the greatest 
skill and experience. 

“8. Parkamentary acents.—The vast in- 
crease in the private business of the houses of 
| oniger ye has brought forward a great num- 
of persons acting ‘as parliamentary agents. 
Formerly some of the clerks or officers of the 
two Houses, and but few solicitors, acted in 
that capacity. At present, however, not only 
solicitors, who from a knowledge of the rules 
‘of evidence, dole ake ogy ,and the prac- 
tice of parliament, may irly su 
quahfied, — but persons who are qualified by 
merely signing their names in the private bill- 
office are allowed to act as parliamenta 
egents. This subject has attracted mach 
notice, appears to be pregnant with peblic in- 
convenience, and should be brought before the 
houses of parliament with a view to some reform 
af the present practice. 

_ “9. Unjust and wnequal taxalion.—The taxes, 
in the way of stamp duties, which are levied on 
attorneys and eolicitors have long been a topic 
of just complaint. ‘The stamps on the articles 
of clerkehip and admission amount to 145d, 
aad the various ‘ees for enrolment, examination, 
admission, and for commissions to swear affi- 
davits and act ar Masters Extraordinary in 

, extend the arnount to 1651. With- 
‘out entering into the justice or expcdiency of 
the stamp duties on articles of clerkship and 
admissions, the committee, for the present, 
advert only to the eneual tax of 12]. on town, 
and 8/. on country solicitors, for the privilege 
of exercising their calling,—an imposition 
which has taken from them ever since the year 
1785, when it was firat levied, a large annual 


sum, now exceeding 90,000/. Its injustice and | parado 
ualty are obvious. No tax of this kind is | class of the community has-been so supine and 


éneq 


united under one roof, the ee oe 
abridge expense, prevent the waste o 

essentially promote the efficient administration 
of justice. Besyles theee c 


earnestly invited ; 
lastly, state the course of procecding whick, 
in the outset, they recommend to be adopted. 


but the established rules of taxation. 

feasion is entitled to have this method of raising 
a revenue extended to every other branch of 
occupation, or to have it totally repealed. 

“10. Solecitors’ fees and emoluments.— Many 
attempts have been made withia the last few 
years to abridge the length both of legal pre- 
ceedings, of deeds, and other instruments. It 
is admitted, and indeed has been constantly 
put forward by the proposers of theee altera- 
tions, that attorneys and solicitors were insuf- 
ficiently rermunerated, even while legal instru- 
ments remained unaltered. ‘That their remu- 


| neration should depend upon the number ef 


words contained in pleadings or conveyances 
very few would contend. ‘The substitution of 
a x) Bool duly proportioned to the labour and 
skill employed, and the responsibility incurred, 
would be a valuable boon to the public and 
acceptable to the profession. 

“lls The deficient construction and inces- 
venient sifuation of the courts at Westminster.— 
These have been long complained of ag of im- 
convenient structure and deficient in number 
and accommodation, not only for atteracys, but 
for jurors, parties, and witnesses. The di 
also, of the courts from the law offices and 
2 peat oe retard ag — 

proceedings, in 1 Lee 
both of counsel and ci the courts 
of law and equity, the cham of the judges, 
masters, registrars, aud other officers were 


would 
time, and 
inte regarding 
the courts at Westminster, ¢ is a senous 
want of accommodation both for the public and 


the profession in the courts of Nisi Prius in 


London, and at the aseizes and eessions in the 


country.” 


3rd. To these subjects and others which 


might be enumerated,—such as compulsory 
references at sittings and assizes,—the mul- 
tiplicity and expense of law reports, &c.— 


the attention of every praciitioner is 
and the committee, 


“1. Extension of law societies.—They exhort 


every solicitor in the kingdom to become a 
member of one of the local law societies, now 
existing or hereafter to be established, in order 
that the whole profession may be comprehended! 
in one general society. Many advantages will 
result from this. Union will be one, and not 
the least. It may appear to some to partake of 


x, but it is nevertheless true, that no 


The Metropoktan and Provincial Law Association. 


mae iehr the assertion of their own — or 
more passively aggression and en- 
croachment. Scattered ie fivided, the 

fession has been weak ; combined, their power 
will be, fur the accomplishment of every reason- 
able object, amply sufficient. Another advan- 
tage that may be looked for is, the salutary 
eéntrol over all its members which may be at- 
tained by means of such an extended associa- 


fiom : thus, disputes may be adjusted, rules of 


practice esta misfeasance prevented, 
and, what bas hitherto been wanting, support 
and encouragement afforded to the attorney, 
under circumstances of trial and difficulty, 
which ary A sometimes meet him in the fair and 
e discharge of professional duty. 

“The committee recommend, th«t in all 
thoee counti:s which do not yet those 
mmportant advantages, law societies and law 
libraries, should, without delay, be founded ; 
and such sucieties, when formed, should join 
either the present Provincial Law Societies’ 
Association, or form a new association ag a 
branch of the general A 
'- * Promotion of fair 


jee, an ob- 

beneficial to the public and to all 
of the profession. ‘I'o these societies, 
or to the general association, appeals may be 


=: 


made on disputed points of professional usage; 
iivees way be examined tal rectified, and ap- 


pheetions to the superior courts, or to parha- 
mment, may be concerted. , 


the council of the Incerporated Law Society, 
and with the committees of many of the pro- 
vincial law societies; and as the objects of the as- 
sociation are just in themselves, tend tothe public 
good m the due administration of justice, and 
ped prt calculated jis sagen the useful- 
Dose respectability easion, 
dare reccived assurances that the present oe 
ciation will have the cordial co-operation of all 
“2. Improvement in legal education. — As a 
means of raising the intellectual character of 
the profession, the committee recommend that 
——— ee of classical literature, of science, 


sessed, should hereafter be required, before the 
clerk ie allowed to be articled. ‘The examina- 
toa also, as to the principles and practice of 
the law, should gradually be improved, become 
more extensive and stringent; and, with a view 
to excite emulation, a further examination might 
be instituted for the pu of conferring some 
utark of honour on candidates who whould dis- 
tengumh themeelves by a profound.and accurate 
es rem ge with the various topics of general 
knowledge. Such.a measure weuld 
rar y go far to secure the after success in 
life of those most likely to be an honour to the 
general body. 
“3. State of the profession to be submitied to 
-—To promote the redress of all, or 


at least some, of the public and professional 
grievances which have been seach upon, and 


cemenuttee' have had interviews with | of 


knowledge, than is ordinarily pos- | add 


47 


of others that may hereaft¢r be brought to their 
notice, the committee propose, at as early a 
period as may be convenient, to bring the general 
state of the profession, or, if that be too large 
a matter, at least some particulars of it, under 
the consideration of parliament. In the mean 
time, they are taking means to collect the mre- 
terials and evidence to be adduced; and they 
strongly urge upon every member of the pro- 
fession, the necessity of contributing his aid, 
by expressing to the committee his sentiments 
on the various topics which have been noticed 
m this address, or suggesting others ; adducing 
at the same time instances in support of hié 
opinions. The committee fully expect from 
these aids, and from various sources of infor- 
mation opened to them, to be prepared with a 
“hae body of facts ready to be established be- 
re a parliamentary committee. 

“4. Information to be publicly cwculoted.— 
The committee p also from time to time 
to circulate information on the paet and present 
state of the profession, and on the manner and 
extent in which the public interest is thereby 


joe. affected. Such information the committee con- 


ceive to be necessary, not only for the public, 
which has at present a very superficial know- 
ledge of these matters, but even for the profes- 
sion itself, which, although the sense of a 
is — amongst its members, has yet to form 
and mature ite own opinion on many of the ex- 
isting evils and their remedies. 

“ An investigation before parliament of the 
subjects referred to being an essential object 
this association, it will be one of the duties 
of the committee to prepare the way for it, so 
far as circumstances will permit, by proper re- 
presentations to members of the legis > 
and by obtaining the assistance of some of thove 
individuals who may be qualified to conduct the 
posed parkamentary inquiry in a committee 
ort e House of Commone. 

“To further this object and to secure, in a 
future parliament, a candid hearing of their 
appeal, the approaching general election affords 
to every member of the profession an oppor- 
tunity of contributing, by directing the at- 
tention of the candidates and tauves 
to the important subjects alluded to in this 

ress 


‘« If all, or even the principal part, of these 
measures shall be adopted and followed out 
with vigour, tempered at the same time with the 
discretion which the subject so obviously re- 
urea, the committee entertain a confident hope, 
that the day will arive, and is perhaps not far 
distant, when many of the hindrances to the 
attaiument of justice ahall be removed, when 
the tone of public fecling towards the profession 
will be changed, and the character and station 
of the solicitor placed upon that honourable 
eminence, to. which, viewing the important and 
responsible nature of his duties, and the man- 
ner in which, for the most those duties 
have been performed, not only is he justly en- 
titled, but the public interests imperatively re- 
quire,” 
Every member of the profession is 


earnestly requested to state his views on 
the several topics comprised in this ad- 
dress, and to signify, by the Ist of June, 
whether he is willing to join the associa- 
tion. Communications are to be addressed 
to any member of the ComMiTTEE; or to 
Mr. MauGcuam, the Honorary Secretary, 
Chancery Lane, London, 





Whilst these measures are in progress 
for asserting the rights and advancing the 
interests of the profession, we are glad to 
learn that another plan, to which we have 
occasionally adverted, has not been lost 
sight of,—the establishment of an A¢- 
torneys’ College for aged, infirm, and indi- 
gent members. The prospectus is now 
under consideration, and we have reason 
to believe will soon be issued. 


CONSTRUCTION OF THE STAMP 
: ACT. 





SEPARATE, AGREEMENTS ON THE SAME 
PAPER. 


Fug number of the Queen’s Bench re- 
ports published during the last week,‘ con- 
tains two cases which bear directly upon 
the question, when an instrument contain- 
mg various stipulations requires to be 
stamped, or if stamped with one denomina- 
tion of stamp, when a different stamp is 
required? In one of the cases alluded to, 
the court held that the instrument, which 
‘was the subject-matter of discussion, re- 
quired no stamp ;¢ whilst in the second 
case it was held, that an instrument 
stamped with a 30s. stamp as a lease, also 
required an agreement stamp to render it 
admissible in evidence.* 


Construction of the Stamp Act. 


of 362. This instrument was executed by 
the three parties named in it, James 
Walton, Samuel Wharton, and John 
Walton. This document was stam as 
a lease. It was objected, that it also re- 
quired an agreement stamp, containing, as 
it was argued, two distinct agreements,— 
one from James Walton to take his beer 
from Samuel Wharton, and an agreement 
of guarantee by John Walton. It was con- 
tended on the other side, that the agree- 
ment by Jumes Walton to take beer was 
incident to the lease of a public house, like 
a covenant to build or insure in an —, 
lease; and asto the guarantee, it was sai 
to be connected with the agreements of the 
lessee, and to have formed, in fact, part of 
the consideration for granting the lease. 
The court thought, this was not a case of 
two parties joining in the principal cove- 
nant, as in Price v. Thomas,’ it was a dis- 
tinct agreement by one party to guarantee 
the payment of money by another, aad 
therefore required an agreement stamp. 
The facts in the case of Mayfield v. 
Robinson were more simple. By articles 
of agreement, not under seal, one T. North 
agreed to rent of George Mayfield a ferry 
called Dogdyke Ferry, for the sum of 6/. 6s. 
per annum, to be paid half-yearly, and the 
same instrument recited, that North at the 
saine time bought of Mayfield “ the great 
ferry boat” for 201., of which 5/ was to be 
paid on the 6th April next, and instalments 
of 5f, at intervals of one year, until the 
whole sum of 20/. was paid. The agree- 
ment was unstamped, and it was objected, 
that it ought to be stamped, either as a 
lease at a rent of more than 5/., or as an 
agreement the matter of which was above 
the value of 20/7. To this it was answered, 


In the case last referred to, articles of that the instrument wis not a lease, be- 


agrcement were produced, by which one 
James Walton agreed to take # public 
house of Samuel Wharton, at a certain 
rent, to buy of Samuel Wharton all the 
beer which should be sold and consumed on 
the premises, under a penalty of 30/. each 
barrel, and to quit upon six months’ notice, 
under a penalty of 30/. per month for hold- 
ing over. By the same instrument it was 
further agreed, by John Walton, (the 
brother of the said James,) that he should 
hold himself responsible for any amount of 
money which may become due from James 
Walton to Samuel Wharton, to the amount 





-€  Queen’s Bench R. part 2. 
4 Mayfeld v. Robinson, 7 Q. B. 486. 


* Wharton vy. Walton, 7 Q. B. 474. 


cause it professed to pass an incorporeal 
hereditament, which could only be done by 
deed. As an agreement it was not subject 
to stamp duty, because the matter was not 
necessarily worth 20/., being only a yearly 
tenancy at six guineas a year. Then, as 
to the memorandum relating to the boat, 
it constituted a distinct agreement, exempt 
from stamp duty, os a memorandum or 
agreement “ for or relating to the sale of 
— The Court was clearly of opinion, that 
the instrument was not a lease, inasmuch 
as it purported to be a grant of an incor- 
poreal hereditament without seal ;5. and. if 
‘2 Barn. & Ad. 218. 


t Bird v. Higginson, 6 Ad. & EL 834; Wood 
v. Leadbitter, 13 Mees, & W. 538. ‘ 


Stamps on Mortgage Security.—Costs in the New County Courts. 


it operated as an agreement for a lease, it 
required no stamp, because the value of 


the subject-matter did not bring it within/ 


the charging part of the act. The value of 
the boat could not be added to raise the 
amount above 201, inasmuch as that wasa 
a distinct and separate memorandum of a 
bygune purchase of goods, and in itself 
subject to no stamp whatever. Upon these 
considerationg, the court lield, that the in- 
strument was properly received in evidence 
without @ stamp. 

The two cases suggest, that the con- 
struction the courts put upon the stamp 
act is so intimately connected with the 
nature and legal effect of the instrument 
tendered in evidence, that the document 
requires to be carefully weighed and ex- 
amined before the application of the statute 
can be determined upon. 





STAMP ON FURTHER MORTGAGE | 
SECURITY. 





_Mucu attention has been excited by the de- 
cision of the Court of Exchequer in the case of 
Hemberston v. Jones, in which Mr. Baron 
Parke, in delivering the judgment of the court, 
sud, that where, besides the tranefer of a 
former mortyage, a fresh security was. added 
for the sum originally lent, as in the case of 
Brown y. Pegg, 6 Q.B. 1, in which the first mort- 

was of a term, and the second conveyed 

¢ fee to secure the old and new advances on 
one ag eum, a further stamp was ne- 
cessary. In the present case there was not a 
transfer from the first mortgagee to the plain- 
uff, giving him only the same security which 
he had, and the eame right to the jJand con- 
veyed, bat there was a fresh covenant from the 


defendant to the plaintiff to pay at different 


times, as well the original demand as the sub- 
t advance, and there was a power to 
raise the former as well as the latter sum by 
tale of the estate. The deed therefore con- 
tained more than a transfer of the old mortgage 
paral pals adage sum, and eonse- 
ured a further stamp. than the ad 

pelorem oes the new advance.* P . 
There is reason to apprehend that the form 


of transfer of mortgage adopted in this case has | . 


énerally; if not-universally, used with. 
same derfomination ; and it ma 


the Stamp Act should not be removed <s 8 

act. It appears that the construction- 
to which the court has come is not in accard- 
ance with the opinions of the stamp office, 
where usually 
fayour of the revenue naturally prevails. 





; fies Doe d.. Bernes v. Roe, 4 Bing. N.C. 












the strictest interpretation in | ’ 


COSTS IN THE NEW COUNTY COURTS. 
To the Editor of the Legal Observer. 
Sir,—This act is entitled “An Act for the 


more easy r of Small Debts and Demands 
in England and 2 | in a few 


words to illustrate how far it deserves ite title. . 


This, I think, will appear by reference to the 
firet case in which I have been personally en- 
gaged in the court:—A long pending dispute 
on the balance of an account arising out of the 
Reading and Caversham Regatta, existed and 
was pending in a local court of record in this 
borough, at the time the act came into opera- 
tion, and willing to exemplify the value of its 
provisions for securing inexpensive justice, my 
client (the plaintiff) abandoned the proceedings. 


instituted and entered a plaint in the new. 


court for recovery of 4/., being the balance 
claimed from the defendant. Much hoatilit 
of feeling had existed as to the claim, whic 

was regarded in the town and by the i 

rather as a trial of the personal character of a 
respectable tradesman than a dispute commen- 
surate in importance with the amount sought 
to be recovered; and. when the trial came off, 
it was apparent that nothing less than personal 
integrity was the question in issue. e de- 
fendant was r of the ablest 
and oldest 
that he had as many as half-a-dozen witnesses 


to examine, some of whom came from a con. 


siderable distance in rebuttal of the plaintiff’s 


statement and show that he had totally misre- 


resented the transaction. It is needless to go 
into the merits of the case, which, after occupy- 
ing the greater part of the morning, terminated: 
in the pluintiff’s favour, the judge having first 
expressed a strong opinion as to the defenes 
which had entirely failed, and the plaintiff left 
the court without any imputation upon his 
character, entitled by the express direction of 
the judge to the costs of the cause. Now, sir, 
comes the utility of the act. The costs were 
taxed by the officer of the court without any 
notice of taxation having been given to either 


partly fo attend, and consequently without any 


op gity having been afforded for discussing 
either principal or practice. [I subjoin the par- 
ticulars of the coste allowed. . 


Clam . , £4 
Adjudged . 4 
Plaintiff, _ 
1847, | 
Mar. 31. Summons : grire 1s., clerk 
. ls., bailiff6d.. . . 
Apr. 15. General fund: (5 per cent. 
on amonnt recovered) . 
. 16.. Swearing two witnesses at 
3d.each. . . « + 
Hearing, including calling 
on cause: judge 2s. 6d., 
clerk 1s., bailiff4d. . .0 
. Witaesses: plaintiff 5s., an- 
. : geher 5s. . ee e" -9 10 °0 
p 5 


0 0 
0 0 
£24, 
0 2 6 
0 0 
0 0 6 


3 10 


epresen one 
ractitioners in Resting, who stated. 
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Order copy and servie: £ s, d.jand to rebut the unjust defence set up; and 
judge Is., clerk 1s., and finally, in paying his solicitor for carrying the 
bailiff 6d. . . . . .0 2 6| cause into court to a sueceseful issue; and yet 

Paying in and out of court. 0 1 0|not one farthing of this expense can be re- 

covered from the defendant, who has detained 

fl 4 4 from the plaintiff his juet demand. The costs 

of recovery will far exceed the debt, and must 

First, it will be observed, that the plaintiff | form to all practical minde the best illustration 

and another are the only witnesees allowed to | of the value which is to be assigned to this act, 

the plaintiff. He had fourin court ready to be | passed osteneibly for “ the more easy recovery 
examined in confirmation of hie statement, but / of amall debts and demands.” 

an intimation from the learned judge that his| It is worthy of remark, that had the plaintiff 

testimony had not been shaken upon a severe|and defendant resided twenty miles apart, the 

cross examination to which he was subjected,| action might have been tried in the superior 
was the only reason that not more than one was! courts, and the defendant must have been 
examined, notwithstanding that witnesses in! visited with costs to the amount of three times 
contradiction were in court, and afterwards'as many pounds as he has to pay shillings, 
were examined by the defendant’s solicitor. | which is in effect to make a plaintiff’s right to 

Lastly, it will be seen that no costs of prepara-/ recover costs depend upon the strange circum- 

tion or investigation are permitted. I am aware! stance of the relative situation of the place of 

that under the act the defendant is expressly | his abode. I am, sir, 

exempted from paying the costs of employin Your most obedient servant, 

= goer ena an a ae recovered; . Samue. B. Lams. 
ut surely this muet be intended to mean the . 

employment, = for which is awarded in Reading, 27th April, 1847. 

other cases by the same section, which is that 

of “ appearing or acting on behalf of any per- ATTORNEYS’ GOWNS. 
son in the said court,” and it cannot mean that 
acts done out of court, especially after the plaint 

Kas been entered, are not coste in the cause?} We bear that many of the attorneys who at- 


Indeed, the disallowing the fee for advocacy is} tond the New County Courts have appeared in 


a grievous injustice, but to disallow all the costs 
of the professional assistance rendered, is to Gowns ; and through many of the Agency 


se parties upon unequal terms, as a rich de-| Offices orders are given for a large supply of 
endant may thus obtain a most undue advan-| these robes. Of course there can be no doubt 
tage over a poor plaintiff, and vice versd. In} of the right of the attorneys to appear in the 


pl Pw sone al peal for lea shy costume anciently belonging to them, and we 


ing the circumstances of the dispute, collecting think it is desirable they should do so, whenever 
the evidence necessary to substantiate the claim, they act in the character of advocates, 














FEES OF THE HOUSE OF COMMONS. 


FKES TO BE PAID BY THE PROMOTERS OF A PRIVATE BILL. 


On the deposit of the Petition, Bill, Plan, or any other Document, in the Private £ 3s. d. 
Bill Office - ~ - - - - - - - 5 0 O 
For every day on which the Examiners shall inquire into the compliance with the 
Standing Orders - - ~~ - - . - - - 5 0 
For Proceedings in the House. 
On the presentation of the Petition for the Bill - ° - - - 5 006 
On the First Reading of the Bill “ - 7 - - - 15 0 O 
On the Second Reading of the Bill - - - - - - 16 0 O 
On the Report from the Committee on the Bill - - = - - 15 0 @ 
On the Third Reading of the Bill - - - - - - 15 0 @G 


Bills from the Lords, commonly called Estate Bills, Divorce Bills, Naturalization Bills and 
Name Bills, to be charged only one-half of the preceding Fees. 

The preceding Fees on the Petition, First, Second, and Third Readings, and ts ie 
in¢reased according to the money to be raised or expended under the authority of the Bill for 
the exechtion of any work, in conformity with the following scale :— .- 


: Pees of the Hoxse of Commons on Private Buls. 
If the sum be 50,000/., and under 100,000/. twice the arrount of such Feea. 


- 100,000/, - 200,000/. three times - 
oo 200,000/. = 300,000/. four ,, 99 
” 300,000/, ” 400,000/. five »” ” 
ss 400,000/. 500,000/. six, a 
p 500,000/, an 750,000/. seven ,, - 
» 750,000, ,, —‘:1,000,000/. eight ,, ‘i 
‘i 1,000,0002. - 1,500,000/. nine _,, * 
am 1,500,000/. ,, 2,000,00G/;ten _,, - 


And at the same rate of increase for every additional 500,000/. up to five millions, and fur.her 


at the like rate of increase for every additional million beyond five millions. 


For Proceedings before any Committee, 


For every day on which the Committee shall sit,— £ 8. 
If the Promoters of the Bill appear by Counsel - - - -| 10 0 
If they appear without Counsel - - - . - 5 0 
FEES TO BE PAID BY TIIF OYPONENTS OF A PRIVATE BILL. 
On the deposit of every Memorial complaining that the Standing Orders have £ &. 
not been complied with = - - - - - - - 1 0 
For Proceedings in the House. 
On the presentation of every Petition against a Private Bill = - - - 2 0 
For Proceedings before the Eraminers, or before any Committee, 
For every day on which the Examiners shall inquire into any Memorial com- 
plaining of a non-compliance with the Standing Orders —- _ “ 3 0 
For every day ou which the Petitioners appear by Counsel before any Com- 
mittee - - - - - - - - - 5 0 
If they appear without Counsel - - - - 3 0 
GENERAL PEES. 
On every Motion, Order or Proceeding in the House upon a Private Bill, Peti- £ 2. 
tion, or matter not otherwise charged - - . - - I 0 
For Copies of all Papers and Documents, at the rate of 72 words in every 
folio,— 
If five folios or under - ° - - ° - - 0 5 
If above five folios, per folio - - - - ~ ‘. oe | 
But if for Members - - - . - . - o 0 
For the Copy of a Plan made by the parties = - - - : : 1 0 
For the inspection of a Plan, or of any document - - - - 0 5 
For every Plan or Document certified by the Speaker pursuant to any Act of 
Parhament - - - - - ° - - 10 0 
For every day on which any parties shall be heard by Counsel at the Bar, from 
each side - - . . - - - 10 0 
For every day on which a Committee of the whole House shall sit on a Private 
Bill or matter . - - ~ - - - . 6 0 
For serving any Summons or Order on a Private Bill or matter - - I 0 
For Riding Charges, if on any Private Bill or matter, per mile - -  - - 0 1 
For every Order for the commitment or discharge of any person - - 1 0 
For taking any p2rson into custody for a Breach of Privilege or Contempt - 5 0 
For taking any person into custody for any other cause - - : z 0 
For every day on which any person shall be in custody = - - - I ‘0 
For Riding Charyes per mile | - -- - - °- : o 0 
Fees to be tuken by the Short-hand Writer. £ is. 
For every day he shall attend - - - - ; : 


For the transcript of his notes, per folio of 72 words - 


The preceding Fees shall be charged, paid and received at such times, in such manner, 


and under such regulations, as the Speaker shalt from time to time direct. 





_— 
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That every Bill for the particular interest or benefit of any person or persons, whether the 
same be brought in upom Petition, or Motion, or Report from a Committee, or brought from 
the Lords, hath been and ought to be deemed a Private Dill within the meaning of the Table 


of Fees. 
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EXAMINATION OF ATTORNEYS. 


RESULT OF EASTER TERM EXAMINATION. 


At the examination on the 27th April, 98 
candidates were entitled to be examined but 
four of them did not attend, and eight were 
postponed. 

TRINITY TERM EXAMINATION. 


The Examiners appointed for the examina- 
tion of persons applying to be admitted attor- 
neys, have fixed Tuesday, the 1st day of June 
next, at half-past nine in the forenoon, at the 
Hall of the Incorporated Law Society, in Chan- 

Lane, to take the examination. 

e articles of clerkship and assignment, if 
any, with answers to the questions as to due 
service, according to the regulations approved 
by the judges, must be left with the secretary, 
on or before Friday the 26th of May. 

Where the articles have not expired, but will 
expire during the term, the pr he may be 





ATTORNEYS TO BE ADMITTED, 


Eevamination of Attorneys —Attorneys to be Admitted. 


examined conditionally, but tlie articles must 
be left within the first seven days of term, and 
answers up to that time. _ _ base 

A paper of questions will be delivered to 
each candidate, containing questions to be an- 
swered in writing, classed under the ecveral 
heads of—1. Preliminary. 2. Common and 
Statute Law, and Practice of the Courts. 3. 


Conveyancing. 4. Equity, and Practice of the 
Courts. 5. “Bankruptcy, and Practice of the 
Courts. 6. Criminal Law, and Proceedings 


before Justices of the Peace. 

Fach candidate is required to answer all 
the Preliminary Questions (No. 1.); and it is 
expected that he should answer in ¢hree or 
more of the other heads of inquiry, — Common 
Law and Equity being two thereof. 

According to the printed List, there are 165 
candidates to be examined in ‘I'rinity Term, but 
52 of these have already passed. On the other 
hand, there are 10 applicants for examination— 
whose names are not in the List for admission. 





Trinity Term, 1847. 
(Concluded from page 30, ante.) 


; Queen's Bench. 


To whom Articled, Assigned, &c. 
Fletcher, William, 37, Queen Square; Man- 
chester; and Lloyd’ . 
Fenwick, John Clerevaulx, 15, Millman St., 

Queen Street Place ; and Stanhope Street, 

Regent’s Park . ; ; : . ; 
Glubb, Peter Burke, 20, Featherstone Build- 

ings; and Great 'l'orrington . ; 
_— —— Pointington ; ‘Temple; and 


Gale, Charles Francie, 12, Queen Square 
Gant, James Greaves Tetlsy, 1, 
Terrace, Trinity Square: and Bradford 
Gibbon, Henry, 32, Great James Street, Bed- 
ford Row ‘ ‘ : s ; : 
Goodiag; Jonathan Robert, 33, Gower Place, 
Euston are; and Norwich ~ . 
Holt, Jonathan, 250, High Holborn; Malmes- 
bury ; Coventry; and Newgate Street 


ng Garden 


Hamer, Thomas Greensit, Wakefield 
Hill, Richard Price, 3 Sevgeant’s Ian, Fieet 
Street; and Worcester . 6 ws 


Hallward, Charles Bernevs, Swepstone Rec. ° 

; and Albany St., Regent’s Park ; 

Hick, Robert, 20, ChanceryLane; and Selby .. 
Hore, Edward Madge, Dulwich Common, 

Surrey . .« °. : 

Hartley, John, Bury . . . . . 
Hurford, Alexander Samuel, 2, Castle Street, 

Holborn a a . : a 7 
Haldane, Robert, 29, Old Bond Street; and 

Old Burlington Street 2. ws) ws 
Hemmant, John, Christy’s Cottage, Old Kent 

Road; and Whittlesey . .. © 
a 


Clerks’ Names and Residences. 
William Burdett, Manchester 


John Fenwick, Newcastle-upon-Tyne 
Hugh Shield, Queen Street, Cheapside 


William Gill Glabb, Great Torrington 


. Messrs. Statham and Horner, Liverpool 
. James Bowen May, Queen Square 


. Johnson Atkineon Busfield, Bradford 


William Henley Gibbon, Great James Street 


James Winter, Norwich 
Andrew Tucker, Charles Street, Blackfriars’ 
Road 7 


C. Ireland Shirreff, Lincoln’s Inn Fields 


a’ De icy 5 Wakefield 


Joha Scholey, Wakefield 
Charles Cresswell, Worcester 
G. Price Hill, Soho Square 
. Charles Cresswell, Worcester 
John Thomas Ambrose, Manningtree 
Edward T. Curdale, late of Bedford Rew . 
Matthew Pearson, Selby - 
James Hore, Lincoln’s Inn Fields 
Wilham Plant Woodcock, Bury 


John Taylor, Castle Street; and Oxford 
T. G. Norcutt, Queen Square | 


_ John Peed, Whittlesey 


Altornsys to be Admitted. 


Jarratt, William Otley, 9, Albert St., Morning- 
ton Crescent; andGreat Drifield . 
Jennings, Williams, 14, Manchester Street, 
Gray’s Inn Road; and Fellside ° 
Joachim, Bristow, 34, Gower Place, Euston 

uare ; Lowestoft ; ; and Park Street, 
Islingten 
Johnson, Richard, Southport, ‘Lancaster | 
Jeffreys, Charles, 7, Bedford Street, Bedford 
w; Southampton St.; Glandyé Castle ; 
and Denbigh 
Janeway, W ifiam, Portland Place, North 
Clapham Road 
= Francis, 23, Charlotte Street, Bedford. 
uare; Worcester; and Cheltenham 
Kays, ohn Henry, ll, Graham Street, saad 
Square ; and Sloane ‘l'errace . 


Kippiog, ‘Thomas, 27, Alfred Street, Bedford 
Square; and Tonbridye 
Pala 1, Great Bride Street, ‘Liverpool | 


Touch, John, jun., iz, Featherstone Build- 
Inge ; Langport, Eastover . 

I.umb, James, 12, Featherstone Buildings; 
Whitehaven ; and ‘Tavistock Place 

Lambert, Alfred, 13, Upper Stamford Street, 
Blackfriars ; 

Lea, John Wildman Thomas, 1, Arthur Street, 
Gray’s Inn Road; and Areley Kings, 
Wribbenhal! . 

Lowrey, Frederic , 23, W eston ‘Place, Pancras 


Lucas, William, High Street, in Wem . 


Lamb, William Preach. 1, Garden Place, 
Lincoln’ ¢ Ino Fields; and Bristol . . 

oe Mortimer Road, De Beauvoir 

own 

Levy, Henry, 7, Arundel Street, Strand . 

Lewis, James Price, 21, Liverpool St., King’ * 
Cros; Hertford ; ‘and Coventry Btreet 

—- L,_ George, 13, Half Moon Street, 


Meggi oe a ee Graham, _Newesstle-on- 
yne; and York . ‘ 
Mylne, Everard, New River Head . ° 


Moore, William George, 42, Lothbury . 

Morms, Edward, 6, Seahammed Street, 
Mornington C Crescent ; Hereford ; Wel- 
lington and Ham d ‘ 

Molineux, Joseph, ‘Cordwainers’ Hall . 

Medland, William, jun., Rte Caine Street, 
Strand ; and Saiters’ H 

Norman, George Lewis, Yeord and 4, Wig- 
more Street . 


Nickoll, Johu Jaates, 16, "Ely Place, Helborn . e: 


Ord, John Charlee, 2, Cumberland Terrace, 
Regent's Park 

Owen, gy ye 21, New Ormond Street ; 
and 10, Angel Street, Is ngton 

Perkin, Henry Thornton, 19, Addle Street, 
Wood Street, a! Streatham Hill; 
and Devonshire 


Parr, William, 17, Portugal Street, ‘Lineoln’ 8 | 
, Richard W eston Parr, Poole 


Ion; and Poole 
Pike, F. Christopher Vernon, 9, Canonbury 
Terrace, Islington . , ; ° 


a 


. Edmund Dade Conyers, Great Driffield 


. Silas Saul, Carlisle 


. Edmund Norton, Lowestoft 


Already admitted in C. P., Lancaster 


Ieaac Gilbertson, Bala 
Samuel Edwards, Denbigh 


. John J. J. Sudlow, Chancery Lane 


. Jobn Williams Knipe, Worcester 


Francis Herbert, Staple Inn 
John Wa‘son, jun., Lincoln’s Inn Fields 
John Watson, een., Wood Street 


. Messrs. Carnell and Gorham, Tonbridge 
. Henry Edwards, Ely Plice 


John Samuel Warren, Langport, Eastover 
John 8. Gregory, Bedford Row 


. William Lumb, jun., Whitehaven 


. John Iliffe, Bedfurd Row 


. Bdward Richmond Nicholas, Wribbenhall 
John Lowrey, North Shields (deceased) 
H. Aug. de Medina, ‘lhavie’s Inn 


: Silas Nickson, Wem 


Samuel Walualey, Wem 
. Robert Osborne, Bristol 
. John. Lake, Lincoln’s Inn 


. John Lewis, Arundel Street 
. Philip Longmore, Hertford 


Geo. Fred. Prince Sutton, Basinghall Street 


James Russell, York 


. dJarres Terrell, Exeter 


Henry B. Wedlake, King’s Bench Walk 


. — Moore, Lincola 


. John Cleare, Hereford 


. George Philcox Hill, Brighton 
. Thomas Sworder, Hertford 


. Messrs. Newman and Lyon, y eovil 


Robert Southee, Ely Place 
. John Ord, York 
. Edward Griffith Powell, Carnarvon 


‘Thomas Leigh, George Street, Mansion louse 


Severe William Pike, Bedford Row 
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Pinchin, John, , jun, , Winsley, Wilts ‘ 

Poole, William Thatchell Henry, 63, A 
Inn Fields ; Stoke-under-Hamdon ; 
Gray’s Inn Place; and ak 
Buildings ‘ 

Poole, William Thearsby, 7, Featherstone 
Buildings ; Carnarvon; Angel ey 
and New Ormond Street ° 

Pratt, John Forster, 7, Arthur Street, Gray’ . 
Inn Road; and Berwick-u on-'T'weed ‘ 

Pollard, George Octavius, 35, Dorset Street, 
Portman Square. 

Payne, John, 66, Judd Street ; 
Place; and Nottingham . 

Roscoe, W ‘liam, 4, Holford Street, Clerken-— 
well; Nether Knutsford; Lower Cal- 
thorpe Street ; Beaumaris; and M yddleton 
Square . 

Rowlands, John, 27, Alfred Place, Bedford 
Square; and Chester. ‘ 

Roche, Charles Bennett, Dav entry , 

Redmayne, Thomas, jun., Gigggleswick 


“Tavistock 


Robinson, William, 1, Frederick Street, Gray’s 
Inn Road; Richmond; Charter House 
Square . ° 

Radcliffe, William, Tranmere and Burton 
Crescent 

Rowcliffe, Edward Lee, 7 7; New Ormond St. ; 
and Milman Street 

Roose, Francis, 33, Upper Montague Street, 
Montague Square : 

Reynolds, Henry, Wellington Road, Hande- 
worth; and Stafford 

Stanton, Thomas Knight, Dorchester; 3, Cam-— 
bridge Street, Hyde Park Square ; 76, 
York Road, Lambeth . 

Smallwood, John, 37, Lower Park Street, le- 
lington ; and Birmingham . 

Sparrow, John Wm., 70, Upper Seymour St. . 

Stevens, John Robert, 65, Moorgate Street; 
and Warwick Villas, Maida il . ° 


Spurr, James Frederick, 28, Everett Street, 
Russell Square ; and Gainsburgh ; 
ae taal 66, Judd Street ; and Powis 


Salmon, “John, 28, Tavistock Place, Tavistock | 
Square ; Newcastle-upon-'l'yne ° ; 


Selby, Francis Thomas, Spalding .  . 


Smith, Charles Joseph; 5, Willow Terrace, 
Islington; and uildford ° 
Sampson, Henry Atkins, 28, King Street, City 


Skipper, George, Hamlet of Thorp, Norwich ; 
and Grafton Street 

Stansfield, John Fish, 3, Mornington Place, 
Hampstead Road ; Todmorden ; = Ac- 


rington 
ewe, Charles, 43, Carey Street . . 


Selby, John Caleb, 32, Tavistock Place, 
Tavistock Square ; and Sheerness . 
Slater, William, 10, Lower Calthorpe Street; 

and Manchester 
Swith, Robert, 13, Baker Street, Clerkenwell ; 
~ Warwick ; and Norfolk Street ° ° 


. Ashle == Bi 


Attorneys to be Admitted. 


- William Stone, Bradford 


John Slade, Yeovil 
John Sherwood, King’s Bench Walk 


Richard Anthony Poole, Carnarvon 
William Lowe, Tanfield Court, ‘Temple 


Robert Weddell, Berwick-upon-Tweed 
Messrs. Powell, Broderip, and Wilde, New 
Square, Lincoln’s Inn 
Edwin Eddison, Leeds 
George Rawson, Nottingham 


- Thomas Roscoe, Nether Knutsford 


- John F. Maddock, Chester 
Thomas Corbet Roche, Dav entry 


- Joseph Newton, Furnival’s Inn 


J. Champley Rutter, Ely Place 


. Henry Allison, Richmond 

« Thomas Toulmin, Liverpool 

. Charles Rowcliffe, Stogumber 

- John Jiderton Burn, South Square, Gray’s Inn 
. Edward Bower, Birmingham _ 


William Charles Lacey, Qucen St., Cheapside 
Jos. Edm. Pool, Walbrook Buildings. 


- William Spurrier, Birmingham 
Henry Tiffen, Sudbu 
Christopher Riavaie, Heid 
Henry Walker, Southampton Street 
T. N. Farquhar, Sydenham 
Henry Spurr, Gainsburg 
Samuel Bellamy, Gainsburgh 


+» James Burton, Powis Place 
Thomas Carr, Newcastle-upon-Tyne 
Mark L. Jobling, Newcastle-upon-Tyne 
les, Spalding 
wards, Spalding 


Joseph Hockley, Guildford 

Robert Taylor, Gray’s Inn Square 
Sam. Edw. Donne, New Broad Street 
'l’. H. Devonshire, Austin Friars 


- John Skipper, Norwich 


. James Stansfield, Ewood, near Todmorden 


Charles Score, Austin Friars 
Thomas Turner, Bath 

Knowles King, Maidstone 
Robert Edmeades, Sheerness 


. James Saunders, Manchester 
Samuel William Haynes, Warwick 


Attorneys to be Admiited, 


Stoker, John , Newcastle-upon-Tyne . 
‘Townsend, James n, Plymouth . ‘. 
Taylor, Joba, jun., Leverington Pane Drove, 


Ely ; and 2, Green Terrace, Clerkenwell . 
Turner, Llywelyn, 21 and 11, New Ormond 

Street ; and Carnarvon . ‘ ; 
Tarleton, Francis Willington, 9, Phoenix St., 

Clarendon Square . 2. wes 


Thomas, William Joseph, 4, Canonbury Park, 
Islington; Brecon; and Hereford . 
Thomas, David, Carmarthen . : 
Tennant, Edmund, 8, Arthur Street, Gray’s 
Inn Road; and Peterborough . 
Tudor, James, Kidderminster ‘ 
Witchell, Edwin, Stroud F : . 
White, John, jun., 9, Grosvenor Place, Cam- 
berwell Road ° : . ; ° 
Wittey, Henry, 24, Trinity Square ; and Col- 
chester . ° ° . ° ° ° 
Wrest, Frederick, 20, John Street, Pentonville ; 
Peckham; and Highgate R ‘ . 
Wilkinson, William, 2, Upper Charles Street, 
Northampton Square; and Morpeth ; 
Wills, Thomas Edward, 2, Regent Place, 
West, Regent Square; and Shaftesbury 
White. George Graham, 31, Charrington St., 
Ciarendon Sq.; St. Austell; and Arthur 
Street . . » @, ‘ ‘ : 
Whitehead, Thomas William, 14, Elizabeth 
Terrace, Liverpool Road . ° . 
Woodhouse, Josh. Carpenter, 53, Frederick 
Street, Gray’s Inn Road ; and Leomineter 
Winfred, Will'am, 6, Elysium Row, Fulham ; 
and 31, Hart Street, Bloomsbury . . 
Withall, William Henry, 7, Parliament Street, 
Westminster . ‘ ° ‘ . , 
Walpole, William Sturman, Norwich Beyton 
Lodge, near Bury St. Edmund’s; and 
Clarendon Square . . . . 
Wright, William, Settle . ; ° ° 


Wallis, George Oakes, 13, King Street, Port- 
man Square; and Derby . 

Welstead, Frederick, 15, Cadogan 
Chelsea . ° 


Worthington, Thomas, 6, Myddleton Square ; 
and 60, Carey Street, Lincoln’s Inn ‘ 

Wetherfield, George Manley, 5, Union Place, 
City Road «. « «© es 


To be added to the List for Trinity 


Buesell, Edward Reuben, 24, Gerrard Street, 
Islington ; Winckworth Buildings ; East 
Road, City Ruad; and Gloucester . ‘ 

Cambridge, John, jun., Bury St. Edmunds 

Campbell, by ess Knight, 8, Craig’s Court, 

roes ; 


Fearnbead, Charles Peter, 8, Clifford’s Inn . 
Hawthorn, Edwin Herbert, Uttoxeter; and 
le ; P ‘ ° . ° 

Hayward, Charles Edwards, 7, Featherstone 
Buildings, Maddox Street ; : . 
Lloyd, Alexander Evan, 12, Jobn Street, 
Adelphi; Chester; and Bruton Street. 


Spicer, Ral North, 25 and 17, G 
Cheucatt levess P : “a 


Terrace, 


John Clayton, Newcastle-upon-Tyne 
William Richard Bishop, Exeter 


Thomas Ayliff, Holbeach 


Richard Anthony Poole, Carnarvon 
John Willington Tarleton, Wednesbury 
R. H. Tarleton, Birmingham 
F. W. Wilson, Sheffield 


. Alfred Rendall, Hay 


Lewis Morris, Carmarthen 


. John Gates, Peterborough 


William Boycott, Kidderminster 
William Thomas Paris, Stroud 


John White, Barge Yard, Bucklersbury 
Samuel Wittey, Colchester 

Thomas Lott, Bow Lane 

George Brumell, Morpeth 


. Thomas Wills, Shaftesbury 


William Shilson, St. Austell 

Henry Whitehead, Rochdale 

James Thomas Woodhouse, Leominster 
Charles Addis, Great Queen St, Westminster 


John so mare Bedford Row 


Articled, by the name of William Walpole, jun., 
to Jonas Walpole, Northwold, near Stoke 
Ferry, Norfol 


John Fearenside, Burton-in-Kendal 
John Cowburn, Settle 


William Eaton Mousley, Derby 
Julius Gaborian Shepherd, Feversham 
Edward Trollope, Carey Street 


_ John Thrupp, Winchester Buildings 


Term, 1847, pursuant to Judges’ Orders. 


Francis Buchanan Hoare, 66, St. James’s St. 


. John Cambridge, Bury St. Edmunds 


John Wadsworth, Nottingham 
Peter Fearnhead, Clifford’s Inn 


Richard Lowe, Cheadle 

Thomas Waters, Winchester 
B. M‘Leod, Temple . 

David Williams, Pwilheli 
Anthony W. Irwin, Gray’s Inn 
Charles W. Potts, Chester 


sar: Spicer, Great Marlow 


- Waller, jun., Finsbury Circus 
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ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Courts of Lquity. 
LAW OF WILLS. . 
(‘fre plan is here y ursued of giving a separate 
section of the Digest, comprehending all the 
decisions on one important subject, instead of 
interspersing them generally amongst other 
subjects. The cases on the Law of Wills are 
sufficiently numerous to constitute a section of 
themselves, in like manner as we have arranged 
the Law of Costs, Attorneys, Evidence, Arbi- 
tration, &c. The Law of Railways anil other 
Joint Stock Companies ;—the Poor Law and 


Magistrates’ Cases ;—and other important heads | 


of Law and Practice, may also be separated 
from the other decisions of the Superior Courts. ' 
The points thus collected will serve as supple- 
ments to the 'l'reatises on the subjects to which | 
they relate, and furnish a very convenient | 
compendium both.for the student and the. 
practitioner. } 


ABSOLUTE INTEREST. 
} 


Absolute interest cut down to a life interest 
for a limited purpose, held to remain absolute | 
upon failure of that purpose. . . | | 

A testator bequeathed his residuary estate in 
terms which, in the first instance, gave abso-' 
lute interest to his children, but he directed: 
half only of hic daughters’ shares should be! 
transferred to his daughters at 21, or marriage, 
and the other settled on them for life, with re- 
mainder to their children. ‘There were gifts 
over in events which did not happen. 
daughter attained 21, and died without havin 
been married. Held, that as to her moiety di- | 
rected to be settled, she. had an absolute in-| 
terest, subject to the rights of her children, and 
there being none, her py. ~honsca were en- 





Analytical Digest of Cases : Courts of Equity. 


interest in the subsequent accumulations ac- 
cruing during the minorities of the other chil- 
dren. Routh v. Hutchinson, 8 Beav. 581. 


See Remoteness. 


a _. . ANNUITY, 
See Foreign Funds. 

; BEQUEST TO WIDOW. 
Support of herself and child.—A testator be- 
ieathed a heh &c., to his wife, for the use 
of herself and his daughter, subject to the fol- 
lowing truet:—‘That his wife and daughter 
should live together, and that his wife should 
take charge and see to the maintenance and 
support of his daughter during her minority, 
with the instructions of H.C.” He also gave 
100/. to his wife, in addition to the house, &c., 
for the further ‘support of herself and hie 
daughter. Held, that the widow took abso- 
lutely, subject to a trist for the maintenance 
and support of the daughter during her mi- 
nority, and which did not cease upon her mar- 
riage under age. Conolly v. Farrell, 8 Beav. 
347. - 
Case cited in the judgment: Pride v. Fooks, 2 

Bear, 430. 


See Lapsed Bequest ; Residuary Bequest. 
, CHILDREN. 


- Second hushand.—Under limitations in a will 
to a matried woman, her husband and children, 
held, on the context, that the children of -her 
second marriage took nothing. 
Bequest to a married daughter, for life, and 
if she survived her husband and children, to 
transfer it to her, but if she left children, then 
to her husband, Captain W., for life, with re- 
mainder to her children, with a gift over, in the 
event of her dying in the lifetime of her husband 
without leaving children, She died, leaving 
children by Captain W., and by a second mar- 
riage. fleld, that the latter were not entitled 
to participate in the fund, Stopford v. 
Chaworth, 8 Beav. 331. : 2 


| QOUMULATIVE LEGACIES. 
Substitutional legactes.—Testator, by his will, 


titled to that moiety. Winckworth v. Win:k- gave to his son 201., to be paid within one month, 


worth, 8 Beav. 576. 


A testator bequeathéd the residue to trustees, 
for the maintenance of his five children during 
their respective minorities, and he directed | 
them to accumulate the surplas income, “ for 
the benefit of the residuary legatees, and form 
part of the residue of his estate,” and subject 
as aforesaid, on trust to pay, &c., the residue 
to his five children, at 25, in certain shaves, 
but their shares to be vested at 21, &c.; and 
at that age they were entitled to receive all ‘the 
interest upon what. should then appear to be 
their “‘respective shares.” He authorised ad- 
vancements to be made to his sons, to be de- 
dacted out of their shares before any “final 
division.” One chitd Having attained her 
proper age, receivéd her share of the then 
Sferegate fund. “Held, that she retained no 





| after his death, and 5001. to his executors, in 


| 501. i : : 
ACCUMULATION. | trust to pay Ol. to his eon every six months, 


the first ag Joageeth' be made 6 months after his 
death ; and to such female servants who might 
be in his “a — “— : : 
mournigg. 2 ici gave 2,000/. to 
Bridget Bibby, in consideration of her faithful 
services, and directed that snm to be paid to 
her within sia months after his decease. By a 
subsequent. testamentary instrument, which 
purported to be his last will, but which he left ~ 
unfinished, he gave 191. 10s. to his son, to be paid” 
within ten days after his death ; and to Bridget 
Bibby, if she should be in his service at his de- 
eease,. 500L, to be paid af the end of nine 
months after his decease. B. Bibby was tlic 
enly ‘female servant who was in the teetator’s 
service at his decease. . 
‘Held, that the legacies of 19/. 19s. and 6004. 
ere substitutions for.the legacies of- 20/., 51, 


Analytical Digest of Cases: Courte of Equity. 


and 2,000/., previously given to the son and 
B. Bibby respectively. Kidd v. North, 14 Shn. 
463. 


Cases cited in the judgment: Hemming v. Gur- 
rey, 2 Sim. & Stu, 311; 1 Bligh, N.S, 497; 
Attorney-General v. Hlarley, 4 Madd. 263; 
Jackson v, Jackson, 2 Cox, 35. 


DISTRIBUTIONS, STATUTE OF. 


At what time persons entitled. — Testator di- 
rected his trustees to pay the dividends of cer- 
‘tain stock to his wife for life, and, after her de- 
cease, to transfer the capital to such person or 
persons, in such shares and proportions, at 
such times, and in such manner, as might be 
expressed in any codicil or codicils to his will; 
and, in default of such direction or appointment, 
to transfer and make over the same unto sach 
person or persons as would, under and by 
virtue of the Statutee of Distribution of In- 
testates’ Fatates, have been entitled to his - 
sonal estate in case he had died intestate. ‘The 
testator died without making any appointment 
by codicil, leaving his. wife surviving him. The 
wife afterwards died: Held, that the fund be- 
longed to those who, at. the testator’s death, 


and not to those who, at the widow’s death, 
‘would have been entitled to his personal estate 
in case he had died intestate; consequently, 
‘that the widow was entitled to a distributive 
share of the fund. But, semd/e, that there was 
between the widow and the 
at bis death ; 
ving survived 
those next of kin, wag not entitled to take the 
whole fand by survivorship. Jenkins vy. Gower, 


‘mo jot tenancy 
ext of kin of the testator livi 
and, therefore, that the widow, 


2 Coll. 537. 


Cases cited in the judgment: Clapton v. Bul- 
mer, 10 Sim, 44; Garrick v. Lord Camden, 


14 Ves, 372. —_ 
ELECTION, 


Heir ot law and residuary legatee.— Heritable 


Sond.—'The testator, who was a Scotchman 
domiciled in England, devised all the rest and 
residue of his real, personal, and mixed estates 


and effects, whatsoever and wheresoever, which 
d of or entitled 
to at the time of his decease, upon trust for his 
children, in certain shares. One of the children 

mg the heir at law of the teatator, became 
, according to the law of Scotland, to a 
a debtor of the testator 
after the date of the will, and given as a security 
for a debt which was owing to him at the time 
the will was made: Held, ist, that the heir was 
not e trustee of the heritable bond for the ex- 
ecutors of the testator; dnd secondly, that he 
was not beund to elect between the heritable 
bond and the benefits to which he was entitled 
under the will. Allen vy. Anderson, 5 Hare, 163. 


' Cuses cited in the judgment: tat point, Drum- 
Drummond, cited in Brodie v. Barry, 
2 Ves. & Bes. 127, 132; Jobastone v. Iaker, 
4 Madd. 474, n.; Duchess of Buccleugh v. 
Moare, 4 Madd. 467; Jerningham v. llerbert, 
4 Russ. 368, 2nd point, Churchman rv. Ire- 
lead, 1 Huss. & Myl. £50; Pole v. Lord 
Semers, 6 Vea. 309, 319; Judd v. Prait, 13 


he might be seised or 


entit 
heritable bond made b 


moni rv. 
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Ves. 168; Dummer v. Pitcher, @ My!l. & K. 
262; Brodie v. Burry, ¢ Ves & Ben. 127, 139. 


FSTATHK TAIL, 


Testator devised lands to his son 4. T. for 
life, and after the decease of A. T., to his first 
son lawfully issuing, and for default of such 

ret issue, to the use of the second, third, and 
every other son, and the heirs of his or their 
bodies, the elder to be always preferred before 
the younger of such sons and heirs of his body ; 
and for default of such issue, then to the use of 
all and every the daughters of A.T., and the 
heirs of the body of such daughter and 
daughters, with remainders over. 
eld, that the first son of A. T’. took, neither 
by construction nor by implication, an estate 
tail, but a life estate only. Barnacle y. NigAt- 
ingale, 14 Sim. 456. 


EVIDENCE. 
See Executor. 


EXECUTOR, 


Evidence.—A testator appointed A. and B. 
his executors, and he gave them all his personal 
estate; “that is to say, for you to pay all 9s 
follows.”’ He then gave several legacies, and 
afterwards said,—“1 wish all this to be paid 
in six months after my death.” Held, under the 
1 W. 4, c. 40, that the executors did not take 
the unexhausted residue beneficially, but in 
trust for the next of kin...” , 

The 1 W. 4, c; 40, requires, that the intenticn 
that the executor shuuld take beneficially should 
appear by the will. : 

arol evidence is now inadmissible to show 
that the testator intended his executors ‘to take 
the residue beneficially. Love v. Gaze, 8 Beav. 
472, ‘es 
FOREIGN FUNDS, 


Annuity.—Diseretion of Trustees. —Tl:e tes- 
tator gave to the executors and trustees ap- 
pointed by. his will so much. of his personal 
estate as would produce a certain annuity, upon, 
trust to select, appropriate, and set apart the 
same, in their uncontrolled discretion, and pay 
the interest, dividends, and annual produce 
thereof for her life or widowhood; and if the 
annual produce of the personal estate and 
effects so set apart and appropriated should 
from any cause be increased or reduced, his 
widow was to receive such increased or reduced 
interest, dividends, and annuat produce; and 
from and after her decease or second marriage, 
the testator directed that the personal estate 
and effects so appropriated or set apart shall 
fall into his resi:luary estate. And the testator. 
empowered his trustees, at their own discretion, 
to permit the whole or any part of mil epee 
estate to remain on the securities on which the 
same might happen to be at his deccase, or 
otherwise to convert and alter the same at their 
own abvsolute discretion. The testator’s per- 
sonal estate was invested in foreign funds. 
The trustees did not exercise their discretion 
as to the appropriation of the investments ‘to 
adewer the annuity, but submitted to act as 
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the court should direct: Held, that the court 


would not direct any appropriation of the. 


foreign funds to anewer the annuity to the 
widow, but would direct the annuity to be 
raised by the purchase of consols, referring it 
to the Master to inquire what part of the exist- 
ing investments it would be proper for that 
purpose to call in, having regard to the invest- 
ments of other parties under the will. Pren- 
dergast v. Lushington, 5 Hare, 171. 


HEIR AT LAW. 
See Election ; Revocation, Conditional. 
HERITABLE BOND. 
See Election. 


INCOMPLETE TESTAMENTARY PAPER. 

- Substitution of legacies.—A legacy given by 
an incomplete testamentary paper held to be in 
substitution for two legacies of greater amount 
given to the same party by a previous will and 
codicil. 

If an incomplete testamentary paper, made 
before the Ist January, 1838, contains internal 
evidence of an intention to make an entirely 
new disposition, and for that purpose to undo 
all that had been done by a previous complete 
will, the court will give effect to the new dis- 

ition as far as it goes, in eubstitution for the 
ormer, but will treat the former one as opera- 


tive so far as no substituted disposition is pro-. 


vided in its place. Kidd v. North, 2 Phill. 91. 
. Cases cited in the judgment: Jackson v. Jack- 
son, 2 Cox, 35; Attorney-General v, Harley, 
4 Madd. 263; Ileming v. Clutterbuck, 1 BI. 
N. S, 479; Fraser v, Byng. 1 Russ, & My. 
90. 
| “* Is8UE.” 


1. Testatrix bequeathed her personal estate 
to her sisters, or, in case of the death of either 
or any of them having issue, then the share of 
her = dying to go to such child or children 
equally. : 

All the testatrix’s sisters died in her lifetime, 
without leaving any child or children living at 
the testatrix’s death, but one of them left two 
grandchildren living. 

Held, that the word “issue” meant “ child 
or children,” and consequently that, in the 
events that happened, the testatrix’s estate was 
ee of. Goldie v. Greaves, 14 Sim. 348. 

2. Bequest to testator’s brother and sisters, 
A., B., and C., for their several lives, share 


and share alike, and after the decease of either pe 


of them, then, as to the share or shares of one 
or either of them so dying, the testator be- 
ueathed the same tothe “issue of the body or 
dies of him, her, or them so dying, begotten 
he their present hushands,” share and share 
ike, for ever. Assuming that A., B., and C. 
took life estates only in the fund, the court was 
ro opinion — the words “ — fl “7 body,” 
‘*s Comprehended not only children but 
grandchildren and more remote descendants of 

»©., and C. Evans v. Jones, 2 Coll. 516. 
cited in the judgment: Taylor v, Langford, 

Ves. 118; Walker v. Shore, 15 Ves. 122. 


‘\ 






Analytical Digest of Cases: Courts of Equity. 


JOINT TENANCY. 


Testator bequeathed his residuary pereonal 
estate to trustees, in trust to pay the ioterest to 
and amongst all the children of his brother, for 
their respective lives, and after their deaths, as 
they should rexpectively die. he gave the prin- 
cipal of their respectire shares to their respective 
children; and if any of his brother’s children 
should die without leaving any child, he gave 
their shares to their surviving brothers and 
sisters for life, and afterwards to their respec- 
tive children, in the same manner as their origi- 
nal shares were given. One child of the testa- 
tor’s brother had three children, one of whom 
was born after the testator’s death, and that 
child and another died in their parent's lifetime. 
Held, that on the death of the parent, the 
‘surviving child became entitled to the whole 
' share of which the parent had been tenant for 
life. Amies v. Skillern, 14 Sim. 428. 

See Per Stirpes ; Power of Appointment. 


LAPSED BEQUEST. 

Devisee or legatee’s death. — Republication.— 
The testator, by a will made before the Wille’ 
Act (7 W. 4, and 1 Vict. c. 26) came imto 
operation, bequeathed a share of his residuary 
estate to one of his eons, who was also thereby 
made one of the devisees in trust and executors 
of his estate. The son died after the Wilts’ 
ct came into operation, leaving issue; and 
after his death, ‘the testator made a codicil to 
his will, altering a bequest to another child, buat 
in other respects confirming his will: Heid, 
that the gift to the son did not lapse, but that 
the sarre, so far as it was real estate, d 
to the heirs-at-law of the son, and so far as it 
was al, to his executrix, under a will 
made before the Wills’ Act came into operation. 

That, under the 34th section of the Wills’ 
Act, the effect of the re-publication of the will 


by the codicil, was the same as if the testator 
| y 


at the date of the codicil made a will in the 
words of the will so republished. H’tnter v. 
Water, 5 Hare, 306. 


LEGACY. 


1. Residue. — Expense. — The testator gave 
his real and personal estate to his executors, 
upon trust, after conversion and payment there- 
out of his debts, funeral and testamentary ex- 
penses, and legacies, to stand possessed of the 
residue, and divide the same into ten equal 
parts or shares, which he og apne to ten 
7 _ pula in rps will, and he declared that 

e net residue of his pro , after ent 
of the debts, &c., should apc! 10,0002. then 
10,000/., only should be applicable to the said 
trusts, (1,000/. to each share); and in that 
case the testator gave the residue of his said 
property beyond the sum of 10,000/, to his 
nephews and nieces in equal shares. The net 
residue after the payment of debts, &c., ex- 
ceeded 10,0002, One of the 10th shares of the 
10,000/. lapsed by- the death, in the testator’s 
life-time, of one of the —— : Held, that the 
lapsed share of 1,000/. did not pass as residue 
to the nephews and nieces, but was undisposed 
of, Green y. Pertwee, 5 Hare, 249. 


Analytical Digest of Cases: Courts of Equity. 


2. Set-off.— Debt.—Where a debt to the 
estate of a testator may be set-off by the exe- 
cutors, against a legacy hequeathed by the tes- 
tator ca ies debtor, such debt may also be set- 
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sons in like manner, with remainder to his own 
right beirs for ever; and he declared that his 
trustees and executors should stand possessed 
of his personal estate after John’s death, in 


off against a legacy bequeathed by the testator | trust for such person and persons, in the same 


to the wife of the debtor, subject to her equit 
(if any) in the legacy. AM‘Mahan v. Burchell, 
5 Hare, 325. 

See Cumulative Legacies ; Election ; Incom- 


— Testamentary Paper ; Lapsed Legacy | 


iption ; Specific Legacy. 
MARSHALLING OF ASSETS. 
Additional legacy to A., charged upon real 

and personal estate ; other legacies not charged 
upon the real estate ; if A. exhaust the personal 
estate, other legatees shall have satisfaction out 
of the real estate devised.—Ambl. 127. Han- 
by v. Fisher, 2 Coll. 512, n. 


MISDESCRII’TION OF LEGATEE. 


1. Testatrix bequeathed 200/. reduced an- 
muities, standing in her name, to her nephew. 
That bequest was copied from a prior will, at 
the date of which she had 200/. reduced an- 
nuities standing in her name. Afterwards she 
sold that sum, together with certain additions 
which ehe had made to it, and invested part of 
the proceeds in 25/. long annuities: Held, that 
the long annuities, which were the only stock 
that she was entitled to at the date of her las: 
will, and at her death passed to her nephew. 
Kiag v. Wright, 14 Sim. 400. 

2. Bequest to John Newbolt, second son of 
William Strangways Newbolt,.vicar of Somer- 
ton. The vicar of Somerton was William Ro- 
bert Newbolt. His 2nd son was Henry Robert, 
and his 3rd son, John Pryce: Held, that John 
Pryce was entitled to the legacy. Newbolt v. 
Pryce, 14 Sum. 354. 


PARENT AND CHILD. 
See Settlement. 
PERPETUITY. 


Remoteness.—'Testator gave his freehold and 
copyhold estates and his personal estate to 
certain persons (whom he appointed his exe- 
cators), in trust, out of his personal estate 
and by sale or mortgage of his freehold and 

bold estates, to raise money sufficient to 
pay bis debts, funeral expenses, and legacies, 
and out of the rents and interest of so much of 
bis real and personal estate as should not be 
weld or disposed of for those purposes, to pay 
¢@ttain annuities and such sums as his trustees 
sheald think eufficient for the maintenance of 
his son John and his children, (if he should 
have any,) and to accumulate the residue of the 
rents and interest during the life of John, and 
after John’s decease, to stand seised of his real 
estates, in trust for John’s first son and the 
beirs of the body of such first son, “ succes- 
sively as they should be in priority of birth, 
and for the several and respective heirs of the 
‘bedy and ies of e€ such son, and, for 
defanalt of such issue,” for A. for life, with re- 
mainder to his sons in tail, with remainder to 
B. and his sons, and to C. and D., and their 


order and succession, and for such ard the 
same estates and interests as were thereby de- 
clared concerning his real estates, so far as the 
nature of the property, the rules of law and 
equity, the deaths of parties, and other con- 
tingencies would admit of. The testator died 
in 1780; his son John was his heir-at-law and 
customary heir. John and 4., B., C. and D. 
died without issue. 

Held, that the trusts subsequent to the trust 
for the first son of John were not void, for re- 
mnoteness, and that the ultimate trust of the 
personal estate, as well as of the freehold and 
copyhold estates, vested, on the testator’s death, 
in his son John, as his heir-at-law at his death. 
Boydell v, Golighty, 14 Sim. 327. 

See Remoteness. 


PER STIRPES. 


Joint tenants.— Substitution.—Gift to A. for 
life, with remainder to the daughters of B., 
“ and their descendants, per stirpes, to-hold to 
them, their heirs, and assigns for ever.’? The 
daughters had children at the death of the tes- 
tator and of the tenant for life: Held, that the 
daughters took absolute interests and in joint 
tenancy, and that the issue could only take by 
substitution. . 

The words per sfirpes held to impart not only 
distribution, but succession or some species of 
representation. Dick v. Lacy, 8 Beay. 214. 

Case cited in the judgment: Pearson v, Ste- 

phen, 5 Bli.203; 2 Dow. & Cl. 328. 


POWER OF APPOINTMENT. 

Joint tenancy.—A bequest of property to be 

at the dis of the testator’s wife, for berself 

and children, does not give the widow the 

power of appointment, or make the widow and 

children tenants in common, but creates a joint 
tenancy. Crockett v. Crockett, 5 Hare, 326. 


Case cited in the judgment: Raikes v, Werd, 
1 Hare, 445. 


PRECATORY WORDS. 
See Trust. 
QUALIFYING GIFT. 


Illustration of the distinction hetween a direc- 
tion in a will which goes to cut down or qualify a 
prior absolute gift, and one which only goes to 
regulate the mode in which such gift shall be 
dealt with andenjoyed. Gompertz v. Gompertz, 
2 Phill. 107. ; 

REMOTENESS. 


Perpetuity.— Accumulation. — Testator de- 
vised his estates in trust for the plaintiff for life, 
with remainder to his first and other sons in 
tail male, with remainders over; and directed 
that, if any person for the time being entitled 
to the possession of the estates should be under 
21, the trustees should, so long as the person 
so entitled should be under 21, receive the 
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rents and apjly a competent part thereof for Held, that the clause of revocation and gift. 
his maintenance anil invest the sutplus in their | over were valid. Cooke v. Twreer, 14 Sim. 493. 
names on government or real security, and from} Case citedin the judgment: Stapilton v. Stapil- 
time to time receive the income thereof and ton, 1 Atk. 2. 

invert the same in like securities, 80 that the SKTTING-OFF DEBT. 

‘sane might accumulate, and should stand | ie 

possessed of such eurplus rents, together with | Legacy. 

the accumulations thereof, upon trust to invest SETTLEMENT. 


‘the same from time to time in the purchase of! 1 parent and child —So long as property to 
real estates, to be forthwith settled to the uses! 14:2) a married woman becomes entitled under 
and upon the trusts thereby declared of the de-! ,, intestacy remains in the hands of the ad- 


vised estates. Held, that the trust was void’ ninistrator, and she and her hweliand have 

fér remoteness. Browne vy. Stoughton, 14 Sim. | done nothing to point out the mode in which 

~ 5 Perchably 7: Aevnaalatlos they wish the fund to be dealt with, their child 
uity ; .fccumn Ne 


‘cannot enforce its equity co a settlement. 


REPUBLICATION OF WILL. aig Fi aba qr riled ‘aie, ta ee 

peed 2. If a testator directs fis rea 
ee em: settled on his son, his heir apparent, for life 
RESIDUARY BEQUEST. | with remainder to the first and other sons of 


1. Testator bequeathed all his personal estate, | his song, in tail, with remainder to A. for life, 
except the money laid out in, stock, mortgages, | with remainder to his first and other sons in 
and bonds, to A.; and as ta his muney in, tail, with remainders to other persons and their 
stock and on mortgages and honds, he gave, sons in like manner, and ultimately, on Ais ows 
the same to B. ‘The yift to B. failed by an! right heirs; and his personal estate to be 
event analogous to a lapse: He/d, that the pro- settled on the same persons, in the same order 
perty which was intended to be given to B.'and succession, and for the same estates and 
passed under the residuary bequest to A. Interesty, 80 far as the nature of the proy 
-Evans vy. Jones, 2 Coll. 516. and the rules of law and equity will admit of, 

Cases cited in the judgment: Cambridge v, the court, if a suit ie instituted immediately 

Rous, 8 Vea.1%, 25; Leuke v. Robinson, after the testator’s death, for the purpose of 
Mer. 363, 39%. , having a settlement made, will order the ulti- 

2. A testator gives to A. B. the residue of =_— oc age f the — oe 

his personal estate, except certain South Sea’)? a a cli 


‘stock, which he gives to C. D. The stock is heir. Boydetl:v. Golightly, 14 Sim. 328. 


afterwards converted into money. It falls into: SPRCIFIC LEGACY, 
the residue given to A. B. Whrofteld v. New-, Upon the construction of a will: Held, that 
ton, 2 Coll. 520 n. |certain legacies of stock, and of on 
See Election; Legacy. mortgages, bonds, &c., were specific. Evans 
REVERSIONARY INTEREST. v. Jones, 2 Coll. 516. 
Timitation “to and for the benefit of the ex-! SUBSTITUTIONAL LEGACIBS, 


ecutors and administrators of a tenant for life.” a : 
—A sum of money was bequeathed in trust Soe See Camulative Legacies; Incomplete Testa 


several tenants for life in succession, with | MOnfers Papers; Per stirpes. 


remainder to such person or persons as one of TAIL, KSTATE. 
them, who was a married woman, should by} See Estate Tail. 
will appoint, and in default of such appoint- | 
ment, “ to and for the benefit of her executors a , 
or administrators.” ‘The lady died without| — !- Precatory words.— A direction in a will 
making any appointment. Heid, that her per-| that certain persons should be employed as 
sonal representative touk the reversionary in-| 8gainst a manager of testator’e estates when- 
terest in the fund, not beneficially nor in trust| ever his trustees should have occasion for the 
for her next of kin, but as part of her estate. | Services of a person in that capacity’: Held, net 
Attorney-General vy. Mulkin, 2 Phill. 64. to create a trust which such person could en- 
Cases cited in the judgment: Saberton v. Skeels. force. Finden v. Stephens, 2 Phill, 142. 
1 Russ. & M. 587; Walton +. Makin, 6 Sim | Case cited in the judgmeat: Shaw v. Lawless, 5 
448; Daniel vy. Duley, 1 Phil. 1, Smith v. C.& F. 129. 

a ie in Game : " llicllagg 2, Precatory. — Testator, after reciting that 

Bear. 46. , . *“ the was desirous of making a suitable provision 
for his wife, as well as for his davghter and 
grandchild, in order to mark his unbounded 
Forfeiture. — Heir.—'Yestator, after giving | confidence in his wife, and his belief that she 
certain benefits to his heiress at law, out of his would be actuated by the most maternal re- 
real estates, revoked them, and gave them over, gard towards his child, gave her all his ont ari 
in case she should dispute his will or his com. | for her own use, benefit, and disposal absolatety, 
petency to make it, or should not confirm it implicitly relying on her attachment to has 
when required by the trustees. daughter and granddaughter, He then directed 


REVOCATION, CONDITICNAL. 


Analytical Digest of Ceses.—Supersor Courts : Lord Chancellor. 


his execittors to sell bis property, and to inrest 
the proceeds on government or real securities, 
in hee wife’s name alone, or jointly: with his ex- 
ecutors (with power to change the securities) ; 
“To hold the same, unto my wife for her own 
absolute use, benefit, or disposal: And whereas 
I have hereby manifested abundant proof of 
entire confidence im my said dear wife, by thus 
giving. her the sovereign coatrol aver the whale 
of my property, for her sole use and benefit, 
which she will duly appreciate accordingly ; 
bat, in so doiag, I nevertheless eurnestly con- 
jure Poses the _ of my executors, He 
proceed, forthwith, to make ample provisions, 
deed or will, for our ouly child and grandchild.” 
The will concluded with a power to the wife, 
who was executrix, and to executors, to re- 
tain their expenses qut of the testator’s estate : 
Held, that no trust was.ordered by the will, ia 
favour of either the daugliter or the grand-| 
daughter. Winch v. Brution, 14 Sim, 379. } 
_e Wipow. | 


See Bequest. 
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DECISIONS IN THE SUPE.| 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THER SEVERAL 
courts. : 


RECENT 





fart € bancellar. 
Arnold +. Arnsid?* Aprit 30,'and May 8, 1847. 


New orpers (Nos. 16, (Art. 33,) 66 AND 
- 68).—CON8TRUCTION.—THE LAST OF 8E- 
VBBAL ANSWERS.—DISOHARGING ORDER 
. OF COURSE.. we 4 . 2 oe 
The terms “‘ the last answer,” and “the last 
of seperal answers,” used respectively in the 
_ several orders of May, 1845, numbered 16, 
(Art. 33,) 66 and 68, refer to the answers 
put in by the last substantial defendant who 
has been served wijh subpoena to appear and 
answer. Therefore a plaintiff may obtain 
one order of course for leave lo umend at 
any lime withia four weeks after the last of 
 gemeral af auch defendants has put in a 
- sufficient answer; but -this indulgence 
.» does not extend to cases where a defendant 
- -i¢ merely nomiaal, or has not. been served 
-. . with subpeaa toappear and answer, - __ 
=“Te discharge oz merits; or otherwise than for 
irregularity, an. erder'of course io amend 
@biained atthe Rolig in.a cause attacked to | 
another court, application muat. be. made to 
, the acd Cece 


Mr. Cooper stated that. this was an appeal 
motion from a decision of the Master of the 
Rolls. The cause was attached to the court of 
the Vice-Chancellor Wigram, and the. plaintiff: 
had'obtained at the ‘Rolls an ordcr of course to 
atmend;.umder the New General Orders of May, 
5845, No. 16, Att. 33, which order to amend 


+ set 


a8 it wae not ‘irregular, and-as be ceuld not: 


bie lordship had on motion refused to discharge, upon this point, but was dismissed.as.an apy 


of applyi 


6 


enter inta the merita of a cause not-attached to 
hie court. Arnold vy. Arnold, 33 L. O. 566. 
‘The point in the present case involved the con- 
struction of the words “ last answer” and “the. 
last of several answers,’ as used in the above 
order apd in Nos. 66 and 68 of the sane 
orders, and the question was, whether they im- 

lied the last answer filed or the last answer to 
be filed. Here there were several defendunt-, 
soxne of whom had not. answered, but more 
than four weeks had elapsed since the last an- 
swer of those who. had answered was ,to be 
deemed sufficient. The case of The King of 
Spain vy. Hallett, 3 Sim. 333, decided, that 
under the corresponding order of the old prac- 
tice (13th Order of April, 1828,) it was irregu- 
lar to obtain this order of course after the time 
had elapsed as to all those defendants who 
were within the jurisdiction, although no an- 
swer had been filed by another alleged to le 
out of the jurisdiction. ‘The learned counsel 
then referred to Cooke v. Betham,'1 Coop. 403; 
Foreman v, Gray, 33 L. O. 452 & 568, (called 
Freeman v. Gray at the firet reference) ; Araold 
v. Arnold, 33 Li. O. 566; and Dalforv. Hegter, 
7 Beay. 536, (31 L. O. 112); he was proceed- 
ing with his argument when 

The Lord Chancellor having remarked that 
the words in the 66th Order clearly meant the 
last answer to which a replication might ‘be 
filed, inquired if all the delicalants had been 
served with subpcena to appear and answer, 
and the care was directed to stand over until 
the following seal day. 

May 8th. Mr. Ellerton stated that some of 
the defendants had not been served, but all 
who had been had appeared and answered. 

Mr. Cooper said, his argument was then at an 
end, as the case of Cooke v. Peetham, (supra,) 
decided that parties not served were not within 
the old order upon ‘which ttie present is 
founded. mo 

Mr. Hare followed on the same side, con. 
tending that the last answer must mean the last 
answer on the file, and that as.each answer 
came in a new right accrued te the plaintiff to 
amend his bill by obtaining the order df course, 


'and he mentionetl acase of Myers vy. Weatherall, 
| argued before his lordehip during the sittings 


after last Hilary ‘Ferm, in which the 
to. this court was raiged.* 
“Mr, Eiderton, contri, referred to the cases 
cited above from the Legal Obserter, Ariother 
ground ef objection was, that the other -side 
were wrong. in coming here to. make the -appli- 
cation. If therehad been delays, the defend- 
ants should bave moved that the plaintiff 
shouki get in the outstanding answers, so that 
thebill might be taken pro coafesso as -against 
such as did not answer. ‘This. had been de- 
fined to be the practice by his lordship in 
Mastermen vy: Lewia, 33 L, O. 353.’ 
Mr. Cooper, in reply, submitted that they 
were right in applying to this court, = 7)” 


question 


> —_— + - = ee CO 


* This case was not decided by his. Lordship 


eee een ee 


peal fur costs only.—RrortTeR. |. - 


‘ 
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The Lord Chancellor thought that it was 
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The motion was afterwards renewed, when 


ute right to make the application to this court. |it appeared that the witnesses were required to 
Tith respect to the words of the Orders, he |prove certain deeds, which were admitted by 
thought that they were hardly debatable. It the party who had answered ; bat were said 
‘was quite clear that “the last answer” could | not to be forthcoming, and therefore could not 


not mean the last answer on the file. ‘The 
Order never could intend such an absurdity. 
It must mean the last answer to which replica- 
tion might be filed, and must therefore contem- 
plate a substantial and not a nominal defend- 
ant. The case of the The King of Spain v: 
Hullett, (supra,) decided, that the former order 
did not apply to defendants out of the jurisdic- 








‘be — as exhibits at the hearing. 


rd Langdale, after stating the facts, said, 
that the plaintiff had been guilty of great ne- 
gligence, but it was not to be considered 
whether the refusal of the motion would not 
occasion greater inconvenience to all parties 
than the granting it. If the cause came on 
under the circumstances now stated, there must 


tion. There was no doubt that on the merits! be an inquiry whether such deeds as were al- 
this order for leave to amend ought to be dis- | leged to have been executed were so executed ; 
charged, but the notice of motion should be| and that would occasion fresh delay; but he 
amended by leaving out the words “for ir-| should for the shortest possible time for publi- 
regularity.” cation to pass, which it was reasonable to allow 
The order was afterwards discharged by| under the circumstances. Ordered that the 
consent, without any fresh notice of motion! replication should be withdrawn -—that the 
being required by Mr. Elderton. plaintiff should be at liberty to file a new re- 
‘plication, and that publication should be en- 
Rolls Court. \larged to the last day of ‘I'rinity Term. ‘The 

iechaccan Willies. ' costs to be paid by the plaintiff. 

22, 1847. 


March ]1th and April 
WITHDRAWAL OF REPLICATION—ENLARG- Vice-Chancellor af Cnglanv. 


ING PUBLICATION. Walsh v. Trevanion. April 28th, 1847. 
The court will, under peculiar circumstances, , _ 
relaz its rule of not allowing evidence to be ee ee 
taken after ee and for that pur- 








RER BY WITNESS. 


pose allowed replication, which had been To support a demurrer to interrogatories ask- 
filed before all the answers were got in to be! ing a wi'ness to produce certain letters and 
withdrawn. | documents, il is not sufficient to allege gene- 


rally that they were received in a confiden- 
tial capacity ; enough must be stated in the 
demurrer to show that they were conf- 


Tuts was a motion that publication might 
be enlarged without prejudice to the depositions 
of witnesses already taken. The suit was a dential 
redemption suit, and the bill was filed in 1844 entiee. 
against three defendants, one of whom only); Tuts suit was instituted for the purposes of 
= at the time of filing the bill considered to) rectifying a marriage sett!ement, and have it de- 

e materially interested in the questions in the; clared that it was intended to comprise a part 
1065, and the plaiof, Without getting In the|worde of the deed” The iatention wet cup. 
, ’ e deed. is intention was su 
answer of the other defendants, filed his repli- | posed to be manifested from certain letters and 
cation. The cause had stood over till the pre-| communications which took ae with a Mr, 
sent time, while negotiations were pending, Burley, the solicitor to the defendant at the 
which had come to nothing, and the plaintiff time of the marriage; which letters and com- 
was now desirous of prosecuting the cause munications it was contended formed a valid 
against all the defendants, and for that purpose | agreement, and that the alteration afterwards 
of examining witnesses. _ _; made in the description of the property in the 
age eg ese rg —- for the Letaegred deed a to the —— of the 
said, it was put in 1 resent form rties, r. Burley was examined as a witness 
avoid the difficulty attendant nen an applica- by the plaintiff, and to the interrogatories asking 
tion, namely, the endangering any evidence; him whether there was not in his possession cer- 
amd Blosom e, contra, contended, that the cer ahr her igo papa sooner 
; ’ : : € put in a demurrer e fol- 
plaintiffs had made out no case to entitle them | lowing effect :—* to so much of the 15th and 
to the indulgence now asked. 17th interrogatories as call upon me to produce 

Lord Langdale observed, that no answer|any correspondence in writing with reference 
could be received after replication ; it would to the settlement I demur, so far as regards 
therefore be necessary that the replication|any letters I received with reference to the 
de ath Seager teiphen and that there was no- | aforesaid matters from Mary Brereton and 
thing of which the court was more jealous than Charlotte ‘'relawney, and for cause of de- 
allowing He ibys to be taken re igo saber ray that such rani “ath gala any 
cation; and directe e cause to stand over, that partic ar estates to be settled on such mar- 
he might obtain more explicit information as | riage, and I received such letters in my charac- 
to the points upon which it was desired to ex- | ter of confilential solicitor to those ladies, and 
amine witnesses, I therefore submit that [ ought not to be called 
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on to produce the same.” And to the inter- 
rogatory asking him whether there were not in 
his possession any books or papers containing 
any entry relating to or connected with the 
said marriage settlement, he put in a second 
demurrer as follows:—‘‘To so much of the 
29th interrogatory as requires me to produce 
and identify the books or papers containing 
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although it was alleged in a former part of 
the order that the putative father appeared 
in person. 

An order in bastardy having been removed 
into this court by certiorari, a rule nisi was 
obtained for the purpose of quashing it. The 
order was made under the 8 & 9 Vict. c. 10,. 
and followed the form number 8 in the schedule 


any entries connected with the settlement, I annexed to the act. The order recited the birth 
demur, aud for cause of demurrer say, that the of the bastard child; that a summons issued te 
said book or ledger contains particulars of| N, Shipperbottom, the alleged father of the 


confidential matters between myself and my 
clients.” 

Mr. Stuart and Mr. Beavan, in support of 
the demurrer, uiged that the witness in his 
demurrer had clearly embodied the rule of law 
relative to the privilege of an attorney: he had 
state] that he was the attorney; that the com- 
munications were confidential; and that they 
related to the subject-matter in dispute. That 
was sufficient. How was it ails to enter 
into the question of woat was contained in the 
communizations? They cited Parkhurst y. 
Lowten, 2 Swane. 194; Carpmuael v. Powis, 
1 Phill. 687; and Herring v. Clobery, 1 Phill. 
91. 


| 








child; that the said N. S. appeared in pursu- 
ance of the summons; that the woman havi 
applied to the justices for an order on the gai 
N.S.; and it being now proved to us in the 


presence and hearing of the attorney attending 


on behalf of the said N. S., that the said child, 
was, &c. The words “ of the attorney attend- 

ing on behalf of the said N. S.,”’ were inserted 

to fill up the blank left in the form given in the 

schedule, and the objection taken to the order 

was, that it did not appear that the order was. 
made in the presence of the putative father. 

Mr. Pashley. In convictions the court has 
held, that it must appear that the witnesses 
were examined in the presence of the prisoner, 


i tage = rh ab peat ep the — ceria tia — — are to 
e Fice-Chancellor sal, he could well Un-. he construed with the same degree of strictness. 
mibeaeain, Hi weiins Gal mame ee ea eee 
stion, a appear on the face of an order, the co 
which would have been sufficient to show that. makeovers intendment in favour of its validity. 
these communications were confidential. The Mr. Keane, contra, contended that it was evi- 
— was, ola = ee a 80 any! oot from the form given in the schedule that 
Secreta a hie akee conraera re meee 
5 »resent when the order was made, and the ac 
to thuse ladies. He might have done so, but, yi not give him any power to appear by at- 
he had failed in stating sufficiently that the, torney. 
letters he refused to produce were of a confi-| Lord Denmaa,C.J. I had some doubts 
dential character; that fact was not statedt ex- upon the validity of this order, but upon refer- 
re enough to make it the ground of a law-' ence to the Forms No.7 & 8 in the schedule 
al objection. As to the second demurrer, annexed to the act, I find from a note that the 
that wa in itself quite genrral. He did not legislature contemplated the fact of the putative 
ad, thas the entrie« contained amr se of rhe father appearing by attorney or counsel, This 
elt a with Paks arg hen the ede my ni and [ — the order a 
subject of the z2yth interrogatory, as ween leving that proof was given in t resence an 
him and the ladies, or either of them; that he, “tnt of the aaorney attending a behalf of 
had = by his position — ~~ yi the said putative father, is sufficient. . 
ground for protection at Jaw. His Honour Pulleson, J. It is quite clear the legislature 
therefure overruled the demurrers with costs, | iatended that the putative father ait ar 
but without prejudice to his demurring again. | by attorney or counsel, otherwise I should 
have had some difficulty, because it is etated in 
the early part of the order that he attended in 
person, and in a subsequent part of the order 
that he appeared by his attorney. 
Wightman and Erle, J.s concurred. 
Rule discharged. 


Queen’s Bench Practice Court. 
(Before Mr. Justice Coleridge.) 


Mullins and another v. Ford, Tuesday, 
4th May, 1847. 

NOTICE OF TRIAL.—STAY OF PROCEEDINGS. 
COUNTERMAND. 

Where the plaintiff’s replication concludes to 
the country, he may at once give notice of 
triul, although issue is not formally joined 
between the parties. 





Gucen'’s Beach. 
( Before the Four Judges.) 


The Queen v. Nathaniel Shipperbottom. Easter 
Term, 1847. 
ORDER IN BASTARDY UNDER 8 & 9 VICT. 
c. 10, 

A person oguinst whom an application is made 

Jor an order in bastardy, under the 8 & 9 

Vict. c. 10, moy appear before the magis- 
trates by attorney or counsel. 


An oraer made according to the form given in 
the schedule anuered to the act, which states 
tnal the proof was given in the presence 
en: hearing of the attorney appeuring on 
behaif of the pututive futher, is sufficient, 
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Where a rule nisi contains a slay of 
ings, this only restraius the partes from 
proceeding with the action, Out does not 
preclude them from countermanding their 
notice of trial. 


On a former day Bramwell obtained a rule 
calling upon the plaintiffs to show cause why 
the notice of trial herein should not be set aside 
for irregularity, with costs, and that in the 
meantime all further proceedings be stayed. 
This was an action of detinue, in which the de- 
fendant pleaded “ non detinet,” and two special 
pleas, to which the plaintiffe replied, joining 
issue on the first plea, and traversing the other 
pleas, concluding to the country. ‘I'he defend- 
ant had not been ruled to rejoin, but some 
days after the delivery of the replication the 
plaintiffs served notice of trial for the Middle- 
sex sittings after the present Easter ‘Te:m. 
The present rule was obtained on the ground 
that the notice of trial was irregular, issue not 
having been joined between the parties. | 

T. W. Saunders showed cause, and produced 
an affidavit swearing to the countermanding of 
the notice of trial in due time, and contended— 
let, that the present application was premature 
and unnecessary, inasmuch asthe plaintiffs, by 
the rules of practice, were at liberty to with- | 
draw their notice of trial as they had done, and: 
that if they proceeded to trial with the pleadings 
incomplete, the defendant might come and set 
it aside; 2ndly, that the notice of trial was per- 
fectly regular; the R. G. H. T, 2 W. 4, r. 59, | 





authorising the giving of the rfotice of trial at the Tuesday . 
time of delivering the replication, if the latter) Wednesday , 
concludes to the country, even though issue be; Thursday . . . 


not then joined. 
Bramwell. ‘The plaintiffs have violated the 


present rule, which stays proceedings by coun- | Saturday 


termanding the notice — (Coleridge, J-—That ' 
merely restrains them from going forwarde with | 
the action, here they go backwards,) — they 
must bring themselves strictly within the rule 
of court which enables them to give their no- 
tice of trial at the time of delivering their repli- 
cation; here their notice was not delivered 
until some days afterwards. 

Coleridge, J. The rule must be discharged. 
I think the plaintiffs were perfectly regular in 
their notice of trial; for although it is said by 
the terms of the rule of court that the notice of 
trial may be given at the time of the delivery of 
the replication, the object is, that when the 
formal pleadings are at an end, the plaintiff may 
give his notice of trial without delay, and it 
can make no difference in principle whether he 
gives his notice at the same time as his replica- 
tion or afterwards. 

Rule discharged with costs. 


Court of Redicw. 
Re Pyne. May 5, 1847. 
REMOVAL OF FIAT.—AFFIDAVIT. 


The affidavit for removal of a fiat from one 
commissioner to another, ought to state that 
such removal will be for the benefit of the 
creditors generally, 


Mr. Cole applied to remove the fiat from 
Bath to London, upon an affidavit stating that 
six- sevenths of the creditors resided at Laton, 
near London, and had expreseed their wish to 
have the removal. . 

The Chief Judge said, he would make the 
order as prayed, upon the production of an af- 
fidavit stating that the removal of the fiat would 
not only be for the benefit of the majority of 
the creditors, but for the benefit of the creditors 
generally. 


CHANCERY SITTINGS. 


fBaster of the Rolls. 


AT WESTMINSTER. 
Saturday. .Muy 22 Motions, 
Petitions in the General 


Monday - - 24 Paper. 
a . { Pleas, Demurrers, Causes, 
Tuesday » . «25 Fur. Directions and Ex- 


Wednesday . - 26) ceptions. 


Thursday . . . 27 Motions, 


Friday . 
Saturday 


2 


" 99 Pleas, Demurrers, Causes, 


Further Directions, and 


Monday ~. . 31 . : 
Tuesday . June } Exceptions. 
Wednesday . . 2 
Thursday . . . 3 Afotions. 
Frida s e . eo 
ie lee _ - Pleas, Demurrers, Causes, — 
——e 4 Further Directions, and 
. 9 Exceptions. 
10 


11) Petitions in the General 

‘ Paper. 
» + « 12 Motions. 

Short Causes, Consent Causes, and Consent Pe- 
titions every Saturday at the sitting of the court. 

Nortice.—Consent Petitions must be presented, 
and copies left with the ag tent on or before the 
Thursday preceding the Saturday on which it is 
intended they should be heard. 


Friday . . 





PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 


Tue Royal Assent has been given to the 


Inclosure of Commons Bill. ‘The Bills relat- 
ing to Gifts for Pious Purposes, and as to 
Agricultural Tenants’ Right, have been post- 


poned. ‘The Taxation of Costs on Private Bills 
requires attention. 





THE EDITOR’S LETTER BOX. 





Tue large space devoted this week to the 
new Association of Metropolitan and Provincial 
Solicitors has rendered it necessary to post- 
pone several letters. 

The suggestion of P. R. A. shall be followed 
up. 

The queries of A Subscriber, at Haverford- 


; west, shall be ingerted. 


She egal 


Observer, 


DIGEST, AND JOURNAL OF JURISPRUDENCE, 





SATURDAY, MAY 22, 1847. 


eee. 





Quod magis ad nos 


Pertinet, et nescire malum est, agitamus.” 


ANS 4A 


844 or 


Horar. 


—aan™ 


THE LORD CHANCELLOR'S BANK. | present instance, to do little more than 
RUPTCY LAW AMENDMENT BILL | direct attention to the more important 





We lost no time in laying before our 
readers a brief sketch of this measure 
shortly after its appearance in print, and a 
recent number contained a summary of the 
contents of each clause, copied from the 
marginal abstract, (anée, p. 20.) In one 
respect, the present measure undoubtedly 
begins at the right end. It repeals no less 
than sixteen statutes, so far as they relate 
to matters in bankruptcy, commencing with 
the 6 Geo. 4, c. 16, and concluding with ' 
the 9 & 10 Vict. c, 28. : 

There might be some reason to com. 
plain, that no attempt appears to have been 
made to abridge the clauses copied from 
the repealed acts which it is now proposed 
to re-enact, but, if we understand rightly, 
the bill presented by the Lord Chancellor 
is not put forward as a digested, complete, 
measure which parliament is invited to. 
pass in its present shape, but mercly as an| 
example of the manner in which the mul-: 
titudinous enactments now in force may 
be reduced into something like system and | 
order, and some obvious improvements en- 
grafted thereon. «Ample time, we presume, | 
will be allowed for the consideration of the 
subject, and further amendments intro- 
duced as the bill assumes more perfect 
form, and the suggestions which the 
manner of its introduction invites are 
severally entertained, and either adopted 
or rejected, as may be dcemed expedient. 


Regarding the Lord Chancellor's bill in. 


this light, any critical examination of its 
provisions would be premature ani scarcely 
justifiable. 

Von. xxx1v. No. 1,002. 


sory act of bankruptcy. 


‘ 


We propose, therefore, in the| » In re Feare, 


amendments which the bill suggests, 
merely observing, that if no greater or 
more extensive changes in the Law of 
Bankruptcy and its administration are con- 
templated than those suggested by this 
bill, the measure can scarcely be expected 


‘to silence the complaints, or satisfy the 
,just expectations, of the public. 


The Law 
of Bankruptcy is objectionable in many 
respects, but the total absence of system 
which prevails in ite administration has. 
tended, more than any defects in the law 
itself, to render it inoperative and odious. 
Amongst the most striking changes which 
the new bill proposes in the existing law, we 
may notice, in the first place, theamendment 
suggested witli respect to a trader debtor's 
summons as the foundation for a ¢ompul- 
Our readers will 
remember that the summons issued to a 
trader debtor, under the 5 & 6 Vict. c. 
122, calls upon the debtor either to admit 
the demand of the creditor, or depose that 
he believes he has a good defence to such 
demand # and if the debtor is minded, 
upon any ground real or fanciful, to swear 
he believes he has a good defence, there is 
an cad of the matter, the whole proceeding 
is inoperative, and according to the prac- 
tice adopted by the Commissioners of 
Bankruptcy, the summons is discharged 


| with costs to be paid by the creditor.” The 
| provision, which leaves it altogether to the 


conscience of the debtor to determine his 
own belief as to the existence of a good 
defence, renders the proceeding in many 


* See vol. 31, p. 541. 
Obs vol, 31, p- 466. 
& 
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cases a mere mockery. To remedy this,| maliciously, the Lord Chancellor, upon 
it is now proposed to enact,° that the| petition of the person against whom the 
trader, upon appearance to the summons, | fiat was taken out, may order satisfaction 
and refusal to admit the creditor’s demand, | to be made to him for the damages sus- 
may be required to satisfy the court that| tained. We know not if it be intended by 
he has a good defence to such demand, and | this provision to supersede the right of 
in case he shall fail to satisfy the court, | action for maliciously suing out a fiat in 
the court may proceed as in cases where) bankruptcy, but we cannot help thinkmg 
the trader debtorneither admits nor denies| that, considering the multitude and im- 
the demand. When the trader debtor | portance of the Lord Chancellor's duties, 
admits the demand, or fails to satisfy the the assessment of damages in such a case 
court that lie has a good defence, the court ' might be advantageously left to a jury, and 
may require him to render an immediate | greatly doubt if such a qustion could be 
account in writing of his stock in trade and ' satisfactorily determined upon affidavits. 
other goods, and to enter into a bond with | The clause, in our humble judgment, might 
sureties for duly carrying on his trade, and | be judiciously omitted. 
accounting for all property under his con-, A summary power is given to arrest the 
trol, at the end of fourteen days. If the person, and also to seize the books, goods, 
trader debtor does not render the account &c., of any person against whom a fiat 
required, or enter into such bond, the: issues, when it is proved tothe satisfaction 
court may issue a warrant, empowering the of the court that there is reasonable ground 
person to whom it is addressed tu enter for believing that such person is about to 
the debtor's place of business and take quit England, or to remove or conceal any 
charge of his goods, and to continue in of his goods or chattels ;° but the party so 
such charge for such period as the court arrested may apply for his discharge forth- 
may appoint in that behalf. These pro- | with, unless the petitioning creditor can 
visions will certainly introduce an impor-|show good cause for his detention. In- 
tant alteration in the law, and may afford stances occasionally occur in which the 
effective security against the fraudulent absence of any authority of this description 
disposition of property by dishonest affords an opportunity for the perpetration 
traders ; but the clauses in which these of the grossest frauds upon creditors. This 
provisions are embodied will require mature | clause, therefore, appears to be well de- 
consideration, for as at present framed, al-| serving of attention. 
though the intention is manifest, the ma-| ‘The 193rd section contains a provision 
chinery for giving it effect is obviously de- which does not seem to be necessary, and 
fective and inadequate. is in some measure unintelligible. It is in 
The Lord Chancellor's bill, after reciting ‘these terms :— 
the various acts of bankruptcy created by’ . 
former statutes, enacts, that a trader not Bs ges peter ong Aaa 
PN, ee ee compounding for a ‘estate, before the time allowed by this act for 
juagment debt es stale" which the plaintiff ihe bankrupt to dispute the fist shall have 
might sue out execution, or disobeying the ' elapsed, any defendant in any such action or 
order of any court of equity, or any order suit shall be entitled, after notice given to the 
in bankruptcy or lunacy, for payment of said assignees, to pay the same or any part 
money on a peremptory day fixed, after | thereof into the court in which such action or 


eer ‘suit is brought, and all proceedinge with 
fourteen days’ notice, shall be deemed tO. respe a: i th a bk a? into court shall 


have committed an act of bankruptcy. ,thereupon be stayed, until the time aforesaid 
A novel, and somewhat questionable, 4.1) have elapsed, and if within that time the 

authority is proposed to be vested in the! bankrupt shall not have commenced sueh 

Lord Chancellor, by the 183rd section of ' action, suit, or other proceeding as aforesaid, 

the printed bill. Td the petitioning credi-'and prosecuted the same with due dili 

tor’s debt turns out not to be really due,|the money shall be paid out of court to the 


. . : l official assignee, and that out of such 
or there is any failure in the pen eee such court may order such sum, if any, as such 


on against whom the fiat in bankruptcy he maid ¢ eae 
lsued, committed an act of bankruptcy ’ aay es ra pil but otherwise shal 
aud was 9 trader at the time of the issuing | ahide the event of euch action, suit, or other 
OT eas and it shall also a pear that j as aforesaid, and upon such event 


- — 






‘,was taken out fraudulently or/| shall be paid out of court, either to the official 





SAT NT imclusi « Section 188, page 72, of printed bill. 
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— , or to the n adjudged bankrupt, 
as the court shall direct, and that after such 
myment so made into court, it shall not be 
Etul for the person so adjudged bankrupt to 
proceed against the defendant for recovery of 
the same money.” 


We incline to think that there is some 
omission, possibly a typographical error, in 
the latter part of theclause. In its present 
shape it is difficult even to guess at what 
is meant to be enacted. 

The intention of the following clause is 
sufficiently intelligible, but we question 
whether it is expressed with sufficient 


to give it practical effect. It enacts— 
“That if any bankrupt, bei 


clearness and certainty to enable the = 


at the time in- 


adlvent, shall (except upon the marriage of | 


his children, or for some valuable considera- 
tion) have conveyed, assigned, or transferred 
to any of his children, or any other person, any 
tt Sali offices, fees, annuities, leases, or 
goods, or have delivered or made over to any 
such person, any bills, bonds, notes, or other | 
securities, or have transferred his debts to any 
other person, or into any other person’s name, 
the court shall have power to order the same to 
be sold and disposed of as aforesaid, and every 
such eale shall be valid against the bankrupt 


and such children and persons as aforesaid,’ 


and against all persons claiming under him.” 
If it be proposed that the Court of 


under a fiat issued in the trader's life. 
These provisions appear to afford a satis- 
factory remedy in cases in which the exist- 
ing law is avowedly defective, 

We shall only add, that as the new bill 
proposes greatly to extend the authority 
exercised by the commissioners in bank- 
ruptcy, and to invest them with an en- 
larged discretion, it is of the utmost im- 
portance that the court should be placed 
on a different footing, and powers so for- 
midable subjected to an effective vontrol. 

The bill now under consideration, it will 
be observed, is wholly irrespective of the 
law relating to insolvents; but we under- 
stand the Lord Chancellor is about to in- 
troduce a separate measure on that sub- 


ject, and that when this has been done, the 


Bankruptcy Bill, the Insolvency Bill, and 
the bill introduced by Lord Brougham, are 
all three tu be referred to a select com- 
mittee of the house of Lords. 





REMEDY FOR THE RECOVERY OF 
SMALL TENEMENTS.—COUNTY 
COURTS ACT. | 


Tue doubt we ventured to express,® as 
to the courts holding that the Small Debts 
Act, repeals the statute 1 & 2 Vict. c. 74, 
under which justices in petty sessions are 


Bankruptcy shall have power summarily to: empowered to issue warrants of possession 
determine whether any assignment, trans- in regard to tenements not exceeding 204. 
fer, or gift, made by a person who after- !" value, has occasioned several commu- 
wards becomes bankrupt, is void as against | nications from country correspondents, by 
creditors, this should be specifically de-, whom the question, as might be supposed, 
clared, and suppose the property or secu-' 8 deemed of considerable importance. 

rities to be in the hands of the assignee or| Since the subject was last noticed in this 
donee, some mode should be pointed out by, publication, our attention has been directed 
which the assignees of the bankrupt may, to & case laid before Sir Frederick Thesiger, 
obtain possession before proceeding to a with that learned gentleman’s opinion, 
sale. Ifthe bankrupt’s assignee is com-| Which in the result is confirmatory of the 


lied, in the first instance, to try the! 
Caters title by an action of trover, this 
section will be in a great measure nu- 
t . 
The bill, towards its close, contains a 


view already suggested. ‘The opinion is 
in these terms :-— 
“‘ There is nothing in the 9 & 10 Vict. ¢. 95, 


which repeals the 1 & 2 Vict. c. 74; on the 
contrary, it appears to me that there is that in 


series of clauses, indicating the course of, it which is almost equivalent to an exception. 


procedure to be adopted when a trader 
dies and no legal personal representative 
is constituted within one month. In such 
Case, upon petition, and after notice left at 
the last place of business or residence of 
the deceased trader, a fiat may issue, under 
which the messenger will be empowered 
a... take charge of the goods of 

deceased trader; and if a legal per- 
sanal representative be not constituted 
par apaghernericn the official assignee may 


eat inistration and peoceed as 


“The plaint is to be of personal actions, 
which of course does nof include the recove 
of possession of premises; but in the 58th. 
section, there is an express exception of actions 
of ejectment. Now, the summary remedy 
given by the 1 & 2 Vict. c. 74, is a heu of the 

s by ejectment ; and therefore it ap- 
pears to me, both tively and positively, 
that the jurisdiction of the justices under that 
act is not taken away. . 

“ FREDERICK THESIGER. 
“ Temple, 13th April, 1847.” 





* See ante, p. 17. ie ee: ale 
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Agreeing in the main with Sir Frederick 
Thesiger’s construction of the Small Debts 
Act, we must frankly state, that it does not 
seem to be deserving of all the weight to 
which it would fairly be entitled, if it 
clearly appeared, that the learned gentle- 
man’s attention had been expressly di- 
rected to the Gth and 122nd sections of 
the 9 & 10 Vict. c. 95. The difficulty, as 
we have already had occasion to observe, 
arises chiefly upon the construction to be 
put upon the 6th scction, which enacts :— 


“That any act of parliament heretofore 
passed, so far as the same respectively relate to 
or effect the jurisdiction and practice of the 
courts so established, or give jurisdiction to 
any court - tu any sgrr pam of — 
ruptcy, with respect to judgments or orders 
obtained in the courts ft sstablished. shall be 
repealed.” 


Now it is impossible, as we submit, to 
contend, that the jurisdiction conferred on 
the judges of the county courts with regard 
to small tenements under the 122nd sec- 
tion, is not affected by the act 1 & 2 Vict. 
c. 74, but the 6th section, according to our 
reading, does not go so far as to repeal all 
acts affecting the jurisdiction of the New! 
County Courts, but only such acts as re-, 
late to or affect the jurisdiction of the. 
County Courts, “ with respect to judg-| 
ments or orders obtained in” those courts. | 
If this construction of the stat. 9 & 10. 
Vict. c. 95, be correct, there is no reason! 
why the justices in petty sessions, under 
the 1 & 2 Vict. c. 74, and the judges of 
the County Courts under the 9 & 10 Vict. 
c. 95, should not exercise a concurrent 
jurisdiction as regards tenements of a value 
not exceeding 20/. When the value of the | 
tenement is above 20/. and not exceeding | 
501, the justices have no jurisdiction, and 
the County Court judges have an exclusive 
jurisdiction. By giving this limited opera- 
tion to the repealing clause, much difficulty 
will be avoided. 





——e ee 


CONSTRUCTION OF STATUTES. 





. 
PROMISSORY NOTE PAYAIULE TO THE 
MAKERS OWN ORDER, HELD TO BE 
INVALID. 


A pecision of the Court of Exchequer 
has lately been reported,! which, if it 
should be followed by the other courts, 
will do more to affect the negociability of 
promissory notes than any case which has 





‘ Flight ¥: Maclean, 16 Law J. 23 Exch. 


= 


S. C.1 Salk. 129; Buller v. Cripps, 6 


Remedy for the Recovery of Small Tenements.—Construction of Statutes. 


occurred since the days of Lord Chief 
Justice Holt. That eminent judge held, 
that a promissory note had no intrinsic va- 
lidity and that it only operated as evidence 
of a debt between the immediate parties 
to it. Before his time, however, promis- 
sory notes were found to be extremely 
convenient instruments for the purposes or 
internal trade, and the mercantile com- 
munity were so much startled by the de- 
cisions of the courts restraining their 
operation, that an application was made to 
the legislature, and the statute 3 & 4 Anne, 
c. 9, passed, which, after reciting the great 
advantages that would be derived by put- 
ting promissory notes on a footing with 
bills of exchange, and referring to the de- 
cisions of the courts already alluded to, 
proceeded to enact :— 


“That all notes in writing that shall be made 
and signed by any person, bodies, &c., whereby 
such person or cn shall promise to pay to 
any other person or body, or their order, or 
bearer, a sum mentioned in such note, shall be 
construed to be by virtue thereof payable to 
such person or body to whom the same is made 

ayable; and such note payable to any person 


ie body shall be assignable over as inland bills 


of exchange, according to the custom of mer- 
chants ; and the person or body to whom such 
sum by such note is payable may maintain an 
action for the same against the person who 
signed the same, as in cases of inland bills ; 
and any person or body to whom such note is 
assigned by indorsement thereon may maintain 


his action against the party who signed the 


same, or against any indorser thereof, as im 
cases of inland bills.’ 


There can be little doubt that it was the 
intention of the framers of this clause to put 
promissory notes on the same footing in all 
respects as bills of exchange. The case 
first referred to, apart from other questions, 
raises a doubt whether the act completely 
effectuates the object of its framers. 

Flight v. Maclean was an action by an 
indorsee against the maker of a promissory 
note for 500/.; end the declaration, in de- 
scribing the note, alleged that the defend- 
ant thereby promised to pay to the order 
of defendant, 500/., two months after date, 
and that the defendant then indorsed the 
same to the plaintiff. To this declaration 
there was a demurrer, on the ground that 
a note payable to a man’s own order was 
not a legal instrument, and could not be 
negociated. 

In support of the demurrer it was con-— 


tended, that it was essential to the validity 


® See Clarke vy. Martin, 2 Lord Ra 757 3° 
i od. 29.° 
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of the instrument that it should show in| held on the 18th instant. The following is 
whose favour it was made, and as no other| the substance of that statement :— 


was mentioned in the note as payee} «The council, in the latter part of last year, 
ut the maker, there was no contract at! soon after the sing of the onal Debts Act, 
al], and the instrument was void.® were requested to co-operate with the Pro- 
The Court, (consisting of Barons Alder- vincial Law Societies in adopting measures for 
son, Rolfe, and Platt,) determined in favour |the improvement of the profession, and the 


of the demurrer, on the ground that the furtherance of its interests, by establishing a 
instrument was not a promissory note | New Association composed of Provincialas well 


oa 8 ; .,|a8 Metropolitan Solicitors. In reference to this 
within the statute of Anne, which required aopoaiine. it may be proper to remind the 
such an instrument to be made payable by |members that the Incorporated Law Society 
the party making it to some other person, | was instituted under a deed of settlement, in 
or the order of some other person, or to | 1827, and obtained a charter in 1831; that it 
bearer. Judgment was therefore given on being by establishing an extensive law 


this count of the declaration for the de-| library, and founding courses of lectures on all 
fendant. _the great branches of law and practice ; that, 


U ; hority of thi |in 1836, the judges of the superior courts dele- 
hav pores 1e seal hee of this re ripen gated to the governing body of the society the 
age sdivin y re yeti in other | important duty of examining all persons apply- 
courts, involving a similar question, and ing to be admitted on the roll of attorneys,—a 
when these rules come to be decided, the test of fitness which prevailed in early times, 
point, no doubt, will be definitively settled. , but had long fallen into disuse. This duty, 
Considering the quantity of paper circulat- | thus confided to the society, appears to have 
: ) h h d been well and faithfully discharged, for in 
ing throughout the country, under the 1843, a few years afterwards, this mode of ex- 
same circumstances as the note in question, | a nination was made permanent by act of pare 
it is of the utmost importance that the at- | |iament,and the society was appointed Registrar 
ree fad ins aye = the proms (oe attorneys and solicitors. Shortly after -_ 
shou irected to the subject. What-! period, a new charter was obtained, and the 
ever may be tlie true construction of the members at large generously surrendered their 
statute, it is certain that promissory notes | one sem of property for the bencfit of 
, ra y- 

at beg dies — maker's vid “ — sear oad ‘Considering the position of this society, it is 
ne Deen Commonly i and t © | no matter of surprise, therefore, that the re- 

Sot os crepes ores tnd oe eet er Se 

: out the country should look to this charte 
to excite any suspicions as to their validity. | institution for ks assistance in supporting the 
just claims of the attorneys and solicitors, and 
INCORPORATED LAW SOCIETY.— ‘its co-operation in any measures for the further 
METROPOLITAN AND PROVIN.| improvement of that branch of the profession, 


“The council were oe invited to 
CIAL LAW ASSOCIATION. lend their aid in forwarding the objects of the 


— proposed association. But although the objects 


. . of that association appeared to accord with 
Many of the objects stated in the ad- many of the purposes for which this societ 
dress of this association being compre- 


Dyn was founded, yet as they proposed to exten 
hended within the plan of the Incorporated their aims to beat which however valuable 


Law Society, some of our subscribers have ‘in themselves, were not contemplated by the 
inquired whether there has been any dif-| charter, the council felt themselves compelled 
ference of opinion amongst the members| to decline the proposal. | 


of th : “The council, moreover, entertained the 
ee See opinion, that by holding a course strictly con- 


both associations, and why it is that the aw , 
: fined within the range of their chartered powers, 
Incorporated Society should not undertake | they might be eae effectually to Bh staach 
all the measures proposed by the Metro-|the interests of the association, and through 
politan and Provincial Society ? | them of the profession. The council are grati- 
The most satisfactory answer to these| fied in knowing that this view of their du 
inquiries will be found in the statement | and the decision to which it led, have met wi 
made by the Council of the Incorporated |the *pprobation of members of the profession 
Law Society, at the annual general meeting 7a aie for their experience and sound 
u nt. 
» The priucipal cases cited were, De Ja Chau- } in the meantime the Metropolitan and Pro« 
mectte v. Bank of England, 9 Barn. & Cres. vincial Law Association has been prosperously 


208 ; Smith v. Kendall, 6 Term R. 123. established, and so far as this society can use- 
s hitty ; fully and properly afford its co-operation, the 
Bille sa ed. a 9th ed. 616; Byles on council will be always ready to asset their bre- 


thren incarrying out their important objects.” 


- —_— 
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:' “NOTICES OF NEW BOOKS. 301), given forms in accordance with thie 
latter section. We are not aware of any 


The Law of Railways and Railway Com- other work in which this point has beew 
panies. By Wituiam Honees, Esq.,| hits and in this and many other respects 


Barrister-at-Law. Sweet, London, 1847.|¥€ are glad to give a hearty commenda- 
tion to the very elaborate and systematic 
Tuts is the last, and appears to us the best, | work before us. 
publication on the highly important subject; === SE 
of which it treats. Without in the slight- NEW BILLS IN PARLIAMENT. 
est degree detracting from the merits of 
its numerous predecessors, we have no he-|  .. wo~ of PARLIAMENTARY COSTS 
sitation in expressing our strong approba- : . eo 
We submit to our readers the Bill for 


tion of tle pains successfully bestowed ceiey 
upon this work. It appears to us equally establishing a Taxation of Costs on Private 


practical, elaborate, convenient, accurate, | Bills. 

and complete; and as such, calculated to! It follows many of the provisions in the At- 
be very valuable to practitioners, either torneys and Solicitors’ Act, 6 & 7 Vict. c. 73, 
before committees of parliament, or courts! but the taxing officer to be appointed under 
of law or equity, and in the courts of asses-| the 3rd section should be an attorney or s0- 
sors, and before justices, in compensation jicitor of 12 years standing, as are the taxing 


cases, The numerous “ forms relating to. masters in Chancery. 


compensation cases” are very carefully! 1 recites the 6 Geo. 4, c. 123, and 
. 4, c. 193, proposes 
drawn and will be found extremely useful; . amend it, and make more effectual provision 


and one of them is worthy of special notice} for taxing the costs and expenses charged by 


on account of its importance, and its se-; - 
parliamentary agents, attorneys, solicitors, and 


curing an advantage to complainants of 
g g P | others, in respect of bills subject to the pay- 


compensation, of which they are often not| 
aware. Our readers are aware, that under; ment of fees in parliament, commonly called 
the Lands’ Clauses Consolidation Act,! private bills, and incurred in complying with the 
(stat. 8 Vict. c. 18, s. 38,) the promoters! standing orders of the House of Commons rela- 
of a railway are to give notice before sum- tive to such bills, and in preparing, bringing in, 
moning a jury, of “the sum of money’ and carrying the same through, or in opposiag 
which they are ready to give for the inter- | the same in the House of Commons. 
est of the owners; in lands sought to be pur- 1. Repeal of 6 Geo. 4, c. 123 
na ha d for damage Liat dears 9p by | 9. That from and after the passing of this 
m by the execution of the works ; and act, no parliamentary agent, attorney, or 80- 
under s. 49, the jury are to find their licitor, nor any executor, administrator, or as- 
verdict separately for the sum due in re- signee of any parliamentary agent, attorney, or 
spect of the purchase of the land, and for solicitor, shall commence or maintain any 
e compensation for the damage sustained action or suit for the recovery of any costs, 
by severing such land from other land of ings in tne Frnewe ot Coneooon relation to nay 
the Se otherwise hig ation Erie petition for a private bill, or private bill, or in 
Ing suc d ;” and it is under this S€C-' respect of complying with the standing orders 
tion that notices and warrants are usually | of the said house relative thereto, or in pre- 
drawn, even when the bulk of the claim is! paring, bringing in, and carrying the same 
In respect of compensation for damage done | through, or opposing the same in, the House 
independently and irrespective of the land ; ,0f Commons, until the expiration of one month 
viz., for injury to or destruction of a busi. | after. such parliamentary agent, attorney, or 
ness carried on upon the premises, by some | of ach pase a 
her than the owner. Under the) ;;,; ed oe a ee 
person other tha jlicitor, has delivered unto the party to be 
above clause, it is very difficult to say how charged therewith, or sent by post to, or left 
the jury could entertain the claim: but| for him at, his counting-house, office of busi- 
under the Railway Clause Consolidation | ness, dwelling-house, or last known place of 


A t. 8 Vict. c. 20, 8. 6,) there i abode, a bill of such costs, charges, and ex- 
ct, (sta ict. c. 20, 8. 6,) there is no ccaee, and we Ga oS 


question on the subject. That section is/|P° - 
= works extensive than the other, and suf- ra a aoe ed ay a 
ciently extensive in its terms to compre-| case of a partnership, by auy of the partners, 
hend any kind of damage sustained by any | cither with his own name or with the name of 
n by reason of the execution of the |such partnership,) or of the executor, adminis- 
act. Mr. Hodges has, therefore, (pp. 298, |trator, or assignee of such parliamentary agent, 


~~ : 
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attorney, or eolicitor, or be inclosed in or ac- 
companied by a letter subscribed in like 
manner referring tosuch bill: Provided always, 
That it shall not in any case be necessary, in 
the frst instance, for such parliamentary agent, 
attorney, or solicitor, or the executor, adiminis- 
trator or ausignee of such parliamentary agent, 
attorney, or solicitor, in proving a lance 
with this act, to prove the contents of the bill 
delivered, sent, or left by him; but it shall be 
sufficient to prove that a bill of costs and ex- 
penses subscribed in manner aforesaid, or en- 
closed in or ied by such letter as afore- 
said, was delivered, sent, or left in mauner 
aforesaid ; but nevertheless, it shall be compe- 
tent for the other party to show that the bill so 
delivered, sent, or left was not such a bill as 
constituted a bond fide compliance with this, 
act: Provided also, That it shall be lawful for: 
any judge of the superior courts of law or, 
equity in Kagland or Ireland, or of the court of | 
session in Scotland, to authorize a parlia- 
mentary agent, attorney, or solicitor to com- 
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strued to authorize such taxing officer to de-. 
termine the amount of fees which may have. 
been payable to the House of Commons in re- 
spect of the proceedings upon any private bill. . 

6. That it shall be lawful for the said taxing 
officer to demand and receive for any = 4 
taxation euch fees as the House of Commons 
may from time to time by any standing order 
authorize and direct; and to charge the said 
fees, and also to award costs of such taxation, 
against either party to such taxation, or in such, 
proportion against each party as he may think 
fit; and he shall pay and apply the fees so re- 
ceived by him in such manner as shall be di- 
rected by any such standing order as aforesaid.. 

7. ‘That the Speaker may from time to time 
prepare a list of such charges as it shall appear. 
to him that parliamentary agents, attorneys, 
solicitors, and others may justly make with re- 
ference to the several matters comprised in such 
list; and the several charges therein specified 
shall be the utmost charges thenceforth to be 
allowed upon any such taxation in respect of 


mence an action or suit for the recovery of his the several matters therein specified. 


costs, charges, and expenses against the party 


8. That if any person upon whom any de- 


chargeable therewith, although one month has|!mand shall be made by any sainarigges 


not expired from the delivery of a bill as afore- 
said, on proof, to the satisfaction of the said 
judge, that there is probable cause for believing 
that such party is about to quit that part of the 
United Kingdom in which such judge hath 


iction. 

. 3 That for the due execution of the several 
provisions of this act, the Speaker of the House 
of Commons shall, by warrant under his hand, 

int one or more officers, who shall tax all 
bulls of costs, charges, and expenses which by 
virtue of this act shall be required to be taxed 
by him or them: and in case more than one 
such officer shall be so appointed, such officers 
may act either jointly or separately in reference 
to any such taxation, as they shall think fit. 

4. That for the purpose of any such taxation, 
the said taxing pe oe so to be appointed as 
aforesaid may examine upon oath any party to 
such taxation, and any witness who may be 
examined in relation thereto, and may receive 
affidavits, sworn before him or before an 
Master or Master Extraordinary of the High 
Court of Chancery, relative to such costs, 
charges, or expenses ; and any person who on 
such examination on oath, or in any such afi- 
davit, shall wilfully or corruptly give false evi- 
dence, shall be liable to the penalties of wilful 
and corrupt perjury. 

5. That the said taxing officer shall be em- 
powered to call for the production of any hooks 
or writings in the hands of any party to such 
taxation, relating to the matters of such taxa- 
ton, and to take an account of what is due by 
or from either party in respect of such costs, 
charges, and expenses, and for that purpose to 

an account of aH monies paid to or re- 
evived by or on account of either of such 
parties, which in his judgment ought to be 
added to, or set off against, the amount of such 
eoste, charges, and expenses: Provided always, 
That nothing herein contained shall be con- 


agent, attorney, or solicitor, or executor, 

ministrator, or assignee of such parliamentary 
agent, attorney, or solicitor, or other person, 
for any costs, charges, or expenses in respect 
of any proceedings in the Hlouse of Commons 
relating to any petition for a private bill, or 
private bill, or in respect of complying with the 
standing orders of the said Seen relative 
thereto, or in preparing, bringing in, or carry- 
ing the same through, or in opposing the same 
in, the House of Commons, or if any pariia- 
mentary agent, attorney, or solicitor, or execu< 
tor, administrator, or assignee of such parlia- 
mentary agent, attorney, or solicitor, or other 
person who shall be aggrieved by the non-payy 
ment of any costs, charges, and expenses in- 
curred or charged by him in respect of any 
such proceedings as aforesaid, shall make ap- 
plication to the said taxing officer at hie office, 
for the taxation of such costs, charges, and er- 
penses, the said taxing officer, on receiving a 
true copy of the bill of such costs, chargos, 
and expenses which shall have been duly de- 
livered as aforesaid to the party charged there- 
with, shall in due course proceed to tax and 
settle the same, and shall certify the amount 
thereof; and upon every such taxation, if either 
the parliamentary agent, attorney, or solicitor, 
or executor, administrator, or —— of such 
parliamen agent, attorney, or solicitor, or 
other ce es whom such demand shall be 
made as aforesaid, or the party charged with 
such bill of costs, charges, and expenses, hav- 
ing due notice, shall refuse or neglect to a 

such taxation, the said taxing er may proy 
ceed to tax and settle such bill and demand 
experte; and if, pending such taxation, any 
action or other proceeding shall be commenced 
for the recovery of such bill of costs, charges 
and expenses, the court or judge before whom 
the same shall be brought shall | all pre- 
ceedings thereon, until the amount of such bil} 
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shall have been duly certified by the Speaker as 
hereinafter ven | "7 
9. That the said taxing officer shall, if re- 
uired by either , report his taxation to 
the Speaker, and in such report shall state the 
amount which he finds to be due to cither party 
from the other party in respect of such costs, 
charges, and expenses, and any payments s0 to 
be accounted for as sy and including 
the amount of costs and fees payable in respect 
of such taxation as aforesaid; and the said 
Speaker shall, upon application made to him, 
deliver to the party concerned therein, and re- 
Seti the same, a certificate of the amount so 
ound due, which certificate shall be binding 
and conclusive on the parties as to the matters 
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gulations as the Speaker shall from time to 
time make, and according to the list of charges 
i. any) which shall have been prepared by the 
peaker as aforesaid ; and the said taxing officer 
shall certify the amount of such costs, charges 
and ex which shall appear to him to be 
fairly due or payable, and which every auditor 
or other officer or person who shall audit the 
accounts of such corporation, trustees or pub- 
lic bodies as aforesaid, may allow to be paid: 
Provided always, That the Speaker may from 
time to time, on application being m 
sufficient cause shown to him, enlarge the time 
for depositing such bills of costs as he shall 
think fit. 
12. That if five or more shareholders 


comprised in such taxation, and as to the|joint-stock company, or any shareholder or 


amount due thereon, in all proceedings at law 
or in equity or otherwise; and in any action 
or other proceeding brought for the recovery 
of the amount so certified to be due, such cer- 
tificate shall have the effect of a warrant of at- 
torney to confess judgment; and the court in 
which such action shall be commenced, or any 
iudge thereof, shall, on production of such cer- 
tificate, order judgment to be entered up for 
the sum specified in tuch certificate, in like 
manner as if the defendant in any such action 
had signed a warrant to confess judgment in 
such action to that amount: Provided always, 
That if such defendant shall have pleaded that 
he is not chargeable with such costs, charges 
and oui ee such certificate shall be conclu- 


sive on 
be payable by such defendant in case the plain- 
tiff shall in such action recover the aaa 
10, That, whenever any petition for a private 
bill, or private bill, shall promoted or op- 
sed as aforesaid in the House of Commons 
y any municipal or ecclesiastical corporation, 
or by the trustees of we property held in trust 
for public or charitable purposes, or by any 
other public body having no private or personal 


as to the amount thereof which shall ; 


shareholders of any joint-stock company hAold- 
ing not less than one-tenth part in value of the 
shares in the capital thereof, shall make a de- 
mand in writing upon the directors or oe 
thereof, requiring that the costs, charges an 
expenses in any manner incurred by such — 
pany in promoting or opposing any euch pe- 
tition, private bill, or proceeding, shall be taxed, 
such directors or secretary shall make applica- 
tion to the said taxing officer for the taxation 
thereof, and such costs, charges and nses 
shall not be lawfully payable or recoverable, 
and no auditor, officer or other person who 
shall audit the accounts of such com shall 
allow the same, unless the same-s have 
been taxed, and the amount thereof duly certi- 
fied by the Speaker or by the eaid taxing 
officer in such manner as the Speaker shall ap- 
point; and the term “ Joint-stock Company ” 
shall be construed to include all companies 
which shall be subject to the provisions of an 
act of the eighth year of her present Majesty, 
intituled, “ An- Act for the istration, Incor- 
poration, and Regulation of Joint Stock Com- 
ies,” or which shall have been incorporated 
by statute or charter, or which shall have been 


pecuniary profit or advantage in promoting or/ authorised by statute or letters patent to sue 


opposing such petition or bill, all the costs, 
charges and expenses incurred in promoting or 
Opposing the same, shall be taxed, before the 


and be sued in the name of some officer or 
person. 
13. That any parliamentary agent, attorney, 


same shall be lawfully payable and recoverable; | or solicitor who shall neglect or refuse to des 


and no auditor or other officer or person who| 
corpora-_| 


shall audit the accounts of any such 
tion, trustees or other public body shall allow 
any of such costs, charges and expenses unless 
the same shall have been taxed and the amount 
thereof duly certified. 

11. That within six months after each ses- 
ston of parliament, unless application shall have 
previously been made for the taxation of such 
costs, charges and expenses as aforesaid, all 
parliamentary agents, attorneys and solicitors 
who shall have engaged in promoting or 
Opposing any petition for a private bill, or pri- 
vate bill or ee prior to or during such 
session, on bebalf of such corporation or trus- 
tees or public body as aforesaid, shall deposit 
with the said taxing officer, at his office, a copy 
of their respective bills of costs, charges and 
expen¢es in respect of the same ; and such bills 
whall be taxed according to such rules and re- 


it his bill of costs, charges, and expenses as 
ereinbefore required, and any auditor, officer, 
or other person who shall allow any such costs, 
charges, and expenses, the same not having 
been taxed, and the amount thereof duly certi- 
fied as a by this act, shall be liable to 
forfeit and pay a poor not exceeding 501. 
14. Meaning of certain words in this act, 
15. Short form of citing the act. 
16. Amendment of act. 


GRIEVANCE OF ASSESSORS OF SMALL 
DEBT COURTS. 


WE lately inserted a letter (see p. 557, ante) 
from a solicitor who was an Assessor of one of 
the Small Debt Courts, complaining of his re- 
moval from office to make room for a judge 
selected from the bar. A similar grievance has 
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been sustained by Mr. George Drew, of Ber-| court of requesta was one, and such attorneys, 
mondsey, attorney and solicitor. Mr. Drew/so appointed, were required to give up their 
has petitioned the House of Commons, setting | practice within twelve calendar months. 
forth — “That the petitioner, since his appointment 
“That in the year 1825 he was appointed one | as assessor of the court, has sat twice a-week 
of the chief clerks of the Southwark Court of | from 10 o’clock in the morning until 4 o’clock 
Requests, with a salary of 500/. per annum. in the afternoon, and has determined many 
“That he continued to fill such office until | hundreds of cases brought before him, as 
the year 1845, when the 7 & § Vict. c. 96, was| of the ordinary business of the court, as well as 
passed, abolishing imprisonment for debts|executed the provisions of the act respecting 
under 20/., by the operation of which act, the| fraudulent debtors, by which a considerable 
business of the court became so diminished | sum of money has been obtained for creditors 
that the fees were insufficient to pay the full} which would otherwise have been lost. 
amount of the petitioner’s salary, and he be-| ‘That the petitioner is informed that since 
came entitled, under the provisions of that act,|his appointment as such assessor, and until 
to a yearly compensation for the deficiency | Christmas last (when it became known that the 


thereof, and which he has since received from, act of the last session would be put into o 


treasury. 


F the 
tion at an early period), the business of the 


“That the last-mentioned act empowered the | court had considerably increased ; so much 80 


commissioners of courts of requests to appoint | as to make it 


an assessor. 


robable that no further claim 
would be made for the deficiencies in the 


“ That the commissioners of the Southwark | salaries of the chief clerk and high bailiff, 
court of requests having delayed appointing an | whereby a saving to the government would be 


assessor in consequence of their having me-_ effec 


morialined the privy council to extend their 


of more than 800/. per annum. 
“That the petitioner has reason to believe,. 


jurisdiction, complaints were made that the/and has been repeatedly assured that the care 


suitors of the court were sustaining injury by | exercised by the 
such delay, and thereupon a special meeting of | ous cases broug 


the commissioners was held, at which it was 
unanimously resolved that the petitioner should | 
be requested to accept the appointment of 
assessor; and the petitioner having acceded to| 
such et gory a memorial, signed by nearly one 
hundred of the commissioners (being all but 
six of the whole number who had qualified) was 
ermine to Sir Geo. Grey, Baronet, one of her 
ajes 


ty’s principal Secretaries of State, and its | 


titioner in deciding the vari- 
fe before him as the assessor, 
and in carrying out the provisions of the act 
respecting fraudulent debtors, had given great 
satisfaction to the commissioners and suitors. 

“That the petitioner being informed that ar- 
rangements were in contemplation for forming 
the districts of the new courts, made a repre- 
sentation to the Lord High Chancellor of his 
appointment as assessor, and of his having re- 
linquished his practice of an attorney-at-law, 


a was supported by the members for the | and soliciting his lordship to appoint him to be 


rough of Southwark and for the eastern di- 
vision of the county, and also by the members 
Greenwich and other places, and her 
Majesty’s said Secretary of State having been 
ple to confirm such appointment, your pe- 
ttioner thereupon resigned not only his said 
office of clerk (which he was entitled to hold 
for life,) but also his practice as an attorney at 


“ That in the month of — 1846, a bill 
was pending in parliament for the better re- 
covery of small debts, in which provision was 
made that s holding the appointment of 
aeecsaors d be the first judges of the new 
courts, but such bill was afterwards altered, 
and the clause confirming the assessors as the 
first judges of the new courts was omitted, 
“That the petitioner, notwithstanding the 
Omission of this clause, was induced to believe 
that the claims of the judges of the existing 
Courts to ap aigpsioeay re the bill, when : 
passed into law, would, if they were proper 
qualified, be considered as superior to all 
others; and he was confirmed in that belief by 
finding that although attorneys in general were 
mot qualified to be appointed pd, jos of the 
new courts, yet provision was made for the ap- 
intment of such attorneys who might have 


appointed to preside in any court held 


certain acts, wherpof the Southwark! ment aesoed 


the judge of the court over which he was then 
presiding as assessor, but your petitioner re-- 
ceived no reply, but afterwards learned that 
Mr, Clive, the police magistrate of the Ham- 
mersmith and Wandsworth court, had been 
appointed the new judge by a letter from that 
gentleman stating such his appointment. 

“That the petitioner immediately thereu 
addressed a letter to the Lord High Chancellor, 
praying that as his lordship appointed a 
judge for the Southwark district, he would be 
pleased to appoint the petitioner to some other 
district, but your petitioner has received no 
reply to this application. 

“ That the commissioners, accompanied by a 
deputation from the district, and by the mem- 
bers for the borough of Southwark, presented 
a memorial to the Right Honourable the Lord 
Chancellor in favour of the petitioner, and the 
petitioner believes that such deputation at the 
same time presented a memorial to the Lord 
High Chancellor from nearly all the attorneys 
practising in the horough of Southwark, stating 
that the appointment of the petitioner as the 
assessor of the court had given great satisfac« 
tion, and that they trusted the petitioner 
have been appointed the judge under the new 
act. 


“That, relying implicitly upon the 
a the Soall Debte Bill w 
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fiyst brought into your honourable house, the 

titioner cima his office of clerk, to which 

e had been appointed for life, and to which 
was attached a salary of 500/. a-year, and sub- 
sequently gave up his practice as attorney at 
law and solicitor, and that the petitioner having 
for a period of twenty-two years acted asa 
public officer in the Southwark court of re- 

uests, without any complaint against his con- 
duet, he feels that his non-appointment to the 
office of judge will operate very injuriously to 
his character and future prospects in his pro- 
fession. 





FEES IN COURTS OF LAW AND 
EQUITY. 


THE committee nominated on this inquiry 
are, Mr. Watson, Sir James Graham, Mr. 
Attorney-General, Mr. Solicitor-General, Sir 
Frederick Thesiger, Mr. Stuart Wortley, Mr. 
Romilly, Mr. Walpole, Mr. Bickham iscott, 
Mr. Roebuck, Mr. Parker, Mr. Hume, Sir 
John Hanmer, aud Mr. Ewart. ‘lhe committee 
are empowered to send for persons, papers, 
and records; and five members are to bea 
quorum. 








UNQUALIFIED PRACTITIONERS 
IN THE NEW COUNTY COURTS. 





Amoncst other instances of complaint 
against the practice and course of proceed- 
ing in the New County Courts, we are in- 
formed that at Sheffield, Mr. Walker, the 
judge of that district, at the instance of the 
mayor and other inhabitants, has intimated 
an opinion in favour of allowing collectors 
of debts to appear in support of claims 
sought to be recovered before him. 

In the Court Baron the attorneys were 


entitled to practise, but on the passing of 


the Court of Requests Act, which altered 
the constitution of the old court, the at- 
torneys were excluded. The suitors not 
finding it convenient to attend personally, 
and being deprived of professional assist- 
ance, were driven to employ collectors and 
accountants, and sometimes sold their 
debts to them. Thus sprung up this class 
of persons assuming to practise in the 
local court. 
_ But this can form no good ground for 
sanctioning in the New County Court the 
dangerous precedent of admitting any but 
attorneys to appear and plead. We trust 
that the learned judge will, on reflection, 
deem it right to adopt the practice in this 
re the other County Courts, and 
hear only duly qualified attorneys. It is 
manifestly the intention of the legislature 
that barristers and attorneys only should 
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be heard, and we are quite sure that if un- 
qualified persons are, on any pretence, 
permitted, the utility of the court and the 
interests of the public will essentially 
suffer. 

If the judge should come to an unfavour- 
able determination, it will then be the duty 
of the attorneys to make an appeal to the 
proper quarter, and we cannot doubt of 
their ultimate success. 


ee 


ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Courts of Equity. 


LAW OF PROPERTY AND CONVEY- 
ANCING. 


[For the sake, as well of useful classification, 
as convenient sub-division, the decisions re- 


\ lating to the Law of Property and Conveyanc- 


ing, are here separated from the other cases 
recently reported in 2 Phill. part 1; 8 Beav. 
parts 2 &3; 14 Sim. part 3; 2 Coll., part 3; 5 
Hare, part 1; and 33 L. O.] 


BIDDINGS AT SALES. 
See Sale ; and Vendor and Purchaser, 4. 


DEED. 


Construction.—Limitation to executors and 
administrators, for their own use and benefit.— 
Under a limitation by deed of a fund, to “ the 
executors or administrators of the settlor, to 
and for his and their own use and benefit.” 
Held, under the circumstances, that the fund 
belonged to the next of kin, and not to the ad- 
ministrator. 

A. B. being under an obligation to make a 
settlement on his wife, by deed expressed to be 
= in order to make such provision, con- 
veyed property to trustees in trust to permit 
hina and his oe to receive the dividends, - 
“to and for his and their own entire use and 
benefit during the joint lives of himeelf and his 
wife ;” and in case A. B. survived his wife, 
then in trust, after her death, to assign it to 
him, “‘his executors, administrators, and as- 
signs, to and for his and their own use and 
benefit;” but if his wife should survive him, 
then to her for life, and afterwards to assign it 
“ unto the executors or administrators of A. B. 
to and for his and their own use and benefit.” 
The wife survived. Held, that, subject to her 
life interest, the fund belonged to the next of 
kin of A. B., and not to his administrator. 
Meryon v. Collett, 8 Beav. 386. 


DEPOSIT OF TITLE DEEDS. 

Extent of lien —Interest.—A deposit of tide 
deeds primd facie creates an equitable mortgage 
upon the whole property comprised in 

A debtor 78 ip his title deeds with a credi- 
tor until euch time as his account should no 
exceed 100/., at which time they were to be 
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restored to him. The debtor died indebted to} her jointure sool., to be charged upon the 


the creditor in 274/.: Held, that the creditor's 
lien extended to the whole 274l. 

Quere, whether the deposit of title deeds, 
without a legal security, will make a debt bear 
interest which. does not in its nature bear 
interest. Ashion v. Dalton, 2 Coll. 565. 


DOWER. 

1. Mortgage.—A party died in 1830, having 
vested in him a mortgage in fee, and the lapse 
of time and circumstances were such as to 
render it very improbable that any party could 
now establish the equity of redemption. Held, 
nevertheless, that the widow was not entitled 
to dower. Flack v. Longmate, 8 Beav. 420. 

2. Arrears.— Groundless defence.— Bill for 
dower. The defendants in possession denied 
the title of the widow, alleging that the hus-' 
band had not been seised of an estate of in- 
heritance in the premises; that allegation on 
information as to the time of his death, which 
was believed to be correct, but afterwards found 
to be erroneous. ecree for dower and arrears 
for six years before the filing of the bill, but 
without costs. 


same hereditaments. The settlor, not having 
made any settlement in pursuance of the cover 
nant, by his will, confirming the pyres | 
devised his estates in the counties of Oxfor 
and Berkshire to his wife for life. He after- 
wards, by deed, revoked his will as to the estate 
in Oxfordshire, which consequently descende 
to his heir at law. ‘The jointress ineisted that 
she was entitled to the Berkshire estate for life, 
free from any contribution towards her jointure; 
and that the Oxfordshire estates were exclu- 
sively liable to satisfy the covenant. But it 
was held, that, as no intention to benefit the 
jointress to the extent for which she contended 
appeared on the face of the will, the two estates 
were liable to contribute rateably to the satis- 
faction of the covenant. Eyre vy. Green, 2 
Coll. 527. 

Case cited in the judgment: Grigby v. Powell, 

5 Sim. #90; 3 C. & F. 103. 


JURISDICTION. 
See Specific Performance. 


MARRIED WOMAN. 


Semble, if the defence to a bill for dower be| Acknowledgment of deed. — Jurisdiction. — 


oundless, or founded on facts which the de- 


endant knew, or with reasonable diligence to execute and acknow 


might have known, to be true, the decree would | 
be with costs. 
203. 


EXECUTORS. 

See Deed. 

INTEREST. 

On a sale under the court, in June, 1839, it; 
was provided by the conditions, that the ab- 
stract should be delivered in 21 days, that the 

urchaser should be entitled to the rents from 
ctober, and pay his purchase money in No- 
vember, and if, “ from any cause whatever,” it 
should not be paid at that time, he should pay 


interest at 5 per cent. The vendors were unable 
to deliver the abstract within the time, and 
there was t delay and difficulty on their 
part in making out their title, which was not 


complete till 1845. The purchaser had entered 
into possession. Ona motion made in 1845, 
to pay the purchase-money and interest into 
court, the court held, that it could not relieve 
the purchaser from payment of interest, but 
made : the order without prejudice to any ap- 
mart) for compensation. Greenwood vy. 
ill, 8 Beav. 413. 
And see Deposit of Title Deeds. 
LIEN. | 

See Deposit of Title Deeds, 
: JOINTURE. 

Devise of Lands charged with jointure.— 
Contribution in satisfaction of covenant.—The 
owner of estates in the counties of Oxford and 
Berks covenanted on his marriage to convey 
éach part of them to trustees as should be of 
the annual value of 900/., to the use of himself 
for life, with remainder to the use and intent 


Bamford vy. Bamford, 5 Hare, | of propert 
v' wor ae og gm 


la married woman 
€, pursuant to the 
Fines and Recoveries Act, a deed of conveyance 
in which she has a beneficial inter- 
nv. Jones, 33 L. O. 254. 


MORTGAGE, 


1. Redemption.—A bill to redeem mortgage, 
filed before the mo has become absolute 
at law, ise demurrable, notwithstanding the 
mortgagor may have tendered to the mortgagee 
the purchase money, together with interest up 
to the day named in the proviso for redemption, 
Brown v. Cole, 14 Sim. 427. 

2. Sale.—Bill by mortgagor against mort- 
gagee and his solicitors, praying to have a sale 
under the carers die set aside for fraud 
and oppression, dismissed as against the so- 
licitors, the main charges in the bill against them 
not having been made out, but without costs, 
on the ground that they were substantial movers 
and authors of the sale, which, as between the 
mortgagor and mortgagee, was proved not te 
be sustainable in a court of equity. Maitthte v. 
Edwards, 2 Coll., 465. 

3. Power of sale-—A mortgagee having power 
of sale cannot, as between him and the mort- 
gagor, exerciee it ina manner merely arbitrary, 
but is, as between them, bound to act in a pru- 
dent and business-like manner, with a view to 
obtain as large a price as may fairly and rea- 
sonably, with due diligence and attention, be 
under the circumstances obtainable. Therefore, 
where a man who had a reversio interest in 
a sum of money expectant on the death of his 
wife without issue by him, died in his wife's 
lifetime after having mortgaged that interest, 
and a few wéeks after his decease the mort- 
gagee, under a power of sale, advertised the 
property for sale as a-reversion expectant on 
the death of a widow lady “‘ now aged 80 or 


The court will not com 


thet his intended wife should yearly receive for |¢kereabouts,” and made no offer to satisfy: the 


#6 


purchaser that there was a possibility of the 
widow having issue, it was held, that the sale, 
under such circumstances, was improvident, 
‘and could not be sustained as against pereons 
claiming under the mortgagor. Matthte vy. 
Edwards, 2 Coll. 465, 

4. Principal and surety.—Injunction.—S., in 
a of a loan of 10,000/. from = SALE. 
signed to the latter two mortgages which he| 2, Opening biddings. —A haser under 
held upon an estate belonging to N., and exe-| the et died efone the lemon of the 
cuted another mortgage of an estate of his own! report: Held, that it was not necessary to serve 
by way of further security. Afterwards, on his heirs with notice of an application to open 

.’s mortgage debts becoming due, S. brought | the biddings. Templer v. Sweet, 8 Beav. 464. 
an action against him on the covenants in his; 2, ing biddings.—'The court declined to 
mortgage deeds, which G. filed a bill to re-open biddings upon an advance under 10/. per 
strain. On a motion before the Lord Chan- cent, Holroyd y. Wyatt, 2 Coll. 537. 
cellor to discharge an injunction which bad, See Mortgage, 2,3; Trust, 3; Conditions of 
been granted by the Vice-Chancellor: Held,! Sale, 1. . 


Analytical Digest of Ceece: Courts of Equity. 

And see Settlement, - 
REDEMPTION, 

See Mortgage, 1. 


PROBATE, DIOCESAN. 
See Vendor and Purchaser, 2, 


that it ought not to have been granted, except 


upon the terms of the plaintiff reconveying S.’s | 


mortgage, and releasing him from his mortgage 
debt, and the plaintiff now declining these 
terms, and S. undertaking that the sum to be 
recovered in the action should be paid to the 
plaintiff, the injunction was dissolved. Gurney 


SETTLEMENT. 


Power of appointment.—Trustee and cestut 
que trust.—In a marriage settlement the pro- 
perty of the wife was conveyed and assigned in 
trust for the wife for life fer her separate use, 
remainder to the husband for his life, remainder 
to the children of the marriage, and in default 


v. Seppings, 2 Phill. 40. 
ee Dbaaes Mortgage, 2. | of iesue of the marriage, to the brother of the 
onwna , | wife and his children. After the marriage the 
ee | husband and wife filed their bill, charging that 

« 1. Power by deed or will to appoint to the brother, who was one of the trustees of the 
nephew and nieces, grand-nephews and | settlement, in concert with the solicitor’s clerk, 
nieces,” in such shares, and subject to suck! who took instructions for, and attended the exe- 
ef ale a Ra le 
; -| omitted or erasedfrom the a gene wer 
niece for life, with remainder to her children. | of appointment by the wife, in default ot tan 
raring v. Lee, 8 Beav. 247. ____ of the marriage, and praying that che settlement 
re cited in the judgment: Hussey v. Dillon, | might be rectified by inserting such a power. 
mbler, 603; James v. Smith, 6th July,|The wife did not prove the instructions for the 
1844, : : bequeathed jinsertion of such a _ nor the Hig 

_ 2. Trust.—A residue was bequeathed in; omitting or erasing it, but it appeare e 
trust for A. for life, and after his death, for his| evidence that the power had heen introduced 
children, as he should appoint ; and in default | in the draft settlement prepared by counsel, and 
of appointment, for the children equally, with ‘also inthe engrossment; and the answer of the 
yemainder over. Before A. was married or had’ brother stated, that the power having been no- 
exercised the power, some of the parties en- ticed by him when the engrossment was read 
titled in remainder, filed a bill to have the ac- over to him, he objected to it, as not being ac- 
counts of the testator’s estate taken, and the| cording to his understanding of the intentions 





residue ascertained and secured. Before de- 


A, married and had a child; and four 


ys after the child was born, he exercised the 
power; and then filed a bill 4 
in the former suit, stating his marriage, the 
birth of his child, and the appointment, and in- 
sisting, that thereby the interests of the plaintiffs 
in the former suit, had been wholly determined 
and put an end to. The plaintiffe, however, 
contended, that the appointment was fraudulent 
and void tn toto, inasmuch as, though it was 
made in favour of A.’s children, he would, in 
the probable event of their dying, become en- 
titled to the property as their next of kin. But 
the court held, that under existing circum- 
stances, the appointment was good, and there- 
fore, that no decree ought to be made in the 

iginal suit, until the happening of the events 
which would entitle A. to the property. Butcher 
v, Jackson, 14 Sim, 444. OC 
' Case cited in the judgment: Mecqueen v. Far- 

qubar, 13 Ves. 467, 479. 





nst the plaintiff 


of the wife, when the solicitors clerk admitted 
it was not, and struck it out. The court held, 
that it was the duty of the brother, as one of 
the trustees, not to have itted the power 
to be struck out without the express directions 
of the intended wife on that point; and that 
relief might be given in the suit, subject to the 
question whether the wife knew, when she exe- 
cuted the settlement, that it did not contain the 
power. Harbridge v. Wogan, 5 Hare, 258. 
See Trust, 1; Voluntary Settlement. 


SPECIFIC PERFORMANCE. 

1. Injunction.—Jurisdiction.—The juriedic- 
tion of the court to restrain by injunction an 
act which the defendant is by contract 
to abstain from, is not confined to cases in 
which there are either no other executory terme 
in the contract, or none which a court of equity 
has not the means of enforcing. , 

If a bill states a right or title in the plaintiff 
tu the benefit of a negative agreement on the 
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part of the defendant, or of his abstaining from 
a given act, the eourt will equally interfere by 
wyunction, whether the right be at law or under 
brought under its jariadiction, Dictrichsen 
under its jurisdiction. ielrichsen v. 
Cabburn, 2 Phill. 52; Hills v. Croll, 2 Phill. 
Cases cited in the judgment: Kimberley v. Jen- 
» 6 Sim. 340; Yovatt v. Winyard, i J. 
& W, 394; Green v. Folgham,1 Sim. & St. 
398 ; Cholwpondeley v, Clinton, 19 Ves. 261 ; 
Rankin v. Huskisson, 4 Sim. 13; Squire v. 
Campbell, 1 My, & Cr. 459; Martin v, Nut- 
kin, 2 P. W. 266; Barrett v. Blagrave, 5 Ves. 
555; 6 Ves. 104; Morris y. Colman, 18 Ves. 
437 ; Clarke v. Price, 2 Wils, 137. 


2. o: tplion.— Timber estate. — Com- 
peasation.— Bill by the vendor for the specific 
performance of a contract to purchase a timber 
estate, where the particulars of sale described 
it as Comprising a certain wood “ with upwards 
of 65 acres of fine oak timber trees, the average 
size of which approached 50 feet,” and in “the 
particulars of the lot described it only as 
“65 acres, 2 roods, and 12 perches of growing 
timber.” It appeared, on the evidence for the 
plaintiff, that the average size of the trees was 
about 35 feet, but on that for the defendant, 
that it wae only about 22 feet; and the defend- 
ant, moreover, alleged that it was sold at atime 
when he had no means of seeing the wood, and 
that he relied on the particulars of sale: Held, 
that as the representation on the particulars of 
sale had proved to be incorrect, and as it was 
not shown that the defendant knew it to be in- 
correct at the time of making the contract, the 
court would not, at all events, enforce the 
Specific performance of the contract without 
compensation ; and that (inasmuch as the par- 
tealars of sale did not express what number of 
trees, or quantity of timber the wood con- 
tained,) it was not a case in which the court 
could measure the extent of the deficiency, or 
ascertain the amount of compensation; and 
that the bill must therefore be dismissed. Lord 
Brooke vy. Rounthwaite, 5 Hare, 298. 


Cases cited in the judgment: Trover v, New- 
come, 3 Mer. 704; Stewart v. Alliston, 1 Mer. 
26; Fenton v. Browne, 14 Ves, 144. 


| See Vendor and Purchaser, 3. 


TENANTS IN COMMON. 

. Occupation-reat.— Equitable set-off.—aA free- 
hald house was devised to ar in 
common, some of whom afterwards resided in 
it, but not under any t to pay rent, 
nor to the exclusion of others. Held, that 
mo rent accrued in respect of such occupation ; 
and consequently, that the Master could not 
take the same into account for the purpose of 
establishing an equitable set-off against a legacy 
elaimed by any one of such occupants from the 
executors of one of the deceased tenants in 
M' Mahon v. Burchell, 33 L. O. 234; 


corcumion, , 
8. C. 5 Hare, 332; 2 Phill. 127. | 
TITLE, . 


1. Reference. — Reference of title, upon 
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motion by the plaintiff (the vendor) after an~ 
swer, notwithstanding the ion in di 

in the cause might have been conveniently de- 
termined by the courts, without a reference, 
sete 2h ’ At, 5 Hare, 248, 

2. Whether the question in a cause be, what 
evidence of title the vendor is bound to give, 
or whether he is able to give sufficient evi- 
dence, the question is equally one of title, and 
the proper subject of a reference. Curling v. 

ight, 5 Hare, 248. 

Deposit of Title Deeds. 


| TRUST. 


1. Investment in leaseholds.— Settlement.— 
Trustees were “authorised and empowered,” 
with the “ consent and direction ” of the tenant 
for life, to lay out the trust monies on “ lease- 
hold hereditaments,’ “in some convenient 
place.” Held, that it was imperative on the 
trustees, on the requisition of the tenant for 
life, to invest in leaseholds, and that they could 
not refuse to do so on the ground of the 
liabilities to be incurred by them on the cove- 
nants, they having expressly contracted on the 
subject ; but that they had a discretion to 
exercise as to value, title, and locality; 2ndly, 
that leasehold houses were within the power. 
Beauclerk v. Ashburnham, 8 Beay. 322. 

2. Equitable mortgages.—Priorities.— Legal 
estate.—F our trustees sell out stock, under an 
agreement that the proceeds shall be lent to 
two of them, upon equitable mortgage, by de- 
posit of the documents of title of a copyhold 
estate which belonged to such two trustees in 


‘undivided moieties. The money was lent, and 


the documents deposited; but afterwards, by 
some unexplained means, they came into the 
hands of one of the two trustees who had bor- 
rowed the fund, and that trustee made a second 
equitable mortgage on his own moiety of the 
estate, by depositing the documents with a 
third person, who took them without notice of 
the first mortgage; that trustee afterwards be- 
came bankrupt, and the second equitable mort- 
gagee purchased and obtained from the as- 
signees of the bankrupt a surrender, and was 
admitted tenant of the bankrupt’s undivided 
moiety, having, at the time of such purchase of 
the legal estate, received constructive notice of 
the first mo e. 

In a suit by one of the trustees, (the lender 
of the trust fund, the other having become 
bankrupt,) for foreclosure, Held, that the 
second equitable mortgagee, who had taken the 
legal estate with notice of the obligations of 
the mortgagor to third parties, could only hold 
that estate subject to such obligations, notwith- 
standing that he had originally taken his mort- 

security without notice. 

RT hat, in the absence of any suggestion of a 
specific case, as against the plaintiff, charging 
him with acte whereby the mortgagor was 
enabled to commit the fraud, the mere fact of 
the possesion of the title deeds by the mort- 
gagor was not sufficient to postpone the claim 
of the first mortgagee. 


That the fact of the loan of the proceeds of 


rat 


the stock having been a breach of trust, did not 
affect the question as between the first and 
second mortgagees, 

_ That the cestui que trusts of the stock, not 
having been parties to or adopted the mort- 
gage, were not necessary parties to the suit for 
foreclosure, Allen y. Knight, 5 Hare, 272. 


Cases cited in the judgment: Saunders v. Dehew 
# Vern. 2713; Evans v. Bicknell, 6 Ves. 173. 


" 3. Sale.—Jurisdiction.—Advowson.— A tes: | 
tator devised his advowson to trustces, to sell 
on the death of A., and divide the produce 
amongst certain persona. A, was the incum- 
bent, so that on his death no sale could be! 
made until the vacancy was filled up. Held, 
that the court had no juriediction to authorise 
a ale in the lifetime of A., on the ground that | 
it would be beneficial tothe parties. Johnstone 
v. Baber, 8 Beay. 233. 


VENDOR AND PURCHASER, 


1. Conditions of sale.—Vendors having put 
forth ambiguous conditions of sale: Held, to| 
be bound strictly by those conditions. 

‘Time held to be of the essence of the con-| 
tract between vendor and purchaser, partly by 
reason of the nature of the trade carried on 
upon the property offered for sale, and partly 
upon thé construction of the conditions of sale. 
Seaton v. Mapp, 2 Coll. 556. . 

2. Personal representation.— Diocesan pro- 
bate.—An agreement having been entered into 
for the sale of certain securities upon tolls 
within the diocese of Lincoln, it appeared from 
the abstract of title, that the will of one in the 
series of owners, through whom the property 
passed to the vendor, had been proved only in 
the consistory court of the Bishop of Lincoln. 
Upon a bill filed by the purchaser against ven- 
dor, the court declined, either to force the title 
on the purchaser orto order the vendor to pro- 
cure probate in the prerogative court of the 
Archbishop of Canterbury. Williams y. Bland, 
2 Coll. 575. 

3. Delay.-—Laches.— Specific performance.— 
Where an has been scant dae and little 
hope of perfecting the title within a reasonable 
time, the court will dismiss a purchaser with 
costs. 

‘ In 1842, the defendant contracted to purchase 
anestate, A suit for specific performance hav- 
ing, in the same year, been instituted by the 
vendors, it appeared, that the vendors claimed 
under a testator who died in 1809, and subject 
to his debts: that a creditor’s suit had been 
instituted in 1813, and a decree for an account 
and sale made in 1817, since which time no- 
thing effectual had been done in the suit, and 
no report of debts had been actually confirmed. 
After so great delay, no further time was given 
to the vendors to complete their title, and the 
bill for specific performance was diemissed with 
costs. Sraser vy. Wood, 8 Beav. 329. 

Case cited in the judgment: Sidebotham v. 


Barrington, 3 Beay. 5#4; 4 Beav. 110; 5 
Bear. 261, . 


+4. Bidding, retracting.—An estate sold under . 


a 


™, 
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a decree was —— Se of 
amo e, who was not a party to the suit, 
but nested to the sale. A motion by the 
solicitor, to be discharged from his purchase, 
on the ground that he retracted his bidding be- 
fore the hammer fell, waa refused with costs. 
Freer v. Rimner, 14 Sim. 391. . 2 
See Specific Performance. ’ 
5. Payment into court.—accepting title.— 
purchaser applying to-pay money into court 
must undertake to accept title, although the 
payment is consented to by all the parties. Den- 
ning y. Henderson, 33 L. O. 354. | 
6, Payment of purchuge money.—Income. tar. 
Upon motion for payment of purchase money, 
with interest, inco court, a deduction on account 
of the income tax was not allowed to be made. 
part of the order. Holroyd v. Wyatt, 33 L. O, 
550. 


VOLUNTARY SETTLEMENT. 


1. In the case of an imperfect voluntary 
deed, neither the assignor nor the executor can 
be compelled to permit the assignee to use his 
name for the recovery of the debt. 

Held, that neither a voluntary assignment by 
deed of a mortgage debt, accompanied by a 
grant, not specifying the particular estate, but 
of all estates held in mortgage, and by a cove- 
nant for further assurance, and without delivery 
of the pat deed, or notice to or a il 

or, nor the voluntary assignment of a poli 

of aanenice retained in. the hans of the “_ 
signor, and without notice given to the grantor, 
though accompanied by a covenant for further 
assurance, can be considered as a complete and 
effectual assignment, to be acted upon and en- 
forced hy the assignee, without any further or 
other act to be done by the assignor. Wardv. 
Audland, 8 Beay. 201. 


Cases ciled in the judgment: Fortescue v. Bar 
nett, 3 Myl. & K.36; Edwards v. Jones, 1 
Myl. & Cr. 226, 


2. A trustee under a voluntary settlement of 
chattels, policy of assurance, and — 
filed a bil) against the representatives e 
settlor for the recovery thereof. Held, that if 
the property were legally vested in the plaintiff, 
he might recover it at law and apply it on the 
trusts; but if otherwise, then as the deed was 
voluntary, the court could afford the plaintiff 
no assistance in recovering it. ard y. 
Axdland, 8 Beav. 201. 

See Power of Appointment ; Settlement. 


WARD. 


The court will direct a settlement on the 
— of bar mother of an infant ward, 
married out asettlement being executed, 
although the mother may have consented to the 
marri and an assignment may have been 
made by the ward and her husband after the 
oe toa third party. Russel v. Necheodis, 
33 + 18. - 


_—_ 


Superior Qourts> Edrd Chanvetlor —Rolis.—Fice-Ohancélior—V;-€Knight Bruce, #9 


RECENT PECISIONS IN THE SUPE-| 


RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SKVERAL 


COURT§. 





ford €bancellor. 
Myers vy. Weatherall. March 26th, 1847. 


APPEAL.—MOTION IN RESPECT OF COSTS 
ONLY. 


The court will nol rehear a motion in respect 
only of costs, if it be necessary to investi- 
gate the facts of the case for the purpose of 
ascertaining the propriety of the decision in 
respect of the costs. 


Mr, Elderton said, that this was a motion to 
discharge an order of Vice-Chancellor Wigram, 
ordering the plaintiff to pay the costs of an ap- 
plication to his Honour under the following 
circumstances. After a notice to dismiss the 
bill had been given by the defendant, an order 
of course to amend was obtained at the Rolls by 
the plaintiff, and the costs tendered. When 
the motion to dismies was brought on, the 
Vice-Chancellor required to be informed of 
what had been done under the order to amend, 
and it was then contended that such order had 
been irregularly obtained ; but if so, the appli- 
cation to discharge it ought to have been made 
at the Rolls. His Honour made no order on 
the motion further than directing the payment 
of the costs by the plaintiff. 

The Lord Chancellor. This is rehearing the 
motion for costs only. The rule is, that if it 
is necessary to look into the facts of the case to 
ascertain whether the costs were properly or- 
dered, such a rehearing cannot be had; if it 
be manifest on the face of the order that the 
costs were sos yg ordered, it is otherwise. 
Kt is in this case to look into the 
affidavits to get at the facts, therefore it comes 
within the first-mentioned principle, and this 
motion must be refused, with costs. 


—— 


Rolls Court. 


Re Taylor. April 22, 1847. 
FOUR-DAY ORDER.—DELIVERY OF PAPERS, 


“Gane Ob eee ee 

¢ papers, to pr iy an 

order limiting some longer period for their 
delivery. 


In this case age anip — for an — 
upon a solicitor to deliver up bis papers within 
fouar of or in default for his committal. Two 
orders for the delivery of the papers had been 
previously obtained and served ; but neither of 
them limited any time, within which the delivery 

to be made. 

derd Langdale eaid, that the four-day 

order fixing 
of the 


Vier hanceltor-of Gagtend. 
' Lovell vy. Andrew. May 3, 1847.— 


PARTIES.—CONSTRUCTION OF 39TH ORDER 
OF AUGUST, 1841. 


On a cause coming on for argument under the 
39th Order of August, 1841, the defendant 
is strictly confined to the objection which 
he has raised in his answer for want of 
parties. 

Tue plaintiff in this case filed a bill for an 
account on behalf of himself and other share- 
holders, against the directors of a railway. 
The defendant by his answer raised an objec- 
tion that a certain class of shareholders ought 
to be parties. ‘The plaintiff set down the cause 
for argument on that objection, under the 39th 
Order of August, 1841. Onthe cause coming 
on for argument, the defendant proceeded to 
raise ore tenus, other objections for want of 
parties generally, besides that stated in his an- 
swer. ‘To thie the plaintiff objected. 

Mr. Bethell and Mr. Terrell for the defend- 
ant, contended, that although the 39th Order 
in terms said, that the cause was to be argued 
on that objection only on which it was set 
down ; yet clearly it did not mean to preveut a 
defendant at the hearing from urging other 
objections connected with it. 

r. J. Parker and Mr. Bilton, contra, con- 
tended, that if this were allowed a defendant 
might raise a most trivial objection by his 
answer, and then on the hearing argue most 
important questions, which the plaintiff would 
then hear for the first time and be unprepared 
to combat; besides, if the defendant had ori- 
ginally stated in his answer the important ques- 
tions which he afterwards raised ore tenus, the 
plaintiff, without setting the cause down to be 
argued, might have amended his bill, and they 
cited Hunter v. Macklew, 5 Hare, 238. 

The Vice-Chancellor, after looking at the 
case cited said, that it was directly in point, 
and that he felt himself bound by it. V.C. 
Wigram there seemed to think, that he was not 
bound to attend to the objections raised ore 
tenus at the hearing, and that he should so de- 
cide with him in the present case. 

Objection allowed. 





Wice-Chancellor Rnight Bruce. 

Bull v. Falkner. Feb. 19 and 22, 1847. 
PRACTICE.—PRO CONFESSO.—CONTEMPT. 
A defendant having appeared, und bevag tn 

cont want of answer on being 
brought to the bar of the court, 
poverty, when it was referred to the Master 
to ingutre as to her poe difeuit. master 
certified that she had made in prov- 
tag her , and the court on epplica- 
tion of t peg Langa ty reg tag a 
cum causis fo Ori 
ordered that the proper officer should at- 
tend at the forall pb 7d ’ 
cord, in order that the bill might 
pro confesso. ~ 


aa 
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Mary Rebecca Falkner, one of the de-] was to convey the goods, the acts of God and 


fendants in this case having appeared, was in| the dangers of navigation mp Te 
w 


contempt for want of answer. On being 
brought to the bar by habeas corpus, she stated, 
that she was unable to put in her answer 

poverty, having made oath in court to 


=e 
that effect, she was turned over from the sheriff| pleaded, amongst other 


of Middlesex to the Queen’s prison, and a re- 
ference was directed to the Master to inquire 
and certify to the court respecting her alleged 
poverty. A warrant was taken out to consider 
the order, at the return of which the plaintiff’s 
and defendant’s solicitors attended, and the 
latter was ordered to bring in a proper state of 
facts withinaweek. More than a week having 
elapsed without the state of facts being brought 
in, a warrant was taken out calling upon the 
defendant to show cause why the Master should 
not report default, but the defendant’s solicitor 
now appearing at the return of the last-men- 
tioned warrant, and more than three months 
having elapsed since the order of reference, the 
Master, at the request of the plaintiff’s solicitor, 
certified that the defendant was in default. 

C. M. Roupell for the plaintiff applied, that 
upon the Master’s certificate for a habeas corpus 
cum causis to bring the defendant to the bar of 
the court to answer her contempt, and for an 
order that the proper officer should attend at 
the return of the writ with the record, that the 
same might be taken pro confesso against the 
defendant, he stated that a similar order had 
been made by the Vice-Chancellor of England 
in Venables vy. Brandon. 

His Honour made the order without requiring 
notice to be served on the defendant. 

‘ Feb. 27.—The defendant being brought to 
the bar of the court, it was ordered, with the 
consent of the plaintiff, that a traversing note 
should be forthwith filed by the plaintiffs, that 
the defendant should be at liberty to put in 
an answer within a limited time, and that the 
defendant should be discharged, the costs of | 
the contempt to be costs in the cause. 





Queen’s Bench. 
(Before the Four Judges.) 
Spence vy. Chadwick. Easter Term, 1847. 
PLEADING.—CONTRACT.— EXCEPTION. 


A. delivered goods to B. to be conveyed from 
Gibraltar to London, the act of and 
the dangers of navigation excepted. The 
vessel was to touch at Cadiz on the passage. 
Her the paged a rs Cadiz the goods be. 

nging to the plaintiff were seized as con- 
traband, and forfeited according to the 
revenue laws of Spain. 

Held, in an action by A. for the non-delivery 
of the goods, that a plea setting out the 
above facts was bad as not amounting to a 
defence to the action. 


THis was an action by the freighter against 
the shipowner to recover the value of certain 
oods. ‘The contract on the part of the de- 
endant, as appeared from the bill of lading, 


from Gib- 
raltar to London, in a vessel was to stop 
at Cadiz on the voyage. The breach was the 
non-delivery of the goods. To a declaration 
setting out the above facts, the defendant 
s, that on the 
arrival of the vessel at iz, the goods in 
question were seized by the custom-house 
officers of that town, and afterwards confiscated 
as contraband by a court there of competent 
jurisdiction. To this plea there was a demurrer 
on the ground that it did not form any defence 
to the action. 

Mr. Crompton in support of the demurrer. 
This is an absolute contract on the part of 
the defendant to deliver the goods in London, 
the acts of God and the dangers of navigation 
excepted. The defendant in his plea does not. 
bring himself within either of these exceptions, 
and nothing short of illegality will excuse him 
from the performance of his contract. The 
courts of this country do not take notice of the 
revenue laws of any other country, and it is 
not any excuse to say that it became impossible 
to perform the contract, Gosling v. Higgias,* 
Blight v. Page,* Barker vy. Hodgson,° Sjoerds y. 
Luscombe,’ Holman v. Johnuson.* 

Mr. Boville, contra, contended, first, that 
the circumstances set out in the plea brought 
the defendant within the exception named in 
the bill of lading, because the logs was occa~- 
sioned by inevitable accident, and not through 
any neglect or default of the defendant. He. 
also contended that there was an implied war- 
ranty that the goods shipped were lawful] and 
proper for the voyage; and that the defendant 
was exonerated, because the plaintiff consented 
that the vessel should go to Cadiz, where the 
goods in question were condemned by a court 
of competent jurisdiction, which judgment the 
courts in this country will recognise. He cited 
Story on Bailments, sec. 488 ; Abbott on Ship- 

ing, 326; Fletcher v. Inglis ;' Gabay vy. 

oyd ;* Hill vy. Idle ;* Magathaens v. Busher ;* 

Power v. Whitmore ;) Philips v. Hunter ;* 
Hadley v. Clarke.' 

Mr. Crompton was heard in reply. 

Lord Denman, C.J. The defendant enters 
into a positive contract to convey the goods of 
the plaintiff from Gibraltar to London, and the 
only exception named in the bill of lading is 
the act of God or the dangers of navigation. 
The defendant, in excuse for not performing his 
contract, says, that the vessel having put into 
the port of Cadiz, as agreed upon between the 
parties, that the goods were there condemned 
according to the revenue laws of Spain. The 

lea does not show that there was anythi 
illegal in the contract, that it waa in violation | 
of the law of nations as between England and 





Camp. 451. * 3 Bos. & Pul. 295, note. 
M LS. 267. * 16 East, 201. 

. 34 _ f3 Barn. & Ald. 315 
Barn. & Cress. 793. 4 . 327. 
Id. 54. j4 M&S. 141, oH. 402. 
‘ g Term R. 259. 
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Spain, or that there was ing criminal in 
the nature of the transaction. defendant 
must be taken to have entered into a contract 
the nature of which he fully contemplated, and 
the law of Spain was equally unknown to both 

ies. The plea, therefore is insufficient, the 
rule of law, which has not only been acted on 
for centuries, but is founded on good and sound 
reason, being, as stated by Lord anda 
in Atkinson v. Ritchie, that when the party by 
hie own contract creates a duty or charge on 
himself, he is bound to make it good, if he may, 
notwithstanding any accident by inevitable ne- 
mon {Ragerate he might have provided against 
it is contract. 

atteson, J. The defendant clearly does not 
come within the exception contained in the bill 
of lading. The loss has not arisen from any 
act of God or the dangers of navigation. Then 
it is said, the defendant has been prevented 
from completing his contract because the goods 
were confiscated by a court of competent juris- 
diction in Spain, but it is not shown that there 
was any default on the part of the plaintiff, or 
that he knew the goods were contraband. The 
plaintiff did not request that the vessel should 
touch at Cadiz, that was a mere description of 
the route. Neither party, therefore, were ac- 


decided was, that there might be sufficient on- 
the premises to countervail a half year’s rent, 
although there was not to satisfy a year’s rent, 
and there the affidavit stated that there was no 
sufficient distress to satisfy the arrears of rent: 
in the present case the affidavit is so framed 
that the objection taken in Doe v. Powell does 
not arise, a. ® 

Coleridge, J. I think you are within the 
words of the act, and do not see that any mis- 
chief can arise, therefore you may take your 


e. 
Rule absolute. 


Comman Pleas. 
Fearne v. Cockrane, Easter Term, 1847. 


PLEADING.-—— SATISFACTION AND DI8- 
CHARGE.—DEMURRER FOR DUPLICITY. 


Where to a count on a bill of exchange the de- 
Sendant ery the delivery and acceptance 
by the plaintiff of his, the defendant's, own 
promissory note, payable on demand, for 
and on account of such bill of exchange and 
the causes of action in respect thereof, and 
then further alleged that the plaintiff after- 
wards agreed to accept and did accept the 
warrant of attorney to confess judgment of 





uainted with the law of Spain, and the seizure | 
id not arise from the default of either plaintiff | 
or defendant, and the case falls within the 
an laid down in the case of Atkinson v. 
c. d 
Wightman and Erie, 3.’a, concurred. 1 


a third party, in full discharge and satis- 
Saction of the said promissory note, and of 
all causes of action in respect thereof, and 
of the causes of action in the said count on 
the bill of eechange mentioned. Held, that 





se ge the plea only set up one defence by way of 

Judgment for the plaintiff. satis ree and discharge, and was not bad 

| or icity. . 
Queen's Bench Practice Court. AssumPsIT by the drawer against the ac- 


Doe dem. Farmery v. Roe. May 5. 


EJECTMENT.—AFFIDAVIT. 


ceptor on three bills of exchange. Plea, that 
the making and acceptance of the bill in 


On Boats cud t inst. the | the first count mentioned, and after the same 
anual Hector where proceedings have. been |became due and payable according to the tenor 
taken under 4 Geo. 4, c. 28, it does not and effect thereof, and before the commence- 


render the it irregular to state, that a | ment of the suit, to wit, on, &c., the defendant 
year’s rent is due, if the affidavit also allege a hie promissory note in writing, bearing 

that there is no sufficient distress on the wie ee george A adeasr pry to Psy to the 
premises to satisfy half a year’s rent. Velivere d the cage ey , 1,050/., and then 

. ; e plaintiff, who then 

J. Browne moved for judgment against the |took and received the same for and on account 
casual ejector, the proceedings being taken |of the last-mentioned bill of exchange and the 
under 4 Geo. 2, c. 28, to recover possession of |causes of action in respect thereof in the said 
certain premises for the nonpayment of rent, | first count mentioned; and that thereon and 
there being no sufficient distress on the premises | afterwarde and after the making and delivering 
to countervail the arrears of rent. _ |of the said promissory note in the plea men- 
The affidavit used in this case was regular in/tioned and before the commencement of the 
all respects, except that it stated that one year’s | suit, to wit, on, &c., it was —— and be- 
rent was in arreat, and the Master objected to | tween the plaintiff and defendant and Thomas 
draw up the rule on the ground that the case| Earl of Dundonald, that the said Earl should 
came within the authority of Doe dem. Powell sign and seal, and as his act and deed deliver 
v. Hoe, 9 Dow]. 548. It was -now contended | to the plaintiff in full discharge and satisfac. 
that the objection taken in that case did not|tion of the said promissory note in thie plea 
apply im the present case, for here the uffidavit | mentioned, and of all causes of action in reapect 
states that there is no sufficient distress to be/ thereof, and of the cause of action in the said 
found on the premises to countervail half a} firat count mentioned, a certain deed or instra- 
year’s rent, which ie all the statute requires. | ment called a warrant of attorney to confess 
The principle on which Doedem. Powell was | judgment, bearing date, &c., in the form, &c., 
a. thereinafter mentioned; and that the plaintiff 

should accept and receive the same of and 





= 10 Fast, 520. ° 


from the said Earl in such full discharge and 
satisfaction as last aforesaid. The plea thea 
alleged the subsequent execution of the war- 
rant of attorney in full satisfaction and dis- 
charge of the said 

mentioned, and of all causes of action in the 
said first count mentioned ; and that the plain- 
tiff accepted and received the said warrant of 
attorney in such full satisfaction and discharge 
of the said promissory note in that plea men- 
tioned, and of all causes of action in respect 
thereof, and of the cause of action in the said 
first count mentioned, To this plea there was 
a demurrer on the ground of duplicity. Joinder 
in demurrer. 

T. Jones in support of the demurrer. The 
plea is double, inasmuch as either the promis- 
sory note therein mentioned or the warrant of 
attorney would of itself have been a good de- 
fence. Kearslake vy. Morgan, 5 T. R. 513, and 


omissory note in the plea|in upon Kearslake v. 
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curity; the. plea therefore shows, not two, but. 
only one mode of satiefaction. It 1s not necee- 
sary to examine with any minuteness whether. 
the case of Price vy. Price did or did not break 
, but such cer- 
appears not to have the intention ef 
of Exchequer. That case, however, 
ig not consistent wich the case of Mercer v. 
Cheese, but then the latter case appears not to 
have been a decision of this court on the point, 
the counsel having thought it better to amend. 
Without going further into the question of 
ene -— —" the cases of Price ci ad omg 
earslake vy. Morgan may not stan °: 
it is sufficient to say that in this case there is 
no duplicity. _ 
Coliman, J., concurred. 
Cresswell, J. All that the plea alleges with 
respect to the note falls short of = any 
satisfaction of the cause of action, and that 


tain] 
the 


Mercer v. Cheese, 4 M. & Gr. 804, are autho-/| being so, it would have been bad on general 
rities to show that the giving and acceptance of demurrer. It was necessary, therefore, to go 
@ bill or note was a sufficient answer primd further, and accordingly, by the allegation as 


Jacie, and if so, then the subsequent allegation 
of the delivery and acceptance of a warrant of 
— was clearly another and sufficient de- 


ce. 

Channell, Sergeant, (Bevan with him). The 
note here was the note of the debtor himself, 
payable on demand, and was not therefore 
even a suspension of the cause of action as was 
the case in Kearsiake vy. Morgan, where the note 
given appears to have been that of a third 
party. en in Mercer v. Cheese, the court 
only expressed a passing opinion, upon which 
the opera elected to amend; besides there 
the ge pig was made payable on a future 
day. ° case too of Price v. Price, 16 Law 
J.,N.S., Exch. 99, seems to be at variance with 
the opinion expressed in Mercer v. Cheese, and 
to be an authority in support of the present 

ea. The note here bei adres on demand, 
18 not even a suspension of the plaintiff’s claim ; 
it is in fact stated in the plea merely as matter 
of inducement, and therefore cannot make the 
plea double. Steph. on Pl. 5th ed. 296. 

Jones was heard in reply, and cited in ad- 
dition the case of Maillard v. Duke of Argyle, 
6 M. &.G. 40. 

Wilde, C.J. It appears from the plea that 
the promissory note was given for and on ac- 
count of the debt, her on demand, and 


therefore in point of law it was of no greater 
effect than original liability hetween the 
parties. It appears also on the face of the 


pleadings that the note remained in the hands 
of the plaintiff, for the plea alleges that the 
warrant of attorney was given in satisfaction of 
it, which would not be the case if it had been 
outstanding in the hands of another. The only 
mode therefore by which satisfaction is shown 
is by the warrant of attorney, alleged in the 
plea to have been given in satisfaction of the 
note and also of the cause of action in the firet 
count mentioned. ‘The note at the highest ap- 
pears to be Ce nature of acollateral security, 
and the warrant of att was a satisfaction 
of the camse of action and the collateral ee- 


| 


to the giving of the warrant of attorney, onl 
one defence is set up, and although it is iP 4 
that the latter was given in satisfaction of the 
note, which is only a collateral security as well 
as the present cause of action, yet the plea is 
not on that account bad. 

Wiliams, J. The present is one of that 
class of cases where a negotiable instrument 
given may amount to a quasi satisfaction, and 
the plea is not made bad for duplicity by its 
Roing on, as here, to allege that which turns 
the quasi satisfaction into an actual one. 
Whether the plea is argumentative or not it is 
not necessary to say, as that question is not 
raised by the demurrer. 

Judgment for the defendant. 


CHANCERY SITTINGS, 
Zord Chaneellor. 


AT WESTMINSTER. 
Trinity Term, 1847. 


Saturday . May os § Appett Blotions aad Ap- 
( Petition-day) Cause, Lu- 
natic and Bankrupt Pe- 


Monday .. . a] 
titions, 
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Wednesday . . 264° PPOMS 

Thursday . . . 273 Appeal Motions aod Ape 

’ t peals. 
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Saturday . . . 29 

Monday , . . 31 > Appeals. 

Tuesday , June 1 

Wednesday . . 2 
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; (Petition -day,) Unopposed 

Friday . - - + 471° Petitions, and Appeals. . 
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Monday ... 7 

Tuesday . . . 8) Appeals, 

Wednesday .. 9 ; 

Thursday . . . 10 

Friday... . 11 | COeiiom dArrelanes 


le ks as 128 Appeal Motions and Ap-|Monday .. . 33 Te Demurrers, Excep- 


_-N. B,—Sach days as his Lordship is cocapied in 















Tuesday . . . 25 tions, Causes, ad Fur- 
Wednesday . . 26 ther Directions. a. 








the House of Lords excepted. . Thuraday . . .27 Motions and ditto. 
‘i Pleas, Demurrers, Excep-" 
Paster of the Rolls. © Friday. . . 4282 tions, Causes, and Fur 
See page 64, ante. ther Directions. 
Short Causes, Petitions, 
Vice-@hancellor of England. Saturday . . , =| (unopposed ’ first,) yar | 


Causes. 


Seturday . May 22 Motions. 
Monday .. . Si =< Demurrers, Excep-, 


Monday .. , 2% (Petition-day) 
Toesday .. . =} Pleas, Demurrers, Excep- 
- 26 


tions, Causes, and Fur- 
Wedmmedey . ther Directions. — 


Thursday . . . 27 Motions. 
» - 28 Short Causes and Causes. 


Tuesday . June 1 tions, Causes, and Further 
Wednesday . . @ Directions, 


Thursday . . . 3 Motions-and ditto. 


Pleas, Demurrers, Excep- 
Friday... 4 tions, Causes, and Fur- 


ther Directions, 


Moaday " : at Pleas, Demarrers, Excep- sf Sho:t Cuuses, Petitions 


Die 1( tions, Causes, and Fur- 


Wednesday * e« 2 


Saturday . . , (unopposed first,) and 


ther Directions. causes, 


Thursday . . . 3 Motions. Tucsdey ae ; (P etition-day) Pleas, De- 
Pilday ec  . . 4 f Ceo oy) itant:| Wednowiny | and Farther Directions,” 
Mendy <<] Pm, Demure, Hac |ony « «11 “gt ant 
Thee ; San Dire. Saturday . . .12 Motions and Causes. 





: (Petition-day) Petitions, 
Pridy .. 11} Short Causes and Causes, 


Seturdey * « »« 1% Motions, 


Vices hancellor Ruight Wruce. 
Saturday . May 22 Motions and Causes. 


Monday . . . 24 omar Petitionaand 


COMMON LAW SITTINGS. 


1 EEE 


Queen's Bench. 


In and after Trinity Term, 1847. 
MIDDLESEX. 
In Term, 


ist Sitting, Wednesday. . . «1. .. May 26 
And two following days at Eleven o'clock. 


Zod Sitting, Saturday *_ © © © #© @ @ May 29 
And subsequent days at Eleven o'clock. 
3rd Sitting, Thursday . . . . . « Junei0 
At 4 past Nine o'clock precisely, for Undefended 
Causes only. 

A list of such remanets as appear fit to be tried 
in Term will be printed immediately, but on the 
statement of either side that a cause is too long to be 
tried in Term, it will be withdrawn from such list, 
provided the other side bave two days’ notice of the 
application at the Marshal’s to postpone, and do not 
oppose the application on good grounds—the usual 
number of completed and new causes will be put 
into the list day by day in their usual order, 

Sitting after Term, Monday. . . . June 1¢ 





Pleas, Demurrers, Excep- 
Tussdey . + . 254 tions, Causes, and Fur- ~ 
ther Directions. 
Bankrupt Petitions and 
Thursday . . . 27 Motions and Causes. 
Pleas, Demurrers, Excep- 
Friday. . . . 28 { tions, Causes, and Fur- 
ther Directions. 
Sstarday . . . 29 Short Causes and Ditto. 
Pleas, Demaurrers, Excep- 
or Kl . 5 aha tions, Causes, and Fur- 
7 = ther Directions. 
§ Bankrupt Petitions, and 
Wednesday . . 2 b Ditto. 
Tharsday . . . 3 Motions and Causes. ; 
. (Petition-day) Petitions an 
Friday. . . . +} Causes. oaig 
Seturday . . . 5 Short Causes a gauges. 
Mond + Pleas, Demurrers, Excep- 
T _. _ ™* 8 tions, Causes, and Fur- 
y, se ther Directions, 


Bankrupt Petitions and 
Pieas, Demurrers, Excep- 


Thuradey . . . 10 tions, Causes, and Fur- 
ther Directions. 
Friday . . : 


11 ) (Petition-day) Petitions’and 

. Ditto. 

Seturday . . .12 Short Causes and Motions 
Vice-Chancellor GMigram. 

Saturday . Muy 2% Motions and Causes, 


LONDON, 
' In Term. 

Sitting at 10 o’cloek on Friday . . . . June il 
For Undefended Causes and such as the Judge 
considers fit to be taken. ; 

After Term. 
Tuesday . . © © » © © « « «© «+ June 15 

(To adjourn.) 
Common Pleas. 
In Term. 
MIDDLESEX. LONDON, 

Wednesday . May 26| Friday . . May 28 
Wednesday . June 2| Friday . . June 4 
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After Term. 
. MIDDLESEX, LONDON, 
Monday. . . June 14| Tuesday . Junei5 

The Court will sit at ten o’clock in the forenoon 
on each of the days in Term, and at half-past nine 
precisely on each of the days after Term. . 

The causes in the list for each of the above 
days in Term, if not disposed of on those days, will 
be tried by adjournment on the days following each 
of such sitting days, 

On Tuesday the 15th June, in London, no 
causes will be tried, but the court will adjourn toa 
future day. 





Brehequer. 
Sittings in Trinity Term, 1847, 
Bane. Peremptory Paper 


Seturday . May 28 after Motions. 
Monday , - 24 Ditto, before Motions, 

Nisi Prius, Middlesex ist 
Tucsday . 25 | Sitting, 
Thursday . - 27 Banc, Crown cases, 


Banc, Demurrers. ~ Nisi 
Prius, London ist Sit- 
ting. 

Banc, Special Cases, 

Banc, Errors.—Nisi Prius, 

Tuesday . Middlesex 2nd Sitting. 

Wednesday . . 2 Demurrers. 


Banc, Special Cases.— Nisi 
_ a 


Friday, . . . x0} 


Monday * « . 31 


June 1 


Friday ., Prius, London 2nd Sit- 
ting. 
Bane, Crown Cases,.—Nisi 
Prius, Ditto by adjourn- 
‘ment. 
- 7? Bane, Demarrers, 


Monday . ., 
§ Nisi Prius, Middlesex 3rd 
Tuesday . *e Sitting. 


a en 
COMMON LAW CAUSE LISTS. 
Queen's Bench. 


Saturday eo ee OS 





NEW TRIALS. 
Remaining undetermined at the end of Easter 
Term, 1847, 
Easter Term, 1846. 
York.—Worth », Gresham and another—Dun- 
as. 
(Stands over for Judgment in a similar case in 


error.) 
Liverpool.—Doe d. Hayward v. Tinslay—Cromp- 
ton, 
(Stands for arrangement.) 


Carmarthen.—Thomas, . v. Fredericks, Esq.— 
E. V. Williams. = : 


Carmarthen.—Same v. Same—Chilton. 
_ Trinity Term, 1846. 
London, — Nicholls v. Atherstone—W. H. Wat. 


800. 

London — The Queen v. Schlesinger, — Sir F. 
Thesiger. . 
Michaelmas Term, 1846. 

Middlesex—Gurney the elder v. Gurney and an- 
other—Sir F, Thesiger, 
Middleser.—Collett v. Curling—W. H. Watson, 
London. — Boyd v, Royal Exchange Assurance 
Company—Serjeant Shee. : 
(Part heard.) . 
London —Herring v. Meteyard.— W.-H. Watson. 


Common Law Sittings —Common Law Cause Lists. 


r London. — Simpson »y. Margitson and othem<—< 
ame. 
Mi .—Middleton y. Bed ward and another, 
—Welaby. 
Carnarvon, — Davies, a pauper, ». Williams — 
Townshend, 
Chester.—Joynson v. Garfitt—Welsby. 
Notts,—Pott and another », Flather—Wildman, 
Leicester.— Hassell », Heming—Humfrey. 
York.—Lockwood ». Wood—W.H. Watson. 
Liverpool. — M‘Ewin ». Wood, the younger, and 
others—K nowles. Se - 
Liverpool. — Hobson and others, assignees, &c, 
v. Garner.— Same, - 8 
Kent.—Nunn vy. Jackson—Serjeant.Channell, 
Kent—Absolon v. Marks.—Peacock. 
Essex.—Constable », Martin. —Serjeant Channel, 
Surrey.—Carruthers v. West.—Charnock. 
Norwich. —Burton 9. Scott—O’ Malley, 
Norwich—Linford, a pauper, ». Fitzroy —Same. 
Carmarthen,— Bowen #. Owen and another—W. 
H, Watson. — 
Devon.— Harrison y, Bankart—Crowder. 
Cornwall.—Stevens v. Jeacocke —Cockburn. 
Wilts.—Robins v. Fennell and others—Crowder. 
Somerset. — The Queen v. Chorley — Serjeant 
Kinglake. 
Tried during Michaelmas Term, 1846. 
Middlesex, — Greville ». Stultz and others — 
Barston, 

Hilary Term, 1847. - 
Middlesex.— Richardson v. Berkeley— Knowles. 
Middlesex.—Coales v. Simmonds—Serjeant Shee, 
Middlesex,—Normansel ». Croft—W.H. Watson. 
Middlesex.—Doe d. Sumner v, Nash—Peacock, 
Middleser.—The Queen y. Long, Esq.— Humfrey. 
Middleser,—Same v. Watson—Sir F, Thesiger, 

‘ yeaa aie v. Button and othera—Serjeant 
en. 
Middlesex.— Mountain v. Wilmot—Crowder. 
Middlesex.— Blundell v, Drummond— Bramwell, 
Middlesex. Jones and another v. Blgnt and others 

—Sir F. Thesiger. 
Middlesex —Gent v. Cutts.—Willes. 
London.—Thamo v. Boast—Serjeant Shee. 
London —Penniall ». Harbone— Knowles. 
London.—Spinks v. Bardell—Serjeaht Wilkins. 
London.—Sims v. Henderson—Barston. 
London.—Henderson v. Henderson—Same, 
London,—Mitchell », Moore.—Cockburn, 


Tried during Hilary Term, 1847. 
Middleser.— Flower v. Rosser.— Wordsworth. 
Easter Term, 1847. 
Middlesex—The Queen ». Mary Nixon—Serjeant . 
C.C. Jones. 7 
London.—Curling ». Young and others — Hum- 


frey. 
; a,” a and another v. Belcher—Crow- 


der. 
London.—Burrows and another y. Gabriel and 
others—Same, ee 


Kent.— Lilley, a pauper, . Elwin—Serjeant Shee, 

Surrey. — Parratt v. Newte — Serjeant C. C. 
Jones, : 

7 aig Doe d. Crawley ». Gutteridge — 
O’Mal'ey. en . 

Su ffalk.—Pye v. Mumford—Andrews. 

Norfolk. — Angersteia ». Caius College, Cam- 
bridge—O' Malley. Se ko eS 

Lincoln. — Huntley v. Russell and another — 
Whitehurst, pee 

Warwicke—Bower v. Wood—Same. __ 

Lancaster,—Turner and another v. Hartley — Mar- 
tin. 


Common Law Cause Lists. 


Durhem,— Wren v. Heslop and another — 
Knowles, 

Durham.—W right ». Gibson—Same. 

City, York.—Nicol ¢. Alison—Same, 

York,— Pollock, the younger v. Stables—Baines. 

York.—Kilner and another v. Preston—Same. 

York. —Lee and others v. Dawson—Same. 

Liverpool—Walker v. Mellor and another—W. 
H. Watson, 

Liverpool.—Y ates v. Fenton— Knowles. 

Flint.—M'‘Killock vy. Cooke—Townshend. 

Chester.—Sutton v. Swanwick and another—Chbil- 
ton. 

Worcester —Cheshire ». Hair—Godson. 

Hereford.—Doe d. Huck, a pauper, ». Rimall and 
otbers—Same. 

Gloucester.—Parratt v. Lambert—Seme, 

Somerset —Robertson and another v. Norris — 
Crowder. 

Somerset.—The Queen v. Inhabitants of Tythbing, 
East Mark—Cockburn. 

Somerset.—The Queen v. Inhabitants of Tything 
Moore—Same. 


Tried during Euster Term, 1847. 
Middleser,— Levi v. Irwin— Charnock. 





SPECIAL CASES AND DEMURRERS, 
Trinity Term, 1847. 

Hughes and Co,— Berkley v. Kemp, dem. 

Whitmore and Co.—Morris, Bt., v. Duke of 
Beaafort, dem. 

(Stands over by consent. ) 

Gabriel and N.—Godden v. Watts, dem. 
- Fyaon and C.—Clayton ». Hozier, dem. 

Dean and Son.—Alinshall, sen.,v. Roberts, dem. 
. Williamson and H,— Robson ». Oliver and ano- 
ther, dem. : 

Alger.— Doe d. Harris and others ». Taylor, 


special case. 
Walker and Co.—Doe d. Biddulph and others 
v. Poole, special case. 
Yallop.— Bownes v. Marsh, N.O. V., from N.T. 


Sag 
ickards and W.—Wvwod vy. Mytton, Arrest of 
Judgment, fiom N. 1. paper. 
Fletcher and K.—Darker ». Jervis, dem. 
Hughes ani Co,—Berkeley v. De Vear, sued, 
&c. dem. 
Sandour.—Churchwardens, &c., of St. Nicholas, 
Deptford, v. Sketchley, special case. 
Roy and Co.—Hale v, Riviere, dem. 
Ravenscroft.—Parker v. Gill, dem. 
Reaw.—\ ilmot v, Batson, dem. 
Kem r.—Hall »v. Edmonds, dem. 
Parker.— Ellis and others, assignees, &c., v, 
Rassell and others, special verdict. 
Morphett.—Plumer v. Robertson, dem. 
Codd.—Lamond and others v. Erlam, dem. 
J. Lewis.—Lewis v. Harris, dem. 
Briggs and Son.—Howard v. Clarkson, dem. 
Flower.— Flower v. Newton, dem. 
Beme.—Same v. Macdonald, dem. 
Elmslie and P.—Connop and another, executors, 
&e. v. Levy, dem. 
Denton.— Williams y. Want, dem. 
Williamson.—Hilton v. Whiteheud, special case, 
Hawkins and Co.— Maldon »v, Fyson, special 
cRee. . 
Atkinson.— Webster v. Watts, dem. 
Same.— Ambridge v, Sylvester, dem. 
‘W ire and Co.—liills ». Croll, dem. 
Johbnsoa and Co-—Clarkson ». Glover, dem. 
Barker and B.— Vigers v. 
Se. Pauls and others, dew, 


Dean and Chapter of 
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Tribe,—Bsiley ». Harris, dem, 

Asbley.—Sayer v. Dufeur, dem, 

Dufaur.—Harvey v. Sayer, dem. 

Ashley.—Groves v. Barnett and another, dem. 
; Everest and Co.— King r. Marman and others, 

em. 

Jobnson and Co,— Hall », Bainbridge, special 
case, 

Lawrenceand Co.—Bartlett ». Chamberlain, dem, 

Philpot.—Morrell ». Biddle, special case, 

Butt. — The Right Hon. H. Hobbouse », James, 
special case. 

Husband and W,—Jones v. Sawkins, dem. 

Lewis.—Nathan y. Lazarus, dem. 

Angell.—Angell v. Harrison and others, dem, 

Fyson and C,— Phillips ». Curling, special 
case. 

Pemberton.— Mills ». Blackall, dem, 

Brook.—Hodgson v. Lee, dem, 

Bigg and Co.—Jones, executors, &c, y. Meares, 
executors, &c., special case. 

P. and C, Rogers.— Banks »¥, Newton, error, 

Fluder.—Meares v. Prangley, dem. 

Wright, -—Filliter ». Phippard, arrest of jud 

Husband and W.—Reeves and another », 
and another, ‘dem, 

Same.— Barber v. Lemon, dem. 

Rushbury.— Hulls v. Lea, dem. 

Stretton, Lock ». Neale, dem. 

White.—Doe d. Lord v. Kingsbury, special case, 

Mortimer.—Newbatt ». Salmond and otbors, dem. 

Gregory and Co.—The Cork and Brandon Rail- 
way Company », Cazenove, dem. 


Queen's Bench.—Crown Paper. 


Trinity Term, 1847, 
For Thursday 27th May. 

Surrey.—The Queen v. The Churchwardens of 
St. George the Martyr, Southwark, (de Bethlehem 
Hospital. ) . 

Surrey.—The Queen v. The Churchwardens, of 
St. George the Martyr, Southwark, (de Bridewell 
and St, Thomas’s Hospital.) 

Bucks—The Queen #. The Great Western Rail- 


ent, 
edlar 





way Company. 

Basks‘Tke Queen v. The Great Western Rail- 
way Company. 

Monmouthshire—The Queen v. The Inhabitants 
of Hartbury, in Gloucestershire. 

Warwick—Jhe Queen v. Thomas Collins, 

Worcestershire.— ihe Queen v. ‘Ihe Inhabitants of 
Halesowen, 

Lancasiiire—The Queen v. The Overseers of 
Oldham Union. 

Yorkshire.—The Queen v. The Justices of the 
West Riding, (pros. of Churchwardens of Liver- 
pool 


Somerselshire.—The Queen v, William Richardson.’ 

London —The Queen v, Archibald Douglas, Esq. 

Birmingham.—The Queen v. Thomas Phillips 
and another, Justices, &c. 

Gloucestershire.—The Queen ». The Inhabitants 
of Alderley. 

Wigan,—The Queen ». Thomas Grimshaw. : 

Carnarvonshire.—Tho Queen v. The Inhabitants 
of Rhoscolyn, in Anglesey. 

Essex.—The Queen v, Lhe Inhabitants of Shalfords 

Surrey.—The Queen ». The Inhabitants of St. 
Giles-in-the-Fields, Middlesex. , 

Middleser.—The Queen ». The Inhabitants of 
St. George. Bloomsbury. 

West Riding, Yorkshire.—The Queen v. The In- 
habitants of Stainforth. 
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Cornwall.—The -Queeea v. the Inhabitants of 
Mylor. 

Middleser.—The Queen v. The Inhabitants of 
St. Clement Danes, 

Cheshire —The Queen v. The Inhabitants of 
Dukinfield, 

Lancashire.—The Queen vy. The Inbabitants 
Leeds, Yorkshire. 

Middlesex.—The Queen y. William Belton. 

Middlesex.—The Queen v. Charles Saffrey. 


Middlesex.—The Queen 2. Morris Myere. | 


- Bucks —The Queen v. The Churchwardens 


Middleser.—Tbe Queen v, The Inhabitants 

Hammersmith. 

- Cheshire.—The Queen », Joseph Thompson, 
Liverpool.—The Queen v. Joseph Thompson. 
Cheshire.—The Queen v. The Inhabitants of! 

Macclesfield. 

_ Staffordshire. —The Queen v. Joba Kean. 
Carnarvonshire.—The Queen v. The Inhabitants 

of Holywell, Flintshire. 

Cornwall,—Tbhe Queen ». Henry Nicholls, 

_ Worcestershire.—The Queen v, The Commiasion- 

ers for improving, &c. the Town of Dudley. 
Monmouthshire.—The Queen v. Thos. Turk, 
Lancushire.—The Queen ». James Lord. 
Wilts.—The Queen », The Inhabitants of St. 

Thomas, New Sarum. 

London.—The Queen v, Charles Wright and an- 
other. 
Essex. — Jobn Keen, plaintiff in error, 9. ‘The 

Queen, defendant in error. 

Lindwy.—The Queen v. The Inhabitants of Con- 
ingsby. 

West Riding, Yorkshire.—The Queen v. The In- 
habitants of Carlton. 

West Riding, Yorkshire —The Queen v. The In- 
habitants of Addingham. 

Wilts. —The Queen v. The Inhabitants of Colerne. 

Middlesex —The Queen v. Reuben Hunt and 
others. 

Devonshire —The Queen v. The Inhabitants of 

East Stonehouse. 

West Riding, Yorkshire. —The Queen, v. The In- 
bebitants of Gom ‘ 
Leicestershire. — ‘The Queen v. The Rev. Edward 

Butterworth Shaw, clk. 

Middlesex.—The Queen v. The Commissioners of 

Stamps and Taxes. 
Westmoreland.— The Queen v. Martin Irving, 

Esq. (de Henry Anderson.) 

extmoreland.— The Queen r. Martin Irving, 

Esq. (de Timothy Robinson.) 

Middlesez.— Queen v. The Inhabitants of St. 

Pancras, (settlement of Parsons.) 

Middileser.—The Queen v. The Inhgbitants of St. 

Pancras, (settlement of Taylor.) 

Surrey.—The Queen v, The London and South 

Western Railway Company. 

West Riding, Yorkshire.—The Queen pv. The In- 
habitants of Monk Bretton. 

Lancaster. —The Queen v. John Armitage, 

Essex.—The Queen ¢, The Inhabitants of Witham. 

Surrey.—The Queen v. The Inhabitants of St. 

Mary, Whitechapel, Middlesex. 

Cornwall.—Tbhe Queen v. Richard William Riley. 
West Riding, Yorkshire-—The Queen #. The 

Chorehwardens and Inhabitants of Longwood. 
Devenshire.—The Queen v, William Warren and 

others, Feoffees of Ottery 8t. Mary Charities. 
England-—The Queen ¢. James Chadwick, de- 

fendaot in Error on prosecution of Ann Fisher, 
London.—The Queena v. Richerd Daan. 
—The Queen v. The Inhabitents 
hwell, Herts. 















Common Law Cause Laets. 


Brehequer of Pleas. - 
PEREMPTORY PAPER. 
For Trinity Term, 1847, 
To be called on the frst day of the Term, after the 
motions, and to be proceeded with the next dav, if 


of | necessary, before the motions. 


Rule Nin. 
27th April 1847.— Burnside v. Dayrell — Mr. 
Crowder. —Mr. Martin. 
6th May, 1847.—M‘Intosh v. Midland Counties 


of Railway Company—Mr. Martin, Mr. Macauley. 
parish of Ashe, Hants. | 


29th April, 1847,—Sleddon aod another, 


of nees, &c. vy. Dixon, P, O., &c.—Mr. Martin, Mr. 


Burnie. 

4th May, 1847.— Barker v. Teague—Mr. Martin, 
Mr. Serjeant Clarke. 

4th May, 1847.—Hassell ». Wilde—Mr. Hum- 
frey, Mr. Willes. 

7th April, 1847.—-Coroer ». Ward and others— 
Mr. Humfrey. 

4th May, 1847.—Marks v. Ridgway—Mr. Miller, 
Mr. Pashley. 

4th May, 1847.—Ferguson and another v. Bates 
—Mr. Cowling, Mr. Jloggias. 

ist May, 1847.—Ouates v. Moore and another— 
Mr. Addison, Mr. Hill. 

251d April, 1847.—Bayley and another v. Buck- 
land and othere—Mr, Robinson, Mr. Martin. 

23rd April, 1847.— Bayley and enother, execu- 
tors, &c. v. Buckland and others—Mr. Robinson, 
Mr. Martin. 

26th April, 1847.—Hanby oe. Farrell, jun.— 
Mr. Temple, Mr. Atherton. 

4th May, 1847.—Re Lewis, exparte Collette— 
Mr. Petersdorff, Mr. Miller. 

29th April, 1847.—Hibberd ©. Koight, Esq.— 
Mr. M. Smith, Mr. Crowder. 

26th April, 1847.—Parsons », Banfield—Mr, 
James, Mr. Willes. 

29th April, 1847,— Phelps v, Jones— Mr, 
Rickards. 

Srd May, 1847.—Bonell ». Pagh—Mr. Willes, 
Mr. Pashley. 

22nd April, 1847.—Sherratt ». Perkes — Mr. 
Gray, Mr. Hawkins. 

26th April, 1847.— Roche v. Champein—Mr, 
Bovill, Mr. Miller. 

29th April, 1847.—Grant, a pauper, v, Mackenzie, 
sued, &c.—Mr. Billing, Mr. Humfrey. 

27th April, 1847.—Grant, a pauper,». Mackenzie, 
sued, &c.— Mr. Billing, Mr. Humfrey. 

26th April, 1847.—Everest and o v. Clark— 
Mr. Burnie, Mr. Brown. 

1st May, 1847.—Grieve and another ». Denman 
—Mr. Maynard, Mr. Lush. 

SPECIAL CASES. 
For Judgment. 

Hammond v. Peacock, by order of Mr. Baron 
Alderson. 

Harris v. Wall, by order of Nisi Prius. 

(Heard 3rd May, 1847.) 

Doe d, Knight v. Chaffey, jun. and amether 
by order of Nisi Prius. 

25th Jan, 1847, pert heard, case to be amended.) 

Sanderson v. Dobson, by order of the Master of 
the Rolls, 

Doe d. Hutchinson », Whittome, by order of Mr. 
Baron Alderson. 

Newnham », Coles, c order of Nisi Prius. 

Wilson ». Eden, Bt., and others, by order of the 
Mester of the Rolls. 

Hall vy, Lack, by order of Nisi Prins, 


Common Law Cause Lists. 


. Doad. Adames y, Bridger, by.order of Nissi Prius. 
Baddeley, clk. wv. Gingell, by order of Baron 
Parke.. 
Doe d, Barton v, White, by order of Nisi Prius. 
. Dose d. Knight v. Spencer, Ditto. 
Harries v, Hooper, Ditto. 
». Stone and others, by order of V, C, Knight 
ce. . 
Taylor ». Dawson, Esq., by order of Nisi Prins. 
Salkeld, clk. v. Johnstone and others, by order of 
the Lord Chancellor. 
‘a Galloway and another ». Cole, by order of Nis 
rius, 
Nicholson, elk, v. Richmond, by award, 
Ramsbottom v. Duckworth and another, by rule 
of coart. 
Marsh v. Davies and others, by order of Nisi Prius. 
* South Eastern Railway Company rv. Pickford and 
others, by order of Baron Alderson. 
Tobin, Kat, vr. Simpson, exors., &c., by order of 
Justice Erle. 
Morgan, admix., &c., ». Jeffreys, by order of 
Justice Erle. 
- Molten and wife, admix., &c., v. Camroux, sec. 
&c., special verdict. 
~ Belcher and others, assignees, &c., v. Bellamy 
and another, exors., &c.,by order of Baron Alderson, 
DEMURRERS. 


Trinity Term, 1847, 
For Judgment. 
Doncan rv. Benson. 
(Heard 5th May, 1847.) 
Chamberland ». The Chester and Birkenhead 
Railway Company. 
lHserd 8th May 1847.) 
For Argument. 
Griffiths v. Pike. 
(To stand over until special case settled.) 
Washbourne ». Burrows. 
Bromage and another rv, Lloyd and another. 
Duke, Kot, and others v. Dive. 
Galsworthy v. Strutt. 
Good and another ¢. Burton. 
Shaw v. Glascott, sued, &c. 
Sidebottom v. The Commissioners of the Glossop 
Reservoirs. 
Judson vr. Bowden. 
Hill and others v. The Taff Vale Railway Co, 
Matchett ». Moore. 
Gross v. Wolff. 
Hall v. Lack. 
Cook v. Moylan, 
Dake, Kat., and others v. Castello, 
Lansdale rv. Clarke and another. 
Ramuz rz. Crowe. 
Carter v. Wormald. 
Powles and others ». Saenz. 
Berdoe pv. Spittle. 
Daniels v. Whitby. 
Duke, Kt., and others v. Forbes. 
Grout 2, Enthoven, sued, &c. 
Spindler and wife ¢. Grellett. 
orthington v. Waaklyn, 
_ Grabam and others, assignees, +. Allsopp. 
Jarvis rv. Dircks, 
Galley, administrairix, v. Milne. 
Hart », Bowlby. 


Alder and snzother, assignees, &c., v. Newman 


and another. 
Higgs v. Mortimer. 
Roper v. Hansen. 


Bamesden rv. The Menchester South Junction and 


Aferinchem Railway Company. - 
Hasluck v. The Eastors Counties Railway Co. 
Clark 9, Sherwood. 
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Perrall and others y. Jones and another. 
Carle v. Oliver. : 
Price aad another, executors, ». Woodhouse and 


another, 


‘Kemp v. Nasb, (sued with Hutton aod another.) 
Kemp v. Hutton and another, (sued with Nash.) 
Bryant c. Babbetr. 

Bates vy, Townley and another. 

Kirkwood and another v. Muggrave. 

Brown and another v, Whiteway and others, 
Gravatt o. Ward, 

Collins y. Ozanne and others. 

Dorrington v. Carter, 

Ricketts and others y. Phillips, 

Craig v. Levy, (in error.) 

Parker, executor, v. Harrison. 

Eyre v. Waterbouse. 

Earl of Lindsey v. Capper and others, 

Brine v. Bazalgette. 

Pratt v, Pratt and others, 

Austen ». Kolle. 

Hewes v. Angell. 
Wambersie and another v. Phillips and another, 
Sedman rv. Walker, Esq., and Stephenson, = 
Sailer and others v. Jobnsan, 

Davis (qui tam) v. Arden. 


NEW TRIAL PAPER, 
For Trinity Term, 1847, 


For Judgment, 
Moved Michaelmas Term, 1846. 
Berks, Mr. Justice Maule.—Owen v. De Beaw 


voir— W hateley. 


(Heard 10th Feb. 1847.) 
Liverpool, Mr. Justice Cresswell.—Sleddon and 


another, assignees, &c. v. Dixon, P. O.— Mr. Martia. 


(Heard 13th Feb. 1847.) 
Moved Hilary Term, 1847. 
Middlesex, Lord Chief Baron.—Biggs v. Laurie 


and another—WMr, Humftrey. 
(Heard 6th May, 1847.) 


For Argument. 
Bfoved Hilary Term, 1847. 

London, Lord Chief Baron,—Clark v. Newsam and 
Ed wards—Sir F, Thesiger, 

London, Lord Chief Baron. —M‘Cowliffe ». Co- 
burn—Mr Crowder. 

London, Lord Chief Baron.—Hooper and another 
v. ‘lreffry—Mr,. Crowder. 

London, Lord Chief Baron.—Goldicutt, on affida- 
vits, v. Beugin—Mr. Cockburn. 

London, Lord Chief Baron,—V ollans v. Fletcher— 
Mr. Martin, 

London, Lord Chief Baron,—Lamert ». Heath— 
Mr. Martin. ; 

London, Lord Chief Baron. — Richardson v. Car- 
michael, Bt—Mr. Martin, . 

London, Lord Chief Baron.—Simmonds v. Muntz 
and others—Mr. Humfrey. 

London, Lord Chief Baron.—Molton and wife y. 
Camroux—Mr. Gurney, 

London, Lord Chief Baron. —Wolley v. Steinite— 
Mr. Cleasby. 

London, Lord Chief Baron,—Barnard v. Colls— 
Mr. Bramwell, 

London, Lord Chief Baron.—Harnett v. Batee— 
Mr. Bramwell, 

London, Lord Chief Beron,—Eager, on affidavits, 
v. Grimwood—Mr, Prentice. 

Derby.— Britt, on afiidavits,o. Pashleys and others 
—Mr. Whitehurst, 

Moved after the 4th day of Hiliery Term, 1847, 

Middiesex, Lord Chief Baron.—Dyer ». Green 
Mr. Watson, 


Middlesex, Lord Chief Baron. —Caley v. Jobnaon 
—Serjeant Wilkins, 

Middlesex, Lord Chief Baron,—Boulton v. Mills 
—Mr. Crowder, 

Middlesex, Mr. Baron Ruolfe.—Fesenmeyer v. Ad- 
cock—Mr. Watson. 

Middlesex, Mr. Baron Rolfe-—Semple the younger 
v. Pink.—Mr. Miller, 


Moved Easter Term, 1847. 


Middlesex, Lord Chief Baron.— Wakley v. Cooke. 
Mr. Cockburn. 

Middlesex, Lord Chief Baron. — Pictor v. Taft, 
(sued as Taff)—Mr. Martin, 

Middlesex, Lord Chief Baron, — Hitchcock, sd- 
ministrator, &c. v, Beavan—Mr. Martin. 

Middlesex, Lord Chief Baron —Dunn, Esq. v. Cox 
and others—Mr. Martin. 

Middlesex, Lord Chief Buron.—Collins ». Bradley 
— Mr. Watson. 

Middlesex, Lord Chief Boron —Casae v. Cockburn 
and another—Mr. Humfrey. 

Middlesex, Lord Chief Baron.—Sturm and another 
v. Jeffree and another—Mr. Humfrey. 

Middleser, Lord Chief Baron. —Goldchede v. Swan 
—Mr, Serjeant Jones, 

Middlesex, Lord Chief Buron—Barker v. Bradley 
—Mr. Hoggins. 

Middlesex, Lord Chief Baron,—Wainman v. Kyn- 
man—NMr. Lush. ° 

London, Lord Chief Baron.—Maaon v, Owen and 
others—Mr. Attorney-General, 

Loudon, Lord Chief Baron,—Ralli v. Denistoun 
and others—Mr. Attorney-General. 

London, Lord Chief Baron.—Boyd and another v. 
Mangles and others—Mr. Attorney-General. 

London, Lord Chief Baron.—Clark y. Chaplin— 
Sir F. Thesiger. 

London, Lord Chief Barou.—Entwisle and another 
v. Dentand others—Sir F, Kelly. 

London, Lord Chief Baron.—Hesletine v. Siggers 
—Mr. Crowder, 

London, Lord Chief Buron.—Ollive v. Booker— 
Mr. Crowder. 

London, Lord Chief Baron.—Ollive v. Booker— 
Mr. Watson. 

London, Lord Chief Baron.—Green and otbers, 
assignees, v. Laurie, Knt., and others— Mr. Martia. 

London, Lord Chief Baron.— Vivian v. Mowatt— 
Mr. Martin. 

London, Lord Chief Baron —Alexander and an- 
other y. Booker—Mr. Watson. 

Landon, Lord Chief Baron.—Barber, on affidavits, 
v. Grace—Mr, Whitehurst. 

London, Lord Chief Baren.—Pell v. Jones—Ser- 
jeant Allen. 

London, Lord Chief Buron.—Phillips and another 
v. Fisher—Mr. James, 

Cambridge, Lord Chief Buron,—Southee v. Denny 
—Mr. Andrews. 

Norwich, Lord Chief Buron.—Massey, executor, 
&c., v. Johnson and another, executors, &c.—Mr. 
Andrews, 

Warwick, Mr. Baron Purke.—Neville v. Roderick 
—Mr. Humfrey. 

Warwick, Mr. Baron Parke—Wallis v. Swin- 
bourne—Mr. Waddington. 

York, Mr. Baron Alderson,—Perkins v. Bradley 
and another— Mr. Martin. 

Liverpool, Mr. Buron Rolfe-—Bayliffe rv. Butter- 
worth—Mr. Knowles. 

Liverpool, Mr. Baron Rolfe, — Cooke v. Blake— 
Mr. Knowles. : 

Liverpool, Mr. Baron Rolfe—Caine v. Horsfall— 
-Mr. Martina. 
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Liverpool, Mr. Baron Rolfe.— Broadbent and 
others v. Fernley and another—Mr. Martin. 

Liverpool, Mr. Baron Rolfe-—Whitwell v. Harri- 
son—Mr. Watson. 

Oxford, Mr. Serjeant Gaselee—Winterdourne v. 
Wegner—Mr. Alexander. 

Worcester, Mr. Serjeant Gaselee-—Hearris and an- 
other » Grissell and another—Sir F. Kelly. 

Stofford, Mr. Justice Maule—Stagg v. The Earl 
of Miltown—Mr. Serjeant Talfourd. . 

Gloucester, Mr. Justice Maule. — Christy and 
others r. Powell and others—Air. Whateley for de- 
fendant Pidgeon. , 

Gloucester, Mr. Justice Maule. —Chandler vy. 
Morse—}ir. Godson. 

Gloucester, Mr. Justice Maule.—Balme ¢. D'Eg- 
ville—Mr. Keating. 

Lewes, Lord Chief Justice Wilde.—Napper +. Nep- 
per—Serjeant Chaonell. 

Lewes, Lord Chief Justice Wilde.—Biddle, execa- 
tor, &c., v. Biddle.—Serjeant Shee. 

Kingston, Lord Denman.—Cooper, Eaq., P.O. wv. 
Wicks—Serjeant Channell, 

Kingston, Lord Denman.—H 
Williams—Serjeant Channell. 

Kingston, Lord Denman.—Boileau v. Rodlin— 
Sergeant Shee. 

Kingston, Lord Denman,—Wood v. Cooke—Mr. 
Chambers. 

Kingston, Lord Denman.—Robinsou v. Harman— 


Mr. Chambers, 

Kingston, Lord Denmen.—Nowry ond Enniskillen 
Railway Company v. Edmonds—Mr. Bramwell. 

Chester, Mr. Justice Coltman.—Bates v. Townley 
and another—Mr. Welsby. ; 

Chester, Mr. Justice Coltman.—Bates v. Townley 
and another—Mr. Townshend. . 

Cardigun, Mr. Justice Wightmun.—Doe d. Lewis 
v. Lewis—Mr. Benson. 

Winchester, Mr. Justice Cresswell —Newlyn v. 

Shadwell—Mr,. Cockburn. 

Dorset, Mr. Justice Oresswell.—-Saint ». Cox— 
Mr. Cockburn. 

Taunton, Mr. Justice Williams.—Weit ond an- 
other v. Baker—Mr. Crowder. 

Taunton, Mr. Justice Williams.—Wait end an- 


other v. Beker.—Mr. Butt. 
Moved after the 4th day of Easter Term, 1847. 
Middleser,— Mr. Baron Alderson —Wilkins +. 
Grant—Mr. Crowder, 
London, Mr. Baron Aldersom.—Chapman ge, 
Geiger.— Mr. Bramwell, 


ooper and another #. 





THE EDITOR’S LETTER BOX. 
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We are requested by Messrs. N. Stevens, 
Fearon and Gosling, of No. 1, Gray’s Inn 
Square, to state that an error is made in the 
Law List just issued, in describing Mr. ‘Thomas 
Brook Bridges Stevens, of 23, Bolton Street, 
Piccadilly, and of ‘Tamworth, as a member of 
their firm, with which he is not in any way 
connected. 

Errata.—Hughes v. Williams, vol. 34, p. 35, 
head-note. For “the court refused to strike 
out a cause,” read “ consented.” ; 

Page 45, col. 2, line 61, for “ if fully carried 
out, will lead to its entire extinction,” r 
“this bas heen rested upo soll prepa which, 
if fully carried out, would to the entire ex- 
tinction of the right iteelf.” 


|—6hThe Degal Observer, 
DIGEST, AND JOURNAL OF JURISPRUDENCE, 





SATURDAY, MAY 29, 1847. 





——“ Quod magis ad nos 
Pertinet, et nescire malum est, agitamus.” 
' Horat. 
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PROCEEDINGS IN PARLIAMENT |should be postponed to a more fittin 
RELATING TO THE LAW. season. The government, we MCS 
have notified their intention not further to 
Tne business of the session begins to be | unsettle the Law of Settlement at present. 
conducted, in both houses of parliament, in The important changes contemplated in 
a manner which indicates the universal | the Law of Railways and the Law of 
consciousness of a speedy prorogation and | Agriculturul Tenant-Right, we apprehend, 
an approaching dissolution. The members! will also stand over. As to the Health of 
of the House of Commons are so anxious} Jowns Bill, which involved so many in- 
to avail themselves of the earliest oppor-|terests, the noble lord by whom it was in- 
tunity of paying their personal respects to ‘troduced has already modified his measure 
their constituents, that it requires some | by restricting the operation to the country 
management to secure the continued at-;corporate towns in England and Wales, 
tendance of forty members; and the Peers and in announcing this and other altera- 
appear to feel that sufficient occupation is | tions, does not appear to display a deter- 
afforded to them in discussing the measures | mined intention to carry any portion of the 
transmitted from the lower house. Under | bill during the present session. Of the 
such circumstances, it can scarcely be! bills introduced by members of the legisla- 
matter of surprise, that bills recommended ‘ture unconnected with government, we 
by urgent and pressing necessity do not. may notice Lord Denman’s Bill for amend- 
command very gencral attention, and that ing the Law relating to Threatening 
measures introduced a short time since, Letéers, Mr. Masterman’s City Small Debts 
with great pomp and pretension, have now Courts Bill, and Sir John Pakington’s Bill 
been thrown aside or indefinitely post-;for the Speedy Trial and Punishment of 
poned. Indeed, some doubt may be enter-| Juvenile Offenders. AJl these measures 
tained whether any one of the bills in pro-|loiter in their progress, and, with many 
ss, in which the legal profession are pe- others not enumerated, will probably be 
culiarly interested, will be persevered in, ' abandoned long before the ensuing month 
It is unnecessary to add, that this ought to,isrun out. Asalready intimated, we can- 
be looked upon rather as matter of con-/|not suppose that any serious intention is 
gratulation than of regret. Perhaps hasty | now entertained of meddling, during the 
and ill-considered legislation is never bene- | present session, with what the Lord Chan- 
ficial to the community: it is peculiarly | cellor a few weeks ago described as “that 
injurious when applied to legal subjects. _| most difficult aud complicated subject, the 
In the present tone and temper of the | Lawrelating to Bankruptcy and Insolvency.” 
legislature, it would be vain to expect that; In stating that a suspension of legislation 
any ! I questions could be fully discussed | on legal topics is generally expected and 
or deliberately considered. It is more de-| desired, Jet us not be misunderstood as 
sirable, therefore, that even alterations | suggesting any relaxation of the vigilance 
which are not of a questionable Smart te) Se which it behoves the profession to 
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‘ignorant that solicitors, as such, have any 
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ances. So great a disinclination has there 


Proceedings in Parliament Relating to the Law.—Railway Law. 


regard the proceedings of the legislature. 
Sharp practice occasionally prevails in 
parliament as well as elsewhere. The ex- 
perience of the last seven years supplies 
more than one mataace in which most im- 
portant and‘ objectionable ensetnrents have 
been introduced, towards the close of a 
session, when the pencils of the parlia- 
mentary reporters have been worn short, 
and the patience and attention of those who 
devote their attention to legislative mea- 
sures had become exhausted. We earnestly 
recommend, therefore, a continuous and| adopting and repeating the sentiment so 
unceasing attention to the business of the, well expressed in the address of the com- 
session until it is actuallybrought to a close. | mittee of “the Metropolitan and Provin- 
We anticipate that at no distant period the | cial Law Association,” where it is said,— 
unaided efforts of individuals in .watching |<‘ Scattered and divided, the profession has 
the progress of measures in parliament; been weak ; combined, their power will be, 
affecting the profession may be transferred | for the accomplishment of every reasonable 
to, or at all events shared by, some respon- | object, amply sufficient.” 
sible body in whom the intelligence and in- | 
fluence now scattered, and therefore un- | 
availing, may be concentrated and rendered 
powerful. It is hoped that the association, | 
to whose establishment and objects we vi ACTIONS BY ALLOTTEES. 
rected attention in a recent number,* may! As might have been expected, the earliest 
be made auxiliary to this, as well as to'and most abundant crop of actions arisin 
many other useful purposes. Every day's out of abortive railway schemes, consist 
observation proves, how little is to be done of those in which persons who supplied 
in matters of a public nature without, and goods or labour in furtherance of a railway 
how much by, union and organization. —‘ project, sought to recover compensation 
The eve of a general election may not/from one or more of those who were an- 
be an inappropriate period to remind our!nounced to the world as constituting the 
readers, that every man owes something to managing body. These actions have been 
his profession. Itis not necessary to re. ‘attended with results so varied and contra- 
commend a disruption of political ties, ora dictory, as to throw some degree of dis- 
disregard of private or local connections ; credit on the system, and to suggest some 
-but it is not too much to expect that, in'doubts as to the sufficiency of the machi- 
weighing the relative merits of rival candi-'nery, by which justice is administered at 
-dates, those who have votes to give, or in-' nist prius. 
fluence to exercise, should consider how} There is another class of cases, involving 
far those who look for their support are principles more complicated, and results 
capable of appreciating, and disposed to'not less important, but which have yet 
promote the redress of professional griev- come under the consideration of the courts 
sinatt ‘in only a few instances. We allude to 
been to agitate the questions in which the those cases in which parties have advanced 
profession are more especially interested, money, with the view of becoming proprie- 
that it is extremely probable many, who tors in a railway scheme, and seek to re- 


hustings. Something may be done in this 
respect by every individual member of the 
profession who is canvassed for his vote or 
influence. If such a course of proceed- 
img were extensively and simultaneousl 
sdepted, the result could not fail to be ad- 
vantageously manifested when the state of 
the profession comes to be submitted to 
parliament, which, as we have already in- 
timated, it is intended it should be at an 
early period. 

In conclusion, we shall be excused for 





RAILWAY LAW. 





‘are now members of the legislature, and cover back their deposits upon the aban- 


some who are about to become so, are yet! donment of the project. We are not aware 
that, as regards this particular description 
of cases, there can be said to have been 
any conflicting decisions; but the facts 


peculiar ey of complaint. It is ex- 
tremely desirable that the members of the 


new House of Commons should be in- 
formed on this subject, and if possible, 
their disposition as regards it inquired into, 
if not ascertained, before they go to the 
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upon which the reported determinations 
proceeded are not of a character so univer- 
sally applicable, as to enable us to state 
that the law in regard to this class of cases 
is yet to be considered as settled. 

The first decision on this subject was 


that of Walstabb v. Spottiswoode, which 


Reilway Law.— Actions by Aliottees. 


was decided in oe Term, 1846.5 In 
that case, the plaintiff deposited her money 
upon a letter of allotment, by which the 
isional committee undertook that the 
etter, with the bankers’ receipt for the 
deposits, would be exchanged for scrip on 
its production at the office of the company, 
and on the execution of the parliamentary 
contract and subscribers’ agreement. Thie 
plaintiff made the deposit, and applied at 
the company’s office to have the letter and 
receipt exchanged for scrip, and to execute 
the necessary deeds ; but she was ultimately 
informed, that the directors had determined 
Not to issue any scrip, and that the depo- 
sits, minus the expenses, would be re- 
funded. It appeared, that although there 
had been applications for as many as 
400,000 shares, 70,000 only had been al- 
lotted, and the allottees had only paid de- 
posits upon 4,000 shares. Under those 
circumstances, the plaintiff brought her 
action against the defendant, as one of the 
managing committee, to recover back the 
gum paid by way of deposit, and declared, 
in the first count of the declaration, for a 
breach of the special contract to deliver 
setip certificates; and secondly, upon the 
count for money had and received to the 
plaintiff’s use. The defendant pleaded 
mon-assumpsit. A verdict was taken for 
the plaintiff, with leave to move to enter a; 
nonsuit ; and a rule having been obtained | 
accordingly, the case’ was argued in the 
Court of Exchequer. The court did not 
give any opinion upon the special count, 
but decided that the plaintiff was entitled’ 
to recover on the count for money had and | 
received, upon the authority of Nochells v. 
Crosby (3 Barn & Cr. 814.) The principle 
upon which the judgment of the court ap- 
pears to have proceeded is, that no part- 
nership had actually commenced, and that 
an application for shares and payment of 
deposits in a scheme which turns out to be 
abortive, amounts to nothing, as the allot- 
ment is not really a compliance with the 
lication. The deposit, it was said, was 
paid for the special purposes of a concern 
which was shania, and therefore could 
not be applied to those purposes ; and upon 
these B doce the court held that the 
intiff was entitled to have back the 
whole sum paid by way of deposit, on the 
count for money had and received. 
The facts in Walstabb v. Spottiswoode, 
and the principles upon which it was de- 





(*) Reported Leg. Obs., vol. 32, p. 190. 
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termined, will be found tobe materially dis- 
tinguishable from those involved in the de- 
cision of the Court of Common Pleas, in the 
more recent case of Wontner v. Shairp, in 
which judgment was pronounced on the last 
day of Easter Term. In that case, the 
plaintiff applied on the 25th of September, 
for thirty shares in a proposed undertaking, 
called “the Direct London and Exeter 
Railway Company,” in which the intended 
capital was announced to be three millions, 
to be raised in 120,000 shares. The —— 
shares applied for by the plaintiff were al- 
lotted to him, and at his request, the allot- 
ment was afterwards increased to sixty 
shares, and the plaintiff was informed, by 
a circular from the secretary, that the de- 
posit of 1/. 7s. 6d. per share was to be paid 
into the company’s bankers before the 18th 
of October. Previous to the day last men- 
tioned, the managing directors caused an 
advertisement to be inserted in the public 
newspapers, announcing that the allotment 
of shares was completed ; and on the 21st 
of October, the plaintiff paid into the com- 
pany’s bankers the sum of 82/. 10s., being 
the deposit on sixty shares ; and on the 4th 
of November, executed the subscription 
contract, which contained, amongst other 
things, an authority to the managing direc- 
tors to defray all reasonable expenses which 
had been or might thereafter be incurred. 
Ultimately, it turned out that the managing 
directors had only allotted 58,000 out of 
120,000 shares, and that the money paid 
by the shareholders by way of deposit was 
expended, there not being enough to deposit 
in pursuance of the parliamentary orders. 
On the J5th of December, the plaintiff at- 
tended a meeting of shareholders, at which 
the number of shares allotted was stated, 
and a resolution, expressive of confidence 
in, and approval of, the conduct of the di- 
rectors, was agreed to by the majority 
present, but dissented from by the plain- 
tiff. Under those circumstances, the plain- 
tiff sought, in an action for money had and 
received, and on an account stated, to re- 
cover back from the defendant, who was a 
provisional committeeman, and also one of 
the committee of management, the sum 
paid by him as a deposit. The case was 
argued at great length, upon a rule to enter 
a nonsuit, or for anew trial, and the court, 
after taking time to consider, pronounced 
its judgment in favour of the plaintiff, 
mainly on the grounds that the application 
for shares and letter of allotment did not 
constitute a contract binding on the plain- 
tiff, and that he paid his money ee 8 
F 
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fraudulent representation. The plaintiff, There is another case, of Woolmer v. 
asked for sixty shares in a project which| 7ody, from the Western Circuit, bearing on 
was to have a capital of three millions,| this question, and which our readers will 
raised by 120,000 shares; and the com-|remember created a considerable sensation 
mittee professed to allot to him what he|at the time it was tried. This case has 
asked for, but, in truth, allotted him a/been argued in the Court of Queen's 
different thing—sixty shares in a project) Bench, and now stands for iudgment. We 
in which there were only 58,000/shall take an early opportunity of calling 
shares allotted by the committee, al-/attention to this judgment when pro- 
though applications had been made by nounced, as there will then be the delibe- 
solvent parties for the whole number|rate opinion of the three common law 
of 120,000 shares. The advertisement! courts on questions arising out of actions 
stating that the committee “ had completed by allottees. 

the allotment of shares,” must be taken to 
be addressed to all who were interested, 
and, amongst others, to the plaintiff, whio 
had then in his possession the letter allot-| 
ting him 60 shares. The jury were justi-, EXTENSION OF LAW SOCIETIES. 
fied in finding that the statement con-. : . 
tained in this letter was a material induce-| 1HE committee of management of this 
ment to the plaintiff to part with his money, 8S0ciation, In their address to the profes- 
and as that statement was not well founded $!0," strongly recommend the extension 
within the knowledge of the directors, it °f local law societies in furtherance of 
might be considered as a fraudulent mis-| the objects of the association. They ex- 
representation. As to the plaintiff’s at-' hort every solicitor in the kingdom, who is 
tendance at the meeting of shareholders, |"°t already a member, to join one of the 
he could not be considered thereby to Present societies in his immediate district, 
have waived his right to recover back his *0¢ if there be none, to assist in founding 
deposits, or to have assented to any acts 9 Society, in order that the whole profes- 


of the directors. The court, therefore, Sion may ultimately be comprehended in 


considered that the verdict taken for the | One general association. — 
plaintiff must stand. | Looking over the list of provincial law 


In comparing the two cases particularly | societies already established, we find there 
referred to, it will be observed, that ai- ®%e n° less than 16 counties in England, 
though in both cases the court held that 8®4 10 in W ales, where no law society 
the plaintiff was not bound by the applica-''§ 0W in operation. It may, therefore, 
tion for shares followed by the allotment be useful to state the names of these 
and payment of deposits, in Walstabb y, |counties ; the principal places where it 
Spottiswoode, this conclusion was arrived ,™*Y be most advantageous to establish 
at on the ground that the scheme was 50c!eties ; and to point out the neighbour- 
abortive, and “nothing whatever allotted,” |'"8 law societies which doubtless will be 
whilst in the case of Wontner v. Shairp the 


METROPOLITAN AND PROVIN- 
CIAL LAW ASSOCIATION. 








‘ready to assist in the proper constitution of 


same result appears to have been arrived such other societies as may be required.” 
at on the principle, that the allottee had got | We will first name the English counties in 
something different from what he asked, | their alphabetical order :— 

namely, an allotment of shares ina concern | Beprorpsuire. The principal towns at 
with a smaller amount of capital. Wontner ‘one of which a socie might he conveniently 
v. Shairp also differs materially from Wal- ‘located, are Bedford and Woburn. The ad- 
stabb v. Spotliswoode, because the plaintiff ponns wveaguar™ hold waged — ag lag 
in the first of these cases had executed the |. 7 7mPloms— Secretary, Mir. eorge “bey 5 


hate : t Cambridge, Mr. ter, jun.; and at Ayles- 
subscription-deed, which expressly autho- bury, Mr, ‘ind “i Foster, jun.; and at Ayles 


rised the appropriation of the money de-| Berxsuire. The principal towns at which 
posited to the payment of preliminary ex- ja society might be formed in this county are, 
penses—a circumstance which the Court of | Reading and Abingdon. ‘The nearest adjoining: 
Common Pleas seems to have considered | S0cieties are those at Oxford,—Mr. J.M. Daven 
would have amounted to an answer to the | Po Secretary ; and at Aylesbury, Mr. Tindal. 
action, if there had not been a fraudulent; , Bac ae eats 

representation, under the influence of which| 4 There are law libraries to some extent im 
the plaintiff was supposed to have parted | different places, whose aid might be rendered 
hear his money and also executed the| available. 

eed. 
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CuesHire. The city of Chester and the 
town of Birkenhead are here the principal 
places. The adjoining societies are at Liver- 
pool,—Mr. George Webster, Secretary; and at 
Wrezham, Mr. John Lewis. 

CornwaLu. The most eligible towns are, 
Falmouth and Launceston. e nearest law 
societies are at Plymouth and Exeter: of the 
former, Mr. Pridham is Secretary, of the latter, 
Mr. Terrell, and of Devonshire generally, Mr. 
Campion of Exeter. 

Dorsetsuire. Principal towns,—Dorches- 
ter, Weymouth, and Bridport. The nearest 
law societies are at Exeter, (as above men- 
tioned); at Wilton, of which Mr. John Swayne 
is Secretary; at Taunton, where Mr. Pinchard 
is the Secretary; and at Bridgwater, Mr. 
Ruddock. 

Essex. Principal places,—Colchester and 
Chelmsford. The nearest law societies are at 
Cambridge, — Secretary, Mr. Foster, jun.; at 
Bury St. Edmunds, Mr. James Sparke. 

HampsuHire, Principal places,— Winches- 
ter, Southampton, and Portsmouth. Thenearest 
law societies are held at Wilton (vide supra) and 

ig hton,—Secretary, Mr. Edward Cornford. 

EREFORDSHIRE. 
ford. Nearest law society at 
John Burrup, Secretary. 

HERTFORSHIRE. Principal places,— Hert- 
ford and St. Albans. Nearest law society at 
Aylesbury and London. 

HUNTINGDONSHIRE. 
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ANGLESEY. Principal town,—Anglesey. 
Brecknock. Principal town,—Brecon. 
CarpIGAN. Principal town,—Cardigan. 
CARMARTHEN. Principal town,—Carmar- 
then. 
CARNARVON. 
and Carnarvon. 
GLAMORGAN, 
and Cardiff. 
MERIONETHSHIRE. Principal towns,—Bala 
and Doilgelly. 
MONTGOMERY. 
pool and Newtown. 
PEMBROKE. Principal towns,—Pembroke 
and Haverfordwest. 
RapDNoR. Principal town,—Presteigne. 


Principal towns,— Bangor 


Principal towns,—Swansea 


Principal towns,—Welch- 


We fear these lists may not be entirely 
accurate, but believe they are sufficiently 
so to be of considerable use, and we have 
ventured to give them immediate publicity 
because,—looking at the approach of the 
sessions and assizes, and at the probability 
of an early general election,—we think there 
should be no time lost in calling together 


Principal town—Here- | some influential persons in some or one of 
Pildabeaiercwtke 


the large towns referred to, and taking the 
matter into consideration. It will be found 
that in several of these places there formerly 
existed law societies, which, for want of 


Principal town,— official activity, ceased to meet, but may 


Huntingdon. Nearest law societies at North-|be readily revived. Preliminary meetings 


ampton and Cambridge, (vide supra.) 
LEICESTERSHIRE. Principal place,—Leices- 


should take place immediately, and at the 
next quarter sessions and the ensuing 


ter, Nearest law societies at Birmingham,—Mr. | assizes new societies might be regular] 
Thomas S. James, Secretary; Derby, Mr.| established and put in communication with 


sar ti ; Buston, Mr. Willim. 
ONMOUTHSHIRE. Principal towns,—Mon- 
mouth and N - Nearest law society at 
Bristol,—Mr. Wasbrough, Secretary; at Glou- 
cester, (vide supra.) 

NorTriNGHAMSHIRE. Principal towns,— 
Nottingham and Newark. Nearest law societies, 
Derby (vide supra) and Lincoln,—Secretary, 
Mr. E. A. Bromehead. 

RuTLANDSHIRE. Principal town, — Oke- 
ham. Nearest law society at Northampton, 


(vide supra.) 
SHROPSHIRE. Principal town,—Shrews- 
bury. Nearest law society at Wolverhampton,— 


» Mr. William Dent. 
WorcestersHire. Principal place,—Wor- 
cester, Nearest law societies at Birmingham 
and Gloucester (vide supra.) 


Proceeding to the }Velch counties which 
remain unrepresented, we are unable to 
refer to any contiguous law societies, for, 
with the exception of Denbighshire and 
Flintshire, there are none in the princi- 
pality; and the English counties bordering 
thereon, such as Chester, Salop, Hereford, 
and Monmouth, are equally without legal 
associations. We can, therefore, only 
suggest where a “local habitation” might 
be found. — 





the general association in London. 

It may be proper to observe, that in all 
these counties, where the attorneys and 
solicitors are unrepresented by any law so- 
ciety, there are several members of the 
Incorporated Law Society, and, consider- 
ing the report at the last annual general 
meeting, (from which we quoted in our 
last number, p. 69, ante,) it is probable 
those gentlemen would readily assist at a 
meeting convened for the purpose of form- 
ing a new society.° 

We avail ourselves of the following pas- 
sages in the address, which well and aptly 
support the recommendations of the com- 
mittee regarding the extension of law so- 
cieties : 

“Many advantages will result from this 
measure. Union will be one, and not the 
least. It may appear tu some to partake of 
paradox, but it is nevertheless true, that no 
class of the community has been so supine and 
inactive in the assertion of their own rights, or 
permitted more passively aggression and en- 


¢ Their names are distinguished in the Law 
List by an asterisk. 
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croachment. Scattered and divided, the pro- 
fession has been weak ; combined their power 
will be, for the accomplishment of every reason- 
able object, amply sufficient. Another advan- 


tage that may be looked for is, the salutary’ 
its members which may be at- | 


control over 
tained by means of such an extended associa- 
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the public, and closely connected with the 
right administration of justice. We shall, 
therefore, with the aid of our learned and 
able contributors, most heartily support 
the association. 





tion: thus, disputes may be adjusted, rules of !nepw STATUTES EFFECTING ALTERA- 


practice established, misfeazance prevented, 
and, what has hitherto been wanting, support 
and encouragement afforded to the attorney, 
under circumstances of trial and difficulty, 
which may sometimes meet him in the fair and 
honourable discharge of professional duty.” 

And again it is urged that— 

“This important measure, if carried out, will 
promote fair and honourable practice, an ob- 
ect equally beneficial to the public and to all 

ranches of the profession. 

or to the general association, appeals may be 
made on disputed points of professional usage ; 
abuses may be examined and rectified, and ap- 
plications to the superior courts, or to parlia- 
ment may be concerted.” 


In thus promoting “ fair and honourable 
practice ” amongst attorneys and solicitors, 
the character and position of that branch 
of the profession cannot fail to be raised in 
public estimation. Another, and a not less 
important, object announced in the address 
is, the suggested improvement in legal edu- 
cation. If the proposal of the committee 
be carried out, we doubt not that hereafter 


TIONS IN THE LAW. 


a lh 
DRAINAGE OF LAND. 
10 Vict. c. 11. 


An Act to explain and amend the Act authorz- 
ing the Advance of Money for the Improve- 
ment of Land by Drainage m Great Britain. 

Feoth March, 1847.} 


9 & 10 Vict. c. 101. — Certain expenses 


o these societies, |\deemed to be included as expenses of works of 


Drainage.—Whereas an act was passed in the 
last session of parliament, intituled “* An Act to 
authorize the Advance of Public Money, to a 
limited Amount, to promote the Improverment 
of Land in Great Britain and Ireland by Works 
of Drainage: And whereas it is expedient 
that the said act should be explained and 


‘amended : Be it enacted by the Queen’s most 


|excellent Majesty, b 
‘cacaak a ee Lord 


and with the advice and 
8 spiritual and temporal, 
‘and Commons, in this presevt parliament as- 
sembled, and by the authority of the same, 

1. That the expenses hereinafter mentioned 
shall be deemed to be and may be included 
‘among the expenses of works of drainage, in 
respect of which advances may be made under 


the position and prospects of the profession | the provisions of the said act ; (that is to say,) 


will be greatly advanced. 

For the present we would earnestly 
second the proposition of the committee, 
and join in the exhortation to extend the 
benefits of professional societies, enlisting 
the friendly co-operation of practitioners 
both in town and country, and thereby se- 
curing, on the one hand, their own honour- 
able station, and on the other, the faithful 
discharge of professional duty. The mis- 
take hitherto his been to consider the town 
and country solicitors as having distinct 
interests. To effect the objects in view 
the whole of this branch of fe profession 
ought to act in unison. 

nowing how important it is to keep 
alive the attention of our brethren,—ab- 
sorbed as they are, for the most part, in 
their urgent duties to their clients,—we 
shall salanoue from time to time to en- 
large upon the several topics in the address, 
and add, we hope, some useful information 
and suggestions for the consideration of the 
committee and the members generally in 


working out their important objects. It |provided that it shall ap 


The expense of making or improving and 
este sé from or for t a benefit of the land 
proposed to be improved by Draimage an 
outfall through other land, or such part, 
as the commissioners may think reason- 
able, of the expense of ing or improv- 
ing and securing such outfall, for the 
benefit of the land in of which the 
_ may be applied for, and of other 
land : 

The expense of making open drains and 
watercourses, including such open drains 
and watercourses as may need ay EC re- 
pair, where reasonable security for ther 
maintenance shall appear to the commis- 
sioners to be afforded by the interests or 
liabilities of the tenants and occupiers of 
the land : 

And the expense of fencing, trenching, and 
clearing the surface of land to be drained 
for the purpose of converting the same 
from waste or pasture into arable or tillage 
land, where such fencing, trenching, and 
clearing respectively shall appear to the 
commissioners to be necessary to secure 
and render productive the proposed im- 
provement by drainage : 

to the commis- 


appears to us that the views stated in the |sioners that in all the cases aforesaid the works 
opening address are deeply interesting to |will effect an improvement in the yearly value 
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of the land, which will exceed the utmost yearly | previous application a er been made, the 


amount which can be charged thereon under 


commissioners may, in ing with such sub- 


a said act in respect of the advance applied | stituted application, give the same the benefit 


(if any) in respect of priority to which they 


2. Plans, dc., may be dispensed with in cer-| might have deemed it entitled if it had been 
tam caees.—That where by the said act the | made at the same time, and instead, ia whole. 
plan, estimate, and specification of the proposed |or in part, of the previous application: Pro- 


is to be inspected or ex- 

amined by and to be annexed to the report of 
the assistant commissioner, or surveyor or en- 
gineer, it shall be sufficient for the assistant 
commissioner, or or or engineer, unless 
the commissioners shal! otherwise direct, to in- 
quire into and to embody im his report such 
of the land proposed to be drained, 
and of the proposed or any other manner of 
effecting the draimage thereof, and of the esti- 
mated of such drainage, as shall 
to him necessary and sufficient to enable 
commissioners to judge of the expediency 

of an advance in respect of the proposed 
works ; and where in the provisional certificate, 
or in any subsequent proceeding, reference is 
by the said act required to be made to the plan 
and specification annexed to such , Tefer- 
ence may be made thereto, or to said re- 
port, as circumstances may require; and it 
shall be lawful for the cominissioners to certify 
their opinion that an advance should be made 
im reepect of any works, notwithstandiag any 
deviation therein from the proposed manner of 
effecting the drainage, if such deviation shall 
appear to the commissioners to be expedient, 
and productive of xaprovement as permanent 
and of as great yearly amount as the manner at 


frst proposed. 


3. Applicants for advances may withdraw or ' 


reduce the amount of thar applications.—That 
all parties who shall have made applications for 
advances under the said act may at any time, 
before provisional certificates shall have been 
issued thereon respectively, by writing, ad- 
dressed to the commissioners, withdraw or re- 
duce the amount of the advances for which 
their several applications are made; and the 
commissioners inay deal with any application 
for such reduced advance in the same manner 


im all respects as if the advance for which such | 


application ie made had been originally limited 
to the amount to which the same shall be so 
reduced. 
4. Applicants may substitute applications (in 
respect of other lands) for the applications with- 
or reduced in amount.—That any party 
who shall withdraw an application or reduce 
the amount of the advance for which his appli- 
cation may have been made, under the pro- 
vision hereinbefore contained, may at the time 
of such withdrawal or reduction substitute for 
the _——- so withdrawn an application for 
a ce of the drainage of any of his lands 
met comprised in his previous application; and 
af the advance applied for by such substituted 
lication do not exceed the advance for which 
application so withdrawn may have been 
made, or (in the case of such reduction as 
aforesaid) do not exceed the amount withdrawn 


vided always, that every such substituted ap- 
plication shall, in respect to the notice required 
to be given by advertisement, and all inquiries 
and proceedings to be had thereupon, except 
as aforesaid, be dealt with as an original appli- 
cation. . 

5. Where separate applications have been 

made by the same owner for several advances, 
the same may be consotsdated—Theat where 
separate applications shall have been made by 
the same owner for several advances for the 
drainage of several lands, or where successive 
applications shall have been made for an ad- 
vance, and a further advance for works of 
drainage on the same lands, it shall be lawful 
for the commissioners (with the consent of the 
owner for the time being of such lands or land) 
by their provisional certificate, or by any other 
writing under their seal, to declare such several 
applications to be consolidated and treated as 
one application, and thenceforth the proceed- 
ings and the provisional certificate, and the 
certificates respectively which shall be had and 
‘issued upon such consolidated application, 
‘shall be had, framed, and issued respectively in 
\the same manner, and shall have the same 
| force and effect in all respects, as if the aggre- 
| gate amount of the advances applied for by the 
| several applications had been applied for, and 
in the case of several lands and works as if 
such several lands and works had been all 
mentioned and included in one application : 
Provided always, that where such separate ap- 
plications as aforesaid shall have been made for 
| advances for the drainage of several lands, 
such applications shall not be consolidated 
| without the like notice by advertisement of the 
proposed consolidation as by the said recited 
act is required in respect of an application for 
an advance; and where sach notice by adver- 
tisement shall be given, any person who would 
have been authorised to dissent from an apple 
cation for an aggregate advance in respect of 
the lands comprised in such several applica- 
tions may dissent from such proposed consoli- 
dation, and the provisions of the said recited 
act in relation to dissents shall be applicable to 
dissents from a proposed consolidation. 

6. Advances may be made on account in cer- 
tain cases.—That where a provisional certificate 
has been or shall have been issued under the 
said act, it shall be lawful for the commis- 
sioners, whether a declaration shall or shall not 
have been inserted in the provisional certificate 
for this purpose, to certify to the Commissioners 
of the Treasury that an advance on account 
should be made in respect of any part of the 
proposed worke which shall not have been ac- 
tually executed, not exceeding in amount the 
whole of the sum then actually expended 








‘by reduction from the advance for which the | therean, in case it shall be shown to the satis 
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faction of the commissioners that the part so 
executed will, independently of the remain- 
ing unexecuted, be durable and effectual, and 
produce an improvement in the yearly value of 
the land exceeding the amount of the yearly 
charge which can he made under the said act 
in respect of such advance, 

7. Time for completion of works.—That no 
provisional certificate shall be issued under the 
said act unless it shall be shown to the satisfac- 
tion of the commissioners, or security be given 
to their satisfaction by the party applying for 
the advance, that the works for which the ad- 
vance is to be made may be completed within 
five years from the date of the certificate; und 
the commissioners shall annex to every pro- 
visional certificate to be issued under the 
authority of the said act a provision that all 
Works in respect of which they shall certify 
their opinion that an advance should be made 
shall be completed within five years as afore- 
said, and no provisional certificate shall be 
issued upon any application or applications by 
the same owner for any larger sum than ten 
thousand pounds: Provided always, that in 
case it shall be shown to the satisfaction of the 
commissioners, or security be given to their 
satisfaction by the aed applying for the ad- 
vance, that the works for which the advance is 
to be made may be completed within three years 
from the date of the certificate, and that it shall 
also appear to the satisfaction of the commis- 
sioners that such works are to be executed 
within any district in Scotland in which distress 
ip and that such works may be executed 

y the labour of the inhabitants of such district, 
it shall and may be lawful for the said commis- 
sioners in such case, on the application of any 
owner, and with the sanction of the Commis- 
sioners of her Majesty’s Treasury, to issue a 
hie certificate or provisional certificates | 
or such ap sum or sums as they in their | 
discretion shall see fit, subject to a provision to | 
be annexed to such fabanee gual certificate 
that such works shall be completed within the 
said period of three years. 

8. Form of certificates, and their effect.— 
That certificates and provisional certificates 
under the said act may respectively be made in 
such form as the commissioners shall think ft; 
and every such certificate and provisional cer- 
tificate respectively, when sealed with the seal 
of the commissioners, shall for all purposes be 
conclusive evidence that all the applications and 
acts whatsoever which ought to have been made 
and done previously to the issuing thereof have 
been made and done by the persons authorized 
to make and do the same, and that an advance 
may be issued by virtue of such certificate, and 
that the land shall become charged in respect of 
such advance; and no such certificate or pro- 
visional certificate shall be impeached by reason 
of any omission or mistake therein. 

9. Provisional certificate may be assigned.— 
That any owner of land to whom a provisional 
certificate shall have been issued under the said 
act, or any subsequent owner of such land, may 
assign such provisional certificate, by way of 
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security, to any person who may have advanced 
or may agree to advance monies for the execu- 
tion of the works therein mentioned, and such 
assignment may be made by an endorsement 
on the provisional certificate in the form set 
forth in the schedule to this act; and such as- 
signee shall be entitled to claim and receive, 
upon and in respect of such provisional certifi- 
cate, such advances as the owner by whom the 
assignment shall have been made might have 
claimed and received in case such assignment 
had not been made, subject nevertheless to the 
right of the owner as against such assignee to an 
account of the advances so received, or of so 
much thereof as shall not be owing on his se- 
curity; and, subject to tha rights of assignees 
as aforesaid, each advance shall be made to the 
owner by whom the works in respect of which 
an advance may be made shall appear to the 
commissioners to have been executed, and who 
shall have been named in the certificate ac- 
cordingly, or to the legal personal representative 
of such owner; and where an aggr ad- 
vance shall be made in respect of works which 
shall have been in part executed by an owner 
whose ownership shall have ceased, and in part 
by a subsequent owner, the advance shall be 
apportioned by the commissioners between the 
owners in such manner as by the report of a 
surveyor or assistant commissioner, or other- 
wise, shall appear to the commissioners to be 
reasonable, having regard to the sums expended 
by the successive owners, and such successive 
owners may be named in the certificate ac- 
cordingly. 

10. As to the words “ owner of lands.’””—That 
the words “‘ owner of lands”’ shall, as to lands 


‘in Scotland, include any corporation. 


11. This act to be deemed part of the recited 
act,—T hat this act and the recited act shall be 
construed together as one act, and the pro- 
visions herein contained shall be deemed to ex- 
tend to all proceedings and matters alread 
taken and done in the same manner as if pom | 
provisions had been originally inserted in the 
said recited act. 

12. That this act may be amended or repealed 
by any act to be passed in this session of par- 
liamént. 





SCHEDULES TO WHICH THIS ACT REFERS. 
Form of Assignment of Provisional Certificate. 


I A. B. of in consideration of 
the sum of pounds paid to me [or of ° 
the advances which may be made to me] by 
C. D., do hereby assign to the said C. D, the 
within written provisional certificate, and all 
ad right and interest in and to the advances 
which may be made in virtue thereof, to the 
intent that the said C. D., his executors, ad- 
ministrators, or assigns, may claim and receive 
such advances, and may thereout retain the said 
sum of with interest for the same 
at per centum per annum [or such sums 
as may be advanced to me by the said C. D. as 
aforesaid, with interest at per centum 


Law of Attorneys.—Jurisdiction of the Ecclesiastical Courts. 


per annum from the time of the respective ad- 
vances thereof. | 

In witness whereof I have hereunto set my 
hand, this day of ig. 


LAW OF ATTORNEYS. 





DEFECTIVE BILL OF COSTS.—NAME OF 
COURT IN WHICH BKUSINESS DONE. 


We beg to call the attention of our 
readers to the case of IJvimey v. Marks, 
reported in this number, (p. 107, post,) by 
which it is decided, that 


“ Where an attorney’s bill contains charges 
for business done in the Court of Chancery 
and also in a common law court, it should 
mention each court in which such business was 
done. Therefore, where a bill stated that some 
of the charges were for business done in the 
Court of ences, and it did not appear in 
what court the other business was done, except 
that the items showed that it must have been 
in one of the superior common law courts. 
Held, insufficient, under the 6 & 7 Vict. c. 73.” 


This decision requires the especial at- 
tention of attorneys and solicitors. If it 
be well-founded, the act of 6 & 7 Vict. c. 
73, will require amendment. No doubt, 
an attorney ought to deliver a bill of costs 
in all respects in an accurate form. So 
ought a surgeon or apothecary or a trades- 
man. But, whilst it may be proper that an 
attorney should not be allowed to recover 
for such part of his bill as may not be pro- 
perly stated, either, as in this case, from the 
omission of the name of one of the courts 
in which part of the business was done, or 
for other defects—we cannot understand 
the justice of nonsuiting him for the whole 
The client should be required to make his 
objection by plea, ifit turn on the form of 
the bill, and there should be power to 
amend on payment of costs: or, the client 
should take out a summons requiring the 
attorney to amend his bill according to 
the practice of amending particulars of 
demand. There seems to be a failure of 
justice. 


JURISDICTION OF THE ECCLE- 
SIASTICAL COURTS. 





TuERg appears but little doubt that the 
courts at Doctors’ Commons will be re- 
modelled consistently with the reforms 
which are taking place in all the ancient 
courts of therealm. ‘The difficulty will be 
here, as it was in the Court of Chancery, 
to make due arrangements for abolished 
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offices : doing, on the one hand, what may 
be just, (aye and liberal,) towards vested 
interests, on the one hand, and on the other, 
what may be due to the public and the 
right administration of justice. 

As an indication of “ coming events,” 
promoted by a potent body, the Dissenters, 
we give the following petition to the House 
of Commons, printed in the votes and bl 
ceedings of the 6th May. It comes from 
the officers and members of “ the Society 
for the Abolition of Ecclesiastical Courts,’ 
and states— 


“That ecclesiastical laws and courts in this 
country had their origin in the authority and 
influence of Roman Pontiffs, whose power they 
were designed to consolidate and retain. That 
this separate and, in many respects, independ- 
ent branch of jurisprudence has produced very 
many national evils, which induced the legisla- 
ture, at the commencement of the Reformation, 
to pronounce the constitutional laws of ecclesi- 
astical courts, “ much prejudicial to the Prero- 
gatives Royal, repugnant to the laws and 
statutes of this realm, and overmuch onerous 
to the subjects;” but that, notwithstanding 
this condemnation, and the efforts made b 
parliament, in the reigns of Edward the Sixt 
and Elizabeth, for their abolition, they remain 
to this day essentially unchanged. 

“That these courts are, by charter of William 
the Conqueror, declared to be “ for the govern- 
ment of souls,” under which designation they 
claim and execute a jurisdiction over matters 
in which the social, moral, and religious inte- 
rests of every member of the State are in-. 
volved; and that unrepealed statutes define or 
declare this jurisdiction (embracing, as it doee, 
the laity) to be such as, in the judgment of 
your petitioners, is alien to the proper autho- 
rity of any human tribunal, derogatory to the 
body of persons thus armed with the means of 
persecution, opposed to the free spirit of our 
national institutions, and utterly at variance 
with the pure and beneficent principles of the 
Christian religion. 

“hat a royal commission was appointed in 
1830, ‘to make full inquiry into the practice 
and other things connected with ecclesiastical 
courts, and further to inquire into the jurisdic- 
tion of such courts, and whether such jurisdic- 
tion may be conveniently and beneficially taken 
away or altered.’ That this commission made 
their report in 1832, but that no legislative re- 
medy for the bulk of the grievances it reported 
to exist has yet been provided. 

“That ecclesiastical courts, though profes- 
sedly spiritual, do yet exercise jurisdiction in 
several matters exclusively civil, and especially 
the administration of testamentary and matri- 
monial laws, than which there is no depart- 
ment of jurisprudence of more vital and daily 
importance to every class of the community, 
but which the royal commissioners report, ‘ it 
is impracticable to have efficiently administered 
in diocesan courts.’ 

FS 
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“That the evils arising out of their teste- 
mentary juriediction are manifold, and of grave 
national importance, among which your peti- 
tionere include :— 

The usurpation of civil power by spiritual per- 
sons; the royal comission admitting that 
these courts ‘in administering testamentary 
law, exercise a juri-diction purely civil, and 
in name only ecclesiastical.’ 

The want of safe and convenient registries for 
wills, the present depositories in cathedrals 
or rooms, the private property of eccleaiast- 
cal persons or corporations, being in nearly 
all instances unsafe and inconvenient, 

The danger of titles to real and personal pro- 


perty being destroyed, wills having by the, 
testinony of officers in these courts, ‘ been: 
lost or clandestinely removed ;’ and the ec-. 
clesiastical authorities who have charge of| 
these important national records having re-, 
even at 


fused, in some instances, to provide, 
a moderate expense, and at the earnest en- 
treaty of their own officers, suitable and safe 
depositories for them, 

The absence of any direct and efficient powers 
for enforcing the payment of legacies, and 
distribution of intestates’ effects, the courts 


of equity not having any original jurisdiction | 


in testamentary matters, but being bound to 


adopt in questions of legacy the rules which | 
obtain in the ecclesiastical courts, while | 


' 


those latter courte can do nothing more than, 
require the exhibition of an inventory of the, 
deceased’s effects, in order to enable parties | 
to prosecute their rights before another and 
a civil tribunal, 

The prerogative of the Archbishop of Canter- 
bury, who, to sustain his spiritual supe-| 
riority, is possessed of the exclusive right of 
granting probate, or administration in all 
cases where the deceased bas left five pounds | 
personal property in two places, having sepa- | 
rate ecclesiastical jurisdiction ; a prerogative 
which often compels persons to take out a 
second probate or administration, the first, | 
when taken out in a wrong court, being 
legally void, by which means, serious wrong, 
inconvenience, anid loss are frequently in- 
flicted, and gross injustice is practised. 

The necessity of applying to different tribunals, | 


Jurisdiction of the Ecclesiastical Courts, 


their own decrees, pereors are com to 
do that in several courts which they ought 
to be able to do in one suit, and in one 
court, which not being possible, while these 
ecclesiastical courts exist, great reproach 
and discredit are cast upon the wisdom and 
equity of English jurisprudence. 


“That the matrimonial jurisdiction exer- 
cised by ecclesiastical courts occasions serious 
national mischiefs, as the variety of courts en- 
courage litigant parties to institute a great 
number of appeals; which an experienced 
officer in these courts declared to be ‘ a greater 
evil than is found in the whole practice of the 
law.’ Your petitioners believe that if this juris- 
diction were taken away from the ecclesias- 
tical and placed under the common law 
courts, considerable progress would be made 
towards obtaining cach other legislatrve reme- 
dies as would prevent the discordance between 
the English and the Scotch laws of marriage; 
by which an heir deemed legitimate in Scot- 
land has been pronounced illegitimate in Eng- 


land. 


“That the mixed jurisdiction of the ecclesi- 
astical courts, rclatmg to causes partly civil, 
and partly spiritual, is also a negative griev- 
ance. Among the evils which your petitioners 
would enumerate are suits for defamation, 
which have led to the imprisonment of many 
persons for the non-payment of costs. 


Suits for tithes, and other ecclesiastical de- 
mands, that were originally free gifts; in- 
cluded in which are Easter offerings, mortu- 
aries, oblations, and church rates, which 
have long been a fruitful source of parochial 
strife, and which inflict serious wrong upon 
many British subjects. 


| Suits for compelling persons to become church- 


wardens, which, though the office of church- 
warden is annual, involve parties in litiga- 
tion which may stretch over several years. 


‘Suits for brawling and chiding in churches 


and churchyards. 

nd, suits for laying violent bands on the 
clergy, by which an ancient dietinction is 
retained between the civil nights of the clergy 
and laymen. 


“That these courts supply archbishops, 


to try one and the same will, according as it bishops, and other persons with abundant 
disposes of real or personal estate, so that| opportunities of providing their family rela- 
in the ecclesiastical court the maker of ations with lucrative and sinecure offices, paid 
will has been declared insane in disposing of by fees exacted from the public for probates, 
his goods, the same instrument in the civil, marriage licenses, and other charges, the 
court being pronounced the act of a sane! greater part of which fees are obtained b 
testator, as regards his land. their own authority, and augmented or vari 
The anomaly by which a will devising land is| at pleasure. 
regarded legally complete in itself, but is| ‘That the power possessed by archbishops 
held insufficient when disposing of personal! and bishops to appoint the judges, advocates, 
property, until it has received by grant of | and proctors in these courts, and, at their plea- 
probate the sanction of the church, a dis-/sure to remove them, places judicial persona 
tinction repeatedly, by the highest legal au-|in a state of dependance derogatory to the 
thorities, declared an absurdity and a judicial | authority of a court of law, gives to the church 
wrong. a power not now po by the crown, and 
The aggravation of these evils by the fact, that | enables ecclesiastical persons to exert an influ- 
the ecclesiastical courts not having the |ence unknown to the constitution in analogous 
power in any testamentary suit to enforce | cases. 
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“* That the absence of trial by jury, the secret 
mode of taking evidence, and the number of 
clerical judges, and judge surrogates, combine 
with other causes to render spiritual courts 
objects of a deeply-seated and long-entertained 
national dislike. 

“That the practice of the ecclesiastical 
courts is restricted to such persons as the 
archbishop or bishop may choose to select, 
and as swear, at the time of admission, that 
they believe the thirty-nine Articles, and will 
yield obedience to their diocesan, by which 
means Protestant dissenters, Roman Catholics, 
and others, are excluded as practitioners,—an 
invidious and hurtful exclusion, which not 
only practically frustrates the intention of the 
legislature, when it abolished religious tests as 

ualifications for offices of trust or honour, but 
denies to British subjects the right of availing 
themselves of the legal talents of the whole 
English bar. 

“That the system of ecclesiastical jurispru- 
dence of which your petitioners complain, be- 
comes still more injurious to the public good 
through the existence of the courts called 
‘The Peculiars.’ That of these there are nearly 
three hundred ; many of them have their juris- 
diction confined to single ishes,—some 
have the extent of their jurisdiction a subject 
of dispute,—more than seventy are now in lay 
hands, —while a very considerable number per- 
tain to deans, = rectors, or vicars,— 
and many of them possess and exercise the 
powers of the superior ecclesiastical courts ; 
and all of them give rise to such evils, that 
the royal commissioners suggested their entire 
abolition, ‘ as they were not aware of any one 
benefit which could result from their continu- 
ance 


express to your honourable house their em- 

conviction that the ecclesiastical laws, 
as administered in ecclesiastical courts, are 
essentially opposed to the full and equal en- 
joyment of the rational rights of religious 
hi . hat the law now recognises the equal 
rights of all persons, of whatever religious per- 
suasion, to act upon their own convictions of 
truth and obligation without damage or moles- 
tation; but, notwithstanding this, that the 
ecclesiastical courts still assume that every 
person im the state belongs to, and is bound 
to adhere to one creed and one system of re- 
ligious ordinances, and that they are clothed 
with powers to punish all persons who do not 
conform to one religious standard. Your pe- 
titioners respectfully say that, for the state to 
allow its supreme authority to be thus em- 
ployed by spiritual persons, is derogatory to 
the authority of the civil government, detri- 
mental to the interests of religion, and a moral 
wrong.” 

The petitioners therefore pray that all 
interference of ecclesiastical courts with 
secular matters may be entirely abolished ; 
that the civil jurisdiction they now exercise 
may be transferred to, and exercised by, 


the require ot tl 
money paid into court. Now, here is a district 
extendi :; 
westwards of the place where the court is held, 
and where the clerk resides, and I have a client 
living at one extreme point likely to sue parties 


eee eri LLL 


“That your petitioners would respectfully | 


though 
place. 
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courts under the direct authority of the 
crown; and that their powers, which in 
any way interfere with the free exercise 
of the rights of conscience, may be wholly 
abrogated. 





SELECTIONS FROM CORRESPON.- 
DENCE. 


THE NEW COUNTY COURTS. 
To the Editor of the Legal Observer. 

Sir,—Being a regular subscriber to your 
work, I have observed your jadicious remarks 
upon the New Small Debts Act and Rules, but 
I think you have not noticed rule 16, which 
appears to me likely to prove very oppressive 
= kam the suitors. at rule, coupled with the 
16th, only gives the plaintiff two days to serve 
4 notices, if he elects to accept the 


12 miles northward and 12 miles 


at the other end of the district; how is he to 
serve the notice upon the defendant except by 
special messenger, at a great extra expense? 
Again, the notice of payment into court 18, b 
the 82nd sect. of the act, to be sent by the cler 
to the plaintiff by post or messenger ; most 
bably he will send it by post if the plaintiff re- 
sides 12 miles from his office ; then follows the 
chance that plaintiff may be from home, and 
his letters remain unopened until his return, 
or he may be a small tradesman in a country 
place where there is no post, and he only re- 
ceives his letters once a week when he goes to 
the market town, and in either case he has to 
pay the costs of the defendant’s appearing, al- 
perfectly ignorant of what has taken 


A SuBSCRIBBH. 





SMALL DEBTS ACT. 


Before the passing of the act, A. sues B. in 
the superior courts for a debt under 20/. B. 
allows judgment to go by default, afi. fa. is 
issued for the debt and costs, but nothing is 
found whereon to levy, (the judgment was not 
obtained till after the passing of the act). Can 
A. cite B. to the new courts for the judgment 
debt, (which includes the costs,) as we also 
those costs incidental to the levying = 





ATTORNEYS’ CERTIFICATE DUTY. 
To the Editor of the Legal Observer. 


S1r,—Allow me to suggest, through your 
widely circulated periodical, to those members 
of the profession who are interested in the abo- 
lition of this unjust tax, that they should en- 
deavour to obtain a promiee from the candidates 
at the approaching general election, to support 
a repeal of it, in the event of their return to 
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parliament. I need not, sir, remind you of 
the influence of the provincial practitioners in 
, as well as in many of 


which any charge I could make was quite 

unequal. Many respectable men in the profea- 

almost every boroug sion are considerably at sea in this matter. 

the counties; and that if they would exert A Constant READER. 

themselves success would be certain to follow. | ————————_—_-_____—________- 
A SupscriBerR. | APPLICATIONS FOR TAKING OUT AND 

RENEWAL OF CERTIFICATES, 


On the last day of Trinity Term, 1847. 
















APPOINTMENT OF NEW TRUSTEES. 


A correspondent, referring to the number 
for 3rd April, sends the following form of power, 
which he contends meets the objections of our 
former correspondent, and is more concise than 
the form he gave. 

“And I hereby direct and declare that in 
case any trustee or trustees for the time being 
of this my will shall die, or refuse or become by 
absence abroad or otherwise unfit to act in the 
trusts thereof, then and so often as the same 
shall happen, it shall be lawful for the surviving, 
continuing, retiring, or other trustees or trustee 
for the time being, by deed, to appoint any 
other person or persons to be a trustee or 
trustees in the stead of the trustee or trustees 
so dying, refusing, or becoming unfit to act as 
aforesaid, and all the trust premises shall there- 
upon be transferred accordingly.” 





Queen's Bench. 

Ascroft, William, Oldham. 

Bell, Edward, Stafford. 

Carter, Frederick Roger, Exeter. 

Dalton, George Wilkinson, 5, Duke Street, 
St. James’s; Candover; and Berwick-upon- 
Tweed, 

Garratt, Joseph, Cambridge. 

Gray, William, 13, Martha Street, Cam- 
bridge Heath. 

Lindsay, Richard Fydell, 33, ‘Tavistock 
Place; Westdean; 18, Judd Place; and 29, 
Claremont Street, Pentonville. 

Marshall, William, Birmingham. 

Owen, Henry Hugh, 46, Upper John Street, 
Fitzroy Square. 

Parkin, George Lewis, 45, Eastbourne 
Terrace, Paddington; and Regent’s Square. 

Whicher, William, Chichester. 

Werninck, Henry Hope, Brussells. 

Windsor, Other, St. Anne’s Terrace, St. 
John’s Wood. 

Wilson, ‘Thomas, Hatlex, near Lancaster; 
and Lancaster. 





REGISTRY OF DEEDS. 


There is much talk again in the legal world 
of having a general registry, but I think this 
session of parliament will pass over without 
such a burden being extetied upon the country. 
I muet confess that such an act, if passed, 
would add greatly to the profit of the legal pro- 
fession, to which, looking at recent measures, 
there could be no objection. But then the client 
derives no benefit from’ such a burden, and the 
solicitor a responsibility almost unequalled. 

I have felt this in a personal manner very 
much of late, having cor to search the Middle- 
sex Registry and the Common Pleas Judgment 
Office, in two or three different cases, and I 
see no other course open to the solicitor than 
to search under the name of every person who 
has held the premises during the last twenty 
years. You cannot rely that your vendor had 
searched only five years previously, for he 
might have overlooked an incumbrance duly 
registered of prior date, or he may not have 
searched at all. The same will hold good as 
to judgments in the Common Pleas: we must 
search properly against every person who has 
held the ee during the last twenty years ; 
for if A. held the land twenty years ago, and 
had a judgment duly entered against him, and 
re-registered down to the present time every 
five years, B. afterwards bought from A. with- 
out searching, and there have been innumerable 
sales since, searching always against the last 
vendor, as is the usual custom, A.’s judgment 
would still remain a charge upon the premises 
in the hands of 7’. 

After I had completed my search, [ could 
only say, that I was not at all satisfied that I} 
might not have overlooked some incumbrance 
or judgment which might in equity affect the 
estate, and so incurring a responsibility for 





Applications at Judge’s Chambers for day after 
inity Term, 1847, for tuking out and re- 

newal of Certtficates. 

Aldham, George, 4, St. George Terrace, 
Islington. 

Buck, Charles, Wellington. 

Dawbarn, Robert, jun., Norwich ; and Alfred 
Street, Bedford Square. 

Higginbottom, William Henry, Manchester ; 
and Ashton-under-Lyne. 

Moore, Frederick Harry, Blandford Forum. 

Myers, John, Manchester. 

Parrott, William, 10, Staple Inn; Green- 
wich; 42, Ebury Street, Pimlico. 

Swift, William B., Lewisham; 2, Golden 
Square ; 8, ‘l'emple Place, New Cross. 

Smith, Edwin Augustus, Blandford Forum. 

Thornthwaite, William, 30, Gordon Street, 
Gordon Square. 

Wilks, John, Birstal; Douglas; Ramsay ; 
Kircudbright; Dewsbury. 

Wood, Frederick John, Brown’s Terrace, 
Canonbury. 





Applications to Judge at Chambers for taking out 
and renewing Certificates, pursuant to Judges’ 
orders, 

Garnham, Richard Enoch, 33, Gower Place, 

Euston Square. 

Garnett, Philip Frederic, Radley’s Hotel, 

Bridge Street ; and Demerara. 

Oxley, George, Rotheram; and Brightside. 
Sill, Richard, Laurel Cottage, Lyon’s Hall, 
Kington (Herefordshire). 
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ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS, 


Courts of Equity. 
CONSTRUCTION OF STATUTES. 


[ALTHOUGH the present is a short section 
of the Digest, we think it preferable to give it 
insertion in this shape, as distinguished from 
other classes of decisions in the courts of 
equity. | 

AWARD. 

Jurisdiction.— Construction of 9 & 10 IW. 3, 
c. 15.—The Court of Chancery is one of the 
** Courts of Record” to which the statute 9 & 
10 W. 3, c. 15, gives summary jurisdiction for 
the enforcement of awards. The statute ex- 
cludes every jurisdiction to interfere with the 
execution of awards made under it, except the 
summary jurisdiction expressly given by it. 
And a bill will not lie to impeach an award 
made under the statute whether the submission 
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tion. He then filed an affidavit in the Court 
of Bankruptcy, stating that he had satisfied, 
and obtained a discharge from, all the creditors 
named in his schedule; and that he had noti- 
fied such satiefaction and discharge by public 
advertisement. The plaintiff then applied to 
the official assignee for a release of his estate, 
which, according to the provisions of the act, 
vested in such assignee on the prosecution of 
the petition ; but in the absence of any proviso 
in the act for determining the duties of the 
official assignee in such a case, the plaintiff 
was unable to obtain any release or re-convey- 
ance. ‘The plaintiff then filed his bill against 
the defendant, as mortgagee, for the redemp- 
tion of an estate which had been mortgaged 
before he presented his petition to the Court 
of Bankruptcy. Upon the objection of the 
defendant, that the estate of the plaintiff (if 
any) was vested in the official assignee: Held, 
that in the absence of any statutory jurisdic- 
tion on the subject in the Court of Bankruptcy, 
and upon the submission of the assignee, the 

laintiff was entitled to sustain the suit at the 


under which it was made has or has not been| bearing. Whether, if the defendant had de- 
made a rule or order of court before bill filed. | ™urred, the bill would have been sustained— 
quere 


Hemiag v. Swinnerton, 2 Phill. 79. 


Cases cited in the judgment: Nicholls v. Roe, 5 
Sim. 156; Joseph and Webster, in re, 1 R. & 
M. 496; Pownall v. King, 6 Ves, 10, 


BANKRUPT. 
See Insolvent Debtor ; Interpleader. 


CONTEMPT. 


1 W’. 4, c. 36.—Reference as to poverty. — 
Pro confesso.—A party moving for his dis- 


charge, under the 13th rule of the 1 W. 4, c. 


Preston v. Wilson, 5 Hare, 185. 


Cases cited in the judgment: Tarleton v. Hornby, 
1 Y¥.&C. 172; Thompson v. Denham, 1 Hare, 
358; Major v. Aukland, 3 Hare, 77; Ex parte 
Newlands, 1 De Gex, 150. 


INSURANCE, POLICY OF. 
See Interpleader. 
INTERPLEADER. 


Policy of insurance.—A life insurance com- 
ny received notice of an assignment, by an 


36, — at the same time remanded under) insurer of a policy which the company had 


the 12th rule. 
Whether, pending a reference as to the 


Se and the insurer afterwards became 
ankrupt. Soon after the death of the person 


poverty of the defendant, time runs against the | whose life was assured, the party to whom the 


plaintiff for taking the bill pro confesso? 
Semble not. Potts v. Whitmore, 8 Beav. 317. 


CORPORATIONS. 


5 & 6 W. 4, c. 76.—The proper style of 


municipal corporations in cities is, the “ mayor, 
aldermen, and citizens,” and not the “‘ mayor, 
aldermen, and burgesses,” of the city. 

Leave given to amend the title of an answer, 
although the application was o 
plaintiff. Attorney-General vy. Worcester, Cor- 
poration of, 2 Phill. 3. 

EXCHEQUER, EQUITY. 

See Jurisdiction, 

INFANT. 

See Trustee. 

INSOLVENT DEBTOR. 

5 & 6 Vict. c. 116.—Release by assignee.— 
Bill for eee plaintiff filed his pe- 
tition in the Court of Bankruptcy, under the 

visions of the act 5 & 6 Vict. c. 116, for 
the relief of insolvent debtors not owing more 


than 300i/., and passed his examination, and ob- 
tained his interim and final orders for protec- 








assignment had been made applied for the 


| payment of the sum due upon the policy, and 


the company inquired of the assignees of the 
bankrupt Gar there was any objection to 
payment being made to the claimant. The 
assignees did not assent to the payment, but 
made no positive claim to the policy. In the 


meantime an action was brought upon the 


posed by the peer by the claimant, in the name of the 


aukrupt against the company: Held, that it 
was a case in which the company were entitled 
to file their bill of interpleader against the 
plaintiff in the action, the bankrupt, and his 
assignees; and that the assignees who had in 
the suit shown no title to the policy, must pay 


the costs. Fenn y. Edmonds, 5 Hare, 314. 
JURISDICTION. 
Exchequer.—Prerogative.—5 Vict. ¢e. 5.— 


The whole equity jurisdiction of the Court of 
Exchequer, including that relating to the 
revenue, was transferred to this court by the 5 
Vict. c. 5, 8. 1. 

The crown might, before the abolition of 
the Equity Exchequer, have proceeded on the 
equity side in respect of a legal right, and may 
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now proceed in the same way in chancery. ‘bar created by 20 years’ possession by a mort- 
Attorney General y. Corporation of London, 8 | gagee, is defeated by his having kept accounts 
Beay. 270. of the rents received by him. Baker v. Wetton, 


Cases cited in the judgment: Attorney-general of| 14 Sim. 426. 

the Prince of Wales, v. Sir J. St. Aubyn, MORTGAGE. 

Wightwick, 167. Purchaser within 27 Eliz. c. 4.—An equitable 
And see Award. mortgage by deposit of title-deeds, with an 
agreement in writing by the party making the 
LAND CLAUSES CONSOLIDATION. ‘deposit, to execute a formal mortgage of the 

Entry on land for surveying, setting out | property to the mortgagee for the balance which 
line, dc. — Notice. — Injunction. — 8 Vict. might be due to him, constitutes the equitable 
c. 18.—A railway company having power mortgagee a purchaser for good consideration 
to purchase a plot of land for their railway, | within the statute 27 Eliz. c. 4, in respect of 
entered upon the same to survey and take such balance; and, it being aterm of the 
levels thereof, and probe or bore to ascer- agreement that the soa to be executed 
tain the nature of the soil, and set out the should contain a power of sale, the court, on a 
centre line of the railway, and for that pur- bill to set aside a prior voluntary conveyance 
pose they dug a trig line or trench 2 inches by the mortgagor, as fraudulent and void, 
deep and 14 inches wide across the plot of| under the statute 27 Eliz.c. 4, decreed, that, 
land, but they gave the owners of the land no on default of payment, the mortgaged property 
‘previous notice of such entry as required by| should be sold. 
the 84th section of the Lands’ Clauses Con-, Quere, whether after the bankruptcy or in- 
solidation Act, (8 Vict. c. 18). Five days after solvency of a debtor, any creditor (other than 
the trig line was made, the owner of the land | the assignees) can, in ordinary cases, sustain a 
discovered the fact, and 9 days from such dis-| suit to set aside a conveyance made by the 
covery he filed hie bill for an injunction. | debtor prior to the bankruptcy or insolvency, 
Upon. the affidavits on the part of the company | on the ground that such conveyance is 
that the surveying and setting out of the line'lent, within the statute 13 Eliz. c. 5; or 
of railway was completed on the day the trig | whether it is necessary that any creditor seek- 
line was made, and that they had no occasion |ing to set aside such fraudulent conveyance 
to enter, and did not intend again to enter upon | must previously recover judgment at law for 
the land until they had taken the legal steps|hisdebt. Lister v. Turner, 5 Hare, 281. 
for permanently using it; the court refused| Cases cited im the judgment: Buckle v. Mitchell, 
the injunction, but reserved the costs. Fooks 18 Ves, 100; Colman vy. Croker, 1 Ves. jun. 
v. Wilts, Somerset, and Weymouth Railway | 161. 


Company, 5 Hare, 199. See Limitations, Statute of. 
MUNICIPAL CORPORATIONS. 








LIMITATIONS, STATUTE OF. 








1. Equitable waste.— Acquiescence.— Release. See Corporation. 
—Length of time.—The statutory rule which | PAUPER. 
gives toa remainder-man 20 years from the, See Contempt. 


time when his title accrues in possession for PROGATE DUTY. 


bringing an action or suit for the property, _ 
plies to a claim for compensation for equit- Conrersion.— Realty and personalty.— Double 


*P | bate.—As to the right of the 
le waste, aa well as to a claim to the land! °Pr!to” Ah seenigr realt eceased 
itself. And therefore an account of equitable | sada er — uity a fey oe 
waste ph “ag _— the heageee of the | TT petasealty ie ae 
tenant for life 38 years after the waste was " : tates trust 
committed, the title of the plaintiff, as re- | b is. ‘-s — pphere marir oad the re- 
mainder-man in tail, having accrued within | ot Pe to himes Vis executors, administrators 
20 years before the filing of the bill. and assi without any equity thereon in 
Upon a claim to compensation for equitable | ¢, your of his heirs or real representatives, not- 
waste, the court does not consider whether the 1-4) standing the estate might remain uncon- 
act complained of was, or was not, a sound). c16q at the time of his death. The estate was 
exercise of discretion with reference to the sold after his death: Held, that no part of the 
rg of the property, and to the interests of produce was liable to probate duty. 
seco ec Rela i tei tel poner Operation of a probate in evidencing the will 
balouatag to enuthier necson, P and authenticating oe — — mary . . 
Distinction between acquiescence and the| Trinstration. Blalson v. Swift, 8 Beav. 368. 
release of a right. eo v. Earl of . ; , ; 





Amherst, 2 Phill. 117. PRO CONFESSO. 
Cases cited in the judgment: Bennett v. Colley, See Contempt. 
2 Myl. & K. 2925; Kemp v. Westbrook, 1 RELEASE BY ASSIGNEB. 
Ves. sen. 278, | See Insolvent Dedtor. 
2. Mortgage.-—Quere, whether, since the late TRUSTEE. 


Statute of Limitations (3&4 W.4,c.27,8.28),the| 1, Infant. — Under the 1 W. 4, ¢. 60, the 


Analytical Digest of Cases.—Superior Courts : Lord Chancellor. 


Master has no 
convey. It is 
and for the court to “appoint.” 
Ward, 8 Beay- 488. 

2. 1 W.4,c. 47.—Infant.—The 12th section 
of the 1 W. 4, c. 47, does not apply to a case 
where an estate is devised to o trustee during 
the life of a cestui que trust, with remainders 
over; and by the disclaimer of the trustee, the 
legal estate descends on the heir. 

A conveyance by an infant, under the 11th 
section of 1 W. 4, c. 47, passes only such in- 
terest as the infant, if of full age, might pass. 
Heming v. Archer, 8 Beay. 294. 


WASTE. 
See Limitations, Statute of. 


a to appoint a person to 
or the Master to “approve,” 
Fowler v. 


RECENT DECISIONS IN 
RIOR COURTS. 


BEPORTED BY BARRISTERS OF THE SEVERAI. 


‘ ry 
THE SUPE- | 360; Tod v. Tod, 1 Bligh, 638, N. S. 
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circumstances, the bill ought to have been dis- 
missed with costs ; and secondly, that the appeal 
involved the principle of giving costs, and would 
therefore lie. Upon the first point they cited 
Turner vy. Turner, 2 P. Wms. 297; Meyrick v. 
Whishaw, 4 Madd. 272; Baily v. Taylor, l 
Russ. & Myl. 73; Bacon v. Fotis 
Bacon y. Jones, 1 Beav. 382; Millington v. 
For, 3 Myl. & Cr. 338 ; and Peachy v. Somerset, 
1 Strange, 447; (the passage apposite to this 
question will be found —— 455.) Upon the 
second point they cited Owen v. Griffith, 
Ambler 520, and 1 Ves. sen. 249; Cowper v. 
Scott, 1 Eden, 17 (mentioned in Wirdman v. 
Kent, 1 Bro. C. C., p. 141, n., Blunt’s ed., where 
most of the early cases on this point are col- 
lected); Burkett vy. Spray, 1 Russ. & Myl. 113; 
Taylor vy. Southgate, Eyre v. Marsden, and 
Angell v. Davis, 4 Myl. & Cr., pp. 203, 231, 


Reference was also made during the argu- 
ment to pag ay vy. Maddin, 2 Bro. P. C. 393 ; 





COURTS. Caleraft v. West, 2 Jones & Lat. 123; Marquis 
of Waterford v. Knight, 3 & 11 Cl. & Fin., pp. 
Rord € bancellor. 270 & 653; and Sheehy v. Muskerry, 7 Cl. & 


Fin. 1. 
Chappell v. Purday. March 20th & 26th, and’ x4, Rolt and Mr. Chandless argued contra, 
April 1st. | and Mr. Anderdon replied. | 
COSTS OF BILL POR INJUNCTION WHERE. The Lord Chancellor, after briefly stating 
PLAINTIFF'S TITLE FAILS AT LAW.—ap..|the facts and proceedings, said, that where a 
PEAL FOR COSTS ONLY. | plaintiff who claims relief in this court on the 
| grounds of a legal title fails in establishin 


. 


This court has no jurisdiction to mulct the de- such title, it is a matter of course that the b 
Sendant in his costs of an injunction suit, |. ould be dismissed with costs. ‘The first de- 
upon the grounds of a vexatious and expen- | oro of his Honour was, therefore quite correct, 
rt a ence of hha F piger at law, — but the second was inconsistent with it, and 

: Fergani A f th fils ow a title fo the | therefore they could not stand together. With 
subject-matter of the ; respect to the defence to the action, the courts 

An appeal for costs only will be entertained | of law were competent to visit upon the defend- 
whenever a principle is involved, or the prac- | ant any impropriety in conducting the trial 
tice of the court requires to be defined, or a| with unnecessary expense, and the costs there 
particular estate or fund has been charged | would not affect the costs here, where the only 
with them, or they have been refused, con- | question was on the plaintiff’s right to restrain 
trary to the usual practice, as in a bill for |t e defendant in the manner prayed. As to 
discorery, &c. the question on the right to appeal for costs 

Mr. Anderdon and Mr. J. W. Smith stated, | only, it was of great importance to understand 

that this was an appeal by the defendant from it correctly. The cases were numerous in which 
Vice-Chancellor Wioram, who had dismissed the doctrine of appealing for costs only had 
the plaintiff’s bill without costs. The plaintiff been defined. The general rule is, that there 
claiming to be entitled to a certain copyright, cannot be an appeal for costs which depend 
filed the bill to prevent the defendant from upon the discretion of the court ra baregee, | 
using the same for his own benefit. Various upon them from circumstances before it, an 
ings took place in the course of the suit, with which circumstances this court may not 
and ultimately the bill was retained for a year, be acquainted. The exceptions to this rule are, 
with liberty for the plaintiff to try at law her where a principle is involved—practice to be 
alleged title to the copyright in question, other- | defined—a particular estate or fund to be 
wise the bill to be dismissed with costs. An | charged—or the costs have been refused in a 
action was accordingly brought, when a ver- bill of discovery—or contrary to general prac- 
diet was given for the plaintiff, which was|tice. In Owen v. Griffith, Ambler, 520, Lord 
afterwards entered for the defendant, (see 14 | Hardwicke heard an appeal for costs only where 
Mees & Wels. 303.) The plaintiff’s right be- a mortgagee who is entitled to them by the 
ing thus negatived his Honour subsequently practice of the court had been refused them. 
diemissed the bill but without costs, and ex- This case was followed by Lord Northington, 
pressed an opinion that the defendant was not, in Cowper v. Scott, 1 Bro. 141. His lordship 
entitled to his costs, as he had entailed unne-|then referred to two cases decided by himself ; 
ceseary expenee upon the plaintiff by a defence| viz., Taylor v. Southgate, and Angell v. Davis, 
in certain portions of which he had failed. The| sxprd, in which an —— for costs only 
learned counsel submitted, firat, that under the| been entertained on same principle and 
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upon the ground of miscarriage in the court 
below, and concluded by saying that he thought 
the decree on further directions in the present 
case was a miscarriage, as the plaintiff had 
failed to make out at law the title which alone 
could give him the relief sought, and conse- 
quently that the bill must be dismissed with, 
instead of without, costs. 


Rolls Court. 


Lautour vy. Halcombe. April 15, 1847. 
DISMIESAL OF BILL. 


The order staying all proceedings against one 
defendant to a suit, ts no answer to a mo- 
tion to dismiss by another defendant for 
want of prosecution as against him. 


THis was a motion by the assignees of one 
of the defendants to dismiss the bill as against 
him for want of prosecution. It was opposed 
upon the ground that the plaintiff was detained 
in ie for non-payment of costs to another 
defendant, in a previous cause for the same 
object as the present, and that all proceedings 


se this defendant being stayed till payment | 


these costs, it was impossible for him to 

rosecute the suit effectually against the de- 
aber adr who were now moving to dismiss; 
and it was stated that the plaintiff was then cn- 
gaged in negotiations to raise money for the 
payment of these costs. 

r. Roundeli Palmer for the motion. 

Mr. Kindersley and Mr. Elderion, contra. 

Lord Langdale inquired, whether the plaintiff 
would undertake to pay the costs within a week, 
but as the plaintiff could not give any such un- 
dertaking, said, that the bill must be dismissed, 
observing, that here the plaintiff was stopped 
by his own default in proceeding against an- 
other defendant ; an excuse for delay which he 
could not consider as at all sufficient to de- 
prive a defendant who had performed his duty, 
of his right to have the bill diemissed for want 
of prosecution against him. 





Vice-Chancellor of England. 
In re Harwich Railway. May 25, 1847. 


PETITION FOR REINVESTMENT OF RAIL- 
WAY MONEY, 9 & 10 Vict. c. 20. 


Application to allow the security on which P 


money had been invested under an order of 
the court to be changed, refused, there being 
no authority for doing so in the act 9 & 10 
Vict. c. 20. 

This was a petition by the Harwich railway 
company for the purpose of obtaining a direc- 
tion for the aale of the sum of 13,500/., which 
had been paid into court and invested on ex- 
chequer bills under an order of the court pur- 
suant to the act 9 & 10 Vict. c. 20, and that 
the same might be converted into cash and re- 
invested, the present state of the funds rendering 
it advantageous for the company to have it done. 

Mr. Bourdillon appeared for the petition. 

The Vice-Chancellor asked if the act 9 & 10 
Vict. ¢. 20 gave any authority for doing what 
was required. 


Mr. Bourdillon feared that the words of the 
act did nota ply to the case. 

The Vice-Chancellor then said, that ag there 
was nothing in the act authorizing him to 
grant what was asked he should refuse the 
application; if he granted it the effect would 
be to make the court a stock-jobber for the 
benefit of the railway company, and that par- 
ties similarly situated would be continually 
changing their investments whenever an ad- 
vantageous opportunity occurred. 





Queen's Bench. 
(Before the Four Judges.) 


The Queen v. The Town Council of Litchfeld. 
Easter Term, 1847. 


COSTS UNDER THE 5 & 6 w. 4, c. 76, s. 92, 
ALLOWANCE OF. 


The téwn council of L. dismissed A., the town 
clerk, and refused to allow him compensation. 
A mandamus issued, and the town council 
returned that they had dismissed A. for 
misconduct, and set out the grounds of dis- 
missal. The return was traversed, the jury 
found a verdict for A., and a peremptory 
mandamus issued to awurd compensation. 

Held, that the town council, acting under a 
bonfi fide supposition that A. had been 
guilty of misconduct, the costs of these pro- 
ceedings were properly allowed out of the 
borough fund, under the 92nd section of 
5 & 6 W. 4, c. 76. 


That a retainer given by the town council to 
their attorney to show cause against the 
writ of mandamus, was sufficient to justify 
him in the subsequent proceedings taken om 
resisting the claim for compensation. 


It is no objection to this order returned by cer- 
tiorari, that no hill of costs had been pro- 
perly delivered. 


A notice of a meeting to take into considera- 
tion the accounts of the borough is sufficiently 
explicit; at all events, the party objecting 
should have attended the meeting, and there 
have objected to the payment of these costs. 


A RULE nisi had been been obtained for the 
urpose of setting aside an order made on the 
16th Dec., 1846, by the town council of Litch- 
field, for the payment of the sum of 2004. to 
Mr. Edgington, the present town clerk of the 
borough for costs. In 1844, Mr. Simpson was 
dismissed from the office of town clerk of this 
borough. He applied for compensation, which 
was refused. He then obtained from this court 
a writ of mandamus, and the town council 
made a return to the writ, stating that Mr. 
Simpson was dismissed for alleged misconduct, 
and set forth the grounds on which he had been 
dismissed. Mr. S. pleaded to the return, and 
traversed the allegations in the return. ‘The 
case went down to trial, and a verdict being 
found for Mr. S., a peremptory mandamus was 
awarded to grant compensation. Thecosts in- 
curred in resisting this claim the town council 
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had ordered to be paid to Mr. Edgington out of 
the borough fund, under the 5 & 6 W. 4, c. 76, 
s. 92. The order being removed into this 
court by certiorari, a rule nisi was obtained to 
set it aside. 

Mr. Sergeant Talfourd and Mr. Cowling 
showed cause. There are several objections 
taken to this order of the town council. It is 
said that the costs and expenses of these pro- 
ceedings are not properly payable out of the 
borough fund under the 92nd section of the 
Municipal Corporation Act; that Mr. E. had 
not received a formal retainer from the town 
council. There was a retainer to defend these 
proceedings, but it is said there was no retainer 
to defend the return to the mandamus. It was 
also objected that no bill of costs had been de- 
livered, and that the notice of the meeting of 


the town council on the 17th Dec. was not suf-! tained three counts. 


Queen's Bench Practice Court. 
(Before Mr. Justice Erle.) 
‘ James vy. Brook. Hilary Term, Feb. 1 & 21: 


COSTS OF A CAUSE.-—-SEVERAL ISSUES,.— 
PRACTICE. 


In an action on the case for defamation, the 
declaration contained three counts. At the 
trial the verdict was for the defendant on 
the two first couats, and for the plaintiff 
on the third count, with 1501. damages: 
subsequently the judgment was arrested on 
the third count. Held, that the defendant 
was only entitled to his costs of the issues 
found for him, and not to the general costs 
of the cause. 


Case for defamation. The declaration con- 
Pleas, “‘ not guilty” to 


ficiently epecific to show that the payment of) the whole declaration, and a special plea of 


these costs would be taken into consideration. 
They cited Regina v. The Town Council of 
Litchfield ;* Regina v. Bridgewater ;° Reginay. 
Thompson ;* Regina v. Mayor of Gloucester.4 





justification to each count. The plaintiff took 
issue on the plea of not guilty, and replied de 
injuria to the special pleas. At the trial the 
jury found a verdict for the plaintiff on the 


Mr. Whately and Mr. Cole, contra, were | issue raised by “not guilty” as to the third 


heard in support of these objections. 
Lord Denman, C, J. 


count, and assessed the damages at 150/. The 


On an application of| also found for the plaintiff on the issues raise 


this sort, the answer, that the town clerk had’ on the special pleas, but for the defendant on 


been dismissed for misconduct, would, if fully 
made out, constitute a justification to the town 
council. The jury said there was no such mis- 
conduct as would justify dismissal. Butit did 
not follow thence that the town council had 
not acted on a bond fide belief that he had been 
guilty of misconduct such as to justify dis- 
missal. It was impossible, therefore, to say 
that the town council had been altogether 
wrong. Then comes the question whether Mr. 
Edgington was employed by the town council to 
the extent to which he had gone in defending 
them from the claim made by Mr. Simpson. 
I think Mr. Edgington was justified in acting as 
he did. We cannot help seeing, from all the 
circumstances of this case, that the dismissal of 
Mr. Simpson was on a fair and reasonable be- 
lief that he had been guilty of misconduct, and 
that therefore Mr. Ed, ington was justified in 
going the length he did in resisting the claim 
for compensation. Then, with respect to the 
notice of the meeting at which the order was 
made, that was a notice to enter upon the con- 
sideration of the accounts of the borough, and 
the parties who impeach this order have no 
right to assume that no bill of costs, (which 
clearly might form part of the accounts,) would 
be considered. ‘The parties now applying to 
the court should have attended the meeting to 
see what was done, and have resisted the vote 
for payment. The non-delivery of the at- 
torney’s bill is not an objection at the present 
time, it ought to have been made at the time, 
and then it —_ only _ tiga goer for 
tponing the payment. is rule, therefore, 
Pik = duchatged with costs. 
Patteson, Wightman, and Erle, J.'s, con- 


curred. Rule discharged with costs. 
* 4Q.B.R.893. » 10 Adol. & Ellis, 711. 
< 5Q B. R. 477. ¢ Id. 862. 


| the issues raised by the plea of not guilty to the 
first and second count. Subsequently, jndg- 
ment was arrested on the third count, and the 
defendant got the postea. On the taxation 
_before the Master, the defendant contended, 
that as judgment had been arrested on the 
third count, that he had succeeded on the 
whole record, and therefore was entitled, not 


only to his costs on the issues raised by the 


| plea of not guilty to the first and second count, 
_ but also to the general costs of the cause. On 
the other hand, the plaintiff contended that he 
was entitled to the costs caused by the pleas of 
justification, and that the defendant was only 
entitled to the costs of the issues found for him, 
and that neither party was entitled to the 
general costs of the cause. The Master allowed 
the plaintiff the costs of the issues raised by the 
‘ape of justification, but gave the defendant 
is costs on the issues raised by “not guilty” 
to the first and second count, and also the 
general costs of the cause. 

Hugh Hill having, on the 16th of January, 
obtained a rule nisi calling on the defendant to 
show cause why the Master should not review 
his taxation. 

Hoggins now (Feb. 1st,) showed cause, and 
contended, that although there were no autho- 
rities on the subject, yet that it was always the 
practice that one of the parties to an action got 
the general costs of the cause, and that upon 
the present state of the postea the defendant 
was entitled to the general costs. Here the de- 
fendant had obtained the verdict of a jury on 
the only causes of complaint which the plaintiff 
had any right to carry down to trial, and as to 
the other, the court, by arresting the judgment, 
had said that it was one not maintainable in law, 
and ought never to have been placed on the 
record. This being so, the defendant had sub- 
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stantially succeeded im the action upon the whole | upon issues on which he has not succeeded 


record, and therefore ought to have the general 
costs of the cause. 

Hugh Hill, contra, submitted that neither 
party was entitled to the general costs: at 
common law neither plaintiff nor defendant 
could claim costs; therefore the right to them 


are taken away, and the costs of the issues 
found for the are directed to be de- 
ducted from the plaintiff’s costs. Under this 
rule the defendant cannot claim the costs of the 
cause. The rule H.T., 4 W. 4, c. 7, directs, 
that in the case of several issues, a verdict and 


depended upon certain statutes and rules of| judgment shall pass at the trial against either 


court; the first of these being the Statute of 
Gloucester, 6 Edw. 1, ¢. 1, which gave costs to a 
plaintiff where he recovered damages. Then 
comes 23 H.8,c. 15, which gives costs toa de- 


in respect of the issues which he has 
iled to establish, and that he shall be liable to 
the other party in respect of all costs occa- 
sioned by ack issues. Under this rule the 


fendant in certain actions where the plaintiff) defendant can only claim the costs of the issues 


has been nonsuited, or a verdict passes against 
him at the trial: this was extended to all 
actions by 4 Jac. 1,c. 3. Under these statutes 

it is clear that a defendant was never entitled to! 
any costs if the plaintiff succeeded at the trial 
im any cause of action. Norris v. Waldron, (2 
Wm. Blackstone, 1199.) Thencome the rules 
of Hil. Term, 2 W. 4, r. 74, and 4 W. 4,r.7;/ 
but these merely give to the defendant the costs 
of any issues found forhim. Now it is admit- 
ted that the defendant in this case is entitled to 
the costs of the issues found for him, but not 
the general costs of the cause. It is said that 
he has succeeded on the whole record. ‘I‘hat 
is not so. What is there to show that the 
general costs of the cause are included in the 
issues on the two counts found for the defend- 
ant, without reference to the third count, which 
was found by the jury for the plaintiff? If we 
refer to the form of entry of arrest of judgment 
in Tidd’s Forms, (8th ed. 332,) the entry is, 
“we omit to give judgment upon the verdict 
aforesaid ;”’ how then can it be said that the de- 
fendant has succeeded upon the whole record. 


Cur. ad. vult. 


Wightman, J., (25th Feb.,) delivered the 
judgment of Erle, J. In this action, which 
was for defamation, the declaration contained 





“ 





found for him at the trial. The taxation 
should therefore be reviewed on that principle. 
Rule absolute. 


Conmen Pleas. 


Bowyer v. Cook. Easter Term, 1847. 


TRESPASS AFTER NOTICE.—COSTS UNDER 3 
& 4 VICT. c.24.—SUGGESTION ON THE 
RECORD. 


Where, in an action for a trespass committed 
after a notice not to trespass, the damages 
recovered are under 40s., and the judge at 
the trial does not certify, the plaintiff ts 
entitled to enter a suggestion on the record 
of such notice, in order to obtain his full 
costs. 

A notice that, unless the defendant removed 
certain stakes in such a manner as should 
be satisfactory to the plaintiff, a further 
action would be brought, is a sufficient notice 
not to trespass within the meaning of the 3 
& 4 Vict. c. 24, with reference to the ques- 
tion of costs in a second action of trespass 
Sor continuing to keep up such stakes. 


Treepass for breaking and entering the 
plaintiff’s close, continuing there certain stakes 


three counts; and at the trial the verdict was | 8nd earth, and causing to flow thereon a stream 
for the defendant on two counts, and for the | Of water. Pleas, not guilty, secondly, a averse 
plaintiff on the third. The judgment upon the | that the close in question was the plaintiff’s, 
third count was afterwards arrested. The postea | 20d thirdly leave and license. At the trial of 
was given to the defendant, and the Master |the cause before Parke, B., at the last Bedford- 


taxed the costs of the cause to him. A rule 
nisi for a review of the taxation was subse- 

uently obtained, and I am of opinion that it 
should be made absolute on the ground that 
the defendant is only entitled to the costs of 
those issues which were found for him. Be- 
fore the statute of 23 Hen. 8, the defendant 
was not entitled to any costs. By that statute 
and the 4 Jac. 1,c. 3, the defendant was en- 
titled to costs in case the plaintiff was non- 
suited, or a verdict found against him. These 
statutes give the defendant no right to costs 
where the verdict was in part for the plaintiff. 
By the 8 & 9 W. 3, c. 11, 8. 2, the defendant 
became entitled to costs if he obtained judg- 
ment on demurrer, but that has no application 
here. Therefore, until the rules of H. T., 2 W. 
4, and H, T., 4 W. 4, the defendant in such a 
case as this was not entitled to any costs. 
Those rules, as it appears to me, give him only 
the costs of the issues found for him. By the 
rule H. T., 2 W. 4, r. 74, the plaintiff*s costs 


shire aseizes, it appeared in evidence that a 
previous action of trespass against the now de- 
fendant for diverting the water-course in ques- 
tion, and driving the same stakes in the her 
tiff’s ground, had been put an end to by the 
acceptance on behalf of the plaintiff of 40s. 
Two months afterwards the plamtiff’s attorney 
wrote and sent to the defendant the following 


letter : 
“‘Hemel Hempstead, 8th August, 1646. 


“Srr,—We are directed by Mr. Bowyer to 
give you notice that unless you divert the 
course of the water so as to prevent its flowi 
over his land and ditch, and restore the ditch 
to its former state, and remove the earth, 
stumps, stakes, and other encroachments on 
his land and fence in the parish of Ippoletts in 
such a manner as shall be satisfactory to hin, 
a further action will be brought against you 
previous to Michaelmas Term.” 

(Signed,) “Smita & Grover. 

“To Mr. John Cooke.” 
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The present action had been brought for an | of the legislature. Then the provisions of 
omission to comply with the terms of this|the 2nd section of the 3 & 4 Vict. c. 24, dis- 
letter, and the jary, under the direction of the} entitling a plaintiff to any costs where he re- 
learned judge, had found a verdict for the| covers less than 40s. damages, unless the judge 
plaintiff, in respect only of the continuing of| certify, &c., the operation of the act is not left 
the stakes by the defendant, damages 20s,|to what would otherwise have been its full 
The learned judge, upon this verdict, refused | effect, and incorporating the whole together, 
to certify for costs under the statute 3 & 4/ the effect will be, that in all actions of t 
Vict. ¢. 24, 8. 2, and a rule nisi had been ob-| except where the trespass has been committed 
tained to enter a suggestion on the record of| after a notice not to trespass, the plaintiff shall 
notice not to trespass having been served pre-| only be entitled to his full costs in the event of 
viously to the action, in order to entitle the| the judge po ag © In the case of Daw v. 
plaintiff to costs. Hole, 15 Law J., N. 8., 2 B. 32, it is true, a 

Peacock now showed cause. In this case| contrary decision was come to, but there the 
the judge at the trial refused to certify that the| attention of the court was not called to the 
trespass was wilful and malicious, and it is now | fact of the statute which took away costs hav- 
sought, notwithstanding, to obtain full costs | ing been repealed, and to the true effect of the 
for the plaintiff under the 3rd section of 3 & 4 | existing statutes. On the whole, therefore, it 
Viet. c. 24, which ides that plaintiffs are| seems to me that as a matter of right the plain- 
not to be iwed of costs in actions of tiff in an action of trespass on Jand is entitled 
trespass where notice not to trespass has been| to his costs after notice has been served. The 
previously given. The first point is, whether; next question of whether or not the trespass 
Or not in the case of a written notice, as here, | Was committed after notice given, depends on 
the emtering of a suggestion on the roll is the! whether the continuance of the stakes in the 
course ne to be taken in order to obtain | ditch operated as a trespass, and that it did so 
the costs. In the present case the judge might | I own appears to me to be quite clear, both on 
have certified at the trial, for by the case of Sher..| principle and according to the cases. Then, 
win v. Swindall, 12 M. & W. 783, where the | the only remaining question 1s, what, in a case 
trespass complained of had been committed | like the present, is the proper course for a 
after a warning not to do so, it was held that | plaintiff to take in order to entitle himself to 
the judge had power, under the 2nd section of |} costs. He is not bound by the circumstance 
the 3 & 4 Vict. c. 24, to certify that the trespass | of the judge at the trial not having certified, as 
was “ wilful and malicious” so as to give full; in this case no certificate was necessary. The 
costs, and that the 3rd section was intended | right te costs otherwiee is made by the statute 


only to prevent that act interfering with the 8 & | to depend on the giving of a notice, and the 
9 W. 3, c. 11, 8.4. The second point is, that | record, which ought to show that the plaintiff 


the notice served is not such as the act con-| is entitled to costs, is here silent as to notice, 


templated. The only trespass here was in re-| from it the plaintiff appears to have no right to 
costs. He, however, now comes to the court 


spect of the continuance of the stakes, and the ow 
notice is not positively to remove the stakes, or ‘and contends that he is within the statute which 


not to commit a trespass, but simply that unless | gives costs, and ought to have an opportu- 
something were done, an action would be} nity to show that sufficient notice has been 
brought. In Holmes v. Wilson, 10 Ad. & E.| given. For this purpose the mode of proceed- 
503, where the trespass complained of was aj ing is by a suggestion on the record, and by 
continuance of an erection, the notice given re- | that means alone the plaintiff’e right can be 
qumred in direct terms the removal of the| properly and effectually secured, and, there- 
trespass. It was submitted, therefore, that the | fore, I think the rule ought to be made ab- 





notice in the present case was insufficient. solute. 
Rose, in support of the rule, was not called| The rest of the court concurred. 

upon. Rule absolute. 
Wilde,C. J. I think the rule ought to be —— 

made absolute. The statute 22 & 23 Car. 2, @rchequer. 


c. 9, took away costs generally in actions of | ;,, 

ech A jaan = ne under 40¢., Ivimey v. Marks. Easter Term, 1st May, 1847. 
and, except by that statute, there was nothing ATTORNEY'S BILL, — CHANCERY. — COMMON 
to deprive a plaintiff of costs up to the passing LAW. 
of thes & 9 W. 3,c. 11. The effect of this} I! here an altorney’s bill contains charges for 
latter statute was to give costs, and not to take business done in the Court of Chancery and 
them away, and it is a qualification of the pre- also in a Common Law court, it should 


vious statute of Charles. Then, by the 3 & 4 mention each court in which such business 
Vict. c. 24, the statute of Charles was re- was done. Therefore, where a bili stated 
peated, so far as related to personal actions, that some of the charges were for business 
and the plaintiff, in an action of trespass there- done in the Court of Chancery, and it did 


upon, became entitled to costs, for the only not appear in what court the other business 
statute which took them away was repealed, was , except that the items showed that 
and to hold that the statute of William takes it must have in one of the 7 
rine , would be to give ita contrary effect common law courts. Held, insufficient, 
to which appears to have been the object under the 6 & 7 Vict. c. 73. 
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- Dest for work and labour as an attorney 
and solicitor. Plea, that no signed bill was 
delivered or sent to the defendant, as required 
a the statute (6 & 7 Vict. c. 73, 8.37.) Re- 
plication, that a signed bill was delivered — 
which issue was joined. At the trial, before 
Platt, B., it appeared that a bill was delivered, 

tof which was stated to be for business 
one in a suit in Chancery, which was headed 
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of Hill v. Humphreys, 2 B. & P. 343, which is 
much more to the purpose; there it was held 
that if an attorney introduces into his bill items 
not within the 2 Geo. 2, c. 23, and fail, because 
it was not properly delivered according to that 
statute, he must fail altogether, and cannot re- 
cover for such items only. When a bill is de- 
livered under the 6 & 7 Vic. c. 73, the whole 
of it must be taxed; and if it contain charges 


by mistake “‘ Churchill ats, Marks,’’ instead of! for business done in chancery, and also at 
“ Marks ats. Churchill’ The other part of| common law, and does not state in what court 
the bill related to a suit between the defendant | of common law the business was done, it is the 
and one Erskine, but it did not appear in what|same as no bill at all. I think this is not 
court the business was done, except that some such a bill as another attorney could fairly 


of the items, such as charges for summonses 
for time to plead, attending judges’ clerks, &c., 
showed that it must oe ea in one of the 
superior courts of common law, It was ob- 
jected, on the part of the defendant, that there | 
was no sufficient delivery of a signed bill, as | 
required by the statute. The learned judge 
directed a verdict for the plaintiff, reserving’ 
leave for the defendant to move to enter a non- 
suit. A rule nisi having been obtained, | 

Farrer showed cause. The bill clearly shows | 
that part of the business was done in the Court 
of Chancery. The reversal of the names of the| 
plaintiff and defendant was a mere clerical | 
error, by which the defendant could not have 
been misled. Therefore, at all events, the 
plaintiff is entitled to recover for this portion 
of the bill. Walter v. Lacy, 1 Man. & G. 
54; Drew v. Clifford, Ry. & Moo. 280. 
Under the 42nd section of the 6 & 7 Vict. 
c. 73, the defendant might have laid the 
whole bill before the taxing officer of the 
Court of Chancery, who is empowered by 
that section to request an officer of the common 
law courts to assist him in taxing it. With 
respect to the other portion of the bill, the 
charges themselves clearly show that they are 
for business done in one of the superior courts 


advise the defendant as to the propriety of 
having it taxed. 
Parke, Rolfe, and Platt, Bs, concurred. 
Rule absolute. 
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1847, Apri] 7.— William Brookman Violett, of 
Banwell, near Cross, Somersetshire, Solicitor. 
Aged 24, 

April 9.—John Allison, of Huddersfield, So- 
licitor. Aged 70. 

April 14.—John Curwood, Barrister-at-Law; 
called to the bar 1796. 

April 15.—Charles Dodd of Billiter Street, 
Solicitor. Aged 70. 

April 15.—William Gray Polson, of the 
Inner Temple, Barrister-at-Law. Aged 73. 
Called 24th Nov. 1809. 

April 17.—H. Scott of Hull, Solicitor. 
Aged 40. 


April 17.—Henry Kensit of Bedford Row. 
Aged 80. 


April 19.— At Madeira, John Boscawen 


| Monro, Esq., of the Middle Temple, Barrister- 


of common law. All that is required by the at-Law; called tothe bar Trinity Term, 1817. 


statute is, that the bill should give substantial | 


information of the court in which the business 
is done. Engleheart y. Moore, 4 Dow & L. 60. 
Sandee B. referred to Lewis v. Primrose, 6 Q.B. 

. 265; and Martindale v. Faulkner, 2 Com. 
B. . 706.) 

Peacock, in support of the rule, (being di- 
rected by the court to confine himself to the 
point as to the plaintiff’s right to recover for 
the business done in Chancery,) argued that 
this was different from the case of two separate 
bills. Here the items were so blended toge- 
ther, that the defendant could not tell whether 
he might with safety proceed to tax the amount, 
for unless one-sixth of the whole was taken off, 
he mak have to ry the costs of the taxation. 
The’ lock C. B. The rule must be absolute. 
th re ne of Walter vy. Lecy occurred before 

€6 & 7 Vic. c. 73, which renders every part 
of an attorney’s bill liable to taxation; so that 
~~ distinction between those parts of the bill 
which are taxable and those which are not no 
: ‘epee With respect to Drew y. Clifford, 

Sod by the judge at nisi prius ; 
ver made, ‘There is a case 







| Master of the Crown Office. 


May 9.—George Barne Barlow, Assistant 
Aged 41, 

i! 9.—Frederick George Cox, of Bennett’s 
Hill, Doctors’ Commons, Proctor. 

May 12.—William Eastwood, of Todmorden, 
Solicitor, Aged 35. ; 

May 13.—George Suttell Wilson, M. A., 
Barrister-at-Law, of Gray’s Inn, aged 48; 
called to the bar Michaelmas Term, 1831. 

May 13.—Joseph Blower, of Lincoln’s Inn 
Fields, Solicitor. Aged 63. 

May 15.—J. Edwards, of Plas Llanddausaint, 
Anglesey, Solicitor. 

May 16.—Charles Attwaters, of Queen Street, 
Cheapside, Solicitor, aged 41. 

May 19.—John M‘Dowall, of the Inner 
Temple, Barrister-at-Law; called to the bar 
29th Jan., 1841. 

May 21.—David William Crammond, of 
7, New Inn, Strand, Solicitor. 


Chancery Cause Lists. 


CHANCERY CAUSE LISTS. 


Bord Chancellor. 
Trinity Term, 1847, 
AT WESTMINSTER, 





APPEALS. - 
Masters & War- 
S.0.G. Attorney-Gen. { dens, &c. of the } appeal 
City of Bristol 
S.0. Black Chaytor do, 
S. O. Johnson Reynolds fur, dirs, by ord. 
S. O. Watts Hyde appeal 
S. O, Caton Rideout do. 
Dean of Ely rat do, 
P eddowcroft 
id ™ 9 mofo appeal 
S. 0. Blair Bromley do. 
Rawlins Moss do. 
Dale Hamilton 3 appeals. 
Hobson Everett appeal, 
Law Law 0. 
Lenagban Smith do. 
Eversfield Trou do. 
Allen Knight do. 
Pearce Pearce do, 
Dunston Paterson do. 
Dobson Lyall do, 
Robinson Wall do, 
Butlin Masters do. 
Westwood Slater do 
4 causes : 
Dunnio Hards 
{ Ditto 7 Ditto do, 
Smith Barneb 
Winstanley Smith j }e appeate 
Scawin Watson appeal. 
Hodgkinsoa Barrow d 
Ditto Jackson ” 
Glascott Lang do. 
Okill Whittaker do. 
Williams Powell d 
Ditto Davis = 
Dawson Paver de 
Ditto Ditto } ° 
Attorney-Gen, Pearson 
Ditto Steward do. 
Ditto Hill 
Wood Rowcliffe 2 appeals, 





HPMaster of the Rolls. 


(sUDGMENTS reserved.) 
Attorney-General v, Magdalen College, Oxford. 


Allfrey v. Allfrey. 
Same v. Same. 
Elderton v. Lack. 
Lee v. Lockhats, 7 causes. 
PLEAS AND DEMURRERS. 


Stand over, Dean of Ely v. Gayford, six pleas. 


CAUSES. 


A.J. B. Hope v. Hope 
Part heard, § A. J. Hope v. Same oN hab 
0 H B. Hope r. Same P j 


S.0. to file suppl. bill, Heles v. Lord Bexley, Same 
vr. Same, exons. 

Part heard, Churchman v, Capon, fur. dirs, and 
costs, 
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Third day Hargrave v. Hargrave, fur. dirs. and 


costs. 
Third Bagsbaw v. Parker. 
day Same v. Same. 


To present petition, Stourton v, Jerningbam., 


Third day, Wheatley v. Wheatley, 
Ditto, | Humble v. Fenwick. 
Part heard, Attorney-General » Wright, fur 
dirs. and costs. 
Same v. Same, supple. bill. 
After Term, Gordon v. Abdy, fur. dirs, and costs, 
Third day, Wilkinson v. Charlesworth, fur. dirs 
and costs and petn. ‘ 
Not before Smith »v, Earl ee = bese 
Sist May ) cane», Same. supple, 
After Term, Hooper v. Denoon. 

. Attorney-General v. Gilbert 
Third day { Same a Hireluckans School, 
Bourne v. Mole, 

After Tm. ! Same v. Elkington, } 
Same vy, Same, 
| Third dey, Attorney-General v. Pretyman, fur 
dirs. and costs and peta. 
Third day, Gwynne v, Jones, fur. dirs, and costs, 
Senhouse v. Hall, 
Newman v. Allen 
Same v. Sawe. } 
Short, Holloway wv, Jacobs, 
Third day, Swayne v. Swayne. 
Leake v. King | 
Same v. Snow 
Same v. Bridger 


Third day } exons, 





NEW CAUSES, 


Williamson v. Gordon, 
Huddy v. Haddy. 
Attorney-Gen. v, Bingham. 
Harvey rv. Tipple. 
Watts v. Christie. 
Thorns v. Bowyer 
Same v. Same 
Freeman v. Day 
Thorns v. Thorns 
Wormald v. De Lisle. 
Read v. Strangways. 
Wood v. Marquis of Londonderry. 
Madeley v. Harborne 

Same v. Same. 

Same v. Same 

Same v, Lloyd 


Hele v. Lord Bexley 
Wellesley v. Earl of Mornington. 


fur, dirs. and costs. 


suppl. 


Same v. Bowyer 
Same v. Donovan 
Butcher v. Knowles, 
Eardley v. Owen 


{ 
| 
| 





VireeC hancellor of Bugland. 


DEMURRERS, CAUSES, 
RECTIONS, 


PLEAS, AND FURTHER Di- 


Beule v. Alston, dem. 

White v. Jackson, objection as to parties. 

Potter v. Warren, dem. 

Lovell v. Andrew, objection as to parties. 
8.0.G } Parker v. Day 

“"* 2 Ditto v, Goude 

Hickson v. Smith. 
S.0.G. Amey v. Walker, 2 causes, 

Swith v, Bury and Ipswich Railway Company, 


110 Chancery Geuse Lists. 


Ware v. Rowland, fur, dirs. pt. bd. 


Same v. Wilson, cause. 


Wastell v. Leslie, 8 causes, exons. and fur. dirs. 


Evans v. Crosbie. 

Fussell v. Hooper, fur. dirs, and costs. 
Cooke v. Cholmondeley 

Ditto v. Moore 

Sutton v. Clifford, fur. dirs. and costs. 
Hackett v. Clifton ditto. 

6th oe Attorney-General vy. Grainger 


Term. v. Grainger 

8.0. Webb v. Webb. 
Byrn v. Hay. 
Herring v. Hay. 
Hiles ». Moore 
Same v. Gleadow 

Same v. Moore 
Carpenter v. Bott, exons. 
Edwards v. Priestly, fur. dirs, and costs. 
Steward v. Forbes. 
Tinslay v. Genese. 
Bourne v. Dufaur, fur. dirs. & costs and petn. 
Jarvis v. Bullas. 
Paynton v. Kingdon, 3 causes. 
Williams v. Jones, 2 causes. 
Robinson v. Smith, fur. dirs. and costs. 
Waller v. Westcott, ditto. 
Cochran v. Fearon, exons, 
Dickinson v, Callbeck. 
Bowers v. Thorne, fur, dirs. and costs, 
Short, Dehany v. Scott, _— ditto. 
Fagge ». Fagge, ; 
Dallimore v. Ogilvie, fur. dirs. and petition. 
Anning v. Hurley, fur. dirs. and costs. 
Rippio v. Dolman, ditto. 
Morrison v. Hoppe 
Ditto v. King 
Rimell v. Wheatley. 
Perry v. Howell. 
Attorney-Gen. v. Croft, 
Bateman v. Wilks. 
Short, Tyacke v. Dash. 
Ditto Same v. Mayn. 
Rand ». M‘Mahoa, exons. and far. dirs, 
Kincaid v. Nuon. 
Beech v. Ford. 
Howlett v, Wellington, fur. dira. and costs. 
Major v. Major, 2 causes. 
Brierley v. Andrew. 
Lewis v. Damer, 
Rand v. M‘Mahon, exons. 
24th Afay, Chambers v. Waters, exons. 
Hunt v. Peacock, 
Hickson v. Manwaring. 
Brewster v. Thorpe, 2 causes. 
Moyer v. Measures, 
Short, Allen v. Allen, rehearing and fur. dirs. 
Darnell v. Swift. 
Taylor v. Webley, fur. dirs. and costs, 
Nokes ». Earl o Kilmorey. 

ard v. Price. 

Halford v. Stone. 
Sheffield v. Von Donop. 

; Milroy v. Milroy , 
Ditto ». Dean f far. dirs, and costs. 


Hoole v. Roberts ditto. 
od 
Viees@ bancellor Bnight Bruce. 
aa FURTHER DIRECTIONS, AND EXCEPTIONS, 
) Sil 
Sails. Chedwick, demon oe 
Smith v. Smith, 3 causes. 


_ 


Governorsof Christ’s Hospital by order. 


Bonsfield »- Mould, 2 causes pt. bd. 
S. O.G., Teed v. Carruthers, 5 causes, fur. dirs, 
22nd May, Arrow v. Mellersh. 
Barker v, Birch, 
1S v. Same, ; 
Wills v. Same. 
22nd May, Sagar v. Petty. 
22nd May, Rees v, Williams. 
Smith v. Smith. 
Scholfield v. Bourdieu. 
Indigent Blind School v. Bisd, fur. dirs, and 
costs. 
Heming v. Archer, 5 causes, ditto. 
Kendall v. Davies. 
Ricketts v. Bell. 
Lester v. Archdale. 
Pettigrove v. Rogers, 5 causes. 
Wool v. Townley. 
Darby v. Browning. 
Wood v. Hardisty, exons. 
Smith v. Whitmore. 
Davies rv. Currie, exons, and fur. dirs. 
Bennett v, Boughton, 5 causes, 
Duke of Beaufort v. Phillips. 
Llewellyn v. Morgan. 
Vinkers v. Oliver, fur. dirs. and costs. 
Jefferson v. Ford. 
Clive v. Beaumont, 
Sweaffield v. Orton. 
Campbell v. Underwood. 
Hewett v. Snare, fur. dirs. and costs. - 
Chambers v. Harman, ditto, 
Aitken ». Haram, ditto. 
Hervey v. Hewitt, 2 causes. 


Gregson v. Willoughby. 
Walbrook v. O’Bryen, fur. dirs. and costs, 
Shaw v. Wild, ditto. 


Inglis v. Bromley, ditto, 
Bunce ». Turner. 
Melland ». Gray, fur. dirs, and costs, 
Child v, Walker. 
Elliott v. Elliott, far. dirs. and costs. 
Cunningham v. Murray, ditto. 
Burchet v. Howitt. 
Scholfeld v. Calmac. 
Lewis v. Puxley, fur. dirs. and costa. 
Gellan o. Mornson. 
Massey v. Duncan. 
Pearse v. Sinkins 

} Ditte v. Orchard. 





Vice-Chancellor TC&ligram. 
CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS. 


Swinnerton v. Heming, dem. 
Michs, T., Menzics v. Desanges. 
Williams v. Teale, 4 causes, pt. hd. 
Ditto rv. Ditto. 
Hicks v. Graham. 
Attorney-General v, Ward, 
Shipton v. Rawlins. 
Ditto v. Deal. 
Ditto v. Rawlins 
Phillipson ». Gatty. 
28th {Chapman v. Plumbly, Q 
May } Ditto v. Steward. § 
To fizx§ Moor v. Vardon, 2 
a day Ditto v. Lachlan. 
Smart v. Smart. 
Steedman v. Poole 
} Ditto v. Cole. 
Fraser v. Spencer, 2 causes. 
2¢nd May, Laycock v. Johnson, fur. dirs. end 
costs. 


Chancery Canse Listse.—Common Law Cause List. 


Chappell ». Rees, at request of defendant. 
Seward o. Clark. 
Dowle v. Lucy, fur. dirs. and costs. 
28th May, Topham », Lightbody, exons, 
26th May, Walker ». Holloway. 
Rickards v. Stuckley, 

Sone v. Melville. 
Ditto vo. Rickards, 
Adams v. 
Peed v. Gee. 
Duke of Beaufort y. Morris. 
Lewis v. Jones, fur. dirs, and costs. 
22nd May, Mortimer ». Ireland. 
Thornton ¢. Portsmouth and Arundel Rail. Co. 
Ditto v. Hope. 
Cochrane v. Wiltabire. 
Perrin v. Eldon. 
Gaymer pv. Hales. 
Farman v. Wiggins, fur. dirs. and costs, 
Hallett v. Hayes, ditto, 
Rochfort v. Lambert, 3 causes, ditto. 
Chappell #. Rees. 
Gatty v. Phillipson. 
Short, Ricurdo v. Duff. 
Belsham v. Percival i 
Ditto v. Harrison, 

COMMON LAW CAUSE LIST. 








Common Pleas. 
Remanet Paper of Trinity Term, 1847. 
Enlarged Rules. 


To ist day.—Gardnerand others v. Dickson and | 
another. 

To 2ad day.— Doe dem Harrison ». Hampson. 

To 6th day.—Io the matter of the arbitration of 
Bates and others, 


New Trials of Michaelmas Term, 1846. | 


Middlesex.—Elderton v, Emmens, Secretary, &c. 
(6th May, partly heard.) 
Middiesexr.—Shaw and others vr. Clarkson. 

London.— Brown rv. De Winton. 
London.—Hiartley v. Cummings and another. 
London.—Hartley and another ». Cummings and 

another. 

Leondon.— Baker and another r. Paskitt. 
London.—Mollett ». Wackerbarth and others. 
London.—Angle v. Gilpin. 

London —Maxey v. Thomas. 

Berks.— Pryce v. Belcher. 

Surrey— Dawson and others v. Morrison, 
Surrey —Stead v. Anderson, 

Surreu.—Collins v. Newstead. 

Surrey.—King v. Norman. 

Surrey.—Coaling v, Coxe. 
Liverpool.— Tuckey, executor, v. Hawkins, 
Liverpool. —~ Winch and others vy. Hamilton and 

another. 

Nevcastle.—Lambert and anotber v. Knill. 
Devon.— Young v. Grove, 

Cornwall.—Ricketts and others v. Bennett and 


r. 
Cornrall.— Doe d. Lord v, Crago. 
Cornwall,— Coode v. Cayzer. 
Derby —Cox, surviving, &e. », Glue. 
Derbdy.—Same r, Saint. 
.—Same rv. Mousley. 
Derby.—Batho and another v. Battbyany. 
Werrick.—Valpy and others, assignees, &c. +. 
Sanders and another. 
Werwick—Tunnicliff v. Tedd. 


ill 


New Trials of Hilary Term last. 


Middleser.— Doe (Muller) ». Claridge. 
» Middleser.— Varney v. Hickman, 
Middlesex.—Streeter v. Bartlett, 
London.—Hitchin v. Groome. 
London—Smith and others, assignees, v. Wataon. 
London.—Gay and another v. Lauder, 
London.—Miles v. Pope. 
London.—Beaumont v. Brengeri. 
London.— Brown v. Chapman, 
London.— Baker v. Sayer. 
London.—Adlington v. West. 


New Trials of Easter Term last. 


Middlesx.— Morgan and another, ex. v, Eerl of 
Abergavenny. 

Middlesex.—Thompsen v. Stocken. 

Middlesex.—Hume y. Davis. 

Middlesex,—Goddard v. Dobson and another. 

Middlesex.—Finney v. Tootell, 

Middlesex.—Murray and others v. Hall. 

London.—Nickels v. Ross, jun. 

London.—Same v. Same. 

London.— Humphreys v, Shuttleworth. 

London.—Goodlake rv. King. 

London—Green v. Morson and another. 

London.—Hopwood v. Thorn. 

London.—Ingram v. Symons. 

London-— Barker v. Griffiths. 

London.—Perry v. Parr. 

London.—Lindus v. Bradwell. 

London.— Blackie v. Pidding. 

Surrey.— Eyre v. Scovell and others. 

Denbigh, — Beech v. Jones. 

Chester.—Chaddock v. Wilbrabam and another. 

Chester.—\V orthington v. Warrington, 

Gloucester.— M‘Leod v, Reynolds. 
Salop.—Dove (Bather) v. Brayne and another. 
Hants.—Acsell y. Richards. 
Somerset.—Card v. Case. 
Norfotk.—Garrard v. Tuck (in dower.) 
Suffolk.—Thorpe v. Barber and another. 
Suffolk.—Vipan v, Gay and others. 
Suffolk, Same v. Same. 
Brecon.—Griffiths v. Powell. 
Liverpool—llowden v. Standish, Esq. 


Applications for New Trials suspended. 
Middlesez.— Salmon ». Starkey. 
London.—Parry v, Evans. 


CUR. AD, VULT. 


Patteson and others v. Holland and others. 
To stand over till the sci. fa. in Queen’s Bench 
is disposed of. 
Brown and others v. Mallett. 
Dixon the younger v. Clark and another. 
Rich ry. Basterfield, 
Tilt v. Dickson. 
Bayley v. Bradley. 
Parsons v. Sexton and another. 
Fagan v. Harrison, 
Demurrer Paper of Trinity Term, 1847. 
Wednesday 26th May, Special arguments. 
Sharland », Leifchild. 
Valpy and others, assignees, v. Gibson and an- 
other. 
Wright ». Hutchison. 
Mortimer rv. Gell, 
Harris v. Marten, sued, &c. 
Parsons v. Gingell. 
Lewis v, Gingell. 
Ingram v. Hoskins. 
Harrison v. Cotgreave. 
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Logan v, Hall and another. 
Hopkins v. Prescott. 
Joel v. Deen.. 
Leigh v. Earl of Balcarras and others. 
Hodgkinson v. Taylor. 
_ Smart and another v, Sandars and others. 
Jones v. Sawkins. 
Dicker v, Jackson. 
Tamlyn v. Woolcock, 
Owen »v, Challis, 
Sulivan v. Prole. 
Rutson o. Pratt. 
Follett and another, azsignees, v. Hoppe. 
Cocks v. Purday. 
Pilbrow v. Pilbrow’s Atmospheric Railway and 
Canal Propulsion Company. 
Harris v. Marten, sued, &c. 
Smith v. Kenrick. 
Friday, 28th May, Special arguments, 
Hayward v. Bennett. 
Peter v. Daniel. 
Engstrom and others v. Brightman and others, 


Wednesday June 2 Special arguments. 
Friday . . . . & Same. 





DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS. 





From April 20th to May 21st, 1347, both inclusive, 
with dates when garetted, 


Briggs, Jeremiab, & William Sculthorpe, Horsefuir- 


street, Leicester, Attorneys and Solicitors, | Juvenile Offenders. 


May 18. | 

Gee, William, John Dobede Tuylor, and Joseph | 
Fairman, go far as revards the said William 
Gee, Bishop Stortford, Solicitors and Attor- 
neys. April 23, 

Millington, Jobn Boyfield and Buxton Kenrick, 
Boston, Attorneys and Solicitors, May 11. 

Oldaker, Edmund Wells, Francis Dovey Woodward, 
and Edwin Ball, Pershore, Attorneys and 
Solicitors. May 7. | 

Roy, Richard, Joseph Blunt, junior, and David: 
Graham Johnstone, so far as regards the said 
D. G. Johnstone, Lothbury, Solicitors and 
Attorneys. May +. 

Ryley Edward. Charles, and Stanley Harris, 

bipping Barnet, Attorneys and Solicitors, 
April 23. 

Sudlow, John James Joseph, the elder, John James 
Joseph Sudlow, the younger, Alfred Sudlow, 
and John Smale Torr, so far as regards the 
said Alfred Sudlow, 20 Chancery-lane, Attor- 
neys and Solicitors. May 18, 


MASTERS EXTRAORDINARY IN CHAN- 
CE 


From April 20th to Muy 2tst, 1847, both inclusive, 
with dates when gasetted, 

Badger, Walter Samuel, Rotherham, May 21. 

Chorlton, John Higginbottom, Runcora, May 7. 

Gartside, Benjamin, Manchester, April 30, 

Hemmant, Jobn, mag May 14. 

Mackenzie, John Henry, Teignmouth. 


April 23, 
Neate, Henry, Devizes. April30O. 





PERPETUAL COMMISSIONER. 
Appointed under the Fines and Recoveries Act, 


sae aaa Brighthelmstone for Sussex. April 





} 





Professional Iists.—Proceedings in Parliament. Editor's Letter Boz. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 


fhouse of Dords. 
NEW BILLS IN PROGRESS. 


Consolidation and Amendment of the Law 
of Bankruptcy. For 2nd reading. ‘The Lord 
Chancellor. 

Debtor and Creditor. 
The Lord Chancellor. 

Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. 
(No. 2.) In Select Committee. Lord 
Brougham. ‘ 

Threatening Letters. For 2nd reading. 
Lord Denman. 

Clergy Offences. 


For 2nd reading. 


In Committee. 


House of Commons. 
NEW BILLS IN PROGRBSS. 
City Small Debts Court. In Committee. 


'Mr. Masterman. 


Law of Railways. For 2nd reading. Mr. 
Strutt. 


For, the Speedy Trial and Punishment of 
InCommittee. Sir John 


Pakington. 
Lunatic Asylums Regulation. Att.-General, 
Inclosure Act Amendment. Sir F. Thesiger. 
Health of Towns. For 2nd reading. Lord 

Morpeth. | . ' 
Towns Improvement Clauses. For 2nd 

reading. 
Taxation of Costs on Private Bills. 


reading. Mr. Hume. 7 
oe of Voters. For 2nd reading. 
Mr. W . 
In Select Com. Sir Geo. Grey. 


alpole. - 
For 2nd 


For 2nd 


Highways. 
Administration of the Poor Laws. 
reading. Sir Geo. Grey. 
Copyhold Commission Continuance. 

Turnpike Acts Continuance. 
Loan Societies Continuance. . 
Ecclesiastical Courts. Mr. Bouverie. 





THE EDITOR’S LETTER BOX. 

The communication of a correspondent at 
Leeds relating to the defects in ‘‘ The Com- 
mercial and General Lawyer” shall be attended 
to. Bearing the date of 1846, the work ought 
at least to notice the alterations made by the 
statutes of 1845. 

We fear we cannot undertake the responsi- 
bility of advising on questions such as those 
stated by “ Veritas,” and doubt whether the 
practice would be justifiable towards the bar. 


She egal 


Observer, 


DIGEST, AND JOURNAL OF JURISPRUDENCE, 





SATURDAY, JUNE 6, 1847. 





——“ Quod magis ad nos 
Pertinet, et nescire malum est, agitamus.” 


’ Honat,. 


PE PDPI IME Ef POLI LOAN 


‘THE SYSTEM OF PRIVATE BILL 
LEGISLATION. 





THe manner and spirit in which what is 
called “ the private bill business,” is con- 
ducted in both houses of parliament, and 
especially in the House of Commons, has 
for many years past been the subject of 
general complaint and animadversion. The 
magnitude of the evil:ds become more 
striking as the exigences of the country 
have occasioned a gradual increase in the 
number of private bills, whilst the nu- 
.merous applications to parliament, arising 
from the spirit of railway enterprise within 
the last three or four years, have tended to 
expose to all classes of the community the 
enormitics of a system which outside th 
walls of parliament has long been withod® 
advocates. . 

Whilst the legislature, however, leant 
willing ear to the suggestions of every 


plausible charlatan who recommended al- 
terations in the laws, and sanctioned | 
various uncalled for changes in its admi- | 
nistration which experience has already as- | 
sociated with the odious name of “jobs,” | 
the monster grievance which stood within 


re 
. . e hd } , 
without any energetic endeavours having | iat most of such bills have the power of 


its own gates, continued unredressed and 


been hitherto made to mitigate its injurious | 


effects, or prevent the injustice of which it 
is the fruitful parent. 
It appears, however, from a paper which 


has been very recently printed by direction | 
of the House of Lords, that this subject at | 
Iength begins to attract some portion of 


that attention, to which it is eminently en- 

‘titled, at the hands of those who have the 

‘exclusive power of applying an adequate 
Vou. xxx1v. No. 1,004, 


| 1840, 1841, and 1842, havm 


remedy. The objections to the present 
system, as might be anticipated, are not 
exaggerated, and the statement involves 
some statistical facts of importance. The 
printed document consists of a series of 
propositions which are numbered. The 
first nine are as follow :— 


“Thatthe amountof private billsyearly brought. 
into parliament has been continually increasing 
till the consideration of them has come to form 
a large proportion of the business transactetl 
each session, more than 200 in one session 
having sometimes been passed, and many others 
thrown out at various stages. 

“ That the construction of railways has still 
further and more rapidly increased this amount, 
so that the average of private and local and 
personal acts passed during the three sessions 
been 178, there 
were 171 railway kille brought in during the 
session 1845, besides common private bills ; 
and during the present session there have been 
212 other bills, and 482 railway bills; and in 
the session of 1845, 241 private acts were 

yassed, containing, 13,624 sections or schedules, 
Laila bilfs brought in and thrown out at dif- 
ferent stages. . 

“That such private bills have dealt with an 
immense amount of property, and with the 
most important rights and interests of the com- 


compelling landowners and other proprietors to 
part with their property, or otherwise suffer it 
to be interfered with; many of them inflict 


| great hardships on individuals ; and all of them 
| suspend or abrogate the law of the land in par- 


ticular instances and for special purposes. All 
of them, therefore, authorize the doing of acts 
wholly illegal by the ordinary course of the 
common and etatute law, and most of them au- 
thorize acts to be done wholly inconsistent with 
all natural right. 


“ That while the most trifling question arising 
G 


4 
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between parties on the state of disputed facts, 
or the application of known laws to these facts, 
must in this and indeed in every country en- 
joying the blessings of regular governments, 
come before tribunals qualified by the learning, 
skill, and expervence a the judges composing 
them to deal with such ‘comparatively easy 
questions, the oftentimes much more important 
and much more difficult reaper 
the consideration of prirate bills only come be- 
fore committees of both houses, on which pro- 
fessional and experienced men hardly ever sit, 
and which are wholly composed of persons who 
can have no experience to guile them, inasmuch 
as each can only sit on one or two cases in the 
course of a session. 

«That the individual responsibility of, the 
judges who compose the ordinary tribunals of 
this and all well-governed states affords a se- 
curity eminently necessary for enforcing the 
due administration of justice, and for giving the 
eT confidence in their decisions ;— 
a security held to be necessary, although it is 
much more difficult for a judge dealing with 
the known and fixed rules of the law to swerve 
from hie duty and pervert that law to the pur- 
pose of injustice, than it is for men who are 
called upon to decide upon the provisions of a 
bill professedly creating exceptions to the law 
for particular purposes, and arbitrarily dealing 
with rights according to no known and fixed 
rales or principles whatsoever. 

‘lat in committees of the two houses, and 
dealing with interests oftentimes incomparably 
more important than ever come before courts 
of justice, the members, guided by no fixed 
rules, changed in each case, unknown to the 
‘community, not acting in the eyes either of a 
watchful public or a jealous profession, act 
almost wholly without any individual responsi- 
bility; nor can be prevented, as judges are, 
at least in this country, from privately seeing 
parties behind each other’s backs, and proceed- 
ing upon information, and listening to reasons, 
and yielding to motives, of a private and per- 
sonal nature. 

«That the great and increasing mass of pri- 
vate bill business renders it still more difficult 
for the two houses of parliament to transact 
such business in a wianner at all satisfactory, 
and that the attempt to transact it proves highly 
prejudicial to the general political and legisla- 
tive business of the country. 

“That the delay, vexation, and expense un- 
avoidable in the present mode of transacting 
or endeavouring to transact such private busi- 
ness ay fe a heavy burden upon the parties ap- 
plying for private acts, and on the parties op- 
posing them.” 


The supposed difficulty which has here- 
‘tofore stood in the way of every attempt to 
improve the system of private bill legisla- 
tion has arisen from the assumed un- 


_ Svillingness of the legislature to abdicate 


ca cf its functions, or to transfer 
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The System of Private Bill Legislation. 


ceased to exercise with credit to itself or 
advantage to the community. The framers 
of the document under consideration have 
endeavoured to maintain the consistency, 
did at thesame time satisfy the constitu- 
tional prejudices, of the members of both 
houses in this respect, by explicitly de- 
claring :— 


“That it is nevertheless imexpedient, in a 
constitutional view, for parliament, or cither of 
\ the houses thereof, to abdicate its functions and 
privileges in respect of private legislation ; but, 
on the contrary, that both the houses ought 
jealously to -retain their undoubted power of 
deciding upon every proposed enactment, and 
of assenting to-or dissenting from such pro- 


posal.” 


| The proposal to establish a tribunal 
‘auxiliary to parliament and without in- 
| fringing on its privileges in regard to pri- 
| vate legislation is thus stated :— 


| «That it is highly expedient that the said 
houses should obtain the aid of some other tn- 

_ bunal, which may enable them totransact the pri- 

| vate bill business, both more expeditiously, more 
economically, and more satisfactorily, without 
at all infringing upon the undoubted privileges 
of parliament, or parting at all with the control 
of each house over each enactinent. 

“That, with this view, it is expedient to form 

| @ court or board apart from and independent 
of the High Court of Parliament, except as re~. 
ards the removal of its members by a joint 
address of both houses. 
| That this court or board shall consist of 
five members appointed by the Crown, and 80 
paid for their services that the Crown may al- 
ways obtain the aid of the most respectable 
members of the legal profession in constituting 
such board. 

“ That until it be seen how far the said num- 
ber of commissioners may suffice, or may prove 
too great, it is expedient in the first instance, 
to appoint as two of the members of such court 
or board either Masters in Chancery or Com- 
missioners of Bankruptcy, in order, that if it 
be found possible, the three permanently ap- 
pointed should continue alone to cause an ex- 
pense to the country.” 


Without staying to consider the consti- 
tution of the new board, which is open to 
some objection, we proceed to explain by a 
further extract the maoner in which the 
newly created tribunal is to be put in 
motion, or, in other words, how the board is 
to be called upon to investigate the pro- 
visions of any Dill, the extent of authorit 
with which the members individually and 
collectively are intended to be invested, 
and the machinery by which the new ti 
bunal is expected to perform its fuactions. 


The System of Private Bill Legislation. 


We subjoin the propositions embodying 
these particulars without comment or 
abridgment, and in doing’so put our 
readers in possession of the entire docu- 
ment :-— 


“That each house, upon receiving any bill, 
and giving it a first reading, may refer it to the 
court before whom parties may be heard, and 
which shall have the power of a court of record 
with t to oaths, process, and commitment, 
and the power of deciding all questions at law, 

to an opinion of one of the four courts 


ag 
in Westminster Hall, in case it shall think fit, | 


and of calling in the aid of a jury on any dis- 
puted fact, provided both parties shail agree in 


asking such issue, and provided the court shall | 


think fit to grant it. 
“ That each member of the court shall have 


opposition to be paid by such opposing party 
to the other party or parties. 

“That it shall*be lawful for the court or 
board, by a majority of its members, to make 
rules and regulations for its proceedings, a copy 
whereof shall be laid before both Rrcrases' of 
parliament within.one week after their being 
framed, or, if in vacation time, within one week 


after the commencement of the ensuing session, 
and that such rules and regulations shall be 
deemed 
proceedings, unless either house of parliament 
shall make any resolution against them or any 
part thereof, which resolution shall be impera- 
tive on the said court or bourd, and new rules 
shall be made by it in compliance with such 
resolution ; the new rules to be laid before both 
houses, as before, within one week after th 
are framed; and these new rules shall be vali 


and taken to be valid for guiding its 


power to try all matters, and go through the, to regulate the proceedings of the said court 


rred by either house of 
eerve, if either party require it, and he think fit, | 
any question for the opinion of the whole court, 


liament, and to re-' 


deration of any bill, so as aforesaid re-| 


or board, unless and until a resolution of the 
other house shall disapprove thereof in whole 
_or in part. 


at the court or board shall have the re- 


| quisite number of registers and clerks to assiat 
| its members, under the superintendence of the 
Lords Commissioners of the Treasury.” 


three whereof to be a quorum for this purpose, 
meluding the referring member of the court ; 
and that any question being raised on receiving | 
or rejecting evidence, such member may pro- | _ 
ceed to dispose of it himeelf, saving, if hethink| ‘That a proposition of this nature should 
Gt, the objection, as above provided, for the} be entertained by either branch of the 


opinion of the court. 

** That juries, if an issue be required and al- 
lowed as aforesaid, shall be taken from the 
special jury lists for the county of Middlesex, 


im such manner and subject to such challenge | 
as in matters before the three courts of law of' 


Westminster Hall. 

“That each member of the board or court 
shall have the power of giving costs to or against 
any party at bis discretion, and that no 
of his order on this matter shall be 

“ That each member of the said board or 
court shall, at hie discretion, and with the con- 
sent of all parties, issue a commission 
purpose of taking evidence as to any disputed 
matter of fact involved in any bill brought be- 
fore such member, aud that the whole expense 
of such commission shall be defrayed by the 
ae the direction of the member 


oresaid. 

“That the bill, having been fully examined 
by such court, or any member thereof, shall be 
reported to the house of parliament by which it 
had been referred, together with such alterations 
or additions as may have been determined upon 
as jnst, ar a or expedient ; and that the said 
house shall then proceed with the consideration 
of the bill so 


ed, and deal with it as such 
houee shall think fit, either adopting Fos —— 
OF rejecting %, or varying it, as to the wisdom 
of such house shall seem meet. 

“‘ That the only stage to be omitted Bog 
house on ing such reported bill be 
the committee a the report. 

“That if any party oppose such reported 
bifl before either house, it shal] be in the power 
of the bouse before which such opposition shall 
be offered to award the costs of resisting such 





review ' 
ermitted. | 





legislature, and find sufficient favour to be 


promulgated throughout the United King- 
| dom, under its sanction and with its autho- 


rity, is itself matter of congratulation, from 
which we augur the best results. The 
subject is thus fairly propounded for con- 
sideration and discussion. Nothing more 
can be done or expected during the waning 
existence of the present parliament, but 
the question affords an encouraging field 


for useful exertion and honourable distinc- 
for the |tion upon the opening of a new parliament, 


when we may expect to see the whole sub- 


ject submitted, without any unnecessary 


delay, to committees of both houses. ‘The 
public inconvenience and injury, as wel) as 
the injustice to the vrofession, occasioned 
by permitting unqualified persons to act in 
the capacity of parliamentary agents, which 
is 80 pointedly and accurately stated in the 
address of ‘‘ The Provincial and Metropoli- 
tan Law Association,”* will then be brought 
under. the consideration of parliament, 
under circumstances which it is hoped will 
ensure all that the profession can desire— 
a fair and unprejudiced investigation. We 
shall take an early opportunity of return- 
ing to this subject, as we deem it second 
to none in its practical importance. 





® See ante, p. 46, sect. 8.. 
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126 The Old and New Law Societies. 


THE OLD AND NEW LAW SO- |time, and to exert their influence in behal 
CIETIES. of their brethren ? or are the complainants 

well-informed of what has been done, or 
attempted? or are they acquainted with 
UNION OF TOWN AND COONTRY SO- the impediments and difficulties in the way 
| LICITORS. of success? We have frequently heard of 
complaints of matters about which we be- 
lieve everything that ability, zeal, and 
judgment could effect, has been tried and 
without effect. Success has been deserved, 


Ir must be gratifying to the promoters 
of the new Association of Town and 
Country Solicitors to find that the objects 
stated in the address to the profession are] p+ could not be commanded. We must 
universally approved.” Some, indeed, are 


not, however, protest altogether against 
pleased with the plan as the supposed! the exercise of that “ privilege of grumb- 
result of thcir own suggestions ;—others s€€ | ling ”" which belongs of right to every 


realized what they have long wished, but Englishman, and which is, no doubt, occa- 
never expressed ;—and numerous are the sionally useful in stimulating to further 
thanks given to the committee for their| exertion, even those who have willingly 


uble and just statement, both of the public | anq disinterestedly laboured for the gene- 
and professional grievances, in relation to’ ;o} good. We have heard it said, moreover, 
the administration of justice. As, however,| that the profession resembles a rope of 
there must be an alloy in everything,’ sand which it is impossible to unite, and if 
finally comes a regret, and eomewhat of @ the Law Society were as inert as its op- 
reproach, that a grave mistake has been) nonents allege, it would be no inapt res 
made in connecting the operations of the jresentative of the great bulk of its 
new association with those of the long members. We do not, however, join 
established ‘Incorporated Law Society.’ ‘lin this view of the profession. We 
And therewith is accompanied a repetition 'jione for better things. True it is, that 
of the complaints which have occasionally | 5, several occasions the appeals which 
been made against that society, not ~ ‘have been made to the general body have 
for a supposed inertness on the one hand, | not been promptly answered ; but the exe 
but for a preference on the other of the in-. planation is evident :—each has relied on 
terests of London over country solicitors. tho exertions to be made by others, and 
Now, it may be of service to the promoters ; 


| whilst deeply engaged in his clients’ in- 
of the present movement, if, from os of terests, he has generally neglected his own. 
information within our power, we offer) Now, however, he is “ affected with notice” 


some explanation of the true state of facts.' that the association expects “every man 
In the outset, we beg it to be understood, | i}) do his duty,” and we trust there will 


that what we consider to be a gross mis-| 1h. » general, it not a universal, enrolment 
take, leading to injurious misrepresentations, | i, the new association of every respectable 
we do not ascribe to wilfulness, but to want practitioner throughout England and 


of information. We cannot, however, Waies. 


acquit some of the opponents of the Law | The address appears clearly to explain 
Society of deficient candour and fairness the objects of ihe association, and the ad- 
in their views ; for had due inguiry been | vantages proposed by uniting the solicitors 
made into the grounds of complaint, they | oth in town and country into one body. 


would be found to be vastly exaggerated, |T+ docs not appear that it will interfere 
a many of them wholly without founda-' either with the Incorporated Law Society 


. __, |in London, or with the various Provincial 

It may not be unreasonable to inquire jay societics. It is designed for the pur- 
from whom these complaints come? Are pose of uniting the whole body for the com- 
they from persons who have rendered any | j¢ » advantage of its several parts. Hither- 
service to the profession themselves, 80 88/1, cach great section has acted separately. 
to justify their blaming those who have for/ 1, yas crroneously supposed that they 
many years, not only liberally contributed | could not be consolidated. It was alleged, 
to professional funds, but have devoted, and indeed, by some who ought to have known 
continue to devote, much of their valuable better, that the London solicitors selfishly 
attended only to their own exclusive ad- 
> See p. 41, ante. vantage. Now, eo fur from this beiag the 
¢ ‘Fhis, as we understand, is the only doubt | case, the founders of the Law Institution, 
or difficulty suggested im the Law Times, at the time it was first projected in 1823, 























The Old and New Law Societe, 


proposed that the body should consist of 
attorneys as well in the country as in 
town.? Again, on applying for its charter, 
in 1831, the society compreliended within 
it, the whole of that branch of the profes- 
sion, not only the solicitors of England and 
Wales, but also of Ireland and Scotland, 
and such are the provision in the present 
charter. The Incorporated Society has, in- 
deed, always promoted communications with | 
the provincial Jaw societies, and when the 
latter proposed a more decided union of | 
interests, the former readily lent their aid, | 
so far as was consistent with the constitu- 
tion of the society. It is remarkable that | 
of the 3,000 London solicitors nearly | 
1,100 have joined the Incorporated So-| 
clety; but of 7,000 in the provinces the 
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somewhat at variance. Some also of the 
modes of practice were different, and each 
thought their own the better; but these 
circumstances ought evidently not to form 
any ground for either class to neglect what 
is beneficial to both. Even in London 
there was a time, not beyond the memory 
of some living practitioners, when the s80- 
licitors in the City, and those located about 
the Inns of Court and at the west end 
looked with jealousy upon each other,— 
differing occasionally in habits of business 
and rules of practice, which were rigidly 
enforced by some and relaxed by others. 
These east and west estrangements have 
long ceased to exist, and are matters of 
tradition only to the present race of prac- 
titioners. Sowe trust will be, ere long, the 


number is less than 300. It seemed there-, supposed adverse feelings and interests of 
fore desirable that some new efforts should | the metropolitan and provincial profession. 
be made for bringing the whole under one: The frequent and rapid personal communi- 
bond of professional fellowship. cation throughout the kingdom which now 
The great mistake which has been made | takes place cannot fail to promote this de- 
by some recent writers is that of promoting j sirable end, and the new association will 
mainly the union of the country solicitors, | doubtless accelerate and confirm it.‘ 
as distinct from the London practitioners.| When speaking of the union of profes- 
One of our contemporaries os laboured | sional men, it may not be inappropriate to 
long and energetically for this purpose, observe that the bar is much more sociall 
and we have reason to believe le has con- united than the solicitors. Besides their 
siderably retarded the true principle of | Inns of Court, to one of which every member 
union amongst that branch of the profession of course necessarily belongs, there is a 
whose interests he has undertaken to advo- voluntary club on every circuit, familiarly 
cate. We must not, however, ascribe the called “the bar mess.” The attorneys 
whole of the disunion to his agency, be-|very sparingly congregate in the same 
cause we are aware that there previously manner. There are, indeed, the Inns of 
existed much prejudice, of which we had Chancery, of which the majority are at- 
sufficient evidence many years ago, when» —————— — ____ 
this work was tlic sole means of communi-| ¢ Our contemporary gives a conjectural ac- 
cation amongst members of the profession ; count of the interview between the provincial 





throughout the country. 

No doubt the relation of country at- 
torncy and town agent gave rise to the 
notion that their pecuniary interests were 


ee 





- 





—_—_— 


4 It was arranged that the town members 
should pay 3/. annually, and the country mem- 
bers 2/., and the sum was reduced in the year 
1837 to 1/., whilst that of the London members 
was mot reduced till 1845 to2/,. Originally the 
capital was raised by shares of 25/. each; but 
the members have liberally relinquished their 
indivi rights, and vested their property in 
the corporate body. Members are now ad- 
mitted on paying an entrance fee of 15/., but 
this sum with regard to country members hag 
been reduced to 10I., subject to the confirma- 
tion of another general meeting. 

- # Ewen now our contempo is — 
a Ceuntry “olicitors’ Club ba ormed in 
, and inviting the names of subscribers 


to be sent to him, 


deputation and the council of the Incorporated 
Law Society, oping na by some imagin 
details, written no doubt currente calamo, an 
not in the best taste in regard to gentlemen of 
great eminence in their profession and of the 
highest respectability. The address of the com- 
mnittee which has been so generally a proved, 
states all that is necessary to say on this sub- 
ject. “The committee (they say) have 
interviews with the council of the Incorpo- 
rated Law Society, and with the committees 
of many of the provincial law societies, and as 
the objects of the association are just in them- 
selves, tend to the public g in the due 
administration of justice, and are, moreover, 
calculated to promote the usefulness and re- 
epectability of the profession; they have re- 
ceived assurances that the present associa- 
tion will have the cordial co-operation of all 
the existing societies.” The extract which we 
= last — _— 4 annual report of Lo 
ncorporate w iety, satisfactorily dis- 
of any question of rivalry or disagreement 
between the two societies, See p. 69, ante, 
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The Old and New Law Societies.—Raethoay Law. 


torneys, but we believe the members "of| would be the lucubrations of writers, how- 


those inns do not exceed 2 or 300 in the 
whole. So the old Law Society, which 
was established in 1739, soon after the at- 
torneys were partially excluded from the 
Inns of Court, never exceeded that number ; 
and the Northern Agents’ Society was 
less than 100; neither did the Metropoli- 
tan Law Society, established in 1819, ever 
muster so many as 300: even in the 


ever ready their pens, however great thetr 
zeal, or extensive their learning. But to 
be useful in the cause in hand, there 
must be full information of the true in- 
terests to be promoted, and the ultimate 
ends to be attained,—a perfect knowledge of 
the resources to be employed and the im- 
pediments to be overcome; and every 
step must be taken under the guidance 


Incorporated Society, which absorbed all | sound discretion. 


the others, there was for a long time only 
about the same number; yet to show the 
zeal with which it was founded, we may 
mention that 30,000/. was subscribed by 
less than 200 members towards the pur- 
chase of the land and the erection of the 
hall and library in Chancery Lane. 
Gradually year by year the number has 


RAILWAY LAW. 


ACTIONS BY AND AGAINST ALLOTTEES. 
Since our last publication, the Court of 


Queen’s Bench has pronouncetl its judg- 
‘ment in the case of Woolmer v. Toby, to 


increased, until it now includes nearly half which we then alluded. The single ground 


the London practitioners. It is no small 


|upon which the decision of the court pro- 


merit on the part of the latter that so large | ceeded did not render it necessary to enter 


an association has been formed. In the 


“upon any very minute investigation of the 


country, we fear, a very small proportion principles applicable to cases of this de- 


of the whole body (not, we believe, one- 
fifth) are members of any law society or 
haw library. 

- With reference to the new association, 
it should be recollected that it is imprac- 
ticable to unite the various local societies, 
composed of individuals, with a society in- 
corporated by royal charter. 
ciety of Attorneys, Solicitors, and Proctors 

ctising in the Courts of Law and Equity 
ir the United Kingdom,” (as it is formally 
designated), could not, consistently with its 
constitution, form a component part of an 


association of individuals, all of ‘whom are ment of the Direct Exeter, 
are mem-| 


eligible, but few comparativel 
bers of the corporation. So far as we can 
at present anticipate the operations of the 
two societics, it is better, we think, that 
each should pursue its own course, inde- 
pendently of, but acting with a friendly 
feeling towards, each other. 

' The merit of forming and establishing 


the association belongs, of course, to the|new trial. 








'scription; but the result is so far satisfac- 


tory, that it cannot be considered as at va- 
riance in any respect with the judgments 
of the Court of Exchequer in Walstab v. 
Spottiswoode, or the Court of Common 
‘Pleas in Wontner v. Shairp, which were 


| severally the subject of a recent com- 
“The So-;|mentary.® 


Woolmer v. Toby, as many of our readers 
are aware, was the converse of Walstad 
v. Spottiswoode and Wontner v. Shairp. 
It was an action by the chairman and 
others composing the committee of manage- 
Plymouth, and 
Devonport Railway Company, to recover 
from an allottee the amount of deposits 
payable upon certain shares allotted to him. 
The action was tried at Exeter, before 
Baron Rolfe, at the Spring Assizes of 1846, 
when a verdict was taken for the plaintiff. 
A rule was afterwards obtained to set aside 
the verdict and enter a nonsuit, or for a 
The case was fully argued du- 


influential persons with whom it originated. | ring Easter Term last, and a great variety 


We claim no other share in the good work 
than that of having been somewhat instru- 
mental in preparing the way by affording 
the opportunity of communication amongst 
members of the profession in all parts of 
the kingdom. The honour of effectually 
serving their profession, belongs to the 
founders of these societies and the leading 
members of their committees, who devote 
their invaluable time and earnest attention 
to the measures confided te their care and 


superintendence,;: Without them, in vain} 


of objections taken on the part of the de- 
fendant, but the decision of the court turned 
on the single peint, that the parties who 
brought the action were not those with 
whom the defendant had contracted. In 
the prospectus which was produced on the 
trial there appeared the names of certain 
persons as forming the ional coum- 
mittee. The defendant seeing that pros- 
pectus with those names, applied for sherea 





5 See ante, Pp 92. 
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ih the undertaking, promising to pay the termined during the present term: ‘This. 
deposit on all shares which the committee | was an action by an allottee against the. 
might allot to him. After a coneiderabie chairman of a managing comunittee; 10 
interval, an answer was sent to the defend- recover back deposits a by Lim upoh an 
aot, stating that certain shares had been) allotment of shares in a proposed railway: 
allotted to him. Upon this decument it; company which was afterwards abandoned. 
was alleged that the contract was complete, | It was admitted that the case was not dis- 
and that the defendant bad undertaken to tinguishable in fact, or upon principle, from’ 
pay the deposits. Between the time of that of Waletab v. Spottiswoode, but the. 
the application and the allotment several, plaintiff, in order to establish his case ‘at 
of the committee retired, and some new the trial, having tendered in evidence a 
wembers were added to the committee. ;letter of application for shares from the 
The constitution of this body, therefore,’ plaintiff, and a letter of allotment, which 
had changed, and it was urged on behalf varied but little from the usual form, it 
of the defendant that in a case of this kind) was insisted by the defendant's counsel 
the names of the committee had aconsider that these documents taken together con- 
able influence on the minds of the public, stituted an agreement the matter of which 
who built their faith upon the respectability; was above the value of 202, and required a 
ef those parties, and that some of them stamp. ‘The Lord Chief Baron gave effect 
having retired, the defendant ought to have to this objection at the trial, and the plain- 
had an opportunity afforded to him of dis-' tiff was nonsuited, leave being reserved; 
claiming or confirming his original applica-, however, to move to set aside the nonsuit 
tion. ‘The court considered that this andenter a verdict for the plaintiff, if the 
change of committee-men altered the cir- court should be of opinion that, under the 
cumstances, and that the objection was provisions of the Stamp Act, (55 Geo. 3, 
valid, because tle parties nuw forming the c. 184, sched. part 1,) the letter of appli- 
committee were not those with whom the cation and letter of allotment were admis- 
defendant originally intended to contract. sible without a stamp. A rule having been 
The body of directors allotting were not obtained accordingly, after argument, the 
in point of fact the same body to whom the Court of Exchequer held, that the apptica- 
defendant had addressed his application tion and letter of allotment were admissible 
for shares. Upon this ground the defend- in evidence without a stamp, as they did 
ant was entitled to have a nonsuit entered. not amount to an agreement, or “evidence 
I¢ was also insisted during the argument, of a contract,” within the meaning of the 
that the learned Baron who tried the cause Stamp Act. The Ictter of allotment con 
misdirected the jury by advising them that tained stipulations not contemplated in the 
the interval which had elapsed between the letter of application, and it was quite clear 
application for shares by the defendant and that upon the receipt of the letter of allot- 
the allotment to him was not an “un-, iment, the plaintiff might have declined to 
reasovable’’ time. On this point the court take any shares. The letter of allotment, 
entertained a strong opinion, but as the therefore, was in the nature of a mere un- 
objection only pointed at a new trial, and , accepted proposal, and did not amount to 
the defendant was entitled to have a non- an agreement." It was said the plaintiff 
suit entered, it was unnecessary for the afterwards paid money by way of deposit 
court to pronounce any judgment on this or into the bankers of the company, pursuant 
the ether objections taken by the defend- to the conditions contained in the letter of 
ant’s counsel. Although the question at allotment, and that it might be inferred 
issue was thus narrowed, we apprehend from this act he had adopted the contract 
that the same state of facts upon which proposed by the letter of allotment. As- 
this decision rests will be found to exist in suming the payment of money to be an 
many cases. The instances, perliaps, have adoption of the stipulations contained in the 
wot been very numerous in which there letter of allotment, the payment was an 
was no alteration in the constitution of ajact, and not an agreement in writing, 
Provisional committee between the period | which was what the Stamp Act contem- 
when the project was first announced with| plated and required to be stamped. Upon 
the names of the provisional directors and| these considerations, the court thought the 
that advanced stage when the shares were| letters admissible without a stamp, and dis 
gad waar a 

. case of Volluns v. Fleicher, noticed; » Penniford v. Hamilien, 2 Stark, 475; 
at the time: it was tried, hes also been de- Drent +. Brown, 3 B. ec Gf. aie " 
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rected the nonsuit to be set aside, and a 
verdict entered for the plaintiff for the 
amount claimed. 

Both the cases now referred to have fol- 
lowed what may be regarded as the gene- 
ral rule, in respect to the early decisions 
at nisi prius in railway cases,—they have 
been overruled,—and it is hoped, did not, by 
misleading, injuriously affect the interests 
of individuals to any serious extent. 


COMMON LAW PRACTICE, 





CERTIFICATE FOR COSTS UPON INQUIRY 
BEFORE THE UNDBER-SHERIFP. 


Wuene the defendant suffered judgment 
by default in an action on the case for a 
malicious prosecution for felony, and a 
writ of inquiry was executed before the 
under-sheriff of Wilts, on which the jury 
assessed the damages at Ji. 1s., and the 
under-sheriff certified, under the stat. 3 & 4 
Vict. c. 24, 8. 2, that ‘the grievance was 
wilful and malicious,’ so as to entitle the 
plaintiff to costs, the question was mooted, 
in whose name the certificate should be 
made.' The statute empowers “the judge 
or presiding officer before whom such ver- 
dict shall be obtained,” to certify on the 
back of the record, or on the writ of trial, 
or writ of inquiry, and as it appeared that 
the judge who actually presided at the in- 
quiry in this case was the under-sheriff, it 
was contended that the certificate ought 
to be signed by that officer in his own 
name, and not in the name of the high 
sheriff, as had been done in the case re- 
ferred to. 

The Court of Common Pleas, however, 
was clearly of opinion that the inquisition 
was properly returned in the name of the 
sherif.". The writ was directed to the 
sheriff, and must necessarily be returned 
in his name, and there was no reason why 
an intermediate proceeding should be 
vouched by the name of a third person al. 
together a stranger to the record. The 
sheriff is the only person recognised by the 
court, though the under-sheriff is a well- 
known officer, and there would be no 
authority for a certificate in the name of 
the under-sheriff. A rule to set aside the 





; : a vy. Watis, 2 Com. B. 929; 15 Law 
- 196. 

« The authorities referred to in the judg- 
ment of the court were,—Plowd. 63a; Com. 
Dig. tit. Viscount ; and The.Queen v. Dunn, 2 
Moody C. C. 297. 
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certificate, on the ground that it purported 
to be signed by a person before whom the 
cause was not tried, was for these reasons 
discharged with costs. 

The decision of the Court of Common 
Pleas was recognised and adopted by the 
Court of Queen’s Bench in a case of The 
Queen v. Schlesinger, determined during the 
present term.! This was an indictment for 
perjury, committed upon a trial which took 
place in point of fact before the secondary, 
but which was alleged in the indictment to 
have taken place before the sheriffs of 
London. 

After averdict for the crown, the objec- 
tion was taken in arrest of judgment, that 
the indictment should have stated that the 
issue came on to be tried before the 
secondary, and not before the sheriffs; but 
the court held, upon the authority of the 
cases above referred to, that the sheriffs 
having power to appoint a secondary, and 
|having exercised that power, the proceed- 
‘ings before the secondary were properly 
lalleged to be proceedings before the 
\sheriffs, and therefore overruled the ob- 
jection. 

It may be considered as settled practice, 
therefore, that a proceeding is not im- 
‘properly said to have been taken before 
the sheriff when the under-sheriff officiates 
for the principal officer. 





NEW STATUTES EFFECTING ALTERA.- 
TIONS IN THE LAW. 


—_—_—_— 
INCLOSURE OF COMMONS. 
10 Vict. c. 25. 


An Act to authorize the Inclosure of certain 
Lands, in pursuance of the Second Report 
of the Inclosure Commissioners for E 
and Wales. [11th May, 1847.] 


1. 8 & 9 Vict. c. 118.—Inclosures mentioned 
in sc may be proceeded with.—Whereas 
the Inclosure Commissioners for England and 
Wales have, in pursuance of an act passed in 
the § & 9 Vict. c. 118, intituled “‘An Act to 
facilitate the Inclosure and Improvement of 
Commons and Lands held in common, the Ex- 
change of Lands, and the Division of inter- 
mixed Lands; to provide Remedies for defective 
or incomplete Executions, and for the Non- 
execution of the Powers of general and local 
Inclosure acts ; and to tes for the Revival 
of such Powers in certain cases,” i pro- 
visional orders for and concerning the several 
pro inclosures mentioned in the schedule 
to this act, and have, in the annual general ree 
port of their proceedings, certified their opinion 
ceri mgt eeienaaaeitcicdanpsscaniacanien 
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closures mentioned in the schedule to thie act 
be proceeded wi 


that such inclosures would be pcr al but 
the same cannot be proceeded with without the 
authority of parliament: Be it enacted by the 
Queen’s most excellent Majesty, by and with 
the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present 
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with, 
2. Short title. — And be it enacted, That in 


citing this act in other acts of pariiament and 
in legal instruments it shall be sufficient to use 
the expression “The Annual Inclosure Act, 


parliament assembled, and by the authority of! 1847.” 


the same, That the said several proposed in- 


THE SCHEDULE TO WHICH THIS ACT REFERS. 











Date of Provisional Order. 





Tnclosure. County. 
Welland . 7 . . | Worcester , P . .30th June, 1846. . 
Harden Moor . . . jYork - , « . 9th July, 1846. 
Newbold-on-Stour . Worcester . . .  .{LIth July, 1846. 
Wilburton Open Field Cambridge . A ; 21st July, 1846. 
Etmton . «6 -| Derby .  « « 28th July, 1846, 
East Coanwood Northumberland . . 28th July, 1846. 
Dippenhall ; ; .|Southampton . ‘ ; {29th July, 1846. 
Evenjobb © -/Radnor : . ‘ .|25th August, 1846, 
Wentnor . ; ; . \Salop : . : 11th September, 1846. 
Buckland St. Mary . {Somerset . . . _ ,ilth September, 1846. 
Brough and Shatton Common .'Derby . . . «11th September, 1846. 
Whitrigg Marsh . J/Cumberland . . . — ./23rd September, 1846. 
Norbury Hill . . . JjSalop . . . . _ .|25th November, 1846. 
Wishaw, Upper & Lower Greens|\Warwick °, . «.  ./3rd December, 1846. 
Bordley Intack. . . York . «. « . {10th December, 1846. 
Netteswell ‘ ‘ |Essex . : ; . 10th December, 1846. 
East Cotham Common York . . «+ ° 10th December, 1846. 
Whitnah. . . |Warwick . «  . ~~ «23rd December, 1846, 
Washington Common .  jSussex . . «. « 8th January, 1847. 
Goldington - |Bedford. . . « _ ./8th January, 1847. 
Tadley . - «Southampton 2 23rd January, 1847. 





SHORT NOTICES OF NEW BOOKS. 





A Treatise on the Pleadings in Suits in 
the Court of Chancery, by English Bill. B 
John Mitford, Esq., (the late Lord Redesdale.) 
The 5th edition, comprising a large body of 
additional notes by Josiah W. Smith, 
B.C.L., of Lincoln’s Inn, Esq., Barrister-at- 
law. London: Stevens & Norton’? 1847. 
Pp. liv. 477. 

We are glad to see a new edition of this ex- 
cellent and standard work. The new editor is 
well and favourably known to the profession 
as the author of a Treatise on Executory 
Trusts, and the editor of Fearne’s Contingent 
Remainders. We shall endeavour to find an 
opportunity for noticing Mr. Smith’s additions 
to the notes, which are distinguished by a con- 
venient plan from those of former annotators, 
and appear to us to be very valuable. 





A Selection of Leading Cases on Pleading 
and Parties to Actions, with Practical Notes, 
elucidating the Principles of Pleading (as ex- 

ified in cases of most frequent occurrence 
im ptactice), by a Reference to the earliest 


-_-_— 


Authorities, and designed to assist both the 
Practitioner and the 
son, Esq., of the Middle Temple, Special 








tudent, By W. Finla- 


Pleader. London: Stevens & Norton. 1847, 


Y| Pp. xxiv., 271. 


This is a useful book on an important sub- 


ject after the manner of the late Mr. Smith’s 
“ Leading Cases.” 





A Practical Treatise on the Law of Partner- 
ship; including the Law relating to Joint- 
Stock Companies: with an Appendix of Prece- 
dents, Forms, and Statutes. By Andrew 
Bisset, of Lincoln’e Inn, Esq., Barrister-at- 
Law. London: Stevens & ‘Norton. 1847. 
Pp. xxxiii., 356, 279. 

This is another contribution to the large 
stock of treatises on the Law of Partnership. 
Considering the recent cases arising out of the 
railway and other joint-stock transactions, 
bearing on the Law of Partnership, it is not to 
be wondered at that new writers should enter 
the field, and we think there is much merit in 
Mr. Bisset’s work. 


er 


A Digest and Index of all the . 
G 
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Part the Fourth, bringing- the Statutes and 
Decisions thereon down to the end of the last 
Session. ‘lo which is added a General Index 
of the four parts. By George Crabb, Esq., of 
the Inner Temple, Barrister-at-Law. London: 
Maxwell & Son. 1847. Pp. xvi., 487. 

This is a very useful addition to Mr. Crabb’s 
elaborate Digest of the Statutes, and his col- 
lection of the cases decided on the construction 
of this vast mass of legislation is of the greatest 
value to the practitioner. 





The Statutes and Orders relating to Practice } 


and Pleading in the High Court of Chancery, 
from 1813 ta Easter Term, 1847. . Classified 
according to the Respective Proceedings in a 


Suits with a Time Table and Notes, . By 
Samuel Simpson Toulmin, .» of Gray’s Inn,, 
Barrister-at-Law. London: S. Sweet. 1847.) 


Pp. 388, xxiii. 


This is a very useful collection of Statutes ' 
and Orders relating to Equity Practice, and| 
Pleading. The modern editions of Chancery - 
Orders have usually commenced with the-year ‘ 
1823, but Mr, Toulmin goes back to 1813.' 
The work must be acceptable to both branches | 
of practitioners, and the author is .no doubt 
well qualified for his task,—having practised as ' 
a solicitor for many years, though now a meinber | 
of the har. _ 





Familiar Exercises between an Attorney and 
his Articled Clerk, on the General Principles 


‘ing the Standard by which the sufficien 


Short Notiees of New Baoks.—Form of Rules for Provincial Law Sooietieg:' 


onthe Law of Bankruptcy, Insolvency, and 
Mercantile Sequestration in Scotland. 2 vols. 
Second edition, enlarged. Vol. 1: Public 
Law,—Legislative, Municipal, Ecclesiastical, 
Fiscal, Penal, and Remedial, with a Com- 
mentary on the Powers and Duties of Justices 
of the Peace and other Magistrates. Pp. 437. 
Vol. 2: The Law of Private Rights and Obl- 
gations. Pp. 506. Edinburgh: Oliver & 
Boyd. 1847. 

Looking at the increased and increasing. 
communications between England and Scot- 
land, the present work has been opportunely 


published. The subjects comprised within it 


‘are well arranged. and. concisely. and ably 


stated. 





A Treatise on the Principles relating to the 
Specification of a Patent for Invention ; _— 
that Instrument is to be tried. By i 
Spence, Assoc. Inst. C. E., Patent Agent. 
London: Stevens & Norton. 1847. Pp. v., 
188. . 


Seeing the changes which have taken place 


,in professional practice,-—large portions of it 


annihilated, and others materially diminished, 
we think it would be only just‘and proper that 
all business, even though not strictly apper- 
taining to the courts, which barristers and at- 
torneys in their several vocations might under- 
take, should be confided to them. We think 
the law officers of the crown ought not to 


of the Laws of Real Property, being the first: permit any but a‘torneys to practise or come 

book of Coke upon Lit eton, reduced to the | before them on matters relating to patents, 

Form ‘a Pore pe To bis is er — The present work is the compilation of a patent 

original ‘ext and Commentary; and an Ap- ; 

set containing some of the Recent Real | "ent, who may be an able — and very 
roperty Acts of 3 & 4 W. 4, with interroga- | competent to treat of new inventions as matters 


tories applicable to them. By Francis Hobler,' of science, but treatises on the law and prac- 


Attorney-at-Law. 3rd edition. London: Ben-' 
ning & Co. 1847. Pp. xvi., 346. 

We are glad (o see a new edition of this little: 
book, which is particularly useful to students, | 
and Mr. Hobler, by its publication, has added | 
to his reputatioa as a learned and respectable 
practitioner. 





* Draft of an Act of Parliament, consolidat- 
ing the whole of the Statute Law in one Act, 
humbly submitted to the consideration of Her 
Most Gracious Majesty and the Two Houses 
of Parliament. London: Butterworth. 1847. 
Pp. 162. 

Our law reformers, now a very numerous 
class, must be attracted with some curiosity to 
witness an attempt at the consolidation of all 
our statutes at large in one act ! 





Manual of the Law-of Scotland. 
Mul Button, Advocete, Authbr of a 
é 2 


John 
ise 
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tice relating to patents should, we think be 
confined to members of the legal profession. 





FORM OF RULES FOR PROVINCIAL 
LAW SOCIETIES. 


——— 


It being «lesirable at the present time to 
assist in the formation of new provincial 
law societies, we subjoin the rules which 
have been mainly adopted in several of the 
existing law societies. 


1. This society consists of attorneys and s0- 

licitors, residing in the county or - of 

admitted in pursuance of and 

acting agreeably to the following rules of The 
Ww lety, 

2. The principal objects of the society aré to 
preserve the rig ts i privileges, and eupport 
the bility of attorneys, to promote fair 
and liberal practice, and prevent abuses im the 
profession,-and to adopt such measures as may 


Form of Rules for Provincig! Law Societies.— Questigns at the Examination. 


appear best calculated-to effect these ends, and 
most likely to secure respect to the practitioners 
and to be of advantage to their clients. 

3. Persons to be proposed as members shall 
be nominated and seconded by two members at 
a general meeting, and shall be balloted for at 
the next general meeting, provided there shall 
be five members present, and the assent of two- 
thirds of the members present shall be requisite 
to make an election. 

4, All members shall continue subject to the 
rules of this society, until they severally desire 
to withdraw from the society, and signify the 
same in writing, to be presented at a general 
meeting. 

5. A general meeting of the society shall be 
held in the first week of the assizes, at such 
time and place as the president of the last pre- 
ceding meeting shall appoint; and notice thereof 
shall be given in some of the county papers. 

_6, The officers of the institution shall con- 
aist of a president, vice-president, secretary, 
and treasurer. The election of the officers of 
the society shall be by ballot at general meet- 
ings. The president and vice-president shall 
enter upon their offices at the spring assizes on 
each year, and continue in office for one year. 
The vice-president shall be chosen annually at 
pope general meeting, and shall succeed 
to the office of president for the ensuing year 
without further election, and the treasurer and 
secretary shall continue in office during the 
pleasure of the society. 

7. Each member upon his admission shall 
pay one guinea as his subscription for the cur- 
rent year, and sball at every ensuing spring 
assizes, pay one guinea for the benefit of the 
society, out of which all incidental expenses 
shall be paid, and the surplus become a part 


of the fund or property of the society, to be ap- | 
plicable for the general objects of the society, | 


and for such other purposes as the majority of 
the members at any general meeting shall 
direct. 

8. The secretary shall write to the several 
members, whose subscriptions are unpaid after 
the summer assizes in each year, and request 
the immediate payment thereof, and in case the 
annual subscription of any member shall be in 
arrear for the space of three yeara, such person 
shall no longer be considered a member of this 
society, but his name ehall be erased from the 
list of subecribers. Any member whose name 
shall have been erased from the list of subscri- 
bers by virtue of the foregoing rule, may be 
re-admitted in the usual manner, on payment 
of the arrears of his subscription. 

9. The treasurer’s accounts shall be audited 


annually at the spring assizes, and the state of 
the funds of the society, together with a list of 


members and benefactors, shall be printed, 
and distributed amongst the members as soon as 
aA after every audit. All disbursements 
shall be directed by the committee and paid by 
the treasurer. 


10. Two-thirds of the members present at 
any general meeting (not less than fifteen being 
‘peesent) shall have power to expel any member 
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of the society for what, in their opinion, shall 
appear to be improper conduct or practice in 
his profession. 

11. There shall be a general committee for 
the purpose of watching over the interests and 
promoting the objects of the society in the in- 
tervals between the general meetings, who shall 
report their proceedings to every general meet 
ing; such committee to consist of the president, 
vice-president, treasurer and secretary, who 
shall be members thereof, ex officio, together 
with one or more members of the society, in 
each market town in the county, to be annually 
chosen at the spring general meeting, and five 
of such committee shall have power to act, and 
any three of whom shall be competent to audit 

the treasurer’s account, and if no other or new 
committee be then chosen, the existing com- 
mittee shall continue to act until such other or 
new committee be chosen. | 
12. When any member shall intend to pro- 
pose a new law, or the repeal or alteration of 
‘an existing law, he shall give notice at a general 

meeting, but such notice shall not be necessary 
in case such new law or repeal or alteration 
shall be proposed by the general committee. 
In all cases the secretary shall communicate 
the substance of such intended proposition to 
every member bya circular letter, not less than 
fourteen days previously to the general meeting 
at which it is to be brought forward. 


ee ammmmntie mmm 


QUESTIONS AT THE EXAMINATION, 


Trinity Term, 1847. 
I, PRELIMINARY. 
| _ Where, and with whom, did you serve your 
clerkship? 


State the particular branch or branches of 
| the law to which you have principally applied 


law books 





| yourself during your clerkship. 

| Mention some of the princi 
_which you have read and studied. 
| Have you attended any and what law lec- 
| tures? 


| Il. Common anv Statute Law, anp 
PRAcTICE OF THE CoURTS. 


How has the act of 3 & 4 Vict. c. 24, affected 
actions of trespass on the case? 

What is the course of proceeding requisite to 
prevent the Statute of Limitations running 
against a debt? 

How soon may the successful oak enter 
up = after trial? mention the different 

nods? 

P What are now the several periods of limita- 
tion for the recovery of different kinds of 
debts? 

Within what time must a motion be made to 
set aside an award ? 

What is the present practice on cross issues 
as to costs, a what must be sworn in the 
affidavit of increase for the party having the 
general costs, and what for the party having 
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succeeded on some of the issues to get the al- 
lowance for their respective witnesses ? 

Is it necessary in any and what cases pre- 
vious to the commencement of an action to 
make a request or demand or give notice to 
the opposite party for completing the cause of 
action? 

What ig required to enter judgment on a 
warrant of attorney above one year and under 
ten years, and what above ten years? 

By what course of proceeding is secondary 
evidence made admissible ? 

costs is a pauper entitled to if he re- 
covers a verdict, and what is be liable to pay if 
the verdict is against him? — 

In an action upona deed where the execution 
is required to be proved and the attesting wit- 
ness 1s dead, how is the plaintiff to prove the 
execution ? 

To what dilapidations is a tenant from year 
to en liable in respect of a messuage so let to 

m 

How would proceedings be affected by death 
of a plaintiff after declaration and issue? And 
how after trial and before judgment? And 
how after judgment and before -execution? 
And what must be done in consequence? 

Must a notice to quit be in all cases in writ- 
ing, and at what period should it be given and 
expire? 

n what cases may the judge certify to deprive 
the plaintiff of costes? And when and how 
must his certificate be obtained ? 


III. ConvEYANCING. 


State bricfly the different kinds of estates of 
freehold and estates less than freehold. 

State briefly the different titles or tenure 
under which real estate is ordinarily acquired, 
and the deeds or assurances by which it 1s now 
ordinarily conveyed by vendors to purchasers, 

What was formerly considered a sufficient 
title to an estate in fee simple; and has any, 
and what, change taken place, and by what act 
or acts within the last 20 years to simplify and 
shorten titles with reference to length of pos- 
session ? 

State briefly what you consider to have been 
the tnfention, and what the effect, of the Statute 
of Uses? 

A, contracts to hold Black Acre to the use of 
B., to the use of C. What is the effect of such 
a limitation, and what are the respective in- 
terests of B. and C. resulting therefrom ? 

Explain the nature and operation of the con- 
veyance long in general use, viz. lease and 
release. 

As the law now stands, is the mere delivery 
ofa deed of conveyance sufficient to pass the 
freehold of the land comprized therein without 
livery of seisin or other formality ; and what 
are he words of the statute 8 & 9 Vict. on that 

int? 

Before the 3 & 4 Will. 4, c. 74, whose con- 
currence was necessary to enable a tenant in 
tail in remainder expectant on an estate of free- 
hold to bar the entail? and whose concurrence 
is now necessary for the same purpose? 


Questions af the Beamination, 


What is a base fee? How is it created, and 
what its effects and operation? 

As the law now stands, are trustees to pre- 
serve contingent remainders necessary? Ex- 
plain their use in settlements. 

What is the present law as to satisfied terms? 
and what do you consider the proper practice 
as to assigning them or not, and why? 

By what title can a copyholder acquire, and 
by what assurance or assurances can he 
his estate to a purchaser or mortgagee, and is 
there any, and what difference in the form of 
assurance to a purchaser or mortgagee? 

State the law against perpetuities, and what 
is the present restriction on accumulations of 
income ? 

A lady scised of frecholds, possessed of per- 
sonalty, and with various debts owing to her, 
marrics. What interest and control does her 
husband acquire by marriage in and over the 
freeholds, personalty and debts owing respec- 
tively during the coverture, or in the event of 
their having no child, and his surviving her ? 

Explain the doctrine of “ possessio fratris.” 
Has im Law of Descents with reference to the 
half-bluod undergone any recent change ? . 


IV. Eauiry AND Pracrice or THE Courts. 


What is the difference between the remedy 
afforded by the jurisdiction of Courts of Equity. 
and that by the Common or Statute Law, as 
respects matters in contract ? 

What are the principal matters in which 
courte of equity have practically exclusive juris- 
diction and power to afford relief? 

In what cases have courts of equity either no 


jurisdiction, or decline to exercise it? 


What are the principal maxims or rules 
which govern courts of equity ? 

What are the serach courts of eh 
and what appeals lie from them respectively ? 

What is the course of proceeding to ob- 
tain relief in equity ? 

What time is allowed for answering 
original bills, and before whom can answers be 
sworn? 

What advantage in respect of evidence 
has a plaintiff in equity compared with one at 
common law? 

What is meant by the adjustments be- 


tween creditors and legatees, and between 
debtore and creditors, made 
equity, and commonly called marshalling of 
assets and of securities ? 


by courts of 


Is a creditor entitled to any, and what 


costs, of establishing his debt before the 


Master ? | 
What is the first usual proceeding in the 


Master’s office after the copy title and orderi 
part of decree have been left; and what is dome 
thereupon ? 


What evidence can be received by the 


Master after issuing warrants on preparing hie 


report. 
Is any, and what security required from 
a receiver in a suit; and what are the daties of 


a receiver. 


Will the court appoint a guardian and 


Questions,— Admission of Solicitors,— Reavlt of the Examination. 


maintenance for an infant without suit, in any 
and what cases ? 

‘What does the Accountant-General re- 
quire to authorize him to transfer stock out of 


V. Bankruptcy AND PRACTICE OF THE 
Courts. 
What are the facts to be proved in order 
to obtain an adjudication of bankruptcy ? 
Is any, and what protection afforded by 
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warehouse, or counting-house, and stealing 
therein any chattel, money, or personal Be- 
curity ? 

hat effect has a conviction of felony an the 
real and personal property of the party con- 
victed ? 

To what extent have justices jurisdiction, in 
cases of personal assault, and under what cir- 
cumstances is such jurisdiction taken away ? 

T’o what extent have they jurisdiction in tres- 
pass to real or personal property, and when 


commissioners of bankruptcy, and under what! taken away? 


authority, to persons who are not traders, or 


What evidence is now necessary to obtain an 


traders, owe a limited and what amount, tata § . 
and how is stich protecticn to be obtained, and | =r —— iu bastardy, against the pu- 


under what authority ? 

If a member of parliament be liable to 
the Bankrupt Laws, what proceedings must be 
taken against him? 

What are the consequences to a member 
of parliament found bankrupt? 


For what can sureties be required of a person 
for good behaviour? 
hat are the different modes by which a pa- 


rochial settlement can now be gained? 


If a person, resident in a parish where he is 
not legally settled, applies for parochial relief, 


y what means since the abolition of) what is the proper course to be pursued, to as- 


arrest can a compulsory act of bankruptcy be 
obtained ? ie iad 


certain the place of his legal settlement? and 


when ascertained, under what authority and 


If the petitioning creditor’s debt should }, . . . 
; Fd y whom is he taken; and if that parish 
be insufficient, is the fiat void, or what course | intend to dispute the alleged legality of the 


can be adopted to sustain it? 


settlement, before what tribunal is it to be 


By whom are assignees chosen, and is) ¢,; . . “ees “ 
there any and what power of setting the choice pets _ And is their any appeal against its de 


aside ? | 
What is the effect of the bankruptcy 
with regard to debts due to the crown? 
How do corporate bodies and public com- 
panies not incorporated prove their dehts ? 


Is a witness in a criminal matter entitled, 
before leaving home, to be paid his travelling 
expenses and for his loss of time? 

n what cases of misdemeanor are prose- 
cutors at the assizes or sessions entitled to their 


Can a creditor wko has an equitable! posts? 


mortgage prove his debt under any and what 
circumstances ? 

State the rules regarding the bankrupt’s 
leasehold property at the time of his bank- 
raptcy; when may a claim be entered instead 
of the proof ofa debt? 





ADMISSION OF SOLICITORS AT THE 
ROLLS. . 


Tue Master of the Rolls has appointed 


Is there any and what property in the| Wednesday, June 9th, at the Rolls Court, Chan- 


bankrupt’s 
ruptcy which will not pass to his assignees? 
o what property accruing to the hank- 


rupt after the fiat are the assignees entitled,’ above 


under any and what circumstances ? 


ssession at the time of his bank-| cery Lane, at a quarter past three in the 


after- 
noon, for swearing solicitors. , 
Sig person desirous of being sworn on the 
ay must leave his Common Law Ad- 
mission or his Certificate of Practice for the 


Is there any protection, and to what ex-! current year at the Secretary’s Office, Rolls 


tent, of a purc 


r from a bankrupt, where| Yard, Chancery Lane, on or before ‘Tuesday, 


such purchaser is unacquainted with the com-/| June 8. 


mission of an act of bankruptcy? 

What is an election by the assignees to 
take premises held by the bankrupt at the time 
of his bankruptcy ? 








RESULT OF THE EXAMINATION, 





THE newspapers report a very large increase 


VI. Catminau Law AND PRocEEDINGS BE-| of attorneys this Term, ‘The true numbers at 


FORE MAGISTRATES. 


- State the distinctions between rourder, 
slaughter, and homicide. 
The like between felony and misdemeanor. 
What offences are usually tried 


courts of quarter session, and what offences or he 


cannot be tried before them? 
_ What is burglary, and 


mg? 

What buildings are to be considered of 
a dwelling-house in burglary 3 a 
a dwelling-house ? 

Is it burglary to break and enter a shop, 


before the| the candidates were 


n 
what is housebreak-| Unavoidably rejected. We trust this wll 


the recent examination are as follows :—93 


man- | passed, 7 postponed, and 2 still under con- 


sideration. 

We et to hear that the answers of one of 
alpably copied from an- 
They were both subsequently called 
, and 
ope- 
rate a8 a warning to future candidates, and 
these gentlemen, when they make their appear- 


efore the examiners at a special meeti 


d stealing from | ance again, cannot fail to be looked at with 


suspicion. 
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_  GOUNTY..COURT. DECISIONS.. 


Pn at a 
BRISTOL DISTRICT. 

_A éorRESPONDENT at Bristol has bse 
called ‘our attention to the judgment delivered 
on the 27th May, by Artbur Palmer, Esq., 
judge of the Small Debts Court there. 

_ The case was as follows :— | 

“William Lewellyn, the plaintiff, is a boot- 
maker, and sued mund Sparshott Willett, 
the defendant, for a sum of 171. 7s. 6d., being 
a portion of a very much larger amouut.” 

The solicitor who appeared for the defendant, 
objected to the account, as being contrary to 
the provisions of the act, which by clause 63 
provides as follows :— 

That it shall not be lawful for any plaintiff 
to divide any cause of action for the purpose of 
bringing two or more suits in any of the 
said courts, but any plaintiff having cause of 
action for more than twenty pounds, for which 
a plaint might be entered under this act, if not 
for more than twenty pounds, may abandon the 
excess, and thereupon the plamtiff shall, on 
proving his case, recover to an amount not ex- 
ceeding twenty pounds; and the judgment of 
the court upon such plaint shall be in full dis- 
charge of all demands in respect of such cause 
of action, and entry of the judgment shall be 
made accordingly.’ 

He contended that the defendant could not 
recover in that court without he consented to 
abandon the excess. 

His Honour, the judge, however, directed, 
that this was not a division of any cause of ac- 
tion. But, on the contrary, that every pair of 
boots which the plaintiff sold the defendant was 
a separate cause of action in itself, and that the 
plaintiff could, if he chose, maintain a separate 
action and recover for every separate pair of 
boots he sold defendant. The learned judge, it 
appeared, expecteil this point to be raised, and 
was fully armed with cases. These he cited 
with overwhelming effect, to the surprize evi- 
dently of the solicitor for the defendant. 
The latter asked his Honour whether suppos- 
ing. one party owes another 100/. for goods 
which have been supplied him by the plaintiff 
at various times by small items, he was of 
Opinion that the plaintiff could proceed in thie 
court and recover debt and costs for every par- 
ticolar item, thereby giving rise to a multi- 
plicity of actions, which could be rendered a 
monstrous injustice by an evil-disposed plain- 
tiff. His Honour stated it to be his opinion, 
“That the Small Debts Act comprised every 
transaction to any amount which took place in 
the city of Bristol in any retail trade. The 
wholesale houses who sell a quantity in one lot 
only being exempt.” 


[We certainly doubt the soundness of this 
decision, and at all events think that where 
there is an express or implied credit for a year, 
or @ leas period, the action must include all the 
= . in such period, and cannot be split. 

D. 


—_— 


.r-fgunty. Court Decisions and Appointments.—Foes of Cowrt. ~ 


REMAINING ACTIONS IN OLD COU 
, ’ COURTS. 


There wére several actions commenced and 
now remain undetermined in the Old Coanty 
Court, and a great number of them were set 
down for trial; but the county clerk, who is 
also the under-sheriff, conceived that as the 
New County Court had come into operation, 
his duties as county clerk were at an end, and 
that he had no er to proceed with the 
actions, therefore they ought to be transferred 
to the New County Court. | 

How, and in what manner, are the parties to 
the above actions to proceed? Is not the 
county clerk bound to continue the old court 
until all the proceedings therein are brought to 
aclose and terminated? and may an action 
be brought in the New County Court on judg- 
ments obtained in the old? and can the county 
clerk now legally issue akas executions on 
judgments signed by him? 


J 


A SuBScCRIBER. 


APPOINTMENTS UNDER THE COUNTY 
COURTS ACT. 

An address has been moved by Sir F. Thesiger 
for a return of all the judges, clerks, and other offi- 
cers appointed under the act 9 & 10 Vict., c. 95, in- 
tituled “ An Act for the more Easy Recovery of 
Small Debts and Demands in England ;" and of the 
courts to which they have been respectively ap- 
pointed, distinguishing in such return the jadges, 
clerks, and other officers who have been newly ap- 
pointed under the gaid act, from the judges, clerks, 
and other officers who held any offices in local 
courts existing at the time of the passing of the 


said act; and in these latter cases specifying 


whether the judges are barristers or attorneys, and 
the names of the offices so proviously held ; toge. 
ther with a return of the remuneration which has 
been awarded or agreed to be awarded to any of 
such judges, clerks, or other officers. 





FEES OF COURTS. 


Courts or Law ano Equity Commirrez.—Mr, 
Cardwell has been discharged from further attend- 
ance on the committee, and Mr. Henley added to 
the committee. 





FEES OF ECCLESIASTICAL AND ADMI 
RALTY COURTS. 


The House of Commons has ordered, That it be 
an instruction to the select committee on Fees in 
Courts of Law and Equity, to include within their 
inquiry, and extend the terms of the order of re- 
ference to the Ecclesiastical Courts and the Court 
of Admiralty, - . 


Analytioal Digest of Cases:, Courts of Equity. 


ANALYTIOAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Courts of Kquity. 
PRINCIPLES OF EQUITY. 


{[InctupInG 2 Phill. part 1; 8 Beav. parts 
2&3; 2Coll. part 3; 5 Hare, part 1; 14 Sim. 
part 3; 32, 33 Legal Observer. } 

ACCOUNT. 


1. Direction not fo disturb settled account.— 
Executor de son tort.—A party sued as executor 
de son tort jointly with the rightful executor, 

by his answer that he had, before the 
bill was filed, accounted for his receipts and 
yments to his co-defendant, and paid over to 
the balance: Held, that such settlement 
would not be binding on the plaintiff who was 
beneficially interested in the estate, and there- 
fore the court refused to insert in the decree the 
usual direction as to not disturbing settled or 
stated accounts. 

Such a direction is applicable only to an al- 
leged settlement of accounts between plaintiff 
and defendant, and not to one between co- 
defendants. 

An executor de son tort is subject to all the 
iabilities, but entitled to none of the privileges, 
of an ordinary executor. Carmichael y. Car- 
arg 2 Phil. 101. bject of 

2. Counter-claim subject of special inquiry. 
—Where the answer to a bill ihe an il 
sets up a counter-claim, as to which it is doubt- 
ful whether it would or would not be available 
to the defendant as an item of discharge under 
the general account directed by the decree, the 
court, as the safer course, will make it the sub- 
ject of a special inquiry. Lord v. Wightwick, 
2 Phill. 110. 

Case cited in the judgment: Murray v. Barlee, 

3 MyL & Cr. 209. 


And see Receiver. 


ADMINISTRATION 8UIT. 

Voluntary bond and debts not carrying in- 
terest.—In the administration of assets, a vo- 
luntary bond is to be preferred to interest upon 
debts not by law carrying interest, payable 
under the 46th Order ar Ageuee 184]. Gar- 
rard y. Lord Dinorben, 5 Hare, 213. 


See Creditor’s Suit. 


ADMISSIONS. 

In aid of an action.—This court will not on 
motion direct certain facts to be admitted by a 
defendant for the purpose of facilitating the 
trial at law of a question between him and the 
plaintiff when the court below has refused to 
red such admissions. Rodgers v. Nowill, 33 

- 525, 


APPEAL. 
See j * hes. ts 


. APPOINTMENT. 
See Husband and Wife, 


by the debtor. The executor thereupoh 


hag 


Vea. 
APPORTIONMENT. . 2°.) 2 


Dividend on bond debt.—Tenant for. life-ef 
the residue and those in remainder.—Part of a 
testator’s residuary estate consisted of a bond 
debt, which, owing to the insolvency of the 
debtor’s estate, was not recovered until many 
years after the testator’s death, when the gross 
sum recovered in respect of principal and in- 
terest did not equal the amount of the original 
debt. Held, t, as between the tenant for 
life of the residue and those in remainder, the 
former was not entitled to receive what had aca 
tually been recovered in respect of interest, but 
only the amount of interest at 4 per cent. on 
the sum which the bond would have realised if 
the debtor’s estate had been administefed at 
the end of a year after the testator’s death. 
Turner v. Newport, 2 Phill. 14. . G 


ASSETS. ON 
See Laches. 


ATTACHMENT. : 

Bankruptcy. — Notice of motion. — Where a 
defendant becomes bankrupt before putting in 
his answer, and the plaintiff files a supplemental 
bill against his assignees, it is improper to sue 
out process of attachment for contempt in not 
putting in an answer. | 

A motion to discharge the attachment should 
be rade in both the original and supplemental 
suits, although the plaintiff had become bank- 

and the solicitor was his solicitor, as well 
as solicitor to the assi ; 

The court, upon amendment of the notice of 
motion by entitling it in both suits, however, 
merely stayed the proceedings. sOn V. 
Southgate, 33 L. O. 257. | 

| CREDITOR. | 

1. Executor.— Restraining action.—The court 
will not restrain a creditor from prosecuting his 
legal remedy against the personal representa- 
tives of his debtor, unless there is a decree 
under which the creditor has a present right to 
go in and prove his debt. Rankin v. Harwood, 
2 Phill. 22. : 

2. Personal representative.— Official assignee. 
—An order to pay a sum to a person or his 
personal representative will justify a payment 
to his official assignee. odson vy. Harris, 
33 L. O. 139. 

3. Execution.— Administration suit.—Injunc- 
tion.— Contingent decree.—A creditor recovered 
judgment, and sued out a writ of fi. fa. there- 
upon, in the lifetime of his debtor, and A ges 
the writ in the hands of the sheriff on the day 
after the debtor died. A decree was afterwards 
made in the suit of an equitable mortgagee of 
certain parts of the real and personal estate of 
the debtor against his devisee and executor, for 
the sale of the mortgaged property, and if the 
proceeds of such sale should be insufficient to 
satisfy the plaintiff’s debt, then for an accoun 
and application of the general personal and 
estate of the testator, in a due course of afimi- 
nistration. After this decree. the judgment 
creditor levied, under the fi. fa., on Boo ivad 


128 
for an injunction to restrain execution, which 
the court refused on two grounds,—1)st, be- 
cause the decree for an account and administra- 
tion of the general estate was not absolute, but 
was conditional on the mortgaged property 
proving insufficient to satisfy the plaintiff’s 
demand; and 2ndly, because the judgment 
creditor acquired a right to the goods of the 
debtor, by virtue of the writ of fi. fa., from the 
teste of the writ, and therefore paramount to 
theright of the executor. Ranken v. Harwood, 
5 Hare, 215; Ranken v. Boulion, 5 Hare, 215. 


Casea cited in the judgment: Lee v. Purk, 1 
Keen, 714; Clarke v. Lord Ormonde, Jac. 
4y8; Vernon v. Thellusson, Phill. 466. 


CREDITOR'S SUIT. 


I, Voluntary assignment of lost deed.—Quali- 
Sying witness to prove its contents—On the 
hearing of a creditor’s suit in which the plain- 
tiff claimed as assignee of a deed of covenant 
alleged to have been executed -by the testator, 
it appearing from the evidence of one of hia 
own witnesses, that the benefit of the deed, 
which was not forthcoming, had been assigned 
to him without consideration, for the express 
purpose of qualifying the covenantee to be a 
witness to prove its contents, and the plaintiff 
having failed in the due preliminary proof of 
the execution of the instrument, and of its lo<s, 
the Lord Chancellor reversed the decree of the 
court below, by which certain inquiries were 
directed as to these points, and retained the 
bill with liberty to the plaintiff to bring an 


. Semble. If the execution and loss of the 
deed had been duly proved, the covenantee 
would have been a competent witness to prove 
its contents, as he swore positively on his 
cross-examination that the assignment was ab- 
solute, and that he had no personal interest in 
the suit, and the suit being for payment out of 
asseta in a course of administration, and there- 
fore not brought here solely for the purpose of 
ebanging the jurisdiction. Watson vy. Parker, 
2 Phill. 6. 

2. Administration of assets. — Judgment.— 
Priority.—In a creditor’s suit the plaintiff did 
not satisfactorily prove his debt, and the bill 
was retained with liberty to establish the debt 
at law, 

Semble, that a judgment obtained by him, 
under these circumstances, would not give him 
a priority over the other simple contract credi- 

-tors. Gibert v. Hales, 8 Beav. 236. 

3. Priorily.—Mortgage.— Laches.—A bond- 
creditor proved his debt under a decree in a 
creditor’s suit; he also claimed to have an 
equitable mortgage for the amount. The 
maiter stood over to amend his charge, &c. 
He neglected to do so, and was reported a 
bond-creditor only. The estate was sold and 
the money paid into court, and an apportion- 
ment directed. Nine years after, his personal 
representative presented a petition for liberty to 

in and establish his alleging that 

had recently discovered that the charge had 


™ 


| 
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not been amended: it was dismicsed with 
costs. Cattell v. Simons, 8 Beav. 243. 
And see Administration Suit. 


DEVISEES. 

Devisees not bound by the action brouzht, 
or the inquiry as to damages had against the 
executors, were entitled to have the ques- 
tion of the liability of the estate of the testator 
on the covenant tried in an action defended by 
the devisees themselves. Morse v. Tucker. 
5 Hare, 79. 


EVIDENCE. 


Where the issue raised by the bill and answer 
was, whether the plaintiff had or had not signed 
a document under the representation and be- 
lief that it was an authority to another to re- 
ceive the plaintiff’s rents, when it was in fact a 
contract for the sale of his estate, evidence of 
the value of the estate cannot be regarded as 
showing that, if a purchase, it was a purchase 
from a distressed man at an undervalue, but 
can only be regarded as bearing on the proba- 
bility or improbability of the alleged sale. 
Preston v. Wilson, 5 Hare, 194. 


EXECUTOR DE 8ON TORT. 
See Account, 1. 


EXECUTOR. 


Assent to legacy.—It is not sufficient to prove 
an assent to a legacy by the executors to induce 
the court to order payment of it to a legatee, 
but the executors must either appear upon the 
petition, or service of it upon them must be 
proved. Parker v. Watts, 33 L. O. 283. 


See Creditor ; Receiver. 


FOREIGN LAW. 


As to the mode in which a foreign law ought 
to be proved in an English court of justice, and 
observations on the difficulties in adjudicating 
thereon. 

It is a rule of English law, that no knowledge 
of foreign law is to be imputed to an Englieh 
judge sitting in acourt of mere English jurie- 
diction. 

As cares arise, in which the rights of parties 
litigating in English courts cannot be deter- 
mined, without ascertaining, to sume extent, 
what is the foreign law applicable in such 
cases ; foreign law and its application, like any 
other results of knowledge and experience in 
matters of which no knowledge is imputed to a 
judge, must be proved as facts are proved, by 
appropriate evidence, i.e., by properly qualified 
witnesses, or by witnesses who can state, from 
their own knowledge and experience, gained by 
study and practice, not only what are the words 
in which the law is expressed, but also what 
ix the proper interpretation of those words, and 
the legal meaning and effect of them as applied 
to the case in question. 

There may be cases in which a judge may 
take upon himeelf to construe the words of a 
foreign law, and determine their application to 
the case in question, especially if there should 
be a variance or want of clearness in the 
testimony. 
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Semble. Witnesses, in giving their testimony 
on foreign law, may, if they think fit, refer to 
laws or to treatises, for the purpose of aiding 
their memory upon the subject of their exami- 
nation ; but, in general, it is the testimony of 
the witness, and not the authority of the law or 
of the text writer, detached from the testimony 
of the witness, which is to influence the judge. 

A party is not bound to produce a written 
law or decree which his witness, in proving a 


foreign law, refers to. 

Witnesses, in proving a foreign law, referred 
to certain passages in law books. Held, that 
this did not give the opposite party a right, 
without further proof, of reading any other 
passages from the same works. 

. On a question of foreign law, a joint written 

ma given by two jurists, was exhibited to 

m on their examination, which they verified 
as being according to the law of the foreign 
country. Held, that this evidence was receiv- 
able. Earl Nelson v. Lord Bridport, 8 Beav. 
527. 

* Cases cited in the judgment: Lindo v. Beli- 
sario, 1 Hagg. C. U. 216 ; Dalrymple v. Dal 
rymple, 2 Hagg. C.C. 54, 58, 81; Collier v, 
Simpson, 5 Carr. & P. 75, 


GUARDIAN AND WARD. 


Injunction to stay proceedings at law.—Se- 
curities obtained by a guardian from his ward 
will be relieved against, although they may 
have d into the hande of third parties, 
provided the holders of them can be affected 
with notice of the relationship existing between 
the parties at the time the securities were ob- 
tained, Maitland v. Irving, 33 L. O. 256. 

HUSBAND AND WIFE. 

1. Articles of separation,—Specific perform- 
ance.—Articles of separation decreed to be spe- 
cifically performed. 

A covenant to indemnify the husband against 
his wife's debts is not the only consideration 
that will support such articles; a covenant to 
put an end to a suit against the husband in 
the ecclesiastical court, or pay him an annuity, 
or to pay his existing debts, is sufficient. 
Wilson vy. Wilson, 14 Sim. 405. 


Cases cited in the judgment: Seeling v. Crawley, 

* @ Vern. 386; Augier v. Augier, Prec. Ch. 
496; Fitzer v. Fitzer, 2 Atk. 511, Fletcher v. 
Fletcher, 3 Bro. C. C. 619 (cited); Guth v. 
Guth, ibid. 614; Legard v. Johnson, 3 Ves. 
352 ; Bateman v. Countess of Ross, 1 Dow, 
235; St. Joho v, St. John, 11 Ves. 586; Wor- 
rall v. Jacob, 3 Mer, 256; Ros v. Willoughby, 
10 Price, 2; Elworthy vy. Bird, 2 Sim, & Stu. 
372; Logan v. Birkett, 1 My!. & Keen, 220; 
Frampton v. Frampton, 4 Beav.287; Jones v. 
Waite, 9 C. & F, 101; More v. Freeman, 
Banb. 205; Wyde v. Price, 3 Ves. 437 ; Cooke 
v. Wiggins, 10 Ves. 191; Clough v. Lam- 
bert, 10 Sim. 174; Wellesley v. Wellesley, ib. 
256; 4 Myl. & Cr. 554, 


2. Appointment by wife.—Husband’s right as 
admintstrator.—A married woman, having a 
power to appoint a fund to her children, ca 
pointed it to an only child of tender years, who 
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died four months afterwards. Her husband 
attested the deed of appointment as a witness, 
Twenty-four years afterwards the wife died, in 
the lifetime of her husband, who then claimed 
the fund as administrator of the child, The 
court directed issues to try whether the power 
had been executed without fraud on the part 
t - husband and wife. Gee v. Gurney, 2 
. 486. 


INCUMBENT. 
See Waste, 3. 
INDEMNITY. 


Interest.—A party was directed to pay cer- 
tain costs, and make other payments, but was 
declared to be entitled to be indemnified out of 
funds in court. Held, that he was entitled to 
interest at 4 per cent. on all sums paid for costs 
or otherwise. Wainman vy. Bowker, 8 Beay. 
363. . 


INFANT: 


1. Ward.—Marriage settlement.—The court 
will not, even with the consent of a married ward, 
order payment of a fund belonging to her to the 
husband, but will order the xt | reference to 
the Master to approve a settlement, leaving the 
husband to make such pro s before the 
Master as he may think fit, ell v. Nicholls, 
33 L. Aaa 113. ; _— re 

2. Baihff.— Injunction though not prayed.— 
An infant is entitled to treat a person who 
enters on his estate during his infancy as his 
bailiff, who is accountable as such. 

The jurisdiction which this court has to 
decree accounts of the estates of infants against 
persons entering thereon during their minority, 
18 not taken away by the fact that at the time 
when the bill was filed the infant had attained 
21. 

Excepted case, in which an injunetion was 
ranted, though not prayed for by the bill. 
lomfield v. Eyre, 8 Beav. 250. 

3. Next friend.—Difficulties in dealing with 
suits filed by strangers on behalf of infants. 
On the one hand you may encourage useless 
and expensive litigation, on the other, you may 
discourage interference very often necessary for 
their protection. Cross v. Cross, 8 Beav. 455, 

4. Guardians in Ireland. — Guardians were 
appointed in Ireland to infants brought up, 
a and domiciled there. Their fortunes 
were in court in England. The court adopted 
the proceedings in Ireland, appointed the same 
persons guardians, notwithstanding they resided 
out of the jurisdiction, and ordered payment to 
them of the maintenance money. Daniel v. 
Newton, 8 Beav. 485. | 


INJUNCTION, 


1. Covenant.—An application for an injunc- 
tion to restrain an alleged breach of covenant 
had been once ordered to stand over until the 
decision of two legal questions raised by the 
defendant. On those questions being decided 
in the plaintiff’s favour, and the motion comi 
on again, the defendant raised a third 
objection, and the court below, at his request, 
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directed a case to‘be stated for the opinion of a | relief, and that the relief cam be given with due 
court of law upon it, but, on the ground of the | regard to the just interests of others. 

delay in bringing it forward, granted an injunc-| It is doubtful whether the form of proceed~- 
tion in the meantime. On appeal, however, the} ings im such cases is strictly settled, or whether 
Lord Chancellor dissolved the injunction, not-| the same form is exclusively applicable to all 
withstanding that circumstance, on the ground| cases. If the [ieee for relief is made 
of the much greater facility of indemnifying the | immediately and before any proceeding of any 
plaintiff than the defendant, according as the| kind has been had, and if the evidence be clear, 
one or the other might succeed at law. a rehearing which places everybody in the same 

Where the interference of the court by in-| position as when the consent was given or 
junction depends upon a legal right which is| suppoged to be given would probably be sufhi- 
disputed, the court ought, for its own security,| cient. If the application be after the lapse of 
to put the matter into a course for ascertaining | years, after a devolution of title, and after va- 
that right; and if that is to be done by sending | rious proceedings have been had, the parties 
a case for the opinion of a court of Jaw, this; may have done or omitted to do 80 many acta 
court ought not to leave it to the option of the) materially affecting their rights, as to make it 
defendant, but ought itself to direct a case to| in the highest degree unjust to place them in 
be prepared, with a reference to the Master to| the same position as they were in at the time 
settle it, in case the parties differ. Rigby v.| when the consent was given or supposed to be 
Great Western Railway Company, 2 Phill. 44. | given. In such a case, a rehearing could 

2. Principles which ought to regulate the | scarcely be thought of itself sufficient. Again, 
exercise of the jurisdiction by injunction, | there may be differences in this respect between 
Spotliswoode v. Clarke, 2 Phill. 154. cases of fraud and cases of rnistake. In cases 
_ And see Waste, 1, 3. of fraud the party aggrieved may file an ongi- 
nal bill for relief, and it may well be thought 
that he ought always to do so. 

A decree made in 1830, contained an admis- 
sion of assets: a petition of rehearing and a 
further than that the Lord Chancellor either soon goin pte ihe pt Papen sedate 
decided it on the merits, or refused to hear it|tg he grounded on ‘a fraud committed. Held, 
on the ground that the defendant was in con-| jn 1845, that whether fraud or mistake had 
tempt for non-payment of costs. A motion! heen committed, yet, considering the circum- 
was afterwards made to the Master of the Rolls | stances of the case, the length of time that had 
to discharge the order, but he held he had no elapsed, the branmariaie task halk tile place, 
jurisdiction to interfere. Oldficld v. Cobbett, the absence of documents, and the imperfec- 
8 Beay. 292. tions of the evidence, justice could not be done 
| LACHES. upon a mere rehearing of the cause as it stood 

Admission of assets.— Decree.—Tuzation.— | in 1830. 

Observations as to the mode and forms of} Observations as to the allowance to solicitors 
wing up and passing decrees in the regis- | in taxation of costs for business not ne 
trar’s office. or required for the interests of their clients, by 

By consent, the registrar, in drawing up a|way of compensation for services for which they 
decree, sometimes permits such alterations to are inadequately remunerated. Distinction be- 
be made in it as he believes the court would | tween this and fictitious charges for important 
sanction, and which are binding on the parties. | business as done, which, in fact, has been neg- 

Strict regularity requires that every word of |lected. Davenport v. Stafford, 8 Beay. 503. 


JURISDICTION. 

__ Appeal.—An appeal was made to the Lord 
Chancellor against an order of the Master of 
the Rolls. What was done did not appear, 


| _ 


a decree should be pronounced or dictated by} And sce Waste, 2. . 
the court, and that, without a subsequent order 
of the court, or at least without personal com- —__n 


munication with the judge, no alteration should| Per capita.—Gift of a legacy to A. for life, 

made, This became at first inconvenient, | with remainder to B. for life, and after the death 
and at length impracticable, and now the re-| of the survivor, upon trust to pay it “to, be- 
gistrars, upon consent, allow alterations, as the | tween, or amongst C., if then living, but if then 
admission of assets and striking out the direc- | dead, to, between, and amongst C.’s children 
tion to take accounts, which would have been|and the children of B. then living, e ually,”” 
necessary if assets had not beenadmitted. The|&c. Held, that C. and the children of B. took 
admission is usually stated to have been made| per capita. Rickabe vy. Garwood, 8 Beav. 579. 
by the party’ counsel. 


As to the mode of proceeding to be relieved ns 
from an admission in a decree fraudulently in- LUNATIC, 
serted, or consented to by mistake. 1. Part maintenance of wife out of her sepa- 


.. If a party bas been induced by fraud to con- | rate income.—The court will not order a sale of 
sent, or has by mistake consented to a decree, stock bequeathed to the separate use of a marrie@. 
the court has the power to relieve him, and will | woman, who afterwards became insane, for the 
do 50, Upon being satisfied that fraud or mis- | purpose of reimbursing her husband the medi- 
take existed, that the conduct of the party|cal and extra expenses occasioned by har 
himself had not deprived him of the title to} lunacy, and which had been discharged ote 


>» 
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husband out of his own income. Re Alvey. 
32 L. O. 395. 

2. Carriage of commission.— Appointment ©, 
commitice.— Where there is a contest between 
several parties for the carriage of a commission 
of lunacy, the court considers only which of 
them iz most likely to bring out the truth, and 
no regard is paid to proximity of relationship 
and other considerations of that kind, thoagh 
these are of importance when the question is as 
to the appointment of a committee. 

In a contest for the committeeship of lunatic, 





the party who has the carriage of the commis- 
sion is not on that ground entitled to any 
- Where the issuing of a commission of lunacy 


rT) or the carriage of it contested, the 
court will not prospectively give leave to any 
party to propose himeelf as committee in the 
event of the subject of the commission being 
found of unsound mind, but in issuing the 
commission will direct that no- proceedings be 
taken for the appointment of a committee until 
farther order. Webd, in re, 2 Phill. 10. 

3. Power to deal with separate estate of 
married woman for benefit of husband and chil- 
dren.—A wife being of unsound mind and in 
confinement, and her husband being poor and 
unable to maintain her, the court ordered that 
the surplus income of her separate property, 
after providing for ber maintenance, should be 
paid to the husband, but refused to apply any 
“as of the principal fund to reimburse the 
jusband what he had actually paid for her past 
maintenance. 

Quere, whether, if the expenses of her past 
maintenance had been stil] unpaid, that circum- 
stance would have made any difference.  Ed- 


wards y. Abrey, 2 Phill. 37. 
4. intment of committee.— A bastard 
tenant for life of real estates being found 


Funatic, leave was given to his natural daugh- 
ter, who had resided with him up to the time 
of his confinement, to carry in proposals for a 
committee of the estate as well as of the person, 
as a check upon the remainder-man. Webb, in 
re, 2 Phill. 116. 

5. Advancement out of lunatic’s estate for 
his ee for a reference as to the 
Laity d advancing a large sum of money 
out of the capital of a lunatic’s estate to enable 
his son to purchase an estate refused. Thomas 
sm re, 2 Phill. 169. 

MARRIED WOMAN. 

1. Domicile.— Compromise.—Compromise of 
suit by married women domiciled in France 
sanctioned without reference to the Master, on 
proof that they had concurred in notorial acts, 
which, by the law of France, were binding on 
them, and that the subject-matter was mere 
personalty. Chameau v. Riley, 8 Beav. 269. 

2. Execution of deed not compellable-—The 
court will not make a peremptory order upon a 
reerried woman to execute a conveyance of an 


eatabe not settled to her separate use. Jordan | ' 


v. Jones, 2 Phill. 170. 
Case cited im the ju t: Foxon vy. Foxon, 
oa iota ° 
Sec Lasatic, |, 2. 


' MORYGAGOR AND MORTGAGBE. 
See Waste, 1. 
PARTNERSHIP. 


Production of docwments.—A partner who 
has mixed accounts of the partnership trans- 
actions with accounts of his own private affairs 
is bound, in a suit instituted for an account of 
the partnership transactions, to produce the 
book containing such accounts. Pesterre v. 
Willis, 33 L, O. 567. 


PUBLIC POLICY. 


An agreement to put an end to a suit for 
nullity of marriage on the ground of impotency 
is not contrary to public policy. JWtlson v. 
Wilson, 14 Sim. 405. 


RECEIVER. 


Executor. — Account.— Interest. — Principal 
and surety.—The estate of a deceased receiver 
was liable to make good certain payments, and 
his executors neglecting to pay pursuant to 
order, the surety was directed to pay the 
amount with interest at four percent. Clements 
v. Beresford, 32 L. O. 448. 


SPECIALTY DEBTS. 


Contribution between specific legatees and 
devisees.—A testator having made a particular 
devise of all his real estates, and having be- 
queathed several specific legacies, dies indebted 
by specialty and simple contract. His per- 
sonal estate not specifically bequeathed is more 
than sufficient to pay his simple contract debts, 
but not sufficient to pay his specialty debts: 
Held, that the amount necessary to complete 
the payment of the specialty debts must be con- 
tributed rateably by the specific legatees and 
devisees. ‘Tombs v. Roch, 2 Coll. 490. 


Cases cited in the judgment: Galton v. Hane 
cock, 2 Atk. 424; Forrester v. Lord Leigh, 
Ambl. 171; Aldrich v. Cooper, 8 Ves. 582; 
Pearce v. Loman, 3 Ves. 135; Mukeham v. 
ie jor 4 Bro. C. C.153; Clifton v. Burt, 1 
P. \W. 678, 679; O'Neal v. Mead, 1 P, W. 693; 

Haslewood v. Pope, 3 P. W. 322; Mirehouse 

v. Scaife, 2 Myl. & Cr. 695, 699; Hamby ¥. 

Fisher, Ambl. 127; 1 Dick. 194, Tipping v. 

Tipping, 1 P. W.729; Duke of Devonshire rv. 

Atkins, 2 P. W.381; Silk v. Pryme,1 Dick. 

384; 1 Bro, C.C. 138, cited ; Long v. Short, 

1 P, W. 403. 


And see Trust, 8. 
SPECIFIC PERFORMANCE. 
See Husband and Wife, 1. 
TAXATION OF COSTS. 
See Lackes. 


TRUST. 

1, Production of documents. — A its. — 
The affidavit of the solicitor of a defendant will 
not be admitted upon a motion for the produc- 
tion of documents. 

Communications passing between a trustee 
and other — relatively to the trust matters, 
anot be kept back from any of the cestuts 
ue trust, upon the grourid of professional con- 
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fidence subsisting between the trustee and the 
parties with whom he communicated, Tugwell 

v. Hooper, 33 L. O. 328. 

2. Recommendation in a will to an office — 
Words of advice not a trust.—Injunction.—The 
expression of a testator’s wish and desire that 
the trustees of his will should, whenever they 
might have occasion for a receiver, agent, or 
manager of his estates, appoint a certain per- 
son, does not confer upon the latter an irre- 
vocable right to be so appointed. 

An injuriction will not be granted to restrain 
the anticipated commission of an act where the 
plaintiffs equity (if any) would not arise until 
such act should have been done. Finden v. 
Stephens, 33 L. O. 186. 

3. Payment of money into court.—A trustee 
charged with misapplication of trust-monies 
admitted by his answer that he had misapplied 
three sums, and set forth a debtor and creditor 
account in which he credited himeelf with, 
amongst others, those three sums, and also with 
a fourth sum which was equally inadmissible, 
but which turned the balance of the account 
in his favour. On a motion for payment of the 
three sume into court, Held, that the plaintiff, 
not having in his motion challenged the fourth 
sum, the motion could only be granted to the 
extent to which the answer admitted a balance 
after striking those three items out of the dis- 
charge. Nokes v. Seppings, 2 Phill. 19. 

4. Staying proceedings cn the application of 
a defendant.—After a suit for the execution of 
the trusts of a deed, by which real estates had 
been vested in trustees for sale and payment of 
incumbrances, which were very numerous, was 
nearly ripe for hearing, the court, at the in- 
stance of the owner of the estates, ordered all 
the proceedings to be stayed on payment to the 
plaintiff of all his pecuniary claims in the suit, 
and costs, (all other parties to the deed con- 
senting,) although the plaintiff insisted that the 
execution of the trust in thie suit would inci- 
dentally affect other objects in which he was 
interested in reference to the estates comprised 
in it. Damer y. Earl of Portarlington, 2 Phill. 
30. 

_ 5. Forfeiture.—A courtof equity will declare 
and give effect to a forfeiture, where such for- 
feiture is incidental to the administration of a 
trust. Duncombe vy. Levy, 5 Hare, 232. 

6. Property lost.—Indemnity of new trustees. 
—In a suit to appoint new trustees of a settle- 
ment, where a part of the trust property had 
been lost by previous negligence or go of 
trust, the court refused to confine the trust to 
the remaining property, but appointed the new 
trustees of the whole of the property comprised 
in the settlement, directing (for the protection 
of the new trustees) a reference to inquire 
whether it would be proper to take proceedings 
for the recovery of the property which had been 
lost. Bennett v. Burgis, 5 Hare, 295. - 

7. Bank of England.—Forgery.—One of the 
two trustees of a sum of stock sold it out under 
a power of attorney to which he had forged the 
signature of his co-trustee, and some time af- 
terwarde abseconded. Held, that the Bank ot 


™~, 


Analytical Digest of Cases.—Superjor Courts: Lord Chancellor. 


England was compellable in a court of equity 
ig a the ama in the name of the other 
trustee, Sloman v. Bank of England, 14 Sim. 
475. 

8. Debt by specialty—The money due in 
respect of a breach of trust where the trust is 
created by instrument under seal is a speci 
debt. Wood y. Hardisty, 2 Coll. 542. 

Case Lge in the judgment; Bartlett v. Hodgsoa, 

11. KR. 42. 


WARD. 
See Guardian and Ward ; Infant, 1, 4: 
WASTE, 

1. Mortgagor and mortgagee. — Injunction, 
though not prayed. — After a decree in a fore- 
closure suit, a mortgagor in possession began 
to commit waste; he was restrained by injunc- 
tion, though no injunction was prayed by the 
bill. Goodman y. Kine, 8 Beay. 379. 

2. Tenant for life and remainder-man, — 
Length of time.—Laches.—Tenant for life com- 
mitted equitable waste in 1809, during the in- 
fancy of his eldest son, the first tenant in tail 
in remainder. The son came of age in 1819. 
In 1828, he was cognizant of the act of waste 
committed by his father, but did not institute 
any suit on account of them until 1840, which 
was two years after his father’s death. ° 

Held, that the suit was not barred by 1 
of time. Duke of Leeds v. Lord Amherst, 14 
Sim. 357. 

And see Laches. 


3. Incumbent.— Patron.—Injunction.—I\t can- 
not be decided as a general proposition, without 
any exception, that the conversion of ancient 
meadew into arable is to be treated as waste. 

In respect to waste, a parson or vicar is not 
to be considered as merely lessee for years, or 
as tenant for life, under a will or settlement. 

The court will not restrain an incumbent 
from ploughin »p a meadow infested with 
moss and weeds, for the purpose of laying it 
down again in grass when properly cleaned. 

Whether a patron is in any case entitled to 
an injunction to restrain the incumbent from 
ploughing up ancient meadows, guere. Duke 
of St. Alban s v. Skipworth, 8 Beay. 354. 


Case cited in the judgment: Simmons vy. Norton, 
7 Bing. 648. | 


And see Injunction. 





RECENT DECISIONS IN THE SUPE. 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 


ford € hancellor. 
Flight v. Marriott. April 30, 1847. 
RETURN OF DEPOSIT ON APPEAL. 


The appellant is entitled to the return of the 


sum deposited on presenting a peti: 
rehearing, if the pt a caer 
sacar and he is not deprived of tihss 


Superior Courts é "Kohts.—@..... Danak 


right by the fact that a case has been di- 
rected to try a question raised in the suit. 


Mr. Stuart apreea for the return of the sum 
deposited by the appellant on presenting the 
petition of appeal. The decree of Vice- 
Chancellor Knight Bruce in this case had been 
reversed, and a case ilirected to be sent to law 
to try the question of usury raised in the suit. 
The respondent made several objections, but 
the learned counsel submitted, that the appel- 
lant having been successful was entitled b 
the practice of the court to have the deposit 
returned 


The Lord Chancellor, after consulting with 
the registrar (Mr. Colville, sen.) said, he thought 
the deposit ought to be returned—such return | 
would not in anywise effect the issue of the. 
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which might be made adversely, namely, the 
usual order for a reference to the Master to 
report upon the title, when the objections now 
urged would be taken. His lordship after- 
wards, however, upon the representation that 
the purchase-money was only 260/., and that 
there was no other question between the parties 
but this one of the power to sell under the set- 
tlement, allowed the point to be raized on upon 
petition to come on with the motion, and the 
motion to stand over for that purpose. 

A petition was presented accordingly, but, 

Lord Langdale refused the application, stat- 
ing, that for the reasons assigned in Lioyd v. 


Johnes, 9 Ves. 37; Bennett v. Hamill, 2 Sch. & 


Lef. 566, and Curtis y. Price, 12 Ves. 89, he 
did not think that a purchaser was entitled to 
be relieved from his purchase, upon the ground 


action. | 





| of the decree under which the sale was made 
Rolls Court. 


| being irregular, although had such an objection 
| been open to a purchaser, he would have been 
Baker v. Sowter. bt 8th, and May 6th, ) entitled to be relieved in the present case. 


Re Pointz. March 11, 1847. 


The court will not, upon motion, discharge a ORDER FOR DELIVERY OF PAPERS, -— 80- 
purchaser from his purchase, upon the LICITOR, 

. of objections which affect the pro- | The court will not make an order for the de- 
priety of the decree for sale ; though where | livery of papers against a solicitor in his 
the purchase money was very small, it al- | absence, because he has not complied with 
lowed the objections to the decree to be an order to deliver his bill, without a pre- 
raised upon petition. ! cious order for the serjeant-at-arms to com- 
purchaser is not entitled Lo be relieved from | pel appearance. 


his purchase, upon the ground of the decree ''w11g was a motion to compel the delivery of 
under which the sale is made being ir- , certain title deede bya solicitor, without ‘ee 
regular. ‘judice to any lien he might have upon them. 
THis was an application to discharge an The solicitor had not delivered his bill though 
order for the payment of purchase money into! an order for the delivery of it had been obtained 
court, and for a reference to the Master to tax ,—and did not appear. 
the costs of the purchaser. Theorder had been’ Mr. Cooper for the motion, cited Cooper y. 
originally obtained on the application of the Hetrson,2 Y.& C. 515. 
purchaser, who now sought to have it dis-' Lord Langdale observed, that in that case 
charged, but it had been obtained upon the the solicitor appeared. Here the court was 
supposition that a good title could be made to asked to make an order upon a solicitor in his 
the rty purchased without a reference as absence—an order for the delivery of deeds and 
to the title. e purchaser now stated, that he | papers, because he had not delivered his bill. 
had discovered the title to be clearly bad, as | ‘The proper course would be to obtain an order 
the estate was in settlement, and there was no! for the serjeant-at-arms to compel an appear- 
person entitled to eell, so that the order for sale| ance. Order made accordingly, subject to the 
t not to have been made. | production of an affidavit of the bill not being 
r. Tinney and Mr. Hardy, for the motion, | delivered. 
relied on the circumstances as above stated, 
and aleo contended, that the order having been 
Originally obtained under an t as to| 
the time when the sale should be completed, | 
which had subsequently been abandoned, must ' 
Wee considered as # nullity. | 
br. Kindersley and Mr. Sheffield, contra. 
Lord Langdale said, he could not, on such | 
@n application as the present ome, consider ob- | 
jections to the decree, which this objection’ 
amounted to. The only question which he: 
could entertain was, whether the order sought 
2@ be discharged could stand in its present form. 
BE it had been drawn up by ent, and: 
that agreement had been deparicd from, the 
purchaser might be relieved, But in that case 
the proper course would be, to make the order, 


PURCHASER.— TITLE.—DECREE.— MOTION. | 


A 


Queen's Beneh. 
(Before the Four Judges.) 
The Queen y. Turk. Easter Term, 1847. 
PRACTICE.—CERTIORARI.— RETURN. 


In September A. B. was convicted before ma- 
yistrates of harbouring seamen, under the 
7 & 8 Vict. c. 112; in November a writ of 
certiorari issued to remove the record of the 
couviction into this court; in December a 
return was made; and in a the 

oints for argument were given. The con- 
ee aa fo set out the evider< 
taken before the magistrates, The “Tt 
discharged a rule obtained either ~ 7#2sh 
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the return, or to take it off the filee of the| man and his children, Here the record is 


court, in order that the conviction might be 
amended by setting out the evidence. 

The certiorari required the magistrates to 
return the sheere of a conviction in which 
A. B. was convicted of certain trespasses 
and contempts. 


Held, that although only one offence was 
committed, the conviction was properly de- 
scribed, and that after the magrstrates had 
returned the right conviction st was too late 
to take such an objection. 


. A writ of certiorari having issued, on the 
fiat of the Attorney-General, to bring up a 
conviction, under the statute 7 & 8 Vict. c. 
112, the Merchant Seamen’s Act, a rule nisi 
was afterwards obtained to show cauge why the 
writ should not be quashed, or why the return 





properly described, unless the court holds that 
the plural does not include the singular. 

Lord Denman, C.J. It ap to me this 
application is made too late. is no doubt 
the court will interfere in certain cases for the 

rpose of preventing mischief being done, but 
it is difficult to see what should have interfered 
to prevent an application being made to amend 
the conviction between the months of ber 
and January. If the court should see that any 
fraud had been practised, or that any person 
had been improperly convicted, it might, in the 
exercise of its discretion, grant such an imdal- 

ce, but there is no sufficient ground for the 
interference of the court in the present instance. 


| On the other point I think there is no objec- 


tion to the form of this certiorari, it is perfectly 
consistent with the constant course of practice. 


should not be taken off the files of the court in| The certiorari requires the magistrates to 
order that the conviction might be amended by | return the record of a certain conviction, and 
the magistrates. ‘The conviction was for har-| if there had been any doubt or ambiguity, =a 
bouring seamen, and the defect in the convic-| might have returned that they had no suc 

tion was, that all the evidence was not set out.| conviction, but they do not do so, they return 
The conviction took place on the 22nd Sept.,! a conviction which the Attorney-General says 


on the 12th November the certiorari issued, on! is the one he wanted. 
the 5th December the return was made, and on 
the 16th January the — for argument were 
given. The object of the application was, to 
enable the magistrates to supply the defect in 
the conviction in order that the opinion of the 


Patteson and Wightman, J.’s, concurred. 
Rule discharged. 
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court might be taken on the construction of| Hilton v. Lord Granville. Easter Term, 1847. 


the 50th and 51st sections of the act. 

The court called upon Mr. Greaves in support 
of the rule. The evidence intended to be in- 
serted in the conviction had been received b 
the magistrates, but from some omission ha 
not appeared in the conviction. I can find no 
case where such an amendment has been al- 
lowed, but the court has a discretion in the 
matter, if they think fit to exercise it. A convic- 
tion may be drawn up at any time till im- 

ched directly or indirectly, either by being 

fitigated in a court of appeal, or on a writ of 
th us. Rex y. Dukes,* Rex v. Barker,» 
Rez v. 
Neville,* Mellish vy. Richardson.‘ 

He also contended, on the authority of the 


. Hediagham Sible,s that the cer- Of Easter ‘Term, applied 
Fe ee or tag treed of a Sor atrial at bar, and kor ths ecmemncaing of i 


tiorari which was to bring up the record of a 
conviction of ccrtain trespasses and contempts, 
did not include trespass and contempt in the 


— number. 

e Altorney-General, (Sir J. Jervis,) contra, 
was only called upon to answer the last ob- 
jection. This certiorari is framed according to 
the uniform and constant course of 
There is only one offence committed, and it is 
not contended that the istrates have not 
returned the right conviction. In the case 
cited the order was for the removal of a man, 
his wife, and their children, and the certiorari 
described it as an order for the removal of the 


® 8 Term R. 625. » 1 East, 186. 
“© 29 Barn. & Creas. 717. 4 1 Burr. 488. 
*a Barn & Adol. 999. ‘7 Bar. & Cres. $19. 

| © ) Burr. S. C. 102. 





arsh, Rex v. Wakefeld,’ Rex v.| 


practice. | 


PREROGATIVE OF THE CROWN.—VENUE. 


The prerogative of the crown to change the 
venue in an action can only be exercised 
the crown officers in actions coming within 
the class of personal in the sense of tran- 
sitory. 

Quere, Whether in a rule to show cause the 
Attorney-General has, officially, in this 
court, a right to the final reply. 


certam 


Action for negligently worki 
| mines underneath the town of Newcastie 


under-Lyne. The defendant, who was a tenant 
of the crown, applied for and obtained an aide 


|e roi. The Attorney-General, at the latter 


ex ofacio for an fis 


jury from the county of Middlesex. 
| Mr. Godson 4 


now moved for a rule to set 
aside this order so far as related to the sum- 
moning the jury from the county of Middlesex. 
The right of the crown to an o of that sort 
| is confined to cases of a purely personal astare, 
and does not extend to cases affecting an im- 
terest in land. The Attorney-General w. 
Churchill, (as where a case of the Atterney- 
General v. Parsons,’) founded on a statement 
made in Manning’s Exchequer Practice, was 
overruled. 
The Attorney-General and Mr. Elis showed 
cauee in the fret instance. This case is not 
touched by that of The Attorney-General v~ 





"18 Mee. & Wels. 171. * 2 Mee. & W. 23, 
. Bk. 3, ¢. 21, 8. 1, p. 96. 
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Cherckill, That case merely corrected an 
error previously existing in the profession, and 
declared that the crown had no right of thie 
kind in an information of intrusion. 

the court thought such an information to be a 
proceeding of a real, and not of a personal 
nature. But here the proceeding is altogether 
of a personal nature: it was an action for 
damages for negligently working mines. It is 
entirely distinct from a proceeding in which 
the right to the soil is in issue. ‘I'he crown 
had a right to prevent, in a case like this, the 
issuing of the writ of sisi prius, and if so, the 
trial must, as of course, take place at bar. 
Surely if the right of the crown attached so far, 
it muet attach to the extent of changing the 
county from which the jurora were to come. 
This is not merely the case of a prerogative of 
the crown court, but is a prerogative used for 


4ap 


nothing like authority for what we are now 
asked to do, nor is there, in my opinion, 
necessity now shown to the court to justify % 
in saying that this peculiar proceeding ought 
to be ad I »m therefore of opinion 

the present rule must be made absolute, -and 
the previous order must be discharged. 

As to the right of the Attorney-General to 
reply, I ought to say that Mr. Robinson (the 
Master of the Crown Office) informs me, that 
in 1841, his right in a case of this sort was de- 
nied in this court, though it was said that he 
was allowed that right in the Exchequer. 

Mr. Justice Patteson said, that it was impos- 
sible to distinguish this case from that of The 
Attorney-General vy. Churchill, which in his 
opinion was rightly decided. The plaintiff here 
was compelled by the nature of the action to 
lay the venue in Staffordshire, and the crown 


the benefit, and conceded to the demand, of| had no right tocome here and as a matter of 


the subject. 
Mr. Godson, Mr. Stammers, and Mr. —— 
Brown, in support of the rule. ‘The right of the 


erogative alter that venue, for the case ree 
erred to distinctly confined the power of the 
crown in thus changing the venue to actions of 


crown is restricted to actions that are personal | atransitory nature. 


in the sense of transitory. Where the action! 

kes of the nature of the realty, the crown 

no prerogative of the sort now contended 
for. The jurors may be required to have a 
view. Now they can only have that by the in- 
troduction into the venire facias juratores of a 
clause empowering the sheriff to take the jurors 
to the place to be viewed. The sheriff of Mid- 
dlesex would have no right to take the jurors 
summoned from that county into the county of 
Stafford to view a place situated within the 
bailiwick of another sheriff. 

The Attorney-General claimed the right of 
reply, and 

Lord Denman said, that at least is a clear pre- 

tive of the crown. 

he Altorney-General, The objection as to 
the view has nothing to do with the case, for if 
that could operate to prevent the application of 
the rights of the crown, it would operate in 
cases of-proceedings purely personal, which con- 
fessedly it would not. 

Lord Denman, C.J. It appears to me that 
the case of The Attorney-General v. Churchill 
has in substance decided the present. Mr. 
Baron Parke, in delivering the judgment of the 


court there, says,/—“This question must be | ypon the defen 


Mr. Justice Wightman and Mr. Justice Erle 
concurred. 
Order for summoning the jurors from Mid- 
dlesex discharged. | 
The Attorney-General then, on behalf of the 
crown, made a suggestion to the effect that a 
fair trial could not be had in Staffordshire, and 
on that suggestion asked for a rule to show 
cause why the venue should not be changed. 
Rule granted, 





Common Pleas, 
Stockbridge v. Owen. Easter Term, 1847. 


CHAMBERS. — COSTS AFTER 
ABANDONMENT. 


After a summons obtained before a judge at 
chambers has been abandoned by the party 
obtaining it this court will not entertain an 
application to l such party to pay the 
costs consequent thereon, The mode of en- 
forcing payment (if at all) ts by another 
summons at chambers. 


Dowling, Serjeant, moved for a rule, calling 
dant to show cause why he 


SUMMONS AT 


determined, as such always are, by authority, | should not pay the costs occasioned to the 


viz., by preerdent and the decisions and dicta 
of judges and text-writers.” In speaking of 
the dicta of text-writers, the learned judge did 
not mean to say that text-writers could create 
the law, for it is curious enough that that very 
case of The Attorney-General v. Churchill arose 
out of the mistake of a most learned living text- 
writer, who had mieapplied a case which is to 
be found in Savill’s Reports. But though 
text-writers cannot create the law, they may 
show what has always been treated as law. 


That i ing precedents. 
Now hare there are no precedents? there i 


‘eM. & W. 891. 
* Lyster and Eaton v. Edwards, 





PS by a summons which the defendant 

d taken out before a judge at Chambers, and 
afterwards abandoned. He was proceeding to 
state the circumstances, but without hearing 
him further, ; 

The Court said, without expressing any 
opinion as to whether or not the right to costs 
existed, it was clear the only mode of pro- 
ceeding (if at all) was by a judge’s summons, 
ia hponer way may —o had commenced, 
an erefore, present application 
could not be entertained. 

Rule refused, 


, tad 
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Brehequer. 


Christie and another, assignees of Yeld, a bank- 
rupt, v. Bell and another, public officers. 
WRIT OF 8UMMONS.—AMENDMENT.—LIMI- 
TATIONS. 

The court will amend a writ of summons by 
inserting therein the character in which the 
plaintiffs sue, or the defendants are sued, 
if tt appear that the debt would otherwise 
be barred by the Statute of Limitations. 


In this case a writ of summons issued, directed 
te “ Robert Bell and Edward Stewart,” requiring 
them (inthe usual form) to enteran ap ceat 
the suit of “ James Christie and Joseph Adnit,” 
in an action on promises. A declaration was 
delivered in which the plaintiffs described 
themselves as the assignees of Yeld, a bank- 
rupt, and the defendants were described as two 
of theregistered public officers of “The National 
and Provincial Bank of England Banking 
Company.” Alderson, B., at chambers, having 
set aside the declaration on the ground that it 
\aried from the writ in the description of the 

jes, an application was made to amend the 
writ by stating therein the character in which 
the plaintiffs sue and the defendants are sued, 
and it appearing that the debt would otherwise 
be barred by the Statute of Limitations, Parke, 
B., ordered the amendment. 

The Attorney-General moved to rescind the 
‘order of Parke, B., upon affidavit that the 
money sought to be recovered was received by 
the banking company in the year 1840, and had 
been distributed among the shareholders of the 
bank at that time: that the hr was 
a fluctuating bedy, and now consisted of many 

rsons who were not shareholders in 1840. 
twas. therefore, submitted, that the effect of 
the amendment would be to change the de- 
fendants and to render liable those members 
who have never received the money. In Ro- 
bert v. Bate, 6 Adol. & E. 783, the court of 
Queen’s Bench refused to amend a writ by 
adding the name of a defendant; though that 
case ig at variance with the decisions in this 
court. Lakin v. Watson 2 C. & M. 685; 
Brown v. Fullerton, 13 M. & W. 556; Culver- 
well v. Nugee, 4 Dow. & L. 32. 

Pollock, C. B. I consider the point as settled ; 
‘but if it were open, I think we ought not to 
allow an amendment where the Statute of Limi- 
tations has begun to run. 

Alderson, B. When the judge allowed the 
amendment he must have been eatisfied that 
the service was on the defendants as public 
officers, and not in their private capacity. If 
so, what injury is done by inserting in the writ 
the words public officers? 

Parke and Rolfe, B.s concurred. 

Rule refused. 
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BUSINESS OF THE COURTS. 


Gueen’s Bench. 


Tue court will, on Monday, the 14th—Tués- 
day, the 15th—Wedneeday, the 23rd—Satuar- 
day, the 26th—and Wednesday, the 30th days 
ef June, inst.; and on Thursday, the Ist— 


Bachequer.— Business of the Courts.— Proceedings in Parliament.— Letter Boz. 


Friday, the 2nd—and Saturday, the 3rd days of 
July next, hold sittings, and will proceed in dis- 
ing of the business in the Crown Paper; 
and will also hold a sitting on Wednesday, the 
7th Jaly next, and give judgment in cases pre- 
viously argued. 

PROCEEDINGS IN.PARLIAMENT RE- 

LATING TO THE LAW. 

thouse of Zords. 

NEW BILLS IN PROGRESS. 
Consolidation and Amendment of the Law 
of Bankruptcy. For 2nd reading. The Lord 


Chancellor. 
For 2nd reading. 





Debtor and Creditor. 
The Lord Chancellor. 

Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. (No. 
2.) In Select Committee. Lord Brougham.“ 

Threatening Letters. For 2nd reading. 
Lord Denman. 

Clergy Offences. In Committee. 


thouse of Commons. 


NEW BILLS IN PROGRESS. 
City Small Debts Court. In Committee. 
Mr. Masterman. . 


Law of Railways. Mr. Strutt. . 

For the Speedy Trial and Punishment of 
Juvenile Offenders. InCommittee. Sir Joha 
Pakington 


Lunatic Asylums Regulation. Att.-General. 

Inclosure Act Amendment. Sir F. Thesiger. 

Health of Towns, Lord Morpeth. 

‘Towns Improvement Clauses. : 

Taxation of Costs on Private Bills. 
Committee. Mr. Hume. 

Registration of Voters. For 2nd reading. 
Mr. Walpole. 

Highways. In SelectCom. Sir Geo. Grey. 

Administration of the Poor Laws. Sir Geo. 


rey. | 

Copyhold Commission Continuance. 

Turnpike Acts Continuance, 

Loan Societies Continuance. 

Ecclesiastical Courts. Mr. Bouverie. 

THE EDITOR’S LETTER BOX, 

“An Articled Clerk” states the following 
point in conveyancing practice :—* 4. ts 
a lease to B., each of whom employs a solicitor 
in the ordinary way. .’s solicitor attests the 
execution of the lease by his client, and B.’s 
solicitor attests the execution of the counter- 
part, neither lessor nor lessee personally ap- 
‘gaap leg The credit of each solicitor is taken 

y the other that the lease and counterpart 
have been duly executed by the respective 
parties.” Our correspondent asks whether a 
solicitor is justified in this course, and whether 
he would be liable to bis client in an action, 
should it afterwards be discovered that the 
signature of the opposite party was not genuine. 

“Tacitum” inquires whether the widow of a 
person who dies seised of a rent-charge. or 
modus, Pc age out of freebold lands, is enti- 
tled to dowér thereout ? 

The letter of C. F. C., shall be attended to. 


She Legal Obser per, 
DIGEST, AND JOURNAL OF JURISPRUDENCE, 





SATURDAY, JUNE 12, 1847. 








“ Quod magis ad Nos 
Pertinet, et nescire malum est, agitamus.” 
Honrat. 
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OPERATION OF THE COUNTY _|ilaw practice in actions of ejectment, when 
COURTS ACT. the declaration has not been served on the 
——— tenant in possession personally, but it is 
Tue diversity of decision and practice, | shown to the satisfaction of the court that 
which was predicted as the inevitable con- | it has come to his knowledge in due time, 
sequence of the establishment of the | furnishes a clear and obvious analogy, and 
‘County Courts, without effective superin-| the reported cases on this branch of prac 
tendence or appellate control, begins| tice, it might be imagined, would guide the 
already to excite dissatisfaction. Conflict-| judges of the County Courts in deciding as 
ing decisions are reported to have taken; tothe nature of the evidence necessary to 
‘place on various points of greater or less;show that the service of the summons had 
practical importance. From a multitude of | “ come to the knowledge of the defendant 
communications received on the subject we | ten clear days before the return day.” We 
shall refer to a few instances, selected upon; have only heard of a single instance in 
a consideration of the extensive application | which any judge of a County Court has 
of the principles involved in them. adopted this view. In nearly every dis- 
The rules of practice settled by the/|trict a different rule is laid down, as to 
judges of the superior courts, so far as they | what evidence shall be necessary to satisfy 
sl tocases in which the summons to/the judge that the summons has come to 
appear to a plaint has not been personally the knowledge of the defendant. Some 
served, would seem to admit of a great judges are satisfied, if the bailiff’s assistant 
variety of construction. | swears that he left the summons at the de- 
The 6th rule provides, that “‘cvery such fendant’s supposed residence more than 
summons must be served ten clear days | ten days before the return day. It is 
‘before the holding of the court at which it | thence assumed that the service must have 
be returnable,” whilst rule 11 pro-|come to the defendant’s knowledge in due 
vides, that “in all cases where a summons time. Other judges require, that the sum- 
to appear to a plaint shall not have been | mons-server should swear, that he re- 
served personally, and the defendant shall quested the person to whom he delivered 
not appear at the return day, it must be | the summons to deliver it to the defendant 
ecovel. is the satisfaction of the judge,|upon his return; whilet other judges re- 
the service of such summons has come | quire evidence that some inmate of the de- 
to the knowledge of the defendant ten|fendant’s house promised to deliver the 
clear days before the said return day.” summons to the defendant upon his return 
Without discussing how far the latter|home; and we understand one or more of 
regulation may be considered expedient or | the judges have been so strict as to require 
mecessary, We may venture to remark, that |some evidence of subsequent declarations 
it does not appear to be econ compli-|made by the party with whom the sum- 
‘cated, or to suggest any extraordinary dif-| mons was left that it had come to the de- 
ficulties of construction. The -common|fendant’s hands. If the prouf of service is 
' Vou. xxx1v. No. 1,005. : | _ . # 
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insufficient, it is the practice, we under-|may bring distinct plaints in respect. of 
stand, of many judges to dismiss the sum-|each cause of action. If this construction 
mons absolutely, leaving the plaintiff to| of the act be correct, it is evident the new 
commence de novo; but we have heard of| courts will have a more enlarged jurisdic- 
cases where* the ¢ensideration was ad-| tion than as at first supposed, and by the 
journed to give the plaintiff an opportemity | splitting of demands.in the manner sug- 
of effecting service without requiring him| gested, plaints may be multiplied to an 
to issue @ new summons. - os extent which will give the judges of the 
». The statute* declares, that-“ all-pleas of| County -Courts established in populous 
personal actions where the debt or damage | districts an income derivable from fees far 
claimed is not more than 20/., whether on| exceeding the sums paid by way of salary 
balance of account or otherwise, may -be|to*the judges of the superior courts at 
holden in the County Court; and, as our| Westminster. An erroneous impression 
readers have learned, by a decision pub-! prevails, that the emoluments receivable 
lished last week, one of the new judges’ by the judges of the new courts is limited 
conceives that this provision enables the|to 1,200/. per annum, and that the clerks 
County Court to entertain a suit for alonly receive 600/. per annum. As the 
portion of a plaintiffs claim, reserving to| matter now stands, the judges, clerks, and 
the plaintiff the right of enforcing the) high bailiffs, are entitled, under the 37th 
other portion of his claim by a second, or! section, to receive and keep all the fees 
‘several successive plaints.> For example,| payable under the schedule marked -D, and 
‘it is said, that if a plaintiff claims 1002. for’ although the amount of fees must vary in 
five parcels of goods of equal value, de-| every district, as already hinted, it is said, 
‘livered at different times, he is not bound | that the fees receivable by the judges 
to enforce the claim by one action, but! under that schedule in some districts will 
may enter five different plaints in the! quadruple 1,200/. per annum, and in such 
County Court, and recover upon each to| cases the fees of the clerk and high bailiff 
‘the extent of 207. So, if 601. be claimed| will be m the same increased proportion. 
‘for three quarter's rent, it is held that the| By the section last referred to, the Seere- 
‘plaintiff may enter a distinct plaint for the | tary of State, with the consent of the 
rent due in respect of cach quarter, and in | Treasury, may diminish the amount of 
‘this manner recover the full amount due to! fees, and under section 39, her Majesty, 
him, It was understood when the measure| with the consent of her Privy Council, 
was before parliament, that the 68rd section ' may order the judges, clerks, bailiffs, and 
‘was introduced into the act expressly al bereania of the new courts to be paid by 
‘prevent such a construction. That section’ salaries instead of fees, and in that case, 
enacts, “that it shall not be lawful for any! (under section 40,) the salary to be re- 
plaintiff to divide any cause of action for ceived by a judge is not to exceed I ,200¥., 
‘the purpose of bringing two or more suits; and that of a clerk 600/. per annum, ex- 
‘m any of the said courts, but any plaintiff. clusive of the salaries to clerks employed 
‘having a cause of action for more than 20/.,\in the business of the courts, and other 
‘for which a plaint might be entered under/ expenses incidental to the office, and ex- 
‘this act if not for more more than 20/., may clusive of the sum that may be allowed b 
abandon the excess, and thereupon the! the Treasury for travelling expenses, with 
plaintiff shall, on proving his case, recover) reference to the size and circumstances of 
‘to an amount not exceeding, 20/., and the| each district. 
judgment of the court upen such plaint; It appears to be contemplated by the act, 
strall be im full discharge of all demands in| that the bailiff may hereafter be paid by a 
‘respect of such cause of action, and entry| fixed salary instead of fees, as well os the 
of the jadgment shall be made accordingty.’| other officers. From the great anxiety dis- 
Ft is now contended, that effect is given to| played, however, in protecting the rights 
the clause last cited by holding, that when | of the bailiffs in respect of fees, we 
a single cause of action exceeds 202. if the| hend it is not anticipated this useful clags 
plamtiff proceeds in the County Court, he| of officers are speedily to be reduced to 
must abandon the sarplus, but that he is| fixed salaries. In the schedule D, annexed 
not bound to include separate causes of| to the act, under the title of “‘ High Baalaé¥*s 
fn exceeding 204. in one plaint, but| Fees,’ in the first line we find, that the 
mS oibie: ___-._ | high bailiff is entitled to fees, varying from 
' =e el \Wiet ©. 95, 8. 58. 2d. to ts. 6d., according to the amount of 
ee heal tion in our last, p. 126. | the ~ plaintiff's claim, for “calling ery 
a 
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cause.” It has already been ascertained 
m the County Courts, as in every other 
court for the recovery of debts, that a large 

rtion of the suits which are com- 
menced do not come to a hearing, but are 
arranged between the parties out of court. 
In such cases, the parties do not in general 
go through the idle form of appearing at 
the time appointed for hearing, and if the 
bailiff’s fee for “calling” the cause were 
postponed to this stage, he might call upon 
suitors for his fees as he might “ call 
spirits from the vasty deep,’’ without any 
security that the one more than the other 
would respond to his call. To obviate this 
@ifficulty the practice has already been 
established, we are informed, in many dis- 
tricts, of obliging the plaintiff upon enter- 
ing his plaint to lodge: the bailiffs fee for 
“calling the cause.” By this prudent ar- 
rangement, if the debt should be paid, or 
the matter in dispute amicably adjusted, 
before the day fixed for hearing, the high 
bailiff “ moults no feather.” Some persons 
are so unreasonable as to complain of this 
arran t, and to ask, would it be 
tolerated, if a suitor upon applying for a 
writ of summons to commence an action in 
one of the superior courts, was informed 
that he must then deposit the court fees 
payable upon a trial ? 

Other instances have been communi- 
cated where the judges of the County 
Courts are said to have evinced a disposi- 
tion diametrically opposed to that which 
prevails elsewhere, by discouraging the 
amicable arrangement of claims between 
parties, without the intervention of the 
court, and recommending, if not personally, 
at all events by their officers, that suitors 
should in every case fortify their arrange- 
ments for payment by embodying them in 
an order of the court. The granting of an 
order in every case is preceded by the 

t of certain prescribed fees, varying 
R amount from three pence to three 
shillings, payable as well to the judge as 
the clerk ; and it has been stated, that the 
schedule of fees in this particular is so am- 
biguously framed as to have already occa- 
sioned a diversity of practice in regard to 
the fees claimed upon “ entering and draw- 
ing up every judgment and order.”’ 

tever may be the merits or defects 
of the measure in other respects, it must be 
considered matter of regret, that when the 
experiment of the New County Courts was 
resolved upon, an element of suspicion 
should unnecessarily be mingled m their 
constitation, by enacting that the compen- 


toy 
sation of the judges and other officers should 
be dependent upon fees, and the amount of 
their emoluments be increased or dimi- 
nished in proportion to the number of 
plaints entered. Although, in point of 
fact, no sordid considerations should ever 
enter into the minds of those upon whonr 
the duty is devolved of making practical 
regulations and pronouncing judicial deci- 
sions in the new courts, it may sometimes 
be suggested that they have acted with a 
view to the multiplication of sujtors, or 
with an inordinate regard to the pecuniary 
interests of their own officers. To be sub- 
ject to such an imputation, however un- 
founded, must be painful and embarrassing 
to men of delicate and honourable feeling. 
As it does not require the authority of par- 
lament, but may be effected at the instance 
of the executive government, by means of 
an order from her Majesty in council, we 
hope to see the judges and officers of the 
County Courts speedily relieved from the 
invidious distinction of having their ser- 
vices compensated by the payment of a 
multitude of fees of small amount instead 
of by fixed salaries, 

We cannot conclude this notice without 
referring to the application made to Mr. 
Justice Wightman, sitting.in the Practice 
Court of the Queen's Bench, on the 2nd 
June, and which appeared in all the daily 
papers on the following day, at the instance 
of Mr. William Ablett, who held the office 
of Clerk of the Court of Requests at 8t. 
Albans, (under the 25 Geo. 2, c. 38,) since 
the year 1825. Itappeared that the judge 
of the New County Court for the district 
which includes St. Albans, had appointed 
Mr. Edward Gibson as clerk, and the 
motion in the Bail Court was for a rule to 
show cause why an information in -the 
nature of a guo warranto should not be 
filed against Mr. Gibson for exercising the 
office of Clerk of the County Court at St. 
Albans. We are informed that the role 
has since been enlarged, and is not likely 
to be discussed until Michaelmas Term, 
Without presuming to offer any opinion 
upon the legal question involved in Mr. 
Ablett’s case, we believe we give expres 
sion to the universal feeling which prevails 
throughout the profession, when we state, 
that in the appointments under the Small 
Debts Act great hardship and injustice has 
been inflicted on individuals by disregarding 
the claims of old and meritorious officers.’ 
In reference to this subject, we commend 
to our readers’ attention the discussion’ 
in the House. of Commons: on ' Tuesday 
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evening last, in reference to Mr. Drew’s 
case, the particulars of which we published 
in a former number. It is satisfactory to 
know that, beyond the circle of govern- 
ment retainers, it appears to be universally 
considered that Mr. Drew has been unfairly 
and unjustly treated. 


Tazation of Partiamentary 





TAXATION OF PARLIAMENTARY 
_ COSTS.—LAW OP ATTORNEYS. 





Tue bill relating to the taxation of costs 
ou private bills in the House of Commons 
has been for a time suspended, but at the 
time we write may be again before the 
house.° 

It is highly objectionable in principle, 


Costs.— Law of Attorneys. 


The bill also proposes, that the report of 
the taxing officer shall be final and without 
appeal; that all costs and charges incurred 
on behalf of corporations or trustees havin 
no pecuniary interest in opposing bills shall 
in all cases be compulsorily taxed; and 
that any five or more shareholders of any 
joint-stock company may require the taxa- 
tion of the charges of solicitors for promot- 
ing or opposing private bills in the House 
of Commons; and there are various other 
provisions by which the right of solicitors 
to recover from their clients their profes- 
sional charges for business transacted by 
the direction of such clients will be re- 
stricted, and in some cases entirely taken 


away. | 
ade the provisions of the Attorneys 


and would be found injurious in practice. 'and Solicitors’ Act there is an appeal from 
It seeks to establish anew board for the ‘the decisions of the taxing masters of the 
taxation of costs on bills in the House of Court of Chancery tothe court itself. In 
Commons, superseding that of the Court of ‘the present bill this principle will be de- 
Chancery, and constituted of persons dif- parted from, and an inexperienced tribunal 
ferently qualified. It will be recollected, |appointed for the taxation of costs, without 
that in 1842, when the Six Clerks’ Office the power of appeal in case of error or 
was abolished, and amongst others, taxing | mistake, to which all such tribunals are 
Masters appointed, it was provided, in /|practically admitted to be liable. If an 
effect, that the future members of that appeal is to be allowed, as in all other 
board should be solicitors of 12 years actual ' similar cases, there is no existing tribunal 

ractice. The Attorneys and Solicitors’ | to which it can be so satisfactorily referred 
Bill was also before parliament, but did not,as to the Court of Chancery which now 
pass till 1843, and it was of the nature of a has the jurisdiction; and therefore, the 
compact between the legislature and the, main objects of the bill can only be satis- 
profession that the taxing masters being ;factorily attained by extending the pro- 
solicitors of experience, every species of visions of the Attorneys and Solicitors’ 
costs (not before taxable) should be brought ' Act to the taxation of costs incurred for 





within the jurisdiction of the court. Not 
only conveyancing, but parliamentary costs, 
were comprchended within the arrange- 
ment, and it has been the practice since 
that time to refer parliamentary costs to 
one. of the taxing masters, and all parties 
have been satisfied with the result. It is 
competent, nut only for the client, but for 
third parties who may be liable to pay 
costs, to obtain a taxation, not only of the 
costs arising in the House of Commons, (to 
which the bill is confined,) but those also 
in the House of Lords. 

_ The proposed measure is therefore not 
only uncalled for—inflicting the needless 
expense of new officers—but is a violation 
of the arrangement by whicli it was pro- 
vided that solicitors, as the only duly quali- 
fied persons, should be appointed to fill the 
office of taxing masters. The bill autho- 
rizes the Speaker to appoint whom he 
pleases. 





© See the Bill, p. 70, ante. 


ian 


business transacted by all solicitors and 
| parliamentary agents. 

| It is remarkable that the evidence taken 
‘by the committee appointed to consider the 


subject of private bills has not been 
| printed. 

The Incorporated Law Society has pre- 
sented a petition against the bill, ably 
stating the above and other objections, 
and praying to be permitted to adduce 
such evidence as may appear to them ne- 
cessary for the purpose of proving the in- 
justice and inconvenience which would be 
the result of the bill if passed into a law as 
it now stands. 





The following are the reasons of the Incor- 
porated Law Society against the bill :— 


Bill read 1st, 7th May ; 2nd, 10th May ; went 
through commiltee, 11th May. 


“The bill ie founded on the recommendation 
of a Report from the Select Committee on Pri~ 
vate Bille, proceeding upon some 
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which has not been printed, and to which the 
petitioners have therefore not had access. 

- “The petitioners, as representing the in- 
terests of all the solicitors practising in Eng- 
land and Wales, object to the bill for the fol- 
lowing among other reasons : — 

* letly.— use it is thereby proposed to 
appoint a new and permanent tribunal, without 
appeal, for the taxation of the bills of all solici- 
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ctising in England and Wales, and there- 
ore the costs of other solicitors and lias: 
mentary agents cannot be taxed under it, yet 
the Taxing Masters of the Court of Chancery 
have hitherto, under the Speaker’s appoint- 
inent and the provisions of the act 6 Geo. 4, c, 
123, taxed all the costs which the Speaker has 
been called upon to refer for taxation under 
that act, with satisfaction to the Speaker and ta 


all | apes interested; and they are ready and 
parliamentary business transacted by them, | willing to undertake the duty of taxing all costs 
viz., 80 much of it as is transacted in the House | which, under the provisions of the bill now be- 
of Commons, notwithstanding that there is an | fore the house, are to be rendered liable to tax- 
already existing tribunal, (the Taxing Masters | ation; and this obvious course will not be at- 
of the Court of Chancery,) which, under the tended with any increase of expense, present or 
rovisions ‘*. “ re passed in — (6 hs J future, to the public. 
ict. c. 73,) has jurisdiction to tax the wholeof! .1,. . 
ee — “camel | “tis understood that the other objectionable 
ap of all a age be in rigs provisions contained in the bill are to be 
both ae og vty ; i foes the ‘abandoned, and consequently the petitioners 
ono of re yD oul _ q ‘he taki : _make no observations upon them. 
of a artis arse g hareiioe "he pete saa | “The petitioners therefore submit that all the 
the client in cases where the whole bill and the objects professed by the bill can be satisfac- 
whole asi relate to one and the a torily — legate! the appointment of ru 
must inevitably cause inconvenience and injury new officers, and without any expense to the 
to both artien il | - by extending the provisions of the 6 & 7 
= —Because the act of the 6 & 7 Vict. ! Vict. c. 73, to the taxation of costs incurred in 
c. 73, under which the party chargeable with! the House of Commons; and they confidently 
the bills of solicitors practising in England or | rely on the justice and wisdom of parliament 
Wales for business transacted in either house | for preventing the public from being perma- 
of parliament has a right to require the taxation | nently saddled with the expense consequent on 
param ng q | : 
of such bills, has been found to answer most the creation of a new office which they have 
effectually the purposes for which it was framed, | shown to be totally unnecessary.” 
after mature consideration of the whole subject ' 
by the judges of the courts of law and equity, * 
amd by the solicitors and attorneys who are | METROPOLITAN AND PROVIN- 
affected by it; and because the Taxing Masters! © CIAL LAW ASSOCIATION. 
of the Court of Chancery, on whom the duty of : : 


taxing all parliamentary costs devolves, and y r" 
he tate ad all the experience consequent . We understand that the committee of 


upon the taxation of such costs to a very large ™@nagement are proceeding actively in 
amount, and to whom the legislature specially ' maturing the plan of this society. It will, 
confides the taxation of the costs of all Estate of course, be necessary to enlarge the com- 
Acta, a number of which are passed every mittee, and include within it members 
session, have executed their duty to the satis- practising in all the populous districts, and 
faction of th he cli d the so-!5 = bP nda tnd 
—. court, the clients, and the 80-'t4 form yp rergeIey be pre out 
“pe , the various details stated in the address, 
Biden: Spl age” else veer gpm pea tera | and others which are essential for success- 


and permanent tribunal for the taxation of par- | a4 , 
tary costs would be a breach of the com- | fully ; accomplishing the purposes of the 
association. 


tors and parliamentary agents, for a part of a, 








upon the faith of which the solicitors of 

and and Wales waived the objections 
which they might. have made to the provisions 
of the act 6 & 7 Vict. c. 73, which rendered 
their costes for parliamentary, oonveyancing, 
and general business liable to taxation, to which 
suck bills were not previously liable, in consi- 
deration that such bills should be taxed by the 
siscors Some of the Court of Chancery, as is 
provided by that act. 

“ 4thly.—Because there ought to be an appeal 
from all tribunals of the nature proposed to be 
created by the bill; and such appeal can only 
eatisfactorily lie to the Court of Chancery, 
which already has the jurisdiction in similar 


“And 5thly.—Because, although the act of 
the 6 & 7 Vict. c. 73, extends only to solicitors 


It cannot be too often pointed out that 
the great use of this association consists in 
the union of town and country solicitors. 
for the benefit of the whole profession. 
No doubt much that it seeks to attain 
might be done by the Incorporated Law 
Society in London, and by the Country Law 
Societies in their several districts; but 
there is much that can anly be accom-s. 
plished by uniting the influence of both 
classes. The separate society may aid the 
joint body. The latter will leave to the 
former whatever can be effectually done in . 
their several localities. The Metropolitan 
and Provincial Association will, of course, 
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chiefly attend to those subjects and to that 
course of proceeding which can be more 
completely effected by the united body. 





CONSTRUCTION OF ATTORNEYS 
AND SOLICITORS’ ACT. 





DELIVERY OF CONVEYANCING BILL BEFORE 
b THE STATOTE. 


Lorp Denman delivered the judgment 
of the Court of Queen’s Bench, in Hilary 
Term last, upon a case argued in the pre- 
ceding Trinity Term, involving some points 
of great importance in reference to the 
right of an attorney or solicitor to maintain 
an action for conveyancing business done 
before the passing of the statute 6 &7 
Vict, c. 73.4 
' The opinion of the court was required 
under the following circumstances :—Mr. 
Brooks, a solicitor, brought an action in as- 
sumpsit for work and labour and upon an 
account stated, and the defendant pleaded 
that no bill was delivered as by the statute 
required, to which the plaintiff replied, 
that a bill was delivered modo et formd, 


without noticing the words in the plea, “as. 
At the trial 
ring to such bill.” 


by the statute required.” 
before Coleridge, J., it appeared that all 


Construction of Attorneys and Sokciters’ Act. 


was retrospective, and the plea followed the 
words of the 37th section. 

Upon the first point the court deter- 
mined, that the plea was sufficient without. 
stating that the work was done after the 
passing of the statute 6 & 7 Vict., as the 
court had already decided, in a case 
Scadding v. Eyles,* that the stat.6 & 7 
Vict. was retrospective in its operation, 
and that it was immaterial in this respect 
whether the charges contained in the bill 
were taxable or not before the passing of 
the act. 

The second question, whether a soap! 5 
hefore the passing of the statute was a sul- 
ficient compliance with the statute? de- 
pended upon the construction of the 37th 
section. That section enacts, “that from 
the passing of the act, no attorney, &c, 
shall commence or maintain any action for 
the recovery of any charges for any busi- 
ness done by him, until the expiration 
one month after such attorney shall have 
delivered unto the perty to be c 
therewith, or sent, &c., a bill of such fees, 
&c., and which bill shall either be sub- 
scribed with the proper hand of such at- 
torney, &c., or be inclosed or accompanied 
by a letter subscribed in like manner refer- 
The words “shall have. 


the items in the plaintiff's bill were for been delivered” were general, and there 


conveyancing business done previous to the 
5th August, 1840, and that on that day 
the bill was transmitted to the defendant, 
inclosed in a letter signed by the plaintiff, 
and referring to the bill. The action was 
not commenced until the month of January, 
1844. Upon this state of facts it was con- 
—. on behalf of the plaintiff—1st, that 


had been a literal compliance with them as 


a bill had been delivered. Still, the object 
of the statute must be considered: it re- 
quired a delivery that the party charged 
might have a taxation, if esired, withi 

one month, Now, a delivery of a convey- 
ancing bill before the statute had not the 
effect which the statute contemplated. 


ea was bad, for not stating that the| The party charged could not procure a tax- 


work had been done since the passing of| ation of such a bill within a month, nor was 
the act; and 2ndly, that if the statute re-| the attorney bound to wait a month before 


quired the delivery of a bill where the 
charges were incurred before the passing 
of the act, it was satisfied by a delivery be- 
fore the act, such as the act requires. On 
the other hand, it was insisted, that the 
object of the statute clearly was to render 
conveyancing bills taxable like bills con- 
taining other charges, and that as the 
plaintiff's ‘bill for conveyancing was not 
taxable before the statute, a delivery of the 
bill before the statute was not a compliance 
with the statute. As to the objection that 
the plea omitted to state that the work was 
done after the passing of the statute, such 
statement was unnecessary, as the statute 





@ Brooks v. Bockett, reported 16 Law Jour. 
178, Q. B. 


he commenced an action on such a bill. It 
would be entirely defeating the retrospec- 
tive operation of the statute to hold a de- 
livery before the passing of the act effectual 
in the case of a conveyancing bil. It 
oh be otherwise in the case of a taxable 
bill; such a bill may fall within the opera- 
tion of the saving in the first section, as 
being “a thing done before the passing of 
the act;” but the delivery of a bill of 
charges incurred in conveyancing was net 
a thing done under any of the repealed 
statutes. Upon these grounds the court: 
was of opinion, that the ier of a con- 
veyancing bill before the statute 6 &7 
Vict. c. 73, did not satisfy the requirements 





© 15 Law Jour, 364, Q. B. 
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of the statute. Incoming to this conclu-| several witnesses. The inquiry is very 
sion, the court observed, that it was in some | comprehensive :—it includes 


sense undoubtedly true, as suggested in 


l. The taxation of suitors in the courts: 


the argument, that although an attorney | oflaw aad equity by the collection of fees, 
might have complied with all that the| and the amount thereof. ; 


statute required, before it passed, if lie were 
bound to deliver his bill anew and wait a 


2. The mode of collection. 
3. The appropriation of fees in the 


month before he commenced his action,| courts of law and equity. : 


the Statute of Limitations might intervene 
and ber him of his remedy. It was equally 


4. The like in all inferior courts. 
5. The like in the courts of special and 


true and equally inconvenient, that an at-| general sessions in England and Wales. 


torney whose demand was only for convey- 
ancing, and who had deliver 
waited until within less than one month 


6. The salaries aud fees received by 


no bill, and} officers of those courts. | , 


7. Whether any, and what, means can 


of the expiration of six years, should be) be adopted with a view of superintending 
barred by the statute without any default| and regulating the collection and appropri- 
ef his own, as no act (before the 6 & 7 | ation of the fees. 


Vict.) required him to deliver a bill or wait 
a month. 
however, could not be obviated, without 


The following has been added to the 


The inconvenience suggested, | original order of the house :— 


8. To include within the inquiry the 


holding that the 37th section was not retro-| Ecclesiastical Courts and the Court of 
spective, and the court had already come/ Admiralty. 


to “3 opposite conclusion. 
sheokate 


feridant. 


A change having taken place, we sub- 


these grounds a rule was made join the names of members pow constitut- 
to enter a verdict for the de-; ing the committee :— 


Mr. Watson, Sir James Graham, Mr. 


It will be perceived from this analysis of| Attorney-General," Mr. Solicitor-General, 


the judgment of the Court of Queen’s 
Beach, that no distinct opinion was pro- 
meunced as to the sufficiency of the de- 
livery of a bill containing taxable items be- 
fore the statute; but the case is a direct 
authority, that an action cannot be main- 
tained upon a bill rendered taxable for the 
first time by the statute 6 & 7 Vict., unless 
the attorney has delivered a bill, as re- 
required by sect. 37, since the 22nd Au- 
_ i 1843, and waited one month after such 
elivery 


Sir Frederick Thesiger, Mr. Stuart Wortley, 
Mr. Romilly, Mr. Walpole, Mr. Bickham 
Escott, Mr. Roebuck, Mr. Parker,* Mr. 
Hume, Sir Jolin Hanmer, Mr. Ewart, Mr. 
Henley. 

This reference is undoubtedly one of the 
most important that was ever made by 
either house of parliament. ‘The com- 
mittee appear to be particularly well con- 
stituted, and are evidently disposed to carry 
out most fully the objects of the house, 
The enormous amount of these ‘‘ taxes on 


In the present state of the law, perhaps| justice,” and the highly objectionable way 


it will be expedient, as matter of prudence, 
not to rely in any case upon the delivery 
ef a bill antecedent to the day named, 


in which they are levied, are grievances 
calling loudly for redress. In numerous 
instances they operate as a total denial of 


when the statute received the Rvoyal| justice, and in others drive the suitors to 


Assent. 
lt. ought, perlmps, to be added, that the 


submit to unjust compromises. 
It is the duty and the interest of every 


in Brooks v. Bockett, is only to| practitioner to aid the important labours 
be censidered as embodying the opinion of| of the committee by every assistance and 


Lord Deaman and Justice Coleridge on the 
case, the other judges of the court not 
having heard the arguments. , 





TAXES ON THE ADMINISTRA- 
TION OF JUSTICE. 





Tur Select Committee of the House of 
Commons, of which Mr. Watson, (Q.C.,) is 


information in their power. We are glad 
to hear that the council of the Incorporated 
Law Society have tendered their services, 
and that the cummittee have been pleased 
to accept them. Some of the members of 
the council or society are in attendance at 
every meeting of the committee. 





* It is intended to substitute Sir William 


the chairman, holds its sittings twice a} Molesworth and Mr. Christie for the Attorney- 
week, and they have already examined| General and Mr. Parker. | 


14: 


Much time must be necessarily occupied 
in collecting all the details. The facts 
bearing on the working of this vast fee- 
taking system will, of course, be thoroughly 
sifted, and the opinions of the most com- 
petent persons will, no doubt, be collected. 

It would be very desirable, if the com- 
mittee should deem it proper, to report the 
evidence from time to time to the house, 
and allow it to be published for the infor- 
mation of the public and the profession, 
and we think the inquiry would thereby be 
materially assisted. 


REPORT OF THE SELECT COMMITTEE 
ON RAILWAYS. 


THE Select Committee gorge to consider 
whether it is Let jp that any measures 
should be ado for suspending further pro- 
ceedings in all or any of the Railroad Bills in 
the present session; and for enabling the 
parties, under certain conditions, to proceed 
with the same in a future session of parliament ; 
and also, whether it is advisable that any fur- 
ther provisions should be made in the standing 
orders of the house relative to bills for the con- 
struction of railroads; and who were em- 
powered to report their opinion thereon, from 
time to time, to the house;—have considered 
the matter referred to them, and agreed to the 
following resolutions :<— 

1, That the promoters of all railway bills in 
the present session of parliament, shall be em- 
powered, on the second reading, or on the com- 
Se of any —— stage of any such 

ill, to suspend any further proceeding in the 

resent session, with the option, under the 

ollowing conditions, of proceeding with the 

same bill in the next session of parliament, at 

the stage where the bill shall be now suspended. 
Conditions. 

The promoters of such bills are to gi 
notice in the Private Bill Office, on or 
fore the 18th day of June; or if the bill 
shall be in committee, then within six 
days of the report of the committee, of 
their intention to suspend any further pro- 
ceedings thereon, on the completion of 
some subsequent stage of the bill. 

The promoters of such bills are to give 
notice by advertisement for three succes- 
sive weeks, in October and November, in 
the London, Edinburgh, or Dublin Gazette, 
as the case may be, and in the local paper 
or usually in circulation in the 
of the country through which the line of 
railway is proposed to pass, of their inten- 


‘ The following are the names of the mem- 
bers of the committee :—The Chancellor of the 
Exchequer, Sir James Graham, Mr. Hume, 
Mr. Hudson, Sir George Clerk, Mr. Charles 
Russell, Mr. Strutt, Mr, Chaplin, Mr. Ellice. 
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tion to present a petition for the re-mtro- 
at la any such bill. 


Upon a petition for leave to bring in a 
railway bill being eee during the 
session of 1848, and referred to the ex- 


aminer of petitions, he is to examine 
whether the petition be the same in sub. 
stance as any petition for the same purpose, 
and from the same parties, which was pre- 
sented in the session of 1847; and in that 
case, whether any bill broughtinto the house 
in pursuance of such petition in the session 
of 1847, was pending in either house of par- 
liament on the termination of such session; 
and if so, whether a subscription contract, 
as required by the standing orders, bind- 
ing in the usual way the subscribers to the 
undertaking, has been entered into, and 
is valid at the time of such inquiry, and 
whether the deposit of 10/. 1 pad cent. upon 
such subscriptions is lodged in the manner 
required by the standing orders. 

n such case, and on proof of such no- 
tice having been given as aforesaid, and if 
it appears that such bill had, in the session 
of 1847, been suspended in the House of 
Lords, or in the House of Commons, on 
or after the second reading, the standing 
orders, with respect to any such bill, are 
to be held to have been complied with. 

The time between the second reading of 
any such bill and the meeting of the com- 
mittee thereon, is shortened to three clear 
days, the parties to give the regular notices 
in the Private Bill Office. 

In case such bill shall have been re- 
ported in the session of 1847, the commit- 
tee on the bill are to examine whether the 
bill be in every respect the same as such 
former bill at the last stage of its proceed- 
ing in the house in the session of 1847, 
and in such case no evidence is to be re- 
ceived by such committee; and on the 
reception and adoption by the house of a 
report from such committee, that the bill 
referred to them is in every res the 
same as such former bill at the last stage 
of its proceeding in the house in the ses- 
sion of 1847, such bill may be ordered to 
be ingrossed without any further proceed- 
ing in respect thereof. 


2. That the deposits made in res of all 
railway bills, the proceedings on which shall 
have been suspended, shall be returned to the 
depositors; but that before proceeding in a 
future session, deposits to the same amount 
shall be again duly paid in, according to the 
standing orders of the House of Commons. 

3. That a clause shall be inserted in every rail- 
way bill, in the present and future session 
of parliament, prohibiting the i bar of any 
interest or dividend in respect of calls (except 
the interest by way of discount on sub 
prepaid, agreeably to 8 Vict. c. 16, s. 24), out 
of the capital authorize to be raised in 
bill, either by means of calls, or of any power 
of borrowing contained therein. 

4, That in all cases of application to parlia- 
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ment by existing railway companies, either for 
powers to construct branches or extensions, or 
to contribute towards the expense of conatruct- 
ing other lines of railways, a subscription con- 
tract for three-fourths of such additional capital 
as may be required for these purposes, shall be 
given in, beyond the capital authorized for the 
existing lines, and deposits shajl be duly paid 
thereon, sien” 

5. That a clause shall be inserted in every 
railway bill in the present and in every future 
session of parliament prohibiting any railwa 
company from paying, out of the capital which 

-_ been Kak pplaryg Ren or the pur- 

of any existing act, the deposita.y wired 

by the standing orders to be made for the pur- 

pore of any application to parliament for a bill 
the construction of another railway, 

6. That in every bill of the present session 
containing powers of purchase, sale, lease, or 
amalgamation, a clause shall be inserted pro- 
hibiting any company from exercising such 
powers until they shall have proved to the sa- 
tisfaction of the railway commissioners, that 
they have paid up and expended, for the pur- 
poses authorized by their acts, a sum equal to 
one-half of the capital authorized to be raised 


wT, in 

7. That in future sessions of parliament no 
powers of purchase, sale, lease, or amalgama- 
tion, shall be contained in any act for the con- 
struction of a railway. 

8. That in future sessions of parliament no 
powers of purchase, sale, leare, or a- 
ton, shall iven to any railway company or 
companies, unless previous to their application 
to parliament for such purpose they shall have 
proved to the satisfaction of the railway com- 
missioners, that ong have respectively paid up 
and expended, for the purposes authorized by 

r act, a sum equal to one-half of the capital 
authorized to be raised thereby. 

9. That no railway company shall in the 
present, or any future session of parliament, be 
authorized, except for the execution of its 
origimal line, to guarantee interest on any 
shares which it may issue for creating addi- 
tional capital, or to guarantee any rent or divi- 
dend to any other railway company, until such 
first-mentioned company shall have completed 
and opened for traffic its original line. 

10. ‘That in bills in the present, or any future 
session of parliament, for the amalgamation of 
railway companies, the amount of capital created 
+ Parc ion shall in no case exceed 

sum of 
ted 


e capitals of the companies so 
11. That in bills in the present, or any future 
session of parliament, empowering any railwa 
itis eden —— any other railway, no ad- 
dition shall be authorized to be made to the 
capital of the purchasing company, beyond the 
amount of the capital of the railway purchased ; 
and in case such railway shall be purchased at 
a premium, no addition on account of such 
premium shall be made to the capital of the 


purchasing company. 
7th June, 1847, 
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SELECTIONS FROM CORRESPON- 
DENCE. 


COUNTY COURTS. 


S1r,—I agree with those who are of opinion 
that; the provisions of the New County Courts 
Bill, if not made to exclude the legal profession 
from the court practice, will have that effect. 
Cheap law and the existence of a respectable 
and well-educated class of practitioners | hold 
to be incompatible. As every man is worthy 
of his hire, not excepting the legal labourer, 
the privilege of appearing provided for in the 
act seems to me as of littie worth, rather a dis- 
abling clause than a boon. However, I am far 
from opposing cheap justice, though it may be 
inconsistent with professional profit; on the 
contrary, I would rather that the profession 
were excluded altogether than that such an in- 
jury should be inflicted on society. 

The expense of administerin 
always been great, a rom the diffi- 
culty which exists of making laws that may be 
cons understood. The costs of making are 
small in comparison to those incurred in ex- 
pounding laws. 

Amongst others, barristers’ fees, those for 
consultations, arbitrations, and for the “ attend- 
ances and advisings thereon” of attorneys, are 
no trifling auxiliaries in the legal sums total. 
The new bill proposes (virtually, if not openly,) 
to abolish these and with them the neces- 
sity for the practitioner’s intervention. This 
wil nearly exclude the advocate, for few of the 
profession are known to work without pay, and 
the opinion of those who do is considered of 
little worth. The uncertainty of the law to a 
degree will always remain, as long at least as 
man’s imperfection lasts—that period I for one 
decline to measure. The change contemplated 
by the new act will amount to this, that the 

resent practitioners will be replaced by others. 

e judges, their clerks and officers, will 
alone have the conduct of the suit from the en- 
tering of plaints to their hearing, and from the 
service of process to its execution. I have long 
since been of opinion that the state should pro- 
vide judges to expound and officers to enforce 
the law. 


justice has 


A PRACTITIONER, 





REGISTRY OF DEEDS. 


Sir,—Your “Constant Reader” is surely ra- 
ther erroneous in supposing in the case he puts, 
“That A.’s judgment would still remain a 
charge on the premises in the hands of T.,” 
after a lapse of 20 ga and no registry, for 
though at the time B. purchased there might 
have been a charge upon the estate, still 1 & 2 
Vict. enacts, that the registry shall be null and 
void after five years, unless,” &c. At the ex- 
piration therefore of the five years, and no re- 

istry, the estate is freed from the incumbrance 

2 @ registry affecting it—any notice that 

B might resumed to have had coming 

within 3 & 4 Vict. c. 82, 8,2. The — c- 
H 
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tion your correspo 
make the Registry Act itself a dead ea 
J. 





NEW COUNTY COURTS ACT. 


Srtr,—In confirmation of the doubts expres- 
sed by you as to the working of the New 
County Courts Act, and more especially as to 
that portion of it which takes from the plaintiff 
and his attorney the service of the original 
summons, whilst it subjects him to material 

a a if a — service be not effected, 
which is neither compulsory nor advantageous 
to the bailiff of the court.) 1 desire to state an 
J that has occurred to me in one of the 
metropolitan courts. 

At my own suit I brought an action for a 
bill of costs against a person who might easily 
have been served with the summons, and, to 
prevent misadventure in the service, I sent a 


¢lerk twice to the bailiff with particular instruc- | 
tions how he might easily meet with the de-| 


fendaut. Instead of taking the slightest trouble 
about the matter, the bailiff merely knocked at 
the defendant’s door, and not finding him at 
home, at once, without further endeavour, put 
a copy of the summons into a servant’s hand. 
The defendant did not appear on the summons, 
and the result is, that I shall be driven to 
obtain another summons, which must be per- 
sonally served before I can get a warrant of 
committal. 

Upon my complaint to the judge, he merely 
stated, as to one part of it, that the officer was 
not paid extra for each service, and therefore 
that I was in error in supposing it to his ad- 
vantage to take no trouble to effect personal 
service. If, however, that particular officer 
whose duty it is to serve the summons be not 
benefited, the fees of the court are surely en- 
hanced by the number of the proceedings ne- 
cessary to be taken. 


There was another point, however, in the| 


case to show the injurious operation of the 
statute upon suitors 
I attended with two of my clerks to prove the 
retainer ; that the work was done; and that the 
were reasonable; but the judge would 
allow me only 5s. for one witness, (namely, the 


ndent contertds for -would | instant, an article in which complaint is made 


of the judge of the new County Court at Sheffield, 
permitting unqualified ons, calling them- 
selves agents and collectors, to appear for 
suitors in that court. I can assure you, that 
such practice is not confined to the court at 
Sheffield, but that in several of the Metropali- 
ten Courts the practices is permitted to 
a great extent, and } in the court at 
Clerkenwell, where any person stating hi 
to be an agent may appear: this I am 
to prove to you, and enclose my card as a 
guarantee of iny assertion. | 
TS, once undertook a case that — — 
aamece, in comjunction wi many others o 
my professional brethren, come to the determi- 
nation: not to attend any court where the seats 
of the advocates are occupied by a motley 
of agents, debt collectors, lawyers, an 
pot-house pleaders,—a determination which all 
the respectable portion of the profession muet, 
in duty to their position, come to. ; : 

I can only add, that the continual innovation 
which the law is now subjected to, tends greatly 
to deprive it of that honourable character whic 
it ought to maintain, and I can only wonder at 
the supineness of the profession in submitting 


* 


80 quietly to to the continued impositions 
upon it. | 
C. F. C. 








APPROACHING CLOSE OF THE SES- 
SION AND DISSOLUTION OF PAR- 
LIAMENT. ; 


Ir is confidently stated that the parliament 
will be prorogued about the 15th July, and that 
a dissolution will soon follow. It cannot be 
expected, therefore, that any important measure 
can now be completed. 

The Debtor and Creditor Bill of the Lord 
Chancellor has just been printed. This and 





and upon the profession,|the Bankruptcy Bill, with that of Lord 


Brougham, are, of course, destined to stand 
over till another session. These are the only 
bills affecting the profession in the Upper 


one who proved the delivery of the bill to the| House. The House’ of Commons Costs Tax- 


defendant,) and for royself, as a witness, and 
for my clerk who attended to prove the work 
done and the reasonableness of the charges, he 
would allow nothing,—stating that he should 
have been satisfied with my producing my own 
deoks containing entries of the attendances, &c., 
and that it was unnecessary for me to have had 
the second witness. A novel doctrine certainly, 
that one’s own books are to prove the case 
without more ! | 

The debt being under 5i., of course, I could 
not get costs for my attendance as an attorney. 


. 
$a ig 


UNQUALIFIED PRACTITIONERS IN COUNTY 
COURTS. 


- §1n,—I perceive in your number of the 29nd 


ation Bill is the most important professional 
project in the Lower House. Its promoter scan 
scarcely expect to make much way with it this 
session. If it should pass the Commons, the 
Lords can scarcely approve it, for the taxation 
is limited to the House of Commons business, 
and the Lords would, of course, consider 
whether, if a taxing board be necessary in one 
House, there ought not to be a similar ome 
established in the Lords; but it is far too late 
to prepare and pass through both Houses 
measures of this kind. The Bill for the better 
administration of the Poor Laws is also of greet 
public consequence, and will probably pase.. 
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CANDIDATES PASSED AT THE EXAMINATION. | 


Names of Candidates. 
, Frederick . : 
Ashley, William Edward 
Attenborough, Winfield. ° 


Badger, Walter Samuel . . 
Barras, Henry ‘ 
Bentley, George Wheeler. 
Blake, Richard Henry . . 


Boyer, Richard . ‘ ‘ 
Boyle, Charles . . . 
Brown, ° . . 
Busseli, Edward Reuben : 
CampbeH, James . . 
Cleave, William Cornish ‘ 


Coates, Walli n : : 
Colt, George Nathaniel . ° 


it dy John ; 
Cutler > Walford : 
Henry Thomas 


Dodd,Edward . 
sige a Henry ‘Egel- 


Silents Goes Halliley 


Evans, William . : 
Fenwick, John Clerevaulx ° 


Gammon, Charles . : . 
Gant, James Greaves Tetley . 
Gray, Jonathan Robert . 
enry Andrews . . 

, John Elton . : ° 


Hare, Evan . 

Hawkins, Rich. Berens Brid- 
ford 

Hemmant, Jobn ; ; ; 

Hill, Thomas Ames : : 

Hore, Edward Madge 


— — Wm. “a 


lon ok Jen With Wildman Thomas ; 
Lewis, James Price : . 


or 
83 
ore 
cf 


Medland, William, jun. . 


Morris, George, jun. . ‘ 
Moss, John , 


Easter Term, 1847. 


To whom Articled, Assigned, §e. 


Edward Chippindall Milne, Manchester 
John Would Lee, Newcaatle-upon-Trent 
— Burnham, aha. gaoaaa 
Thomas Badger, Rotherham. 
Ralph Walters, Newcastle upon-‘Tye 
John Brook H Worcester 
John Payne, aMlivecton George j Faulkner, Bedford Row 
Henry-John Gauntlett, 16, Furniyal’s Jnn—John Ellis Clowes, 
10, King’s Bench Walk 
John Clarke Chaplin, Birmingham 
Henry Ashley, 9, Shoreditch 
Francis Buchanan Hoare, 66, St. James Street, Westminster 
John Edward Elworthy, late of Devonport, now of Plymouth— 
Nicholas Were, Plymouth 
John George Smith and Francis Edward Smith, Crediton 
Peter Eaton Coates, Stanton Court 
Rayner Winterbotham, Cheltenham—Thomas Edgcombe Par- 
son, 61, Lincoln’s Inn Fields 
Samuel Cooper, Henley-upon-Thames 


. Thomas Slaney, Birmingham 


Alfred Higginbottom, Ashton-under-Lyne — Joeeph Hggio- 
bottom, Ashton-under-Lyne 
Thomas Morris, Warwick 


Frederic Ouvry, 13, Tokenhouse Yard 
= Edwards, Halifax —Samuel Moores, 25, Throgmorton 


John Fitchett Marsh, Warrington 
John Fenwick, Newcastle-upon- 
Queen Street, Cheapside 

Samuel Lepard, 9, Cloak Lane 

Johnson Atkinson Busfield, Bradford . 

James Winter, Norwich 

Robert Gray, 7, New Inn 

James Wallace Richard Hall, Ross—George Cooke, Bristol ; 
—William Wyke Smith, 16, Southampton Street, Bloome- 


bary ; 
Evan Morris, 2, Harcourt Buildings, Temple 


e— Hugh Shield, 26, 


Thomas Baverstock Merriman, Marlborough 

John Peed, Whittlesey 

Henry Adolphus Septimus Payne, Axbridge 

James Hore, 6, Lincoln’s Inn Fielde—Charles Frederick Hore, 
6, Lincoln’s Inn Fields 


Anthon ies Greene, Lewes 
’ ‘Edmund Da Coave: Great Driffield 


Isaac Gilbertson, Bala—Samnel Edwardes, Denbigh 
Edmund Norton, Lowestoft 
Charles Henry Smith, 13, Duke Street, Manchester Square 
Francis Smedley, 40, Jermyn Street 
Robert Osborne, Bristol 
Charles Arthur Latcham, Bristol 
Edward Richmond N icholas, Wribbenhall 
Philip Longmore, Hertford 
yess tem ickson, Wem—Samuel Walmsley, Wem 
William Lumb, jun., Whitehaven 
r Shaw, late of Friday Street, Cheapside — 
Lo sineniaie totem Herth SThompeon and Debenham, 
ngmore an er, 0 
Salters’ Hill 
Charles Bowen Teece, Shrewsbury 
William Henry Rosser, 2, Dyers’ Buildings, Holborn 
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Mott, H ; . ‘ » John Howard Williams, 16, Bedford Row 

Mullings, Thomas. . , Joseph Randolph Mullings, Cirencester 

Owen, James Charles . - John Rowland, late of Wrexham—John James, Wrexham 
Owen, Thomas, . . Edward Grifith Powell, Carnarvon: 

Payne, John. -. ‘ . Edwin Eddison, Leede—George Rawson, Nottiagham 
Phillips, William . . . Julius Partridge, Birmingham 


Poole, William Thearsley 


Poole, William Tatchell Henry 
Radcliffe, Reginald P : 
sheet boas . : 

ynolds, Hen : 5 
Roscoe, Williany ° : 
Rowlands, John . ° ; 
Salmon, John : : : 


Richard Anthony Poole, Carnarvon— William Lowe, 2, Tanfield 


Court 
John Slade, Yeovil—John Sherwood, 9, King’s Bench Walk 
George James Duncan, Liverpoo 
. James Hodgson, 5, Lincoln’s Inn Fields 
. Edward Bower, Birmingham. 
Thomas Roscoe, Nether Knutsford 
John Finchett Maddock, Chester. ; 
Thomas Carr, Newcastle-upon-Tyne—Mark Lambert Jobling, 


Newcastle-upon-Tyue 


Sandford, William Mathews . 


Selby, Francis Thomas . 
Shaen, William .  . 

Shafto, John Cuthbert . ° 
Sheppard, Francis . ‘ ; 


ing, 


Slater, William . , 
Smith, Charles Joseph . 
Smith, Robert A : 
Stable, William Henry . ° 
Stevens, John Robert... 


Tarleton, Francis Willington , 


Joseph Sandford, Winchcomb—Gregory James Sarmon Tom- 

Cheltenha 

Ashley Maples, Spalding— William Edwards, Spalding 

William Henry Ashurst, 137, Cheapside 

John Pexall Kidson, Sunderland 

Alfred Goddard, 28, King Street, Cheapside 

James Saunders, Chorlton-upon-Medlock and Manchester 

Joseph Hockley, Guildford 

Samuel William Haynes, Warwick 

Abraham Bass, Burton-upon-Trent 

Christopher Stevens, Havant—Hen 
Street, Bloomsbury—Thomas 
ham, and 65, Moorgate Street 

John Willington Tarleton, Wednesb 


m— Edward Washbourn, Gloucester 


vhn Kidsog, Sunderland 


Walker, 5, Southampton 
ewman Farquhar, Syden- 


ury—Richard Henry Tarle- 


ton, Birmingham—Frederick William Wilson, Sheffield 


Tayler, Robert Wager . 


Tennant, Edmund . ‘ ° 
Thurgood, George Frederick . 


John Sandell, 22, Bread Street,. Cheapside— William Strick. 
land Cookson, 6, New Square, Lincoln’s Inn 

John Gates, Peterborough . . . 

William Thurgood, Saffron Walden—William Watson Older- 


shaw, 7, ‘l'‘okenhouse Yard 


Tudor, James ° . ‘ 
Turner, Alfred . . «. 
Turner, Llewelyn .. , 
Vaughan, James Henry . 

Welstead, Frederick : , 
Wetherfield, George Manley , 
Whitfield, James Benning 
Wilkinson, William i : 
Wright, Thomas . , ° 


William Boycot, Kidderminster 

William Henry Turner, 8, Mount Place, Whitechapel Road 
Richard Anthony Poole, Carnarvon 

Jonathan Elliott Gough, Hereford 

Julius Galorian Shepherd, Faversham 

John Thrupp, 2, Winchester Buildings, City 

Joseph William Allan, 1, Frederick’s Place, Old Jewry 
George Brumell, Morpeth 

Armorer Donkin, Newcastle-upon-Tyne. 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Courts of Cquity. 


PLEADINGS. 

[For the Decisions on the Construction of 
Wills, see p. 56, ante; Law of Property and 
Conveyancing, p. 74, ante; Construction of Sta- 
tutes, p. 101, ante; Principles of Equity, p. 127, 
ante. | 

ABATEMENT. 


Dismissal.—A suit having become defective, 
in conse ce of the bankruptcy of a co- 
laintiff, the defendant moved to dismiss abso- 
ute: Held, that the court on such a motion, 


might order the plaintiff to supply the defect 
within a limited time, or in default, that the 
bill might be dismissed. Ward v. Ward, 8 
Beav. 397. | 


AMENDED BILL. 


1. After demurrer allowed.—Where the de-+ 
fendant omitted to give the plaintiff notice at 
the proper time that a demurrer to the bill had 
been filed, and the plaintiff irregularly obtained 
an order as of course to amend his bill, on or 
before a certain day, which order he obtained 
after 12 days from the filing of the demurrer, 
but within 12 days from the time he received 
the notice, the Vice-Chancellor on a special 
motion, (made after the expiration of the for- 
mer order,) restored the Pill, and gave the 
plaintiff leave to amend; but the Lord Chan- 
cellor, on appeal, discharged the order. Met 
thews v. Chichester, 5 Hare, 207. 
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- 3. Delay.—Io general an order of course to | it is not proper for the plaimiff, after filing such 


amend obtained at the Rolls in a cause attached 
to another = of the court orm ha — 
charged, except for irregularity, or by the Lor 
Chancellor. But quere, whether the order 
might not be discharged at the Rolls, upon an 
application there, founded on an opinion ex- 
pressed as tothe merits of the case by the 
judge before whom the cause is, Arnold v. 
Arnold, 33 L. O. 566. 

3. Delay.— An order to amend obtained 
after a notice of a motion to dismiss, in a case 
where there had been great delay in getting in 
the answer of one of the defendants, discharged 
as an attempt to evade the orders of the court 
though within the strict letter. Foreman y. 
Gray, 33 L. O. 586. 

4. of course. -— An order to amend 
which the plaintiff is entitled to obtain as of 
course, is considered as an order of course, 
though made on a special motion; and a se- 
cond order to amend obtained as of course 
after the making of such an order is irregular. 

The Master of the Rolls will not order 
amendments made under an irregular order to 
amend, to be taken off the file, if the cause is 
not at the Rolls. Edge vy. Duke, 34 L. O. 11. 

5. Delay.—Costs.—One order to amend may 
be obtained as of course, so long as the answer 
of any defendant to the bill remains outstand- 
ing, notwithstanding the service of a notice to 
dismiss, and t delay in getting in the an- 
sewer of that defendant. Therefore, a motion 
to discharge such an order for irregularity was 
tefused, but without costs, Freeman y. Gray, 
33 L, O. 452, 


ANSWER. 


supplemental bill, to issue process to compel 
the bankrupt himself to answer the original bill. 
It is the same when both the plaintiff and de- 
fendant become bankrupt before the defendant 
has answered the bill, and the supplemental 
bill is filed by ‘the assignees of the plaintiff 
againet the assignees of the defendant. The 
clerk of record and writs will, in such cases, 
give the usual certificate for setting down the 
cause, without any answer from the bankrupt 
being on the file, Robertson vy. Southgate, 5 
Hare, 223. 


CHARITY. 


Form of suit to take accounts and setlle a 
scheme.—The proper form of suit to administer 
the funds of a charity is the information of the 
Attorney-General, but the trustees may file a 
bill against the Attorney-General to have the 
accounts of the charity taken, and to be per- 
sonally discharged from liability in respect 
thereof, submitting to such account as the At- 
torney-General would be entitled to ask against 
them in an information; and in the same suit, 
if the Attorney-General desires it, the court 
will direct a reference fora scheme. The Go- 
vernors of Christ’s Hospital vy. The Attorney- 
General, 5 Hare, 257. 


CREDITOR’S SUIT. 


1. Supplemental bill.—After decree in a cre- 
ditor’s suit, the plaintiff died, leaving no per- 
sonal representative. The decree was ordered to 
be prosecuted, on the petition of another credi- 
tor, without a bill of revivor. Brown v. Lake, 
2 Coll. 620. 

2. Proof of debt.—In order to found a decree 


1, Plea.— Purchase for valuable considera-|in a creditor’s suit affecting rea] estate it is 


tion. — Bill of exchange.—If a bill, after stating | essential that the p 


the circumstances on which the plaintiff’s equity 
is founded, charges that the defendant, before his 
title to the subject in dispute accrued, had notice 
of the several circumstances therein stated, an 
answer denying that charge in the some general 


laintiff’s debt should be 
oe by interrogatories before the examiner. 
ernon v. Rudd, 33 L. O. 405, 


CROSS BILL. 
1. Security for costs.— Plaintiff out of juris- 


terms is sufficient, notwithstanding it is filed to | diction.—The plaintiff in a cross suit, (impeach- 
support a plea of purchase for valuable con-/ ing an instrument which the original suit seeks 


ration. Gordon vy. Shaw, 14 Sim. 393. 


to enforce,) although residing out of the juris~ 


2. Delay. — Order 43 of May, 1845.—The| diction, is not hound as against the plaintiff in 


order 43 of May, 1845, which directs that com-|the original suit, to wore security for costs, 


missioners to take answers are to be made re-| Vincent v. Hunter, 5 


turnable without delay, does not preclude the 


answer from 


are, 320, 
2. Reference to the Master, under the 122nd 


being filed, although delay may | Order of May, 1845, to distinguish the parts of 


im fact have occurred. Hughes v. Williams, 5| a cross bill which were of unnecessary length, 


Hare, 211. 


and to ascertain the costs thereby occasioned. 


3. Correction of.—Mode of altering and cor-| Woods v. Woods, 5 Hare, 229. 


ing the title of an answer, which rts 
to be the answer of several defendants, where 
such answer has been sworn by some of such 
defendants, but the others refuse to join in it. 
Tkatcher vy. Lambert, 5 Hare, 228, 
And see Trustees ; Bankrupt. 


BANERUPT. 


DEMURRER. 

1. Specific performance.—Ratlway scrip cer- 
tificates.—Demurrer to a bill against the pro- 
visional committee of a projected railway com- 
pany for the specific performance of an agree- 
ment to deliver to the plaintiff a certain number 
of scrip certificates, allowed ; there being no 


Assignees .— Supplemental bill— Answer. — | allegation in the bill that the defendants had in 
When a defendant becomes bankrupt before he | their possession any scrip to deliver, but state- 
bas answered the bill, and a supplemental bill | ments from which the contrary might rather be 


is filed by the plaintiff against 
the oot la def 


6 assignees of | inferred. 
endant, stating the bankruptcy,| Quere, whether such an agreement is a sub- 
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ject for specific performance. Columbine v. 

Chichester, 2 Phill. 27. 

- 2. Title to shares in mines.— Reference.— To 
a vendor’s bill for a performance of a 
contract to purchase shares in mines, insisting 
that the plamtiff was not bound to give other 
evidence of his title to the shares than attested 
extracts from the cost-book or registers of the 
mines, and that the defendant had refused to 
accept such evidence, but not alleging that the 
“eeapise was unable to give other evidence of 

is title, the defendant demurred. Held, that 
as the plaintiff was not precluded from giving 
other evidence of his title, if necessary, the de- 
murrer must be overruled. Curling v. Flight, 
5 Hare, 244. 


And see Amended Bill ; Parties, 1,6; Pri- 
vileged communication. 
DISMISSAL. 


1. When, after notice to dismiss, the plaintiff 
files a replication before the hearing of the 
motion, the only order made is, that the plain- 


tiff do pay the costs of the motion; and the| 
practice is not altered by the General Orders of nak the 


1845. Corry v. Curlewis, 8 Beay. 606. 

2. Before the hearing.— Costs. — Order, on 
the application of the plaintiff, to dismiss his 
bill, with costs, against disclaiming defendants, 
without prejudice to any question how the costs 
should ultimately be borne. Baily v. Lambert, 
5 Hare, 178. 

3. Replication,— Costs.— Notice of motion 
by one of two defendants to dismiss the bill for 
want of prosecution. The plaintiff thereupon 
filed a replication to the answer of that defend- 
ant. The other defendant had not appeared. 
On the motion being made, the plaintiff under- 
took to dismiss the bill against the other de- 
fendant, whereupon the court refused the 
motion, but ordered the costs to be paid by the 
plaintiff. Heanley vy. Abraham, 5 Hare, 214. 

And see Abatement. 


LIMITATIONS, STATUTE OF. 


Plea of the Statute of Limitations to a bill of 
discovery in aid of an action of ejectment. 
Scott v. Broadwood, 2 Coll. 447. 

And see Mortgage. 


MISJOINDER: 
See Parties, 2. 


MORTGAGE. » 

_ Redemption.— Statute of Limitations.—A bill 
to redeem a mortgage made 25 years before, 
stated that the gh entered into posses- 
sion of the estate shortly after the date and 
execution of the mortgage deed, and had been 
we sion ever since. 

, that the court could not intend 
from that statement that the entered 
within the first five years after the of the 
deed. Baker y. Wetton, 14 Sim. 426. 

And see Parties, 3. 


OUTLAWRY. 


/ 


Nul tiel record.— Ezigent.— Entry on record. | drawer as his agent paid 


| 


|a demurrer founded on the absence of such re- 
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that by the judgment of the corouer the defend- 
ant i mutlered is not until entered on the roll, 
a sufficient record of the outlawry. 

An information founded on the defendant’s 
outlawry stated, that the defendant did not 
appear on the last proclamation, whereby he 
‘“ became and was outlawed, and that the sheriff 
so returned the exigent accordingly,” and that 
the judgment was entered and registered. The 
defendant pleaded nul tiel.record in this form : 
—that no judgment of outlawry had been en- 
tered or registered, and that there was no 
record of the outlawry, leaving uncovered the 
allegation of the return of the writ ifyi 
the judgment of outlawry. Held, that the plea 


was good in form. Attorney-General v. 
Rickards, 8 Beay. 380. 
PARTIES. 


1. Demurrer.—On a demurrer to a bill seek~- 
ing payment of a out of assets come to 
the hands of the d t, who was the hus- 
band of the sole executrix, deceased: Held, 
that an allegation that all the testator’s debts 
other legacies bequeathed by his will 

paid, and there were assets ultra in 
the hands of the defendant to satisfy the plain- 
tiff’s demand, was not sufficient to dispense 
with the presence of a personal representative 
(of the testator: the allegation being one which, 
even if admitted by the defendant, the court 
would not take his word for. 

The absence of a necessary party to any part 
of the relief prayed by a bill, though the prayer 
be in the alternative, is a good objection on 
demurrer. 

An allegation that the defendant, being the 
person entitled to take out representation to a 
deceased party, refuses to apply for it, and im- 
pedes the plaintiff in procuring a grant of it to 
any other person, is not a sufficient answer to 


| 


presentative; but secus if the bill alleges that 
the grant of representation is actually in litiga- 
tion in the ecclesiastical court. Penny v. Watts, 
2 Phill. 149. 

2. Principal and agent.—Misjoinader.—Bill, 
for an account, by a principal against his agent 
and a person employed by the latter as his sub- 
agent, dis:nissed as Ae both, notwithstand- 
ing the sub-agent had had the entire manage- 
ment of the principal’s affairs, and had com- 
municated with him directly on the subject of 
them. Lockwood v. Abdy, 14 Sim. 437. 

3. Power of sale.— Right of administratriz to 
mortgage.— An equitable mortgagee having 
taken from the administratrix of the mortgagor 
al mo , containing a power of sale, 
and having filed his bill to enforce specific per- 
formance of a contract for sale under the 
power, the court declined to entertain the suit, 
in the absence of the administratrix and the 
parties beneficially interested under the mort- 
gagor. Sanders v. Richards, 2 Coll. 568. 

4. Bill of ex e.—The of a bill 
of exchange, who had by the ds of the 
amount of the bill 


—The sheriff’s return upon the writ of exigent |after it became due to an indorsee for value, 
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without procuring it to be delivered up, filed 
his bill against such indorsee for value, and a 
subsequent indorsee, charging that the indorsee 
to whom the payment had been made, had 
afterwards indorsed the bill to the other de- 
fendant, without consideration, in order to 
recover the money from the plaintiff a second 
tame, and praying that an action commenced 
against him to the amount might be restrained, 
. and the bill delivered up to be cancelled. De- 
murrer, for want of the drawer as a party to 
_ suit, overruled. Earle v. Holt, 5 Hare, 


' Cases cited in the judgment: Kemp v. Pryor, 
7 Vea. 237; v. Nunn, 5 Sim, 405. 

5. Where one of two executors proves a 
will, power being reserved to the other to come 
in and prove, the probate on the death of 
the executor enures to the other, and it ie not 
necessary therefore in a suit for the adminis- 
tration of the testator’s estate to bring before 
the court any other personal representative than 

i Howard y. Gash, 32 
L. QO. 396. 


6. Demurrer.—A demurrer for want of parties 
cannot be sustained, because the bill asks some 
rehef, which could not be given in their absence, 
if there ie relief asked which could be given on 
the record constituted as itis. Lewis vy. Cooper, 
33 L. O. 45. 

And see Partnership. 

7. Joint-stock companies.— A bill by one 
member of a joint-stock company, on behalf of 
himself and the other shareholders, seeking to 
protect a common fund belonging to the com- 

y» but not praying for a dissolution, is not 

urrable for want of parties, because all the 
other shareholders are not before the court. 
Cooper v. Webb, 33 L. O.376. 


PARTNERSHIP. 
Parties.—When a plaintiff by his will prays 
the dissolution and winding up of a company, 
he cannot sue on behalf, &c. All the partners 
must be made parties. Harvey vy. Bignald, 8 
Beav. 343. 


PAUPER. 
A married woman may sue in formd pauperis. 
Semble, but the pauper order cannot be ob- 
tained as of course. Coulsting v. Coulsting, 
8 Beav. 463. 
Cese cited in the judgment: Dowden v, Hook, 
6 Bear. 399. 


PLEA. 


_ Ifa bill seeks relief as to. more than one sub- 
ject, the defendant may put in a plea as to each 


an averment in a plea is inconsistent with 
the matter the plea is bad. 
A plea is bad, if it raises, by averment, an 
zesue not raised by the bill. Emmott y. Mitchell, 
14 Sim. 432. 


PRIVILEGED COMMUNICATION, 


Demurrer by withess.—To support a demur- 
rer to a asking a witness to pro- 
duce certain letters and documents, it is not 


15T 
sufficient to generally that were re- 
ceived in a contested copecity, re Taust 


be stated in the demurrer to show that they 
wre confidential. Walsh v. Trevanion, 34 
. 62, 


PRO CONFESSO. 
Practice as to taking bills pro confesso. The 


“ order” referred to in the 81st General Order 


of May, 1845, is not the “ decree,” that the 
bill be taken pro confesso, but the “ prelimi 


order,” that the clerk of records do attend wit 


the record. 
The object of the 8ist Order of May, 1845, 
was to assimilate the practice where there is 


one defendant to that when there are several. 


Brown v. Home, 8 Beav. 607. 


PUBLICATION, PASSING. 
4id of a foreign court.—This court will order 


publication in a suit to perpetuate testimon 


to 
8 in aid of a similar suit in the court of he: 
and. Morris y. Morris, 33 L. O. 476. 


REDEMPTION, 
See Mortgage. 


_ RE-HEARING, 

The court will not, after the lapse of five or 
six years rehear an — upon the grounds of 
irregularity in the Master’s proceedings in ex- 
punging scandal without reporting it. Oldfield 
v. Cobbett, 33 L. O. 281. 

REPLICATION. 

See Dismissal, 3. 


REVIVOR. 

Remainder-man.—An order to revive against 
the personal representatives of a defendant, in 
a suit whereby it is sought to affect a right 
which has descended to such representative in 
the character of remainder-man, will have no 
effect in respect to so much of the suit as seeks 
to affect such right. Hilton v. Lord Granville, 
33 L. O. 500, 


SERVICE OF COPY BILL. 


1. Where a suit relates to a wife’s separate 
estate, she, as well as her husband, must be 
served with a copy bill. (24th Ord. of Aug. 
1841.) v. Green, 8 Beav. 457. 

2. Creditors under trust-deed.— Bill by a 
debtor, who had conveyed property to a trustee 
for the benefit of his creditors, to have the 
trusts of the deed administered by the co 
charging that one of the creditors forfei 
his debt by a breach of his covenant not to sue 
or molest the debtor. Held, that the creditors, 
parties to the deed, other than the trustee and 
the creditor charged with the hreach of cove- 
nant, were sufficiently made parties by bein 
served with copies of the bill under the 23 
Order of August, 1841. Duncombe v. Levy, 
5 Hare, 232. 

SPECIFIC PERFORMANCE. 

See Demurrer. 

SUPPLEMENTAL BILL. 
23rd Order of August, 1841.—Course of pro- 
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ceeding where a defendant, served with a copy 
of the bill under the 23rd Order of August, 
1841, dies before appearance. Edington v. 
Banham, 2 Coll. 619. 


See Bankrupt ; Creditor’s suit. 


TRUSTEES. 


Separate answers.—Costs.—On the dismissal 
. of a bill with costs, the court referred it to the 
Master to inquire whether it was necessary or 
proper that several defendants, consisting of 
trustees and their cestui que trusts, appearing 
by the same solicitor, and having no conflicting 
interests, should file two separate answers to 
the bill. Woods y. Woods, 5 Hare, 229. 


. Cases cited in the judgment: Van Sandau r. 
Moore, 1 liuss, 441 ; Walsh v. Dillon, note to 
Resdes v. Sparkes, 1 Moll, 13. 


-RECENT DECISIONS IN ‘THE SUPE- 
RIOR COURTS. - 


REPORTED BY BARRISTERS OF THE 


COURTS, 


SEVERAL 





Qord €bancellor. 
Parker vy. Peet. April 30, 1847. 


ADMISSION OF DEFENDANT'S STATE OF 
FACTS AFTER PUBLICATION OF DEPO- 
SITIONS ON THE PLAINTIFFS. 


A defendant who, under special circumstances, 
has not been required by the Master to put 
in a counter-statement to the plaintiff’s 
state of facts, may be allowed after publi- 
cation of the depositions on the latter, to 
bring in such counter-statement and ex- 
amine witnesses for the purpose of support- 
ing it, but not for the purpose of disprovin 
or contradicting the facts in the plaintiff's 
statement, 


ArTeR publication had passed in a suit in- 
stituted against the representatives of certain 
executors for the recovery of the testator’s un- 
administered assets, amounting to a small sum, 
a decree had been made directing a special in- 


quiry. 

“The Master ordered the plaintiff to bring in 
a state of facts, the depositions on which were 
Pp published by order. The plain- 
tiff had previously called upon the defendants 


to carry in a counter-statement, which they de- | guard 


clined to do, and the Master under the circum- 
stances of the case, and because such counter- 
statement would occasion unnecessary expense 
if the plaintiff should fail in his evidence, re- 
fused to make any order in respect thereof. 
The plaintiff’s state of facts having been es- 
tablished by witnesses contrary to the expecta- 
tion of the defendants, the latter, under the im- 
pression that they had a good defence, after- 
wards carried in a state of facts, and obtained 
from Vice-Chancellor Knight Bruce, on the 27th 
of March last, an order they might be at 
liberty to examine witnesses, for the purpose 
of proving the facta alleged in their state of 
facts, but not for the purpose of disproving or 


™ 
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contradicting any facts alleged in the plaintiff’s 
state of facts, and that they might be at liberty 
to sue out a commission for that purpose. 

Mr. Cooper, on behalf of the plaintef, moved, 
that this order might be discharged, and that 
defendants might be ordered to pay the costs 
of the ion hedits his Honour; and he sub- 
mitted that it was not usual to allow ies to 
go into evidence after publication had passed, 
except upon the grounds of surprise or special 
circumstances, neither of which occurred in 
the present instance to authorize the above 
order. The evidence now sought to be obtained’ 
might be destructive of the plaintiff’s case. 

The Lord Chancellor. That might be, and 
yet the plaintiff’s witnesses might not he con- 
tradicted — for instance, the plaintiff might 
‘git that a debt had been contracted with him 


by the defendant, but it would be very hard 


not to allow the latter to prove a release from 
it. 

. Mr. Cooper referred to Lord Talbot’s order, 
in Smith v. Turner, 3 P. Wms. p. 413, and 
cited Willan y. Willan, 19 Ves. 589; Green- 
wood v. Parsons, 2 Sim. 229; Winpenny v. 
Courtney, 5 Sim. 554. 

Mr. Daniel followed on the same side, and 
quoted the case of Lord Nelson y. Lord Brid- 
port, 6 Beav. 295, as strongly illustrative of the 
principle upon which the court acts, in respect 
of such admissions as that now sought. 

Mr. Lowndes and Mr. Wright, contra, argued 
that there was no unbending rule which pre- 
vented the making of the order now appealed 
against. Willian y. Willan, supra, showed that 
it is a matter for the discretion of the judge. 
[Lord Chancellor. But it is a discretion re- 

ulated by the practice of the court.) Under 
the circumstances the Master had acted judi- 
ciously in not allowing the defendants to put 
in a counter-statement until it was ascertained 
that the plaintiff could prove his state of facte, 
and the order expressly provided that they 
should not attempt to dapeove or contradict 
the facts which he had alleged. 

Mr. Cooper replied. 

The Lord Chancellor. If it were not for the 
special circumstances of the case, I should not 
have had the slightest hesitation in decidi 
that this order was contrary to the practice, an 
what ought to be the practice, of this court; 
and although this order is very carefully 
ed to prevent any advantage being taken 
of the published evidence, yet thie would not 
induce me to sanction an order which is con- 
t to the practice, and which I consider the 
wholesome practice, of the court. Under the 
circumstances, I think it would be extremely 
hard not to allow the defendants to go into evi- 
dence in support of their state of facts under 
the restrictions mentioned. I think that the 
order of the Vice-Chancellor is right, and con- 
sequently this motion must be dismissed with 
costs. 


Superior Courts : “Rolls.—Vioe-Chanvellor, « 


Rolls Court. 
Howard y. Prince. May 1, 1847, 
STAMP.—PROBATE DUTY,—ACCOUNT, 


The executor cannot sue in equity for a sum 
alleged to be due to his testator’s estate, al- 
though dependent upon the result of an ac- 
coust, without obtaining a proper stamp. 
Whether the stamp must cover the amount 
specifically claimed, is left to the decision 
of the commissioners. 


Tus was a suit by the executor of Lady 
Bolton, who claimed a large sum as due to her 
estate. The frame of the answer made it ne- 
cessary that the probate of her will should be 

uced at the hearing, but the probate was 
insufficient to cover the sum claimed, The 
claim involved the taking accounts. 

Mr. Kindersley and Mr. Goldsmid now asked 
that the will should be admitted in evidence 
without requiring any additional stamp, until 
it should be ascertained by the result of the 
account before the Master, whether any and 
what sum was due. It was true, that in the 
case of a suit at law the courts required a pro- 
bate sufficient to cover the amount claimed, 
which, however, the stamp office were in the 
habit of affixing in such cases, upon security 
being given for the payment of the duty, in the 
event of a successful issue to the cause. But 
they contended, that a claim in equity depending 
upon the result of an account s in a differ- 
ent position, inasmuch as until the account was 
taken the amount to be claimed could not be 
ascertained, and great inconvenience might re- 
sult from requiring a stamp to the full amount. 

Mr. Turner and Mr. Lioyd were on the other 


side ;but 
Lord dale, without calling upon them, 
said, that although he fully concurred in the 


observations which had been made as to the 
inconvenience which might be produced in the 
case of claims dependant upon the result of an 
account from requiring a stamp in respect of the 
amount claimed by an executor, and should be 
glad if his decision should be reversed, yet he 
thought the practice at law must be followed, 
stamp must be obtained. 


and the pro 
Mr. Kindersley inquired whether the stamp | agreed 


must be for the full amount claimed; but his 
lordship said, he must leave that question to 
the commissioners. 


Walls v. Symes. May 7, 1847. ' 
AMENDMENT OF BILL.—CLERICAL ERROR. 


A bill cannot be amended by altering the 
name of a plaintiff under an order which 
does not specify the alteration to be made. 


In this case Mr. Shapter applied to the court| p 


to direct, that under a common order to amend, 
the bill might be amended by altering the 
christian name of the plaintiff, in which a cleri- 
cal error had been made. 

Lord Langdale refused the application, ob- 
serving, that if it was intended to make such an 
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alteration under an order to amend, the order 
ought to state the circumstance. VE, 
r. Shapter then asked that the order which 

he had obtained — = be discharged, and a 
new order made in the form suggested by hie 
lordship ; but 

Pm | Langdale said, he could not make a 
binding order to that effect in the absence of 
the other parties, except upon notice; though: 
he ultimately made the order subject to 
ore of any application being e to set it 
aside, 





Wice-Chancellor of England. 
Pascall vy. Scott, April 22, 1847. 
COMPETENCY OF WITNESS. 


Where a person ing the time he held the 
office of guardian of a parish, had joined in 
prosecuting a suif against another guardian, 
and in appropriating the parish money to- 
wards the expenses of the suit, and had af- 
terwards ceased to be a guardian: Held, 
that under the circumstances he had not 
such an interest in the suit as to prevent 
him from being examined as a witness bee 
fore the Master, on behalf of the plaintiffs. 


THIs was a motion by the plaintiffs in the 
suit, to obtain from the court a direction, that 
the Master in the prosecution of certain in- 
quiries, ordered by a decree in the suit to be 
taken before him, should examine Edward Scars 
gi as a witness, for the purpuse of —. 

eir claims, his evidence havin refi 
on the ground of interest. A suit had been in- 
stituted by Pascall and Adams, two of 
guardians of the poor of the parish of Clerken- 
well, againet Scott, another guardian, for al- 
leged misappropriation of the parish monies. 
Scargill was a parish guardian from the year 
1833 to 1841, but bad then ceased to be one, 
and during the time he held such office 
concurred with the others in appropriating the 
monies of the parish towards the expenses of 
the suit, and had been on the committee ap 
pointed for taking proceedings = the de- 
fendant Scott; as such member of the commit« 
tee he had directed such proceedings, and had 
that Mr. Pascall and Mr. Adams should 
be the plaintiffs in the suit. Mr. Selby was at 
this time the solicitor employed by the com- 
mittee, and a sum of 300/. was on the 30th 
March, 1841, paid to him by order of the com- 
mittee out of the parish monies, to defray the 
expenses of the suit. Both Master Lynch and 
Master Senior, to whom the matter had been 
referred, concurred in refusing to receive the 
evidence of Scargill, on the ground that he, 
with the other guardians, im ly ape 
propriated the parish monies, that such appro- 
riation was contrary to the act of parliament 
authorizing the raising the rates, that he with 
them was on that account liable to have an in- 
formation filed against them by the Attorney- 
General, at the instance of any of the rate- 
payers; that he also had an interest in the 
recovery of the costs of the suit from Scott’s 
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eatate, arid consequently had such an interest; R. Vickery to shaw cause why a writ of attach- 
in the cause as to render him imcouapetent to ent uleull-ait anes sasiaat bien Sor tad cot 


be examined as a witness. tempt in not obeying a writ of subpena, issued 
Mr. Teed and ee in sap-| out of this court, commanding the said R. V. 
pert af the motion, and con that Scar-| personally to appear before the justices at petty 


was merely a nominal , swing ia be-| sessions, there to testify the truth, upon an 
of the parish, and af poole plication to be then and there made by the 
the stat 3 & 4 Vict. c. 26, ought to have been ish officers of Stawley, in the county of 
adenitted ake witness; they rg Meredith v.| Somerset, for an order — +e pe 
Gilpin, 6 Price, 146; stat. 54 thy Pog AL eg valor yi acng ding e sal ish of S., to 
5.9; Fletcher v. Greenwell, 1 Crom. Mees. & | the place of their last legal set t, and to 
Ros. 754; M'Gahey v. Alston, 2 Mees. & Wels.| bring with him certain books, in order that the 
206; Ralston v. Rowett, 1 Cl. & Fin. 424 ; | might be Sega ip evidence before the : 
Neches, ts Me & Wels. £60 me ie iat thas clit mae 
Ni v. , 12 Mees. . 560. was m paupers were re 
Mr. Stwert and Mr. Daniel/, contra, urged, in and chargeable to the parish of S., that in- 
that Scargill was virtually a plaintiff on the re- quiries had been made by the parish officers, 
cord, and in that character directly interested and that it was ascertained that the 
in the suit; at all events, it was quite sufficient were lawfully settled in another parish; that 
for them to show that he had such an interest | the subpoena was served on the defendant in 
as to make him liable for costs, and it appeared A t last, and that on the 3rd September, 
on bis examination, that he had authorized application was made by the parish officers of 
payments out of the parish funds for costs of |S. to the justices at petty sessions for an order 
the {oe = rp RO of — M8 might at hf icaid R ahi vg = ; 0g = 
time be c upon to refund, upon an infor- | sai . V. atten in obedience to t 
mation ry by the Attorney-General, a the | writ, and was duly rien but Learpree — 
instance of any of the rate-payers; he was | certain questions which were asked of him, an 
therefore interested in the sait, and as such, in- | that in ‘consequence of such refusal to answer 
capable of being examined. They cited Beil v.' the said questions, no order of removal could 
Senth, 6 Barn. & Cres. 188 ; Edwards v. Good-| be obtained, and that the paupers still remain 
wie, 10 Sim. 123; Attorney-General y. Compton, | chargeable to the parish of S. 
» The Viee-Cheucello id, it to sige apes. De ten rr 
ice- r said, it appears to me agains rule, took a p inary objection, 
that Mr. Scargill, independently of the fact of ‘that it did not appear on the affidavits that a 
his being a rate-payer, is in no wa liable ta} complaint was made to the justices by the alae 
the costs of this suit. Mr. Selby, who was the | officers of Stawley that the paupers were charge- 
aid bia first - yed in poy Sass or teoaig rom _— ay Justices of Buckingham- 
id his costs; ceased to be such solicitor, | shire.* toppe 
and the person now carrying it on is doing so| Pashley, contra. The affidavits allege, that 
under the authority of those who employ him, | an application was made to the justices on be- 
and to those he looks for the payment of his | half of the overseers of Stawley, which ‘f made 
costs. I cannot comprehend the proposition, } by their attorney or by one of their own body 
that Scargill not being now a to the record | acting for and in the name of the rest, would be 
ean by any means be made liable to the costs | sufficient. Regina v. Bedingham.® No objec- 
ef the suit. If the guardians recover the fund | tion of this sort was taken before the justices. 
it will be dis of by them as guardiana,and| Lord Denman, C.J. It cannot be supposed 
will either a bonus to the rate-payers or| that we are to issue an attachment for not 
to pay off the losses incurred. I do not | giving evidence before a judicial tribunal, unless 
ink that in any way can Scargill be considered fhat tribunal is first shown to have had juris- 
as a pereon having any interest except as a/ diction. We cannot presume from these affi- 
rate-payer, and in that character the statute | davits that a proper co.:plaint was made before 
has provided, that he should be a competent | the justices. 








witness, atteson, Coleridge, and, Wighiman, J.’s, con- 
| — Rule diecharged with 
Mucen's Bench. e digec ue without costs. 
(Before the Four Judges.) Queen's Bench Practive Count. 
The Queen v. Vickery. Hilery Term, 1847. (Before Mr. Justice Wightman.) 
PRACTICE.—AFFIDAVIT. 


Smith v. Sparrow, Hilary Term, 1847. 
The affidavits in support of an application) , wapp.— exaMINATION OF PLAINTIFF AS A 
For an attachment for disobedience to a WITNESS.—IRREGULARITY. | 
crown Office subpena to appear and give ; Se 
evidence before justices touching a pauper| A cause having been referred to arbiirateon, 
settlement, must show that a proper com- was eapressiy stipulated on the part of the 
plaint was made to the justices. | 


A rule sisi hed been obtained, calling upon St Wee ee Caen 10 
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defendant thai the plaintif’ should not be | admission of a witness to give evidence being 


enamined as a witness at the reference in 
of his claim, and ihe usual clause 


i 


toto the defendant’s case, 
him from moving to set 
Semble, That if the de- 
had been ewamined as a witness in 
of his case, it would have disquali- 
im from taking any objection to the 
ission of the plaintiff as a witness. 
In this case the plaintiff had brought his 
i endant as the executor of 
Edward Meadows, deceased, to recover a 
balance of account alleged to have been due to 
the plantiff from Meadows at the time of his 
Before the cause was at issue it was 
referred to the arbitration of a By arbitrator, it 
being expressly stipulated on the part of the 
defendant, that he eee Boat pel have 
power to examine the a in support of his 
claim, and the usual clause in the order of re- 
ference giving the arbitrator power to examine 
the parties to the suit was struck out. At the 
first meeting before the arbitrator, the plaintiff’s 
attorney who conducted his case tendered the 
rg ae : Aateoe pe bs = d his — 
was obj to by counsel who appeare 
for the defendant, on the ground that the arbi- 
trator had no power to examine the parties to the 
suit under the order of reference, and therefore 
the intiff could not be examined; he also 
the attention of the arbitrator to the 
agreement which had been entered into between 
the attorneys at the time the case was referred. 
‘The plaintiff’s attorney however told the arbi- 
trator that he had still a discretronary power 
incidental to his character of arbitrator which 
enabled him to examine the parties, if he 
thought fit to do so. The arbitrator, upon this, 
allowed the plaintiff to give his evidence. Tho 
defendant’s counsel protested against the course 
taken by the arbitrator, and then proceeded to 
cross-examine the plaintiff, and went imto the 
defendant’s case. Subsequently the arbitrator 
made his award im favour o inti 
Some time since Watson obtained a rule sisi to 
set aside this award on several grounds, but the 


& 
g 


ri 


conduct on the part of the plaintiff and his at- 
tormey in tendering and causing the plaintiff to 
i ca «aes ba an cd ae 


cross-examining the 
. | defendant’s case, an 


3 Sis 


a 
et ho. oe the ar- 
itrator is ; citing Symes v. Goodfellow, 
2 Bing N. C., 532; Jupp v. Grayson, 1 C, M. 
& bes 523. He also contended i wed 
t was any irregularity, it was waived by 
course taken by the defendant’s counsel in 
i | greene and going into the 
thus taking the chance of 
an award being made in hie favour. On this 
int he cited Allen v. Francis, 9 Jur. 691; 
he Queen v. Clark and another, 6 Q. B. 349. 
‘atson and Naylor were Leard in sup 
of the rule, contending that the arbitrator h 


hej clearly exceeded his authority in a. 
hintiff when had no power to do so, 


the 
the Sefendant’s counsel having taken the objec- 
tion, bad done all that was necessary, was 
not bound to withdraw from the reference. 
- ; Cur. fe oult. 
ighimen, J.. (25th Jan.,) gave judgment. 
This was an application to set aside an award 
upon several points, but ultimately the second 
and fourth raised the only questions which _ 
to me to require consideration. 8 
of these was, whether the arbitrator <r pad 
to have received the evidence of the plaintiff in: 
tt of his own case, and whether the award 
ought to be set aside on that ground. I have 
been unable to find any case in which there has 
been an decision as to the power of an 
arbitrator to allow a party to the suit to give 
evidence as a witness in support of his own 
case, though objected to by the other side, and 
though there was no express given by 
the submission to examine the parties. In 
Warne v. Bryant, 3 B. & C. 590, where an. 
order of reference did give power to the arbi- 
trator to examine the parties if he thought fit, 
the court held that he might, under an order 
so framed, examine a party to the suit, even in 
sup of bis own case; leaving it, however, 
doubtful whether without express authority the 
arbitrator would be at liberty to examine a 
party in support of hie own case. Upon prin- 
ciple such a course would seem objectionable, 
and an excess of the authority of the arbitrator, 
especially in cases like the present where the. 
t is an executor and not likely to be 
papery cognizant of the traneaction. But: 
do not find myself called upon to decide this 
question ; for under the special circumstances” 
of the case, I think it clear that the plaintiff 
ought not to have tendered his own evidence, 
nor ought the arbitrator to have received it. 
Before the order of reference was made the de- 


tiff. | fendant expressly refused to allow the plaintiff 


to be examined, and the usual clause autho- 
rising the arbitrator to examine the parties was 
for that reason by mutual consent struck out. 
It is clear to me from the affidavits that the 
defendant would not have referred the case if 
the plaintiff was to be examined; and after the 
clause giving authority had been by consent 
struck out, he might reasonably conclude that 
he would not be examined; and the examining 
the plaintiff as a witness for himself afterwards 


The | is 20 much in fraud of the defendant, that the 
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award made in the plaintiff’s favour upon his stated farther what was not to be found in 
own evidence ought not to be allowed to stand, the letter of application, namely, that the 
unless the defondient has by his conduct upon allotment was upon condition that the 
the arbitration waived the objection and dis- deposit be paid on or before a given day 
abled himself from taking it, which is the re- on pain of forfeiture, and the shares being 
maining point for consideration. The defend- disposed of to others. Eleven days before the 
ant, after the objection to the reception of the given day the managing committee adver- 
evidence of the plaintiff himself, nevertheless tised that they had completed the allotment 
procceded to cross-examine hin as to a set-off of shares, and there was some evidence of 
which the defendant sought to establish, and the plaintiff’s having seen the advertise- 


without retiring from the reference called other ment. On the third day after the given 
witnesses in support of his case. All this was one he paid his deposits, in a fortnight 
done under protest, but it was contended that afterwards executed the usual parliamen- 
proceeding at all after the admission of the evi- tary contract and subscribers’ agreement, 

ence objected to was a waiver of the objection. In the following month a meeting was holden, 
In the absence of any authority showing that the plaintiff being present, and it was then 
such an objection, which is not to an irregu- made known that at the date of the adver- 
larity merely, is waived by continuing to attend ttsement the committee had in fact only 
the reference, I certainly do not feel on pain allotted 58,000 shares, although there were 
to think itso. The continuing to attend was licants for more than the 120,000 shares. 
under protest, and nothing was done by the t that meeting the plaintiff opposed the 
defendant from which an acquiescence in the resolutions to continue the concern, and 


revious proceedings could be inferred. Irregu- moved as an amendment that the deposits 
ity in the conduct of the arbitrator, as by should be returned; but the chairman de- 
omitting to give proper notices or the like, ma clined to put the umendment to the meeting. 
undoubtedly be waived by continuing to atten Subsequently the scheme was ab 
after notice of the irregularity, as appearing at and the plaintiff brought his action against 
nisi prius after an irregular notice of trial, may a of the managing committee to 
be a waiver of the irregularity. But a part recover back the amount of his deposits. 


who takes an unsuccesful objection to the ad- . eer 
mission of evidence at nisi prius does not waive — gh vig a of ateimaet minted 
his right to a new trial because he cross- binding contract. Secondly, that the ad- 


examined the witness objected to, or subse- : 
quently called witnesses of his own. In the verttsement amounted to a fraudulent misre- 


. } ing been so found by the 
case whic was cited that occurred before me sentation, anc Reveng - oe 
in which an arbitrator examined the witnesses | 2479: 48 also laintiff to 2 ballyrrghar Bose oer 
for the plaintiff without oath, I was of opinion deal. oe well as r,s Ae mon formed a 
that the defendant could not object to the pie round of aaa to whick The pti 
award, because he had not only gone on with of te dal “at as, Th 
the reference, but had examined his own wit- hat the olainti pre . he , 
nesses without oath, which a to me to inet ihe p aintiff's conduct at ¢ - 
be not only a waiver of the objection, but an — yrs I a ~ — - on 
lescence in the course pursued; and if the fourthl A the on a Phaeton , And 
endant in the present case had tendered "4 y Sales haar ane — bisdine 
himself for examination, I think he would peal . Med ll fi Panini ; rial "g 
have disqualified himself from taking any ob- ee . 
jection to the examination of the plaintiff.| TH material facts and circumstances of this 
pon the whole then it ap to me that the | case are so fully stated in the judgment below 
examination of the plaintiff, under the circum- | 88 to render it quite unnecessary to repeat them 
stances stated in the affidavits, was a sufficient | here. 
objection upon which the award might be set| The case was argued early in the term 
aside, and that such objection was not waived | Mr. Knowles and Mr. J. Browne, on behalf of 
by the defendant going on with the arbitration. | the plaintiff, and by Sir F. Kelly, Mr. Sergeant 
The rule, therefore, must be made absolute. | Channell, and Mr. Fitzherbert on behalf of the 
Rule absolute. | defendant. 
Cur. adv. cult, 


Common Pleas. May Sata — judgment of the court 
> , : . x was now deliv 
Wontner v, Shairp, Easter Term, 1847. | Wilde, C.J. This ie an a ae 
ALLOTTEE OF RAILWAY SHARES.—INVALID for money had and received by the defends 
CONTRACT. —~ FRAUDULENT MISREPRE-| to the use of the plaintiff, and the plea of the 
SENTATION—-RECOVERY OF DEPOSITS. | defendant is non assumpsit. The defendant is 
The prospectus of « roilway company stated| sued as one of the committee of management - 
_ the cupital to be 3,000,000! , in 120,000 | of the Direct London and Exeter Railway Com= 
sl + On the plaintiff’s application by | pany, with an extension to Falmouth and Penh- 
_ Wetter, sixty shares were allotted to him,| zance, for the sum of 821. 10s., being the de-". 
the letter of allotment was headed in| posit paid by the plaintiff on 60 sharés allotted 
as the prospectus, and \to him in that concern, The casé.was tried be" 
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fore Mr. Justice Erie, at the sitti after last 
Trinity Term, and it then in evidence 
that in 1845 a prospectus had been issued 
which stated the capital of the p com- 
pany to be 3,000,000/., in 120,000 shares of 25/. 
each, deposit 1/. 7s. 6d. pershare. It then sets 
forth a form of application for shares, which 
ing headed in game manner as the 
prospectus itself, and directed to the provisional 
committee, is in the following terms :—‘I re- 
quest you will allot me shares of 251. 
in the capital of the above-named railway, and 
cL harap aia ares. pe Malcom 
subject to the regulations of the company, an 
pay the deposit of 1/. 7s. 6d. per share, ‘and 
sign the parliamentary contract and subscribers’ 
ent when required.” 
tember, 1845, the plaintiff sent an applica- 
tion for 30 shares, substantially in the form so 
‘stories and afterwards, on the 10th of 
, he made a similar application for an 
increase in the number to 60. In answer to 
these applications the plaintiff received a letter 
bearing at the top the words “ Not trans- 
ferable,” followed by a heading similar to that 
prospectus, and which then atates that 
“the committee have, at your request, allotted 
to you sixty shares of 25/. each in this under- 
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posed lines were imperfect, and that the whole 
amount, of the ree up had been ex« 
pended except 450/. is led to a meeting of 
the ehareholders on the 15th of December, at 
which the plaintiff attended, and a report of 
the directors was read, setting forth the then 
state and prospects of theconcern. Resolutions 
of confidence giving authority to take fresh 
steps in ing out the line were also pro- 
posed, to which, as an amendment, the plaintiff 
moved that the whole of the deposits should be 
returned, and that the committee should pay 
all expenses incurred. This amendment the 
chairman did not put to the meeting, but only 
the original resolutions, which were carried by 
a large majority. Upon these facts it was con- 


On the 25th of| tended at the trial, that as the advertisement 


containing the misrepresentation as to the al- 
lotment had been issued with the knowledge of 
the committee, and as the plaintiff had been 
thereby induced to pay hie money, he was en- 
titled to recover it back from the defendant, 
and that as the subscribers’ deed had been 
executed under the same misrepresentation, his 
right was not thereby affected. For the de- 
fendant it was argued that the written applica- 
tion for shares and the subsequent letter of 
allotment constituted a valid contract, under 
which the plaintiff was bound to pay his de- 


» upon condition that the deposit of 
1, 7s. 6d. per share therein be paid on or be- ‘eae and that therefore the payment made by 
fore the 28th of October instant, in default of | im could not be referred to the advertisement, 
which this allotment wlll be forfeited and the| and further that the deed which he had signed 
shares disposed of to other applicants,” &c. | expressly authorised the application of the de- 
In that letter, as well as in the prospectus the} posits to the expenscs incurred in preparing for 
capital of the concern is stated at 3,000,000/.,| parliament. ‘The learned judge who tried the 
im 120,000 shares of 25/. each; and such being | cause left it to the jury to say whether the de- 
the case, the managing committee, on the! fendant had made a false representation which 
17th of October, wanted in the Times news-| was a material inducement to the plaintiff to 
paper an advertisement which stated, “ The; pay his money; whether, also, the considera- 
ing committee hereby give notice that) tion for the payment by the plaintiff had failed, 

ve completed the allotment of shares,|the company being at an end; and further, 

that the usual letters are this day issued,” | whether the false representation acted upon the 
and then proceeded to offer as an apology to those | plaintiff’s mind when he signed the deed. The 
whoee applications had been cut down or passed | jury answered the qnestions in the affirmative, 
over the preference the committee had been | and thereupon the learned judge said that the 
obliged to give to those locally interested or/ finding entitled the plaintiff to the verdict, and 
likely to bring to bear on the company a large} it was accordingly so entered. To set aside 
share of legitimate influence in the arduous| this verdict and enter a nonusit, or for a new. 
duty of deciding on claims unprecedented in| trial, a rule nisi has been obtained on the 
number. The advertisement further sets| ground of misdirection, and the verdict being 
forth, that the engineering preparations were so| against the evidence, and the case has been re- 
far advanced that the project could not fail to} cently fully argued on showing cause against 
be placed before parliament in a manner the| that rule. The argament on behalf of the de- 
most satisfactory to the shareholders. Some| fendant is, as at the trial, that the payment was 
evidence was then given at the trial from which | made under a binding contract, and not in con- 
it waa to be infe that the plaintiff had seen | sequence of the advertisement; that the adver- 
this advertisement, and on the 21st of October) tisement does not import that all the shares 
laintiff appears to have paid the amount of | had been allotted, but if it does, the statement 
eposit on the sixty shares which had been| is addressed to disappointed applicants, and not 
allotted ta him. At this time it was clearly | to the allottees ; and if the money had not been 
proved that in point of fact no more than| obtained by fraud, the deed executed by the 
58,000 shares been allotted by the com-| plaintiff expressly authorised the 7 Sagpenapee of 
mittee, although responsible persons had ap-| the deposits to the payment of the expenses, 
plied for more than the whole of the proposed | But it was admitted that if the payment had 
i On the 4th of November, the plaintiff| been obtained by fraud, the execution of the 
and others executed the parliamentary contract| deed would be no anewer to the action, 
and subscribers’ deed, soon after which it was} Further it was said, that by —s meet- 
found that the plans and sections of the pro-| ing of the 15th of December, and voting 


the 
his 


358 
ws a shareholder, the eat had precluded 
himself from Sa ea his deposits; and 
in port of this r ground the case of 
Campbell v. Fleming, 1 Ad. & El. 40, was cited 
as an authority. On the first pomt this court 
is of opinion that there was no binding contract 
on the plaintiff to part with his money when he 
paid his deposit : he had = for chares in 
a concern which was to have a capital of 
8,000,000/.,in 120,600 shares, but the committee 
of man 4 had allotted A> “or shares of a 
different description, whilet t 

to allot the very thing he asked fers for the 
letter of allotment, as well as the prospectus, 
described the capital to be 3,000,000/., in 
120,000 shares, and it might be reasonable to 
expect success with that capital, but absurd to 
suppose that it conld be accomplished for less 
than half that amount. The plaintiff having 
asked for shares in a practicable scheme, re- 
cetved shares in one rendered impracticable by 
the act of the committee in not allotting more 
than 58,000 shares, when more than the whole 
capital had been applied for by responsible 
ons. On the ground also that the letter 

of allotment was conditional, we think there is 
no binding contract. It contained new terme 
not found im the plaintiff’s a aaa for 
shares, and is not therefore a simple acceptance 
of the plaintiff’s proposal. Such being our 
inion, it becomes sone at he inquire whether 
there is any evidence of the plaintiff having 
paid the deposits in consequence of a fraudulent 
misrepresentation, and we think there is ample 
evidence of such misrepresentation. We think 
the advertisement clearly means that all the 
shares had been actually allotted, and that it 
must be taken to have been addressed to all 
the members of the concern. To the plaintiff 
it represents that he had got all that he had 
asked for,—sixty shares of the 120,000, and 
the jury, therefore, were well warranted in find- 
ing that the advertisement was a material in- 
ducement to the plaintiff to pay his money, 
having considered the meaning to be the same 
as we have done, The next point is, that by 
attending the meeting of the 15th December, 
and acting as a shareholder when he knew that 
only 58,000 shares had been allotted, the plain- 
tiff had precluded himself from making any 
claim to the deposits on that ground, but of 
that point the evidence entirely disposes. The 
only thing done by the plaintiff was to propose 
that all the deposits should be returned; and 
the argument comes to this, that having tried 
to induce others to join him in claiming back 
the deposits and failed, the plaintiff should not 
be permitted to do so himself. No such doc- 
trine can be found in Campbell v. Fleming, or 
in any other decided case that we know of. 
The x sgpeaied did nothing at the meeting to 
show his assent to be bound by what passed as 
a holder of sixty shares, and therefore we think 
he is in a condition to maintain the ent 
action. It was further contended, that the de- 
fendant was entitled to a new trial, because the 
ge did not tell the jury whether or not the 

of allotment application constituted a 
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binding contract. We think that is no ground 
for a new trial. It was a question, not of fact 
for the jury, but of law for the court, and if a 
new trial were granted the same questions must 
again be submitted to the jury. It appears, 
however, that after the finding of the jury the 
learned judge said the plaintiff was entitled to 
the verdict, which must be taken as a direction 
to the jury to find such verdict. If in order to 
give that direction it was necessary to decide 
that the letters constituted no binding contract, 
the learned judge must be taken to have so de~- 
cided; and if he had considered that they did 
constitute such contract, the direction must 
have been considered wrong and a new trial 
granted. But inasmuch as the court is of a 
contrary opinion, the rule obtained by the de- 
fendant fails as to this point also, and must 
therefore on the whole discharged. My 
brother Wslliams, having been consulted when 
at the bar in this case, has taken no part in the 


judgment, 
—— Rule discharged. 


Erchequer. 
Roche v. Champein, Trinity Term, 24th May, 
1847. 





PLEADING.—DEBT.—SET-OFF. 


A declaration in debt contained three counts, 
in each of which 61.108. was claimed. The 
defendant pleaded a set-off covering the 
aggregate of the sums tn the declaration. 
The - of demand stated the action 
to be brought to recover 61.108. for money 
lent. At the trial the defendant a 
set-off above 61.1038. Held, that tthe ples 
admitted 61.103. to be due on cach count, 
and that the pleintif/ was entitled to a 

dict. 


Dest. The declaration stated the defend- 
ant to be indebted to the plaintiff in 62. 10s. 
for money lent, and in 6/. 10s. for money had 
and received, and in 6/. 10s. for money due on 
an account stated. The declaration in the com- 
mencement demanded the aggregate of these 
sums—19/. 10s. 

The defendant pleaded a set-off covering the 
whole demand. 

The particulars stated the action to be 
brought to recover the sum of 6/.10¢. for 
money lent, 

At the trial before the under-sheriff of Mid- 
dlesex the defendant proved a debt due to him 
from the plaintiff above 6/. 10s., upon which a 
verdict was found for the defendant. 

A role nisi was obtained to set aside the 
verdict and for a new trial, on the ground 
misdirection, inasmuch as upon these pleadings 
the plaintiff was entitled to a verdict for 61. 10%. 

Wier showed cause. In an action of 
the plaintiff was formerly to prove 
whote of bis demand, or he could not 
verdict. But in times the action 
ie 8 stands on ap he pie ing as 

assumpsit, and the plaintiff 
whatever amount he proves, wad 


4, 


ah 


Superior Courts - Eacheywer— 
tee sam demanded in the 
v. Paddon, 4 M.& W.. The 
therefore, only admits the amount which the: 
angola lr ahr in order to entitle 

mm to recover. A writ of inquiry may be exe- 
cuted in an action of debt. Arden v. Connell, 
5 B. & Ald. 885. 

' Bovill, in support of the rule, cited Rodgers 
v. Maw, 4 Dow. & L. 66. 

Per Curiam. The defendant should have 

ed the set-off as to 6/. 10s., and never in- 

bted as to the residus. If there had been no 
plea at all, the plaintiff would have been entitled 
to sign final judgment for the amount demanded 
in the ion, namely, the of the 
sums in the three counts (1W.10s.,) but he 
could only have issued exeeution fer the 
amount actually due (6/. 10s.) The plea admits 
19/. 10s, to be due, and all a set-off at least 
equal to that sum. But the defendant o 
proves a set-off to the amount of 6/.10s. Wi 
fespect to issuing a writ of inquiry in debt, it is 
found im practice-to be much more beneficial to 


suitors that there should be no writ of inquiry. | 69 


They know that if they levy execution for more 
than the amount really due, the court will set 


it aside. 
Rale absolute. 


Bilasg vy. Coppock. eel Term, 26th May, 
1847. 


ATTORNEY.—BILL.—TPAXATION, 


In the year 1840, an attorney in London em- 
ployed an attorney at Cambridge to prose- 
cule a person for bribery. There — ri 
agreement as io a rges. int 
year 1841, a bill was delivered: and another 
tn the year 1842, both unsigned. In the 
year 1847, a signed bid was delivered, and 
a month afterwards an action was com- 
menced. A judge at chambers having made 
an order to tax the bill: Held, on motion 
fo rescind the order, that the bill was taz- 


able, ( ing In re Simons, 3 D. & L, 
156); and thaf the delivery of the signed 
bill was a “ ial circumstance” which 


authorised the taration, although the de- 
Sendant might have tamed the unsigned bills. 


Martin moved to veseind an order of Alder- 
son, B., referrmg an attorney’s bill for taxation. 
It appeared that in the year 1840, the defend- 
ant, who is an in London, employed 
the plaintiff, an rig ir pray jo to pro- 
secute a person for bribery at the Cambridge 
election. was no nt av-to agency 
charges, but the plamtiff was to have the entire 
“es Two glee digo’ ay sg one 

‘1841, an other in year 
rl igned. In the begin- 

e plaintiff delivered 


} 


m 
1842, but neither were 
a mgned till for seagate business, and a 
mouth afterwards commenced the present 
action. The defendant thereupon obtained the 
Order to tax. It was submitted—firet, that the 
6 & ? Vict. ¢: 73, 9. 37, did not apply te the 
case of one attorney employed boy emathen,. te 





Cousins {re Gedgg, 3 Dew. & L. 915 
plea of ect-off, 66. [A ; 





Transfer of Cheneery Causes. i 
In re Stnons, 3 
lderson, B. It is much 
more reasonable that a juy should find a 
verdict according to the Master’s taxation, 
which would be a guide for them. Pollock, 


Dow. & L. 186. 


C.B. It rs from the case of Weymouth 
v. Knipe, 6 Dow. P. C. 495, that an agent’s bill 
was expreasly excepted out of the 2 Geo. 2, ¢. 


28,: by the 19 Geo. 2, ¢.13,8..3. The 6 & 7 
Vict. ¢, 73, contains no such exception. ] 
, there were not special circumstances 

to take the case out of the previso in the 37th 
section, “that no such reference. as uferesaid 
shall be directed upon an application made by 
the party chargeable with auch bill after the 
ion of twelve monthe after such bill ehall 

have been delivered, except under special cir- 
cumstances, to be proved to the satisfaction of 
the court or judge to whom the applieation for 
such reference shall be made.” -In: this case 
the defendant might have obtained an order 
for the taxation of the two first bills, although 
they were not signed. Inre Pender, 2 Phillips, 


_ Pollock, C.B. My brother Alderaon’s order 
is to tax the signed bill, and that has been de- 
livered within twelve months, . 

Alderson, B. The delivery of a signed bill 
within twelve months is a special circumstance 
upon which the party may act. The i 
reading of the statute implies that the 
may tat within twelve months after the delivery 


of a signed bill. The Lord Chancellor has de. 


cided that the statute has a more extensive 
oer and that an unsigned. bill may be 
taxed. 

Rolfe, B. If it were not so, an attorney 
might deliver an unsigned bill, and then tie by 
(for a twelvemonth, and afterwards deliver a 
signed bill, and’ so prevent the taxation alto- 


gether. 
Rule refused. 





TRANSFER OF CHANCERY CAUSES, 


From the Vice-Chancellor of England to the Vice- 
Chancellor Sir J. Wigram, by order of the Lord 
Chancellor, 


Dickenson #, Callbeck. 
Fagge v. F ’ 
Morrison v. Hoppe 
Ditto v. King } 
Rimell ». Wheatley, 
Parry +. Howell, 
Attorney-Gen. v. Croft, 
Bateman v. Wilks, 
Kincsir ». Nunn. 

Beech wv. Ford, 

Brierley ». Andrew. 
Lewis ». Damex. 

Hont v. Peacock, 
Darnell v. Swift. 

Ward ». Price. 

Halford ». Stone. 
Sheffield v. Von Donop. 


“ah June, 1847, 
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COMMON LAW SITTINGS. 





@ychequer of Pleas. 
After Trinity Term, 1847. 
IN MIDDLESEX. 


Monday . June 14 Common Juries. 
Tuesday . . . 15) Custom and Common 
Wednesday . . 16 Juries. 
Thursday » » +17 ' Excise and Common 
Friday e 0 e 0 18 Juries. 

Saturday . . + 19 
Monday o « M1 
Tuesday «. . - 22 
Wednesday » 23 
Thursday . . . 2% 
Friday a . . 7 25 
Saturday * 8 » 26 
Monday eo © eS 


! Common Juries. 


Special and Com. Juries. 


IN LONDON. 
Tuesday . June15 To Adjourn only. 
Wednetday . . 29} Adjournment Day, Com- 


mon Juries, 
Wednesday . . 30 
Thursday . July 1} Common Juries. 
bt eo @ we 8 
Saturday . .. 3 
Monday * * @ 
Tuesday «.. «+ 
Wednesday . » 
Thursday *' * * 
Friday . ee * 9 
Saturday . . «10 


The Court will Sit at 10 o'clock. 
——_———— 
BUSINESS OF THE COURTS. — 


——— 


rchequer. 

- Turs Court will hold Sittings on Friday the 18th 
of June instant, and on every following day 
thenceforth, (Sundays and Wednesday the 23rd 
day of June instant excepted,) until and including 
Thursdey the 8th day of July next; and at such 
sittings will proceed in disposing of the business 
then pending on the paper of Demurrers ; and in 
the paper of New Trials, together with all motions 
appointed to be brought on with any cause standing 
in the New Trial Paper; and also in giving Judg- 
ment upon the Special Cases, Rules, and Motions 
then standing for judgment. 


Special and Com.Juries. 


ona oH 





PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 


house of Words. 
NEW BILLS IN PROGRESS. 


Consolidation and Amendment of the Law 
of Bankruptcy. For 2nd reading. The Lord 


Chancellor. 


Common Law Sittings —Businest of the Courte.—Par. Proceedings—Letter Bow. 


Debtor and Creditor. 
The Lord Chancellor. 

Repeal of Insolvency Jurisdiction of Courts 
of Bankruptcy, Abolishing Court of Review, 
and Reducing Number of Commissioners. (No. 
2.) In Select Committee. Lord Brougham. ; 

Threatening Letters, For 2nd reading. 
Lord Denman. 


Clergy Offences. In Committee. 


For 2nd reading. 


Mouse of Commons. 


NEW BILLS IN PROGRESS. 


City Small Debts Court. In Committee. 
Mr. Masterman. 


Law of Railways. Mr. Strutt. 
For the Speedy Trial and Punishment of 


| Juvenile Offenders. InCommittee. Sir John 


Pakington. 
Lunatic Asylums Regulation. Att.-General, 
Inclosure Act Amendment. Sir F. Thesiger. 
Health of Towns. Lord Morpeth. 
Towns Improvement Clauses. 


Taxation of Costs on Private Bills. To be 
reported, Mr. Hume. 

Registration of Voters. For 2nd reading. 
Mr. Walpole. 

Highways. In SelectCom. Sir Geo. Grey. 

Administration of the Poor Laws. Sir Geo. 
Grey. 

Copyhold Commission Continuance, 

Turnpike Acts Continuance. 

Loan Societies Continuance. 

Ecclesiastical Courts. Mr. Bouverie. 


THE EDITOR’S LETTER BOX. 

“A Juvenile Subscriber” will find the dis- 
tinctions he has referred to, between the pro- 
visions of the Small Tenements’ Act, (1 & 2 
Vict. c. 74,) and the remedy given by the 
County Courts’ Act against tenants holding 
over, adverted to at some length, ante, p. 18. 
As we read the latter act, the judges of the new 
courts have no jurisdiction, under the 122nd 
section, when the value of the premises exceeda 
501. by the year, although the rent may be less 
than 50/1. a year, or where the rent exceeds 60%, 
ayear. ‘The intention of the legislature, it may 
be inferred, was not to subject the tenants or 
occupiers of property beyond the prescribed 
value to the summary mode of proceeding 
pointed out by the section referred to, In this, 
as in other particulara; however, the late act is 
ambiguous and difficult to underatand. 

The case of Hilton v. Lord Granville, re~ 


ported p. 134, ante, was decided in the Full 
Court Q. B, - 
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“ Quod magis ad Nos 
Pertinet, et nescire malum est, agitamus.” 
Horar. 
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LEGAL MEASURES NOW BEFORE | « The committee are of opinion that the pro- 
PARLIAMENT. visions in the several acts respecting bank- 
| ruptcy and insolvency ought to be consolidated, 
T ‘ ¥ ._ | but before any bill or bills for that purpose can 
HE necessity for unrelaxed vigilance in| he usefully considered it appears to be neces- 
reference to the proceedings in parliament, | sary to determine whether one system of law 
suggested in a former number, is about to| should not be adopted for all cases in insol- 
be strikingly exemplified. It is now un- = ee 
derstood, the mischiefs the country has; “Am inquiry necessary to lead to a satiefac- 


«os ‘lation | ory result upon this important subject would 
already endured by precipitate legislation in the opinion of the committee occupy more 


is likely to be aggravated, by forcing time. than the probable duration of the present 
through _ beth _ houses more than one) gesgion is likely to afford ; the committee there- 
measure affecting the administration of | fore have abstained from entering into that in- 
the law, at the eleventh hour, when there is | quiry, but earnestly recommend this important 
neither time, patience, nor disposition to! subject to the favourable consideration of the 
discuss their merits; or even to master the | house in the next session of parliament, enter~ 


- had _|taining the hope that such assimilation may, 
aac ; i en eee oa |under due guards and modifications, be found 


ribbon trade, or any other branch of . pe The cncamnittes, however, are of opinion, 
national industry, some person would be that there are some matters conne with 
found in parliament to insist that the in-,the bills referred to them which ought not to 
terests immediately involved should be pre- be delayed, and which may properly be pro- 
viously consulted, and the passing of the vided for during the present session. 

law postponed until the matter was duly, “1thavingbeenfound unnecessary to continue 


: , ithe Court of Review in Bankruptcy as origi- 
considered. But as the measures in ques- ‘nally constituted, the jurisdiction of that court 


tion peculiarly affect the administration of ' is now exercised by one of the Vice-Chancellors, 
justice, experience justifies the apprehen-' hough not in that character, but as a judge of 
sion that they will be consigned to the | the Court of Review. 

tender mercies of those persevering spirits “The committee are of opinion that the 
who seem to act upon the principle, that it; Court of Review ought to be abolished, and 


- +s . the ‘jurisdiction now belongimg to it ought to + 
us _ tn digo i agrag Se ‘be exercised by such of the Vice-Chancellors 

in rapid progress through parliament ig (2 the — Merging from time to time 

appoint for that purpose. 

founded upon the Report ofa Select Com- | Pr Much “ap ep has been found to 
snittee of the House of Lords on the Bank- | arise from the extent of country subject to the 
ruptcy Law Amendnient Bill, the Bank- | jurisdiction of the London Court of Bankruptcy. 
ruptcy and Insolvency Bill, (No. 2,) and|{n the country districts the Lord Chancellor, 
the Debtor and Creditor Bill. _ In refer | Prevent similar inconvenience, hes the power 
ence to these several bills, the committee | Freee oe court is to be held. The 


Iave reported as follows :— committee are of opinion that the Lord Chan- 
Vou. xxx1v. No. 1,006, i 








~ 
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cellor should have a similar power within the 
London district, doubts having been suggested 
whether he has this power. 

“The circuits of the commissioners under 
the Insolvent hacapta Acts are attended with 
loss of time ams great usc’ m eancay 
and yet do n@ afford MP 2 means fay 
executing of the object of those acts. The ap- 
pointment of judges in the county courts afford 
a remedy for the evil; and the eommhittee re- 
commend that all'the duties now performed by 
the commissioners upon the circuit should in 
future be performed by the judges of the county 
courts. 

“It having been found inconvenient in the 
present state of the law that the insolvent juris- 
diction given by the late acts in bankruptcy 
should be exercised by the commissioners, the 
committee are of opinion that such jurisdiction 
should for the present be remove 


Legal Measures now before Parliament. 


tingent or other interest in any real or personal 
property, stated in the schedule of the said in- 
solvent to have belonged to the said insolvent 
at the time of his discharge, shall not have been 
sold or disposed of, or made available for the 
benefit of te ereditorg of the said insolvent, 


e| the seit court ie hereby authorized upon such 


os to investigate such matter, and, if it 
shall appear just and proper, to require the as- 
signee of such insolvent’s estate appointed 
the saitt court, or in case no such assignee 

have been appointed, then to authorize the said 
meotrent to take such measures as to the said 
court shall appear advisable, to sell and dispose 
of-such real or personal property, or reversion- 
ary, contingent or other interest in any real or 
pereonal property, so stated in the schedule of 
the said insolvent, either by public auction or 
private contract, or in such other manner as the 


from the| court shall direct; and in case such sale and 


commissioners in bankruptcy, and that any | disposition shall be effectual, and to the satis- 
vacancy which may occur in the London Court | faction of the court, the assignee of the said in- 


of Bankruptcy or the Court of the Insolvent 
Debtor Commissioners should not be filled up 
before the termination of the next session of 
parliament. 

'- “The committee consider these subjects as 
of great importance to the due administration 
of the law, and recommend them to the serious 
consideration of the house.” 


A bill bas been framed, in conformity 
with this report, abolishing the Court of 


solvent’s estate, or the provisional assignee of 


the said court (as the case may be), shall 


under an order to be made by the said court 


for that purpose, execute an assignment of such 


property so sold and disposed of to the pur- 
chaser or purchasers thereof, upon payment 


into the said court of the amount of such 

chase or purchases, to abide the order of the 
said court; but in case it shall appear to the 
a of the said court that no sale or 
is 


sition of such property can be effected, 


Review and the circuits of the Insolvent |#"¢ that the same cannot be made available for 


Commissioners, and transferring the juris- 
diction of the Commissioners of Bankruptcy 
in matters of insolvency in town causes to 


the Commissioners of the Court for the! 


Relief of Insolvent Debtors, and in country 
causes to the judges of the County Courts, 
to whom the jurisdiction now exercised 


by. 
the Commissioners for the Relief of Insol made thereto by any 


vent, to order the provisional assignee of the 
said court, notwithstanding the appointment 


vent Debtors in country cases is also trans- 
ferred, Weare not aware whether it is 


intended to consolidate the bill the pro-' 
visions of which we have just described, | 
with another entitled “ An Act to amend 


the Law relating to Insolvent Debtors,” 
which we find was brought from the Lords 
on the 29th April, and ordered by the 
House of Commons to be printed on the 
Oth June, 18417. The bill last referred to 
consists of two lengthy clauses, which we 
deem it advisable nevertheless ta print in 
extenso. 


‘That in case, u the di of an 
insolvent debtor ie oy cae rized for 
that p Y bingy of any act now or here- 
phar te be in orce, it shall appear to the said 
grart, upen any application to the said court 
"« += .i eolvent.made after the expiration 
= ' ~~ 0a the date of the 
by the said court, 


=~ ‘ 
ais .l 





piration | 

discharge of| to the said court, under the powers 
a that any real | im force for the relief of insolvent debtors, fom 

Tee re-ty, oF any reversionazy, con-[the appointment-of any pert-ef the future se~ 


the benefit of the creditors, then and in sucht 
case it shall be lawful for the said court, if the 
said court shall think fit, and after such notice 


given of such proceedings to the several cre- 
1 


tors mentioned in the schedule of the said in- 


solvent, as the said court shall deem nec 

and direct, and on proof to the satisfaction of 

the said court of the due service of such notice, 

and upon hearing any a per which may be 
i 


tor of the said insol- 


the said court of any assignee or 


b 

| such insolvent’s estate and effects, to execute 
an assignment of such property to the said in- 
solvent, who shall thereupon be and heeome 


lly possessed of and entitled thereto, and as 


if he had now been discharged by the said 
court: Provided always, Thatall costs, 

and expenses ef suc 
court, and of proceeding to a sale and disposi- 
tion of such property, and all other costs, 
charges and expenses attending the proceedings 
thereon pe ane said —o an a8 the as~ 
signment of suc praia e said insolvent, 
shall be borne a 

vent, or in case of actual sale of such 

out of the sum realized and paid into comet 
respect thereof, if the same shall be 
for that purpose. 


application to the saad 


defrayed by tha said. meok 
oufhciend 


“That in any applicaion to be hereafter mada, 
of any act 


t- . *“*? . . e-- ~~ 
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quired propery of any insolvent towards the| Observer," but as it ‘attracted Jittle atten- 
payment of the debts contained in the schedule! tian in the profession,—never, so far as we 
of sach insolvent, it shall not be lawfat for the| .ouid learn, underwent any discussion in 


sap eag a = ao parliament, and appeared to have been in- 
teal or peraonal property, or any reversionary, troduced rather more with the view of aid- 
eontingent or other interest in any real or per-|'"g 4 numerical demonstration, than with 
senal property, stated in the schedule of the| any serious intention of obtaining a legis- 
said insolvent to have belonged to the said in-' lative sanction for its provisions, it was not 
salvent at the time of his discharge, and which | at that time deemed necessary to make it 
shall have been reconveyed to such insolvent’ the subject of special comment. It is im- 
by the ag ag wide. ¥ i ie pct too | possible, however, to glance at the variety 
sa Sek tanec af he ae aes hak cack | of subjects dealt with by this bill without 
so reconveved to the said insolvent Perceiving that its clauses would produce 

since such reconveyance bas become of sub- | most extensive and important changes in 
stantial value, or has been sold or disposed of various branches of law. The bill ex- 
for a valuable consideration ; in either of which : pressly proposes to deal with the law re- 
cases the same shal] be deemed and considered | snecting notices of actions, limitations of 
by the 7 court 0 = = a age of ee actions, venue, tender of amends, payment 
anal Bail a sled | money into court, pleas of the general 
° issue, and costs. We shall be greatly de- 

In both these bills the hand of the same | ceived, if it be not found, upon a careful 
eminent artist is visible, and what altera-|examination of its provisions, that it un- 
tions and modifications may be introduced |settles and interferes with other matters of 
between this and the first week of July, |no less importance, to which no direct re- 
when it is intended they shall reccive the | ference is made. The statute 5 & 6 Vict. 
Royal assent, their distinguished framer jc. 97, which was introduced by the present 
best knows. Our complaint is, that they | Chief Baron of the Exchequer, when At- 
should be pressed at all through parliament | torney-General, under the sanction of the 
at such a season, the more especially as the | then existing government, is repealed in 
Report of the Select Committee of the|toto, and the new bill proposes “to alter 
Lords holds out a prospect that the whole | some of the provisions therein contained, 
subject is to be ripped up in the next ses. |and to embody the remainder in a more 
sion of parliament. Granting that the|comprehensive act.” Sir F. Pollock’s Act 
Court of Review ought never to have been |is confined in its operation to acts of “a 
established, and that the acts of 1842 and/ local and personal nature,” but the bill? 
1844, conferring jurisdiction on the Bank-| under consideration is not thus restricted 
rupt Commissioners in matters of insol-| in its operation, and will be found to repeal, 
vency, have worked as ill and operated as|and not reimbody, one of the most im- 
inconveniently as it was possible for any portant provisions in the statute 5 & 6 
legislative measures to do, still we humbly | Vict., which repeals the provisions in all 
conceive that it would be more advan-| Local and Personal Acts, wherebyany party 
tageous to all parties to suffer things tore-|is permitted to plead the general issue 
main as they are for another year, than to)only, and give any special matter in evi- 
endeavour by patchwork legislation of this | dence without specially pleading the same. 
iption to amend laws which it is! Wherefore it has become necessary to con- 
avowedly contemplated speedily to place on | fer this important privilege on persons act- 
a totally different footing. , ing under Local and Personal Acts, as dis- 
We understand it is aleo intended to pass| tinguished from ordinary individuals, we 
through parliament in the present session a/are at a loss to understand. But assum- 
Bill “to protect from Vexatious Actions all |ing the principle of the measure to be un- 
Persons discharging Public Duties, whether| exceptionable, and that persons acting in 
Legislative, Judicial, or Ministerial, and| public capacities require some protection im 
whether imposed by the Common, the! addition to that which the lawand their own 
Ecclesiastical, or the Statute Law of the| positions secure to them,—a proposition, 
Realm.’’ It may be remembered that this | however, which we desire to see proved,— 
was one of the batch of bills introduced by | still provisions involving such extensive 
Lord Brougham at an advance: period of| practical changes in the administration of 
the last session of parliament. Its pro-| the Jaw will not, we trust, be suffered to 
Visions were then printed in the Legal 





* Ante, vol. 32, pp. 91, 92, and 93, 
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pass through the houses of parliament (might, perhaps, justify the infliction of 
without more time for consideration “ than |jsome penalty on the local authorities who 
the probable duration of the present |displayed so much indifference to the duties 
session is likely to afford.” The advocates |of humanity ; but it afforded no sufficient 
for popular rights may find more than one |groundforabolishing arrest fordebt through- 
section in this bill deserving their at-|out the kingdom. However preposterous 
tention. the motives that may influence individual 
We cannot close these remarks without |members, the House of Lords would ill 
adverting to the reported proceedings of |sustain its character as a deliberative body, 
the Law Amendment Society, at the an-|jand fail to maintain the influence it exer- 
nual public meeting holden on the 5th of|cises upon public opinion, if it were possible 
June last. Lord Brougham is often power-|to conceive it legislated upon considera- 
ful, and always amusing ; but it is not easy |tions so partial and short-sighted.  l- 
to understand how he could have preserved |though Lord Brougham may be, and we 
his own solemnity of countenance, or per-|have good reason to believe is, fully justi- 
suaded his auditors to resist the impulse of |fied in stating that “‘ the Law Amendment 
laughing outright, when he took credit on| Society had nothing to do with the measure 
that occasion for the remarkable caution|in question,’ and is possibly right in con- 
and circumspection manifested in the pre-|jecturing, that “if the act had come 
paration of those recent changes in the law| through that society, it would have been 
and its administration, with which his lord-| carefully examined and deliberated upon 
ship’s name and character are indissolubly|by a committee, it would have been 
associated. The noble and learned lord, thoroughly sifted before it came before the 
as might have been expected, illustrated legislature, and guards would have been 
his proposition by a reference to the expe-|inserted in it for the protection of all 
riments made in the Law of Debtor and| parties ;” yet we must be permitted to re- 
Creditor, and the abolition of imprisonment} tain a greater degree of respect for the 
for debt, which affurded signal examples| House of Lords as a deliberative assemb! 
of philosophic foresight and cautious con-|than it would be possible to entertain, if 
sideration! The history given of the pro-| we did not doubt the accuracy of his lord- 
vision in the 7 & 8 Vict. c. 96, which|ship’s testimony as to the circumstances 
abolished arrest in execution for sums| under which this important change in the 
under 20/., is curious, instructive, and! relations between debtor and creditor was 
singularly complimentary to that branch | effected. 
of the legislature which reckons Lord 
Brougham amongst its most active mem- 
bers. As his lordship stated, ‘‘ the House 
of Lords were informed by petition, that 
twenty-five people were confined in a place 
ten feet square, without any bed, not even 
straw or water. The house was alarmed 
at this statement, and the legislature in 
consequence passed an act abolishing all 
arrests, either on execution or mesne pro- 
cess, under 20/.” It is to be hoped that 
in making this statement, his lordship onl 
describes the impulsive humanity which 
influenced a single member of the House 
of Lords, and that the legislature, in mak- 
ing so important a change in the law and 
the relations of debtor and creditor, acted 
upon sounder and more comprehensive 
principles than Lord Brougham imputes to 
them. If prisoners were so insufficiently 
accommodated in any gaol in the kingdom 
as that twenty-five were huddled into a 
space scarcely sufficient for one, it might 
afford an abupdant reason for passing an 
act for securing adequate accommodation 
for prisoners confined in gaol for debt, and 































ABOLITION OF A MASTERSHIP IN 
CHANCERY. 





A bill has just been introduced by the Lord 
Chancellor for abolishing one of the offices of 
Master in Ordinary of the High Court of Chan- 
cery. 

It recites the Act of 3 & 4 W. 4, appointing 
Masters and giving Salaries, &c. to their 
Clerks. , 

It also recites the 5 Vict., abolishing the 
Mastership of the Equity Exchequer; the ap- 
pointment of Mr. Richards, and the resignation 
of Mr. Lynch. 

It then provides, “‘ That it sball be lawful 
not to fill up the office so vacant; but that the 
same shall be abolished.” 

The chief and second clerks may be retained 
for a period not exceeding twelve months. 

And compensation is to be allowed by the 
Lord Chancellor, with the consent of the Com- 
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missioners of the Treasury, to Mr. Barrett, the 
chief, and Mr. Wright the second clerk, to be 
paid out of the Suitors Fund. , 





REPORT OF THE SELECT COM- 
MITTEE ON LEGAL EDUCATION. 





| Tre committee having examined and 
considered the facts and reasonings stated 
in their report on the several questions re- 
ferred to them, have come to the following 
resolutions :— 


“1, That the D gent state of legal education 
in England and Ireland, in reference to the 
classes professional and unprofessional con- 
cerned, to the extent and nature of the studies 


pursued, the time¢mployed, and the facility 
with which instruck#n may be obtained, is ex- 


tremely unsatisfactory and incomplete, and 
exhibits a striking contrast and tabahsity to 
such education, provided as it is with ample 
means and a judicious system for their appli- 
cation, at present in operation in all the more 
civilised states of Europe and America. 

“2. That this is shown, in a striking degree, 
in our public institutions. In none of our col- 
legiate establishments, serving as places of pre- 
liminary study to our universities, are any legal 


coutses, however elementary, pursued. In 
neither of the two great universities of England, 
Oxford and Cambs 


ridge (the latter claiming a 
faculty of law), are there more than two chairs, 
the one on civil, the other on English law; one 
of these chairs is usually neglected, the attend- 
ants few, or none, the lectures, from want of 
rs, even where the professor is zealous, so 
rare, that they have been finally discontinued ; 
the other, though the more efficient, and better 
frequented, is still inadequate ; the decrees con- 
ferred ge bade for their acquisition a very small 
degree of application or acquirement ; the cer- 
tificate of a very limited number of lectures, and 
a few exercises, are sufficient. The University 
of Dublin is in nowise superior in any of these 
particulars, whatever be the exertions or wishes | 
of professors. In the University of London, 
especially in University College, efforts have 
been made to supply these wants, and for a 
time proved successful. In the College of 
ag dy , such requirements have been better 
met, but they are limited to students for India. 
There is thus no course, sufficiently extensive, 
available or accessible, for the general student, 
still less for the professional. The Inns of 
Court have long since, in England, discontinued 
their lectures and readings; in Ireland they do 
not to have been ever given. Exercises 
altogether nominal have been substituted ; and 
these, with a certain number of attendances, or 
presumed attendances, on dinners, are the only 
conditions at present insisted on for admission 
to the bar. No better provision has been made 
by the public for the instruction of the solicitor. 
Substitutes and remedies for these defects’ have 
been sought by the future barrister, in attend- 
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ance at a special pleader’s, or conveyancer’s 
office; and by the future solicitor, 2 bei 
articled to the solicitor, and by being requi 


_jto answer an examination previous to admis- 


sion; bit the first, though well calculated to 
communicate minute practical knowledge of 
forms and technicalities, cannot be considered 
as a substitute for that systematic and compre- 
hensive information, and philosophic spirit, 
which are the highest qualities of the lawyer ; 
and the second, as usually conducted, though 
useful in training to the mechanical drudgery 
of the profession, is not sufficient for the higher 
and more important duties of the solicitor; 
defects much enhanced by his previous indif- 
ferent education, and the absence of sufficient 
educational or examination tests. No profes- 
sional education of any extent, or at all ade- 
quate to the end in view, is provided for the 
practitioner in the Ecclesiastical Courts, the 
a or the administrative professions 
which on the continent have attracted the 
greatest attention, and for the education of 
whose members such ample means have been 
contributed by the state. 

“*3. That it may therefore be asserted, as a 
general fact to which there are ol few excep- 
tions, that the student, professional and unpro- 
fessional, is left almost solely to his own indi- 
vidual exertions, industry, and opportunities, 
and that no legal education, worthy of the 
name, of a public nature, is at this moment to 
be had in either country. 

“4, That it does not a to us that this 
state of things is defensible, much less desir- 
able. However undeniable the high reputation 
for capacity and character which the bar has 
attained in both countries, and the great emi- 
nence to which some of its members (Mans- 
field, Blackstone, Sir William Grant, &c., &c.,) 
amidst all these drawbacks have attained, it is 
still not less true that their talents would have 
suffered no diminution by an improved system 
of preliminary study, that none of their faculties 
would have been abridged of their energy, 
whilst it is not less unquestionable that much 
that is now erroneous and insufficient would 
have been noticed and remedied, and that the 
profession and the public generally would have 
largely gained. The care which we bestow on 
the education of the theologian and physician, 
in the interest of society as well as of the indi- 
vidual, arises from this conviction; nor has 
your committee received any evidence which 
would lead them to exclude from the operation 
of such a principle the education of the barris- 
ter or solicitor. . 3 

“5. That this conviction is not less strong, 
when we come to a careful consideration of the 
results of the present want of legal education 
as they affect the student and society. The 
general student being without the means even 
of an elementary legal education as part of his 
general course in the university, proceeds to 
the active business of life, and the discharge of 
duties which a free country on sere con- 
stitution confide to him, very inadequately pre- 
pared for the purpose. He is called on to act 
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as magistrate, legislator, administrator, with 
insufficient knowledge, crude ideas, and false 
views. The professional man suffers still more. 
The barrister has to obtain his knowledge by 
practice only, and must, more or less, however 
ut may be useful as an instrument in acquiring 
immediate wealth, feel when called to a higher 
sphere of usefulness and duty in his profession, 

t technicalities will not supply the want of 
the spirit and wisdom which should regulate 
their use. The solicitor comes ill entitled, 
through want of the qualities which sound and 
careful education can best give, to that confi- 
dence and reliance which the very delicate and 
complicated nature of his duties demand. The 
minister or consul abroad has experience only 
to guide him, and in the many international 
questions which may arise, looks principally to 
precedent for guidance and support. 


“6. That amongst other consequences of 


this want of scientific legal education, we are 
altogether deprived of a most important class, 
the legista or jurists of the continent ; men who, 
unembarrassed by the small practical interests 
of their profession, are enabled to apply them- 
selves exclusively to law as to a science, and 
to claim by their writings and decisions the 
reverence of their profession, not in one countr 
only, but in all where such laws are ad- 
ministered. 

“7, That we do not ascribe these defects to 

individuals, but to our peculiar system and prac- 
tice. The legal education of the continent is 
conducted almost exclusively in the universities, 
and the universities are regulated on a totally 
different system from ours. Jurisprudence 
forms one, and often the chief of the four facul- 
ties. Through that faculty, supplied with nu- 
merous courses, and tested by efficient exami- 
nations, not only must the future lawyer, jurist, 
civilian, and solicitor, but the future diplo- 
matist and official, necessarily pass. Nor is 
this all: to this large cultivation of law the two 
last must add a large amount of political, 
statistical, and economical knowledge. With- 
out such preparation, well proved by aseries of 
examinations, there exists no official eligibility. 
In our universities, not only is the general 
student unitiated in such studies, but even if 
he were disposed to attend to them, his am- 
bition is stimulated by higher rewards in other 
branches, and by the exclusive and absorbing 
cultivation of, especially, the mathematical and 
classical divisions of his course. There is little 
time, little inclination, little inducement, no 
compulsion. Degrees in law are no more than 
cheaply 
The immediate and practical ——_ out- 
weighs the distant and theoretical. 
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from all classes, professional and unprofes- 
sional, not only of the necessity, but also of the 
facility of reform. Already commencements, 
with no small degree of success, have been 
made, by the establishment and operations of 
the “ Law Institute ” in Dublin, and in London 
and Manchester by the institution of their 
respective Law Societies. The concurrent 
evidence of many eminent members of the pro- 
fession is not less indicative of general assent 
to these opinions; but even were this wanting, 
we have, in the recent recognition of the same 
principles, and in the efforts for ing them 
into operation in the proceedings of the Uni- 
versity of London and the Inns of Court, not 
only testimonies to the same effect, but en- 
couragements and pledges for thefuture. The 
eriod thus appears to have fully arrived when 
ger, wider, and more systematic co-operation 
may be demanded and expected, and when 
suggestions from the legislature will not be 
disregarded by the public, but especially by 
a pads bodies. In these matters the best 
abourers are the voluntary, and no reform is 
likely to be so general, effective, or permanent 
as that which is the result of the c delibe~ 
rations and matured convictions of those di- 
rectly concerned. 

“9, That a system of legal education, to be of 
general advantage, must comprehend and meet 
the wants not only of the professional, but also 
of the unprofessional student. 

*10, That legal education for the general un~ 
professional student can scarcely be commenced 
on any extended scale, earlier than the period 
of university education; and that it will be 
therefore unnecessary to offer any recommenda~- 
tions in reference to preparatory or high 
schools, or other institutions of a more collegiate 
character, with the exception of the provincial 
colleges, Ireland, which being constructed on 
the university principle, and likely to prove 
at some future day colleges of an university, 
may admit the establishment, amongst other 
chairs, of chairs of law, for which permission 
is already given hy the charter. As, however, 
it may be apprehended that in incipient insti- 
tutions less interest and demand may be felt 
for such department, especially when esta- 
blished in the provincial towns of Ireland, it is 
deemed advisable, with a view of general or 
non-professional, rather than of professional 
education, that such chairs should comprise, 
amongst their courses, besides the general 

rinciples and elements of jurisprudence (the 


| 


bass and introduction to all legal study and the 
acquired substitutes for degrees in arts, | natural sequel to history, mental and mora] 

eda philosophy,) courses also of constitutional law, 
t is not | comparative constitutional law, political ama 


such circumstances that the “‘ad libitum” | commercial geography, statistics, and politica) 
daw courses of the universities are likely to be |economy. 





attended, and if attended, to be continued with 
efficiency for any length of time. 

* 8, your committee have not, however, 
come to the conclusion 


from 


that this state of things | tageously form a portion of theunder-graduate’s 


“11. That an outline of the history and pro. 
of law, with the elements of jurisprudence, 
approved text-books, might very advann— 


does not admit of correction; an the contrary, | course in the English and Irish universiticgn, im 


they haye received, during their course of in- 
quiry, very 


= 


continuation and illustration of the elementa og 
direct and unquestionable proofe \history and mental and moral philosophy : ang 
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should the present course of academical studies | ledge, but, to a great degree, of assiduity and 
be so extensive as to preclude such addition | perseverance in acquiring and retaining it. — 
(which may be doubted), such portions thereof} “ 15. That it appears from evidence before 
as are of comparatively minor importance | your committee, that the professional student 
might be suppressed, so as to allow the pro-|could scarcely acquire, even with these ad- 
posed law studies to be substituted. ditions, that special and thoroughly professional 
“13, That in order to give efficiency to such | education necessary for professional success, at 
change, two examinations should be admitted, 'an university. The necessity of residence, the 
the one of the character usually required to | absence of the living and practical illustrations 
qualify for degrees in arts, the ap Ha such as is |of the profession itself, the general and the 
ired fer honours. oretic, and unprofessional or popular nature of 
’ “43, That with a view of making similar pro- | the instruction given at an untversity, naturally 
vision for the more advanced students, especi- |render it necessary, for the education of the 
ally such as propose to devote themselves to | professional man, that some institution more 
the legal or even clerical profession, it appears | special and characteristic should be provided ; 
esgential that greater efficiency should he given | in other words, a college of law seems not less 
to the existing chairs; and in proportion as the | important to the lawyer than a college of sur- 
stady shall be more cultivated, greater exten-| gery or medicine to the surgeon or physician. 
sion to the courses and a greater number of| It is the natural close, preliminary to entering 
chairs to each depariment. To realize this, it | upon practice, of that for which the university 
will be necessary that greater advantages should | may be considered, in many particulars, as the 


be attached to the law degrees, and a greater | preparation. 


amount of study and knowledge be demanded 
for their acquisition. 


“16, That this institution is to be sought 


Certain situations now|rather in the application, if possible, of old es- 


limited to barristers of seven years’ standing, | tablishments than the erecting new ones, from 
ight be, with due precaution, extended (pro-|the guarantee which the former give of order, 
vided such other reforms accompanied as really | efficiency, and permanency; and that such in- 


rendered 


degrees evidence of study and ability) | stitutions are, to a great degree, to be met with 


to bachelors of law; others, again, more valu-|in the ‘’ Inns of Court” in both countries. 


able and important, to doctors. 


For other|In direct connexion with the bar, under the 


offices again of a mixed administrative and|superintendence of its highest authorities, the 

eS even of a purely administrative or | judges, or of its most distinguished members, 

ial character, might, as condition of eligi-|the benchers, with old prescription, ancient 

bility, be required (after a certain ae i of | privileges, very large accommodations, ample 
t 


which due notice should be given) the degree 
of doctor. It is the influence of this regulation, 


funds, and venerable associations, immediately 
interested in the progress and honourably 


to a degree, which contributes so materially to| jealous of the fame of the profession, no bodies 


raise and encourage legal studies on the conti- 
rent. The conditions for the acquisition of 
legal s might, with the approval of the 
judges, be easily rendered more stringent. A 
ie game examination, preceded by certificates 
attendance on lectures, and by minor perio- 
dical examinations at the close of each course, 
should be exacted. Optional courses can onl 
be of avail when the taste and utility of suc 
‘branches of study is widely and intimately felt. 
It would, perhaps, be better at first to have 
none but such as are strictly obligatory. Con- 
nected with the chairs of civil law, might be in- 
stituted chairs of international law, and colonial 
law, for such as might find it necessary or ad- 
vantageous to attend them ; and with the chair 
of English law, and subs:diary to it, chairs of 
constitutional, comparative constitutional, and 
municipal law, might successively be esta- 
b , for the convenience and instruction 
especially of such general students as might 
wish to prosecute their studies in the universi- 
ties, er than the proposed elementary legal 
course of the under-graduate. 
“14. Thatto render these lectures of benefit, 
committee are strongly impressed with the 
mmportance of accompanying all lectures with 
a8 much of private struction and questioni 
‘as may be practicable, but especially with peri 
-odical examimations; which may thus afford 


ng | like its university, be at 


could be more appropriately selected, if willing 
or likely to be more willing, when once they 
shall have entered upon the task, than the Inns 
of Court. No violent or inappropriate innova- 
tion is attempted to be forced upon them. 
They resort only to their own ancient statutes 
and practices, and resume anew the original 
objects of their institutions. 

“17. That to give effect to this application of 
the Inns of Court, to the purposes of a special 
or professional law college, it appears much 
more advisable that the several inns in this 
country should co-operate; and instead of 
each providing for its own use or that of its 
students, a seriee of lectures on all great de- 
partments of civil and English law, that should 
rather furnish each its quota to the general 
course, in that department which is most con- 
genial to its constitution; and to admit indis- 
criminately, on payment of the same fees, all 
students of the Inns of Court, no matter of 
what inn, without distinction. The four inns 
would thus form, for all purposes of instruc- 
tion, a sort of aggregate of colteges, or, m 
other words, a species of “ law unirersity.” 
The “King’s Inn” in Ireland, adopting the 
game course, but forming one body, would, 
e same time college 
and university. 

“18. That in order to give full effect to these 


tests not merely of a-given amount of know-|tectures, it appears to be advisable that em 
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trance into the Inns of Court, like entrance 
into an university, should be preceded by an 
examination by way of matriculation, to which 
should be considered equivalent a degree in 
arts, but especially if the changes above re- 
commended were carried into effect in the 
universities, a degree in law. The lectures 
should be accompanied with questioning and 
examination daily, and with an examination 
of greater length and minuteness at the ter- 
mination of each course. Finally, before 
apply for admission to the bar, the student 
should required to pass a probationary or 
ualifying examination, and permitted to go 
through an additional one for honours the 
notice and record of which, after examination, 
should be kept and published. It has been 
doubted bow far the benchers would be au- 
thorized to impose such regulations, but the 
imposition of certain exercises, (though now 
merely formal,) and the condition required of 
attendance on dinners, seems a very distinct 
exercise of such er, whatever may be 
thought of the manner in which it is exer- 
cised, 

“19. That the appointment or revocation of 
the professors should be left to the governing 
bodies of the respective Inns, as well as their 
endowment; that the endowment should be 
partly paid by salary and partly by fees, thus 
combining independence with motives for 
exertion; the number of lectures regulated as 
well as hours when given, on the joint ar- 

ement of several Inns, and with reference 
to the subjects and attendance on lectures. 

“20. That it would be advisable to begin 
with the great branches only of the law, but 
highly desirable, as the system advanced, to 
add such other chairs as in the first instance 
the exigences of the profession itself required, 
and, in the next, as might be of utility to tbe 
profession and to the public generally, such as 
chairs of international, colonial, constitutional 
law, medical jurisprudence, municipal, and 
administrative law, &c., &c. In this view 
also, and for the purpose of giving more ex- 
tension, and, at the same time, more energy 
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tions of t of the course, examina- 
tions, honours, &c., thereby virtually consti- 
tuting them the‘ caput’ of this legal univer- 
sity. The period of office, mode of election, 
extent of functions, should be matter of pre- 
vious regulation by the bodies themselves. 

‘© 23. That to give the same constitution 
and character to the society of the King’s Inn, 
Dublin, to which analogous duties and powers 
should be entrusted, it would be advisable that 
it should previously be incorporated, but so as 
to guard and secure the relative rights and ob- 
ligations of the two branches of the profession. 

“‘ 24. ‘hat it would be highly advisable to 
substitute for attendance on term dinners in 
the several Inns, attendance on term lectures, 
the number and nature of which, and how far 
obligatory, and how far optional, to be deter- 
mined by common consent and on an uniform 

lan; and that students in England and Ire- 
d should be entitled to make use of certifi- 
cates of such attendance, whether in the Inns 
here or in Ireland, as qualifying them (other 
conditions being also fulfilled) equally for ad- 
mission to the bar. 

** 25. That in providing for the special 

education of a solicitor, a stringent exa- 
mination should be required in proof of a 
sound general education having bans gone 
through previous to admission to apprentice- 
ship. That this examination should embrace, 
in addition to the ordinary acquirements of a 
so-called commercial education, a competent 
knowledge of at least Latin, geography, hie- 
tory, the elements of mathematics and ethics, 
and of one or more modern languages. 

“26. That for the further education of a 
solicitor, it would be highly advisable he should 
also have, even whilst an articled clerk, opportu- 
nities for attendance on certain classes of lec- 
tures in the Inns of Court, and also on others 
of a nature more special to his own profession, 
in the law society of which he might happen 
to be a member. 

“‘ 27. That to render more beneficial societies 
which embrace the double purpose of sur- 
veillance over the profession and of instruction, 


and efficiency to the plan, a system somewhat| it would be advisable to keep the purposes dis- 
analogous to that in use in Germany might be) tinct, and to adopt, in the — of pro- 


adopted, namely, lectures might be given;’ 


some suited to the public at large, or ‘ public 
lectures ;’ others appropriated to the special 
purposes of the profession, or ‘ private;’ and 
others, again, limited to the more diligent 
and advanced pupils, of the professor, or 
. most private ;’ and which last might advan- 
tageously be combined with attendance at the 
special pleader’s or conveyancer’s office. 

** 21. That the final examination should be 
left to a body of examiners, appointed by the 
— in common, and Lerel 
them respectively, with the cognizance and 
approval of the falaee: 

“22. That all matters of a common nature 
— with advantage be discussed, adopted, 
and executed by a joint body, elected from the 
benchers of the several inns for this purpose. 
To them might be referred the several ques- 





fessors, rules analogous to those recommended 
to the Inns of Court. 

“28. That the examination of the several 
courses which the future solicitor should be 
required to attend, should be marked equally 
by a certificate and examination, and that the 
final examination, as a condition for admitting 
to the profession, should be conducted more 
in reference to general principles than techni- 
calities, (as appears now to be the case,) by 
enlarging and improving the examination 


from each of | papers, and calling in some of the examiners of 


the Inns of Court. 
29, That it should be in the power either 


the governing bodies of the Inns of Court, or 
of the Solicitors’ Societies, to admit the certi- 
ficates of attendance on lectures in the univer- 
sities, to a certain extent, as exempting from 
attendance on their own. 
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' “30. That it might be advisable to found 
law scholarships and other endowments in 
either the Universities or the Inns, or both, for 
the purposes of encouragement. 

** 31. That annual reports should be made 
to parliament of the state and progress of the 
system in all its bearings. 

** 32. That these arrangements should as 
much as possible be carried out by common 
consent and co. operation. 

“33. That for this tee delegates should 
be invited to meet from the Inns of Court, 
King’s Inn, and the Solicitors’ Societies, Dub- 
lin, and communications for the same purpose 
should be had with the Universities. 

“« 34. That in the failure only or neglect of 
such invitation, or refusal to take active and 
efficient measures to carry into operation the 
reforms proposed, recourse should be had to a 
commission, to be composed, however, partly 
of legal and partly of official members.” 


PROMISSORY NOTES PAYABLE 
TO MAKER’S ORDER. 





WE took occasion, in a recent number," 
to direct the attention of our readers to the 
decision of the Court of Exchequer, ina 
case of Flight v. Maclean,” whereby it was 
holden, that a promissory note payable to 
the drawer’s own order was invalid within 
the statute 3 & 4 Anne, c. 9, which, it was 
said, required such an instrument to be 
made payable by the party making it to 
some other person, or the order of some 
other person, or to bearer. It was then 
observed, that the question had been 
brought under the consideration of the 
other courts of Jaw, and that considering 
the great number of promissory notes in 
circulation throughout the kingdom, which 
this decision would invalidate, it was of the 
utmost importance that the matter should 
be speedily settled. We have now the 

leasure to state, that on the last day of 
rinity Term, the judgment of the Court 
of Queen’s Bench, after taking time to 
consider the question, was pronounced on 
this point by Lord Denman, in a case of 
Wood v. Mitton. The point arose upon 
@ motion in arrest of judgment, and was 
very fully argued. The Court of Queen’s 
Bench has come to a different conclusion 
from the Court of Exchequer as to the 
validity of promissory notes payable to the 
makers order. The judgment of the 
Queen’s Bench proceeds exclusively upon 
the construction of the statute of Anne, 
founded upon an elaborate consideration 





* Ante, page 68. ° 16 Law. J. 23, Exch. 


of its provisions. The subject is of 
sufficient importance to justify the earliest 
announcement of the fact, in anticipa- 
tion “of the report of the case which 
we hope on an early occasion to submit to 
our readers. 


METROPOLITAN AND PROVIN- 
CIAL LAW ASSOCIATION. 





Tue Several Law Societies are affording 
valuable aid to the new association. We 
have already shown the views taken of its 
plan and objects by the Incorporated Law 
Society.* And have now to add the testi- 
monies of support given by the societies at 
Leeds and Manchester. 

The Liverpool Law Library has sent a 
subscription of 25/., and the leading mem- 
bers of the Law Society there are par- 
ticularly active in behalf of the association. 


LEEDS LAW SOCIETY. 


At a meeting of the Leeds Law Society, held 
28th May, 1847,-—present, Mr. Richardson in 
the chair, Mr. Bloome, Mr. Booth, Mr. Barr, 
Mr. Clapham, Mr. Lofthouse, Mr. Bulmer, 
Mr. Markland, Mr. Harrison, Mr, Horsfall, 
Mr. Cariss, Mr. Shaw, secretary, 

It was moved by Mr. Bloome, seconded 
by Mr. Booth, and resolved, That upon hear- 
ing the address read which has been forwarded 
to the secretary of this society by the Com- 
mittee of Management of the Metropolitan and 
Provincial Law Association, this society ap- 
proves of the same, and will give its support 
and cordial co-operation in carrying into effect 
the objects of the association. 

That the secretary be requested to tranamit 
a yi of the address to the solicitors in Leeds- 
and the neighbourhood, and urge their be- 
coming members of the association. 

That a deputation from this society, consist- 
ing of Mr. Shaw, Mr. Barr, Mr. Sangster, and 
Mr. Eddison, and such other members of this 
society as may happen to be in town during 
the ensuing month, be +, Naan to call upon 
Mr. Beckett and Mr. Oldham, the borough 
members, and upon such gentlemen as may 
offer themselves as candidates at the next elec- 
tion, and present them with a copy of the ad. 
dress, a urge their serious consideration of 
the several topics contained in it. ! 

That the ke of this society be given to 
Mr. Shaw and Mr. Barr for their valuable ser- 
vices in the formation of the association. 


MANCHESTER LAW ASSOCIATION. 
A meeting of the members of the Manchester 
Law Association was held on Tuesday, June 


8th, to take into consideration the address 
issued by the “‘ Metropolitan and Provincial As- 





* Ante, page 69. 
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sociation,” - present, Mr. Eccles, in the chair, 
Messrs. ‘l'aylor, Earle, Parry, Petty, Whitlow, 
Gill, Street, Grave, ‘Tidswell, Foster, Neild, 
Fearnes, Somerscales, &c. 

Mr. Taylor, the honorary secretary of the 
hesociation, said that the committee of the 
Manchester association had already approved 
ef the objects of the new association, but it 
was thought desirable that they should also 
receive the sanction of a meeting of the mem- 
bers of the association. 

Mr. Earle, in moving the first resolution, 
said that every one present was aware of the 
crude state, not only of the statute law, but of 
that latd down by the judges. No person who 
took up a cause conld foretell its issue with 
any certainty, and the most eminent members 
of the profession were divided on the construc- 
tion of a very few words in an act of parliament. 
Any one who paid attention to the railway liti- 
gation, would see how uncertain were the de- 
cisions of the courts. lle believed that the 
profession, at least in Manchester, were rapidly 


Metropolitan and Provincial Law Association. 


in practice, not only on the younger, but even 
on the older ies Ts = the rege ag If 
they gave a right moral direciion to the yo 
arm tt of the profession, they would be tend- 
ing to relieve the profession from the stigmas 
too often cast upon it. He then moved the 
first resolution, approving the objects of the 
new society, and pledging the Manchester Law 
Association to its support. 
Mr. Grave, in seconding the motion, said 
that he supported the new association 
it not only sought their own advantage as & 
rofession, but also that of the public at large. 
f the legislature would adopt the practice of 
referring more to solicitors, they would have 
very different legislation from what there was 
now. He was sure, with respect to the bank- 
ruptcy laws, that if a commission had been 
issued from the crown to a dozen solicitors in 
Manchester, they would have had a law far 
more just to the solicitors aud the public than 
any of the bills now before parliament. It 
should be made to appear to the legislature 


‘coming to be looked upon as advisers rather to! that the attorneys were not seeking their own 
keep parties out of Jitigation than to enable! personal class interests, but the interests of 
them to succeed in it. It would be of great) the suitors, and to improve the legislation of 
consequence to the country, if the new society | the country. The resolution was then 


would endeavour to effect, as their address set | 


forth, a complete reform of the present crude 
system of legislation. 

‘Then, as to the exclusion of attorneys from 
offices of honorary distinction,—it had of late 
been consi 
aion of attorneys ; he thought that was hecause 
the profession had never associated together 
generally and asserted their rights, but had 
allowed themselves to be trampled upon by 
every one who went into the house of com- 
mons. ‘They had not in that house a single 
man to stand up for them, and he thought it 
would be of the. greatest importance if the 
could get some representative there. Wit 


regard to that part of the address which related | 


to attorneys practising as advocates, and to 
parliamentary agents, it would be a very great 


saving to the clients if it could be arranged | being, as they 
ally. 


amongst attorneys of competent skill to act as 
advocates before committees of the house of 
commons; and there was no great difficulty in 





rs into vee barrie office, to the exclu- | 





unanimously. 

Mr. Grave said that the origination of the 
Metropolitan and Provincial Law Association 
was entirely owing to the committee of the 
Provincial Law Association, and probably to 


dered necessary by parliament to put|one member of that committee— Mr. 


Hope Shaw, of Leeds. He then moved the 
thanks of the Manchester Law Society to the 
committee of the Provincial Law Association, 
and particularly to Mr. John Hope Shaw, for 
their exertions in the formation of the Metro- 

litan and Provincial Law Association. Mr. 

ill seconded the motion. 

Mr. Taylor said that about the middle of 
last year the Leeds Law Society circulated a 
series of resolutions showing the state of the 
riven and = ds tllygrmy ommper's of 
obtaining a general umon, so that : 
act as a powerful and united body, coteat of 

were, without power individu- 
Those resolutions were submitted to the 
consideration of the Provincial Law Associa- 


tion, who took up the matter. The 


great 
the matter, for he was sure that the committees | difficulty was to obtain the co-operation of the 
would be as willing to hear attorneys as barris-| London solicitors, whose imterests did nat 


ters. exactly agree with the interests of the country 
The address recommended that a higher de- 


solicitors. However, by leaving the points ef 
gree of classical literature, of science, and of | difference out, the desired union was effected, 


general knowledge, than was ordinarily possess- | and chiefly through the exertions of Mr. John 
ed, should hereafter be required, before the! Hope Shaw, of Leeds. The resolution was 
clerk was allowed to be articled. All would | then passed unanimously. 

agree that there were a great namber of per-| It was then moved by Mr. Ackers, seconded 
sons admitted to the profession, some with|by Mr. Whitlow, at passed unanmoasly, 
education, and some without that uprightness |“‘ That ‘the honorary secretary circulate the 
of character which they should possess. Un-jabeve resolutions among the members, and 
lees a right moral direction were given to the| urge them to send in their adhereace to the 
young, they all knew that the temptations of} Metropolitan and Provincial Law Associa~ 
the prefession were such that they were apt to/tion.” The thanks of the meeting were them 
go in a wreng direction. _ If euch an edueation | given to the chairman, on thc motion of Mr. 
as that recommended were given to the young} Taylor; and after Mr. Eceles had 

men, he thought it would be brought to bear edged the compliment, the proceedings termi- 

* | ‘ nated. 
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Metropolitan and Provincial Law Association.~—Netices of New Books. 


: The Manchester Guardian, from which the 
preceding report has been extracted, contains 
the following summary of the scope of the new 
association :— 

“An association, called ‘The Metropolitan 
and Provincial Law Association,’ has been 
lately formed by a union of metropolitan and 
provincial solicitors, the committee of which is 
to consist of an equal number of each of these 
classes of the profession. The new association 
originated in the Provincial Law Association, 
the office of which is in Manchester. An 
address from the committee, upon which will be 


igi 


which it is altered by the General Orders 
of the 8th of May, 1845, it is a necessary 
adjunet to the standard works of practice so 
long established as guidesto the practitioner 
in our courts of equity. To those prac- 
titioners who devote themselves to cases 
in Chancery it is needless to observe, that 
the effect of the Orders of 1845 has been 
very largely to alter the practice of the 
courts; nor is it necessary to remind them 
of the uncertainty of which those orders 
were the parent, and the consequent mul- 


f highly..| o>" *, “te ? ns ‘ 
Sorecabie cuices cite tc Pant gal e| titudinous decisions which within the brief 


country, was issued early in the last month, |8pace of two years have taken place upon 
which proposes to direct the attention of the/them. Even in this short period the want 
profession to the removal of the following! of such a work as the one before us has 


grievances :—Thie taxes on justice in the shape, 
of fees; the present crude system of legislation; | 
the exclusion of attorneys from offices of 
honourable distinction and the solicitorship to 
government boards; the exclusive regulations 
of the Inns of Court; the abridgement of the 
right of attorneys to act as advocates ; the ex- 
istence of the class called certificated convey- 
ancers, gentlemen under the bar who claim to 
transact conveyancing business for clients with- 
out having _— any evidence of their fitness 
ot capacity for so doing; the regulations by 
which persons are allowed to act as parlia- 
mentary agents, by merely signing their names 
in the private bill office; the taxes in the way 
af stamp duties which are levied upon attorneys | 
and solicitors; the establishment of a system o 
remuneration for attorneys and solicitors, in 
proportion to the labour and skill employed ; 
and the deficient construction and inconvenient 
situation of the courts at Westminster. The 
address recommends the exter’sion of local law 
societies, improvements in education for the 
legal profession; that information should be 
from time to time circulated respecting the past | 
and present estate of the profession, and the 
manner in which the public interest is thereb 
affected ; and lastly, 
to in this address should be pressed upon can- 
didates at the approaching general election. 
This society is entirely distinct from any other, 
though we believe it will most likely be . 


y 
at the subjects alluded 


through the medium of sub-committees in the 
various law societies in the provinces. e 
Dew society ts to consist of all members of the 
profession who eontribute a donation of not less 
than 5/., or an annual subscription of not less 
than 1/. to its funds.” 





NOTICES OF NEW BOOKS. 


The Practice of the High Court of Chan- 

cery as regulated by the General Orders 

Of the 8th of May, 1845. By Joun 
OGERSON, Solicitor. Sweet. 1847. 


Tats work is well-timed. Though pur- 
porting to be merely the practice of the 
Court of Chancery in the particulars in 





been materially felt, and the equity prac- 
titioner is here supplied with much valu- 
able information and assistance. 





The Commercial and General Lawyer. 
By Epwarp Cuitry, Esq. 5th edition. 
R. Macdonald, 30, Great Sutton Street, 
Clerkenwell. 1846. 


This work is divided into four books, 
following the plan of Blackstone. In the 
part which treats of real property the 
statute 7 & 8 Vict. c. 76, is mentioned as 
the last statute for amending the law of 
real property, and no notice whatever is 
taken of the statutes of the 8 & 9 Vict., 

1845) one of which repeals the 7 & 8 

ict. c. 76. Of course it is expected that 
a book published in 1846 should notice the 
statutes of 1845. 

In the chapter “ OF Barristers,” p. 460, 
is the following statement of the law in 
1846 :—* The serjeants had formerly great 
privileges in the Common Pleas, inasmuch 


_as no other counsel could plead in that 


court, except as junior toaserjeant. But, 
by a warrant from the crown, that court 
has been thrown open since the commence- 
ment of Trinity Term, 1843; 80 that any 
barrister may now plead in the Common 
Pleas as in the other courts of Westminster 
Hall, while some additional advantages in 
respect of precedence are in recompenee 
given to the serjeants.” True it is that & 
was directed by the warrant above-men- 
tioned that the exclusive privilege of the 
serjeants should cease, but the Court of 
Common Pleas afterwards decided that the 
warrant wasinvalid. Case of the serjeants, 
6 Bing. N.C. 235. And it required a 
statute (9 & 10 Vict. c. 54,) to open that 
court te the rest of the bar. The sentence 
above-mentioned could not then have beer 
written or revised in 1846. But it must 
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Abolition of Public Office and Court of Review.—Costs in the County Courts. 


have been written before the serjeants')ferred to Insolvent Debtors’ Court and to 


case, and never revised since. 
' So far as we have been able to ascertain, 


no notice whatever is taken of any statute} County Courts. 


passed in the 8 & 9 Vict. (1845): thus, 


County Courts. 
5. Jurisdiction of Insolvent Debtors’ and 


6. Acts to apply to the cases of persons pe- 


in bankruptcy, the important enactment titioning, although they may have been already 


escapes observation, by which a person 
may make himself bankrupt on his own pe- 
tition. It must be remembered that these 
things are not only serious omissions in 
themselves, but they shake the confidence 
of the practitioner in every statement in 
the work. 





ABOLITION 
| IN CHANCERY. 





Tue Bill introduced by the Lord Chancellor 
on the 11th inst., for the Discontinuance of the 
Master in Ordinary of the High Court of 
Chancery in the Public Office, and for trans- 
ferring the Business of such Public Office to 
the Affidavit Office in Chancery, is a useful 
measure ; and the Judges of the Common Law 
Courts should in like manner be relieved of the 
interruption of swearing affidavits. 

The following are the clauses of the bill :— 

1. Attendance of Master in ordinary in pub- 
lic office dispensed with. 

2. Lord Chancellor may appoint a second 
assistant clerks of affidavits. 

3. Appointment of, and saving of rights of, 
W. T. Smith, under the 1 & 2 W. 4, c. 56; 5 
& 6 Vict. c. 103, and 6 & 7 Vict. c. 73. 

- 4. Commencement of act — 10th August 
next. : 
5. Lord Keeper, &c. may act for Lord Chan- 
cellor for purposes of this act. 

6. Act may be amended, &c. 


ABOLITION OF THE COURT OF RE- 
VIEW, AND ALTERATIONS IN THE) 
JURISDICTION IN BANKRUPTCY 
AND INSOLVENCY. 





We have elsewhere adverted to this bill.* 
The following is the substance of the clauses :-— 
1. Court of Review abolished. 

2: Jurisdiction of court transferred to a Vice- 
Chancellor. 

3. Laws and Orders to apply to Vice-Chan- 
cellor so sitting. . 

4. Jurisdiction of Court of Bankruptcy, 
under 6 Vict. c. 116, and 8 Vict. c. 26, trans- 


* See Ante, page 162. 


OF THE PUBLIC OFFICE| London. 





in prison, &c. 

7. Petitions now pending in Insolvent 
Debtors’ Court to be disposed of there. 

8. Jurisdiction of Insolvent Debtors’ Court 
on circuit transferred to County Courts. 

9. Lord Chancellor to give directions for sit- 
tings of Court of Bankruptcy elsewhere than in 


10. Travelling expenses provided for. 

11. Vacancies in office of commissioner not 
to be filled up till end of next session of parlia- 
ment. 

12. Commencement of Act. 

13. Act may be amended, &c. 





COSTS IN THE COUNTY COURTS. 


We some weeks ago inserted a communica- 
tion from an intelligent correapondent at Read- 


'ing on the operation of the New County Courts 


Act, in cases under 5i., exemplified in a recent 
case tried there. We trust the attention of the’ 
profession will be drawn to the proper remedy 


‘for the anomalous state of things which now 


exists. 

In all disputed, cases under 5/., the operation 
of the act is practically a denial of justice alto-' 
gether, as the right to proceed in the courts 
above (where costs can still be obtained) is 
taken away, and it is futile to suppose, that a: 
plaintiff will ordinarily expend a larger sum for 
professional aid than he is likely to recover in 
a successful issue of the action. 

The question is virtually important as well 
to the public as the profession. A fair con- 
struction of the act would lead to the conclu- 
sion, that the costs limited by the act are those 
of advocacy only, and that for labour otherwise 
performed, the ordinary rules of costs, after 
suit commenced, ought to prevail. Should this” 
not be the case, the profession generally must 
abandon the practice of these courts, which 
have in the country been hitherto attended by 
most respectable practitioners, as the advocacy- 
fee alone cannot compensate them for investigat- 
ing the case and preparing for trial,—without 
doing which, an attempt to conduct the case in 
court can only terminate in delusion and 
mockery. 


Analytical Digest of Cases : Courts of Equity. 


ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Courts of Kquity. 
PRACTICE. 


ACCOUNY. 

See Decree, 3; Elegit Creditor. 
: ADMINISTRATION SUIT. 

Construction of 32nd Order of Aug. 1841.— 
The 32nd Order of August, 1841, enabling a 
plaintiff to proceed against one or more pereons 
severally liable, does not apply to the case of a 

e administration suit. Hall v. Austin, 2 

. 570. 


AFFIDAVIT. 


See Foreclosure ; Further Directions ; Ser- | 


vice of Notice. 
AGENT. 
See Priacipal aad Agent. 


AMENDING BILL. 


| 
1. General orders of May, 1845.—All appli-; 


cations for leave to amend under the orders of 
May, 1845, are to be made in the first instance 
to the Master. Coombe v. Ramsay, 2 Phill. 
168. 
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and “the last of several answers,” used re- 
spectively in the several orders of May, 1845, 
numbered 16, (Art. 33,) 66 and 68, refer to the 
answers put in by the last substantial defendant 
who has been served with subpoena to appear 
and answer. Therefore a plaintiff may obtain one 
order of course for leave to amend at any time 
within four weeks after the last of several of such 
defendants has put in a sufficient answer; but 
this indulgence does not extend to cases where 
a defendant is merely nominal, or has not been 
served with subpeena to appear and answer. 

To discharge on merits, or otherwise than 
for irregularity, an order of course to amend 
obtained at the Rolls in a cause attached to 
another court, application must be made to the 
Lord Chancellor. Arnold vy. Arnold, 33 L. O. 
566. 

See Decree. 

APPEAL. 


Amendments under the new orders, —The Lord 


| Chancellor will not hear appeale from the Mas- 


ter's office in the matter of amendments under 
the new orders. Coombes v. Ramsay, 33 L. O. 
375. 

See Further Directions, 2. 


APPEARANCE, 
29th Order, 1845.—Where a subpoena had, 


‘by order of the court, been served upon the 


Case cited in the judgment: Christ's Hospital | solicitor of a defendant out of the jurisdiction 


v. Grainger, 1 Phill. 634. 


2. New orders (No. 46).—Indulgence.—Set- | 
ting down demurrer. — Costs. — Unless special | 


grounds for the required indulgence are shown, 
the court will not depart from its General 
Orders; nor grant leave toa plaintiff to amend 
party, where a demurrer to the whole bill is 
not set down for argument within twelve days 





of the court, the plaintiff cannot, under the 29th 
Order of May, 1845, obtain leave to enter his 
appearance. Sewell y. Godden, 33 L. O. 550. 


ATTACHMENT. 


1. Irregular or erroneous order not a nullity. 


snd|—An order of the court of which the party 
upon payment of 20s., costs to the demurring | 


affected by it has notice, though not formally 


‘served upon him, is not to be disregarded or 
treated as a nullity, however certain it may be 


after the filing thereof. Matthews vy. Chichester that the order is erroneous, and would upon a 


and others, 33 L. O. 403. 


3. Construction of 68th Order of May, 1845. r 


— Due diligence. — After an application to 
amend, under the 68th Order of May, 1845, 
has been refused by the Master, 
ter’s decision has been affirmed on appeal, the 
plaintiff is at liberty to renew his appli 

again to the court. 

If a plaintiff can show a reasonable ground 
for delaying his application, in consequence of 
his expecting further information from some 

ing in another suit, the exigency of the 
order, as to due diligence, will have been com- 

jed with. Combes vy. Ramsay, 33 L. O. 303. 

4. 68th Order of May, 1845.—An order for 
amending the bill obtained exparte from the 
court in the first instance, held irregular, though, 
under the circumstances of the case, the exi- 

of the 68th Order of May, 1845, could 
_ complied with. Po‘ts y. Whetmore, 33 


a 375. 
_ See Appeal. 
ANSWER. 


New orders. — Construction. — Discharging 
order of course.—The terms “ the last answer.” 





roper application for that purpose be dis- 

charged. Chuck v. Cremer, 2 Phill. 113. 
Infant trustee.— Process by attachment to 

compel an infant to convey estates sold ina 


and the Mas- | creditor’s suit. 


It is contempt to interfere and prevent an 


ication to |infant obeying the order of the court to convey, 
the Master, on fresh evidence, and to appeal 7 ant obeying the order ou y 


Thomas y. Gwynne, 8 Beay. 312. 


CHARITY. 
Trustees.— Payment of dividends.—The trus- - 
tees of a charity being numerous, an order was 
made to pay the dividends of a fund in court, 
to the trustees or any two of them. Aftorney- 
General v. Brickdale, 8 Beav. 223. 


CONTEMPT. 


Pro confesso.—A defendant having appeared, 
but being in contempt for want of answer, and 
appearing at the bar pleading her poverty, the 
court directed a reference on that point. The 
Master reported that she had not proved her 
poverty ; and, on the application of the plain- 
tiff, the court directed a writ of habeas corpus 
cum causis, to issue for bringing her to the bar, 
and directed that the proper officer should at- 
tend at the return of the writ with the record, 
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in order that the bill might be taken pro con- 
fesso. Subsequently an order was made by 
consent. Bull v. Falkner, 33 L. O. 525. 


CREDITOR’S SUIT. 


Same estate.—A stranger to suit interfering. 
—The court will not, on the ground of irregu- 
larity in a decree in a creditor’s suit, take the 
conduct of the suit from the plaintiff, and give 
it to another creditor, though collusion be sug- 
gested. 

Where decrees had been obtained in two 
ereditors’ suits for the administration of the 
same estate, the court ordered that the plaintiff 
in the suit in which the second decree had 
been made, should be at liberty to attend the 
proceedings under the first decree; but on the 
ground that he was a stranger to the suit, re- 
fused to give him the conduct of it. Smith v. 
Guy, 2 Phill. 159 ; see 33 L. O. 302. 


COsTs. 
See Amendment of Bill, 2 ; Irregularity, 2, 3. 
DECREE. 


1. Inquiries upon a suggestion in an answer. 
—Where at the hearing of a cause an inquiry 


is directed, founded on a suggestion in the an-| 


swer, it ought to be stri 
specific case suggested. 
Where an answer suggested, that the plaintiff 
had for a certain time occupied a house, of 
which he was tenant in common with several 


y limited to the 


Analytical Digest of Cases: Courts of Equity. 


4: Irregularity.—Entry nunc pro tuenc.—Any 
Pee oy however inadvertently had, upon 
a decree or order not entered in the registrar’s 
book, are irregular and voidable. 

An attachment set aside, on the ground that 
the order on which it was founded had not been 
entered, through the mistake of the officer, and 


not through any mistake of the party. An 
order passed in May, 1837, was, out order, 
entered in April, 1845: Held, irregular. Tol- 


son vy. Jervis, 8 Beay. 364. 

5. Judgment creditor.—Form of decree in a 
suit instituted by a judgment creditor, who had 
obtained a cha on the lands of his debtor 
under the 1 & 2 Vict. c.110. Quere, whether 
the debtor is entitled to an immediate sale? 
Carlon v. Farlar, 8 Beav. 525. 

See Inrolment of Decree ; Interpleader Act. 


DEMURRER. 
1. General orders.—Time.—Under the 33rd 


| Order of May, 1845, Art. }, it is not necessary 


to limit a time for demurring. Blenkinsopp v. 
Blenkinsopp, 8 Beav. 612. 

2. Construction of the 38th Order of August, 
1841.—Where a bill is generally demurrable, a 
defendant may, under the 38th Order of Aug., 
1841, decline to answer any parts of the bill 
that he might not choose to answer, although 


|he may have answered several other parts. 


Gatland v. Tanner, 34 L. O. 34. 
DISMISSAL OF BILL, 
1. 16th and 114th Orders of May, 1845.—A 


others, and that by virtue of such occupation| motion to dismiss may be made under the 114th 
rent became due to him to those parties, and Order of May, 1845, after the lapse of the time 
the bill thereupon amended by charging, that! mentioned in the 45th section of the 16th Or- 
the plaintiff’s occupation was not exclusive, der, and any further period allowed by an 
and no further answer was put in: Held, that “order enlarging the time for setting down the 
the suggestion did not warrant an inquiry | cause, notwithstanding such an order shall 
whether the plaintiff had been in occupation of, have been obtained. Whitfield v. Lequentro, 
the premises during any and what time in re-| 33 L. O, 284. 
5 of such occupation. M'‘Mahon v. Bur-| 2. Dismissal.—An order to dismiss the bill, 
chell, 2 Phill. 127. with costs, against certain defendants who had 
2. Legacy.—Rent.—The executor of A. being! appeared and demurred, but whose demurrer 
sued for payment of a legacy, set up as a de-| had been overruled: Held to be irregular be- 
fence that the plaintiff had for several years| cause it had been obtained without mentioning 
occupied a house, a part of an estate of which the faet of the demurrer. Lewis v. Cooper, 33 
he and 4., and other persons, were tenants in} L. O. 283. 
common under the will of B., and that 4.’s| 3. Diseissing bill. — A plaintiff cannot ob- 
share of the rent due from the plaintiff in re-| tain an order of course to dismiss his bill as 
spect of such occupation exceeded the amount} against a defendant, pending an appeal by the 
_the legacy. Sembie, the court will not, in a! latter. Lewis v. Cooper, 33 L. O. 451. 
suit so framed, direct inquiries as to the plain- BLEGI? CREDITOR 
tiff’s liability for rent, or as to the amount due . ° , 
from him to A.’s estate in respect thereof, al-| _ 4ccownt.—A suit for an account against an 


though the other parties interested in such in- 
quiries be willin 
will decree immediate payment of the legacy in 
— ithout ce to the counter- 
claim. M‘Mahon v. Burchell, 2 Phill. 127. 

3. Account.—Arbitration.— Master's fice — 
Accounts being directed to be taken by the 
Master, liberty was, by consent, given to the 
parties to submit to arbitration any question of 
account. The court also lt 


Master to adopt the conclusion, but would not, the admission 
even by consent, make it compulsory. Scale | Te2* received, 


v. Fotheryitt, 8 Beav. 362. 


~™ 


to be bound by them, but| ®" 


to the | cutire statement in the answer, but 


elegit creditor in possession was heard on bill 
answer; and the only evidence before the 
Master to charge the defendant with the rent 
of certain lands, was the admission in the an- 
ewer, which was accompanied by a statement 
that the lands were erroneou included 
in the efegit, and belonged to a third person 
with whom the defendant had accounted. Held, 
that the Master was not bound to take the 

might on 
charge the defendant with the 
and find that the be- 
ler to the debtor. M'Donnel vy. Alcock, 8 
Ir. Eq. Rep. 127. | 


Aaalytical Digest of Cases: Courts of Equity. 
‘without a reference where the real estate is sold 


_— EXECUTION, WRITS OF, 

Orders of May 10, 1839, (No, 1.)—Sucees- 
sive writs of fi. fa.—Several writs of A. fa. 
ander the Ist of the Orders of the 10th May, 
1839, ert be successively issued until the 
whole of the money or costs ordered to be paid 
shall have been levied. Spencer v. Allen, 33 
L. O. 500. 

EXCEPTIONS TO REPORT. 

Form of.—Effect of allowing.— Every ex- 
ception to a report ought to tender some pro- 
position on which the court may decide. 

The simple allowance of an exception by the 
court, unaccompanied either by an express de- 
claration or a reference back to the Master, im- 
plies an adoption by the court of the propo- 
sition tendered by the exception. Stocken v. 
Dawson, 2 Phill. 141. 


PORECLOSURE, 
A 


{fidavit.—On a motion by a defendant in a 
foreclosure suit to stay proceedings on payment 
of principal, interest, and costs, the defendant 
need not produce an affidavit to show that he 
is the only person entitled to redeem. Piggin 
v. Cheetham, 2 Hare, 80, disapproved of. 
Reeves v. Glastonbury Canal Company, 14 Sim. 
351. 

FURTHER DIRECTIONS. 


1. Affidavit.—An affidavit cannot be received 
on further directions; therefore, where a plain- 
tiff on further directions produced an afhdavit 
that certain defendants, having no further in- 
terest in the matters, had signed a consent 
waiving service on them of any subsequent 
lye ings, and asked that the decree might 

e drawn up without an affidavit of service on 
them, the court rejected such affidavit. At- 

-General vy. Gell, 8 Beav. 362. 

2. Appeal.—Cause set down again for further 
directions on the petition of defendants out of 
the jurisdiction at the first hearing, who subse- 
quently a d, in order to enable them to 
appeal from the decree. Prendergast v. Laush- 
ington, 5 Hare, 177. 

GUARDIAN. 

Infant.— Generali Orders.— Notice of an ap- 
plication under the 32nd Order of May, 1845, 
to appoint ians ad litem to infants whose 
father was dead, was served at the house of the 
mother and her second husband with whom the 
infants were residing : Held, sufficient. Hitch 
v. Wells, 8 Beav. 576. 

HEIR. 

Mortgagor and mortgagee.—Construction of 
11 G. 4, and 1 W. 4, c. 60,4 & 5 W.4, c. 23, 
and 1 & 2 Vict. c. 69.—Where the heir of a de- 
ceased mortgagee, to whose ahs repre- 
sentative the mortgage money been paid, 
is unknown, and a reconveyance is desired, the 
petinon should be presented under the acts 11 
G. 4, and 1 W. 4, c. 60, and 4 & 5 W.4,c. 23, 
as the act! & 2 Vict. c.69, does notapply. In 
re Brown, 33 L. O. 586. 


: INVANT. 


5 


under a decree of the court. Coombe v. Chapn 
man, 33 L. O. 376. _ 
See Attachment, 2. 


2. Conveyonce.—Order for a conveyance by 
an infant, without a reference to the Master, 
upon petition % a purchaser. Coombe v. 
Chapman, 33 L. O. 405. 


See Guardian. 
INJUNCTION. 


Patent.—In a patent case a motion for an in- 
junction was ordered to stand over for the 
plaintiff to bring an action to establish his 
right. The plaintiff obtained a verdict, but the 
defendant tendered a bill of exceptions which 
could not be determined without some con- 
siderable delay. Upon the motion being re- 
newed, the court, under the circumstances, 
ordered it to stand over till the bill of ex- 

tions had been disposed of. 

rinciples on which this court proceeds, upon 
an application for an interim injanction in 
patent cases. Bridson v. JI‘Alpine, 8 Beav. 
229. 


INROLMENT OF DECREE. 


The proper course to prevent the inrolment 
of a decree is to enter a caveat; in the absence 
of which the inrolment will not be vacated 
upon the grounds of concealment, surprise, and 
undue haste. Lewis vy. Hinton, 34 L. O. 10. 


INTERPLEADER SUIT. 


Decree before answer. — Collusion. —The 
court will not order a bill of 3 leader to be 
dismissed before all the defendants have put m 
their answers; nor will it infer collusion be- 
tween the plaintiff and one of the defendante 
in the absence of an affidavit to that effect. 
Masterman y. Lewin, 33 L. O. 353. 


IRREGULARBITY. 


1. Service on party abroad.—An order for 
leave to serve a party abroad is not irregular on 
the face of it, merely because the affidavit on 
which it was obtained states only the place of 
the party’s residence, without any other circum- 
stances to warrant the order. Blenkinsopp v. 
Blenkinsopp, 2 Phill. 1. 


2. Notice of motion.—Coets.—An order dis- 
charged for irregularity with costs, though the 
notice of motion was general. An order may 
be impeached for irregularity, although the 
notice of motion do not epecify that as the 
ground of it, the omission being material only 
as to costs, and not always even as to them 
Brown y. Robertson, 2 Phill. 173. — 

3. Irregularity.— Costs. — 116th Order of 
May, 1845.—The court refused to strike out 
a cause from the registrar’s book, on the ground 
that it had been improperly set down before 
publication, inasmuch as an order of the Mas- 
ter which was irregular and had been treated 
ae a nullity, ought not to have been so treated, 
eo long as it remained unchanged. 

The defendant who had obtained the irregu- 
ler order was allawed his costs, having beer 


Pa 
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ci made a party tothe motion. Hughes|attend. Attorney-General v. Prettyman, 8 
v. Wi 


illiams, 33 L. O. 566, Beav. 316. 
See Attachment, 1; Decree, 4. See Decree, 3; Trustee. 
2. Trustees.— Attending reference.— A. was 
dada tenant for life of a trust-fund directed to be in- 


Pro confesso.—It is an established rule, that | yested in government or real securities, with a 
where an issue is directed to be tried at a cer-| contingent remainder to his children born and 
tain time, and by the defauit of one party, un-|to be born, with remainders over. 4. had 
explained, the trial is not then had, an order | three infant children. 

ull be made to take the issue pro confesso.| Held, that the solicitors of the trustees, as 
But under particular circumstances, the rule | wel] as the solicitors of A. and his three chil- 
will not be applied, as where material witnesses | dren, were entitled to attend a reference to the 
were unable to attend atthe trial. Hargrave; Master as to the propriety of investmg the 


v. Hargrave, 8 Beav. 289. fund on a proposed mortgage. 
Case cited in the judgment: Cusborne v. Bar-| If the Master excludes one of the parties toa 
shaw, 5 Myl. & Cr. 113, cause from attending him on a reference, the 
JOINT-STOCK BANKING COMPANY. excluded y need not wait until the Master 


' Substitution of newly-appointed registered cole ra gee dio bcm pp ancl i 


ublic officer.—In a euit against a joint-stock | waster’s decision. Davis v. Jord Combermere 
king company constituted under 7 Geo. 4,! 14 sim 402. ° ; , 


ec. 46, the plaintiff is not required to obtain an. 
order, or to file a supplemental bill for the pur- , See Charity. 


pose of bringing before the court a registered | MESSENGER’S OATH. 
public officer appointed subsequently to the | The court will not prospectively dispense 
gag Dirge ra: bill. with the usual oath of the messenger to whoee 
e, That it is irregular, after notice of | custody an answer is confided. Rigby v. Pin- 
such substitution, to serve the original public ,o-% § Beay. 575. 
officer with notice of motion to produce docu-| —” 
ments belonging to the company. Butchart v. | NE EXEAT REGNO. 
Dresser, 33 L. O. 549. See Payment into court, 4. 
JUDGMENT CREDITOR. NEXT FRIEND. 
See Decree, 5. See Married Woman. 
JURISDICTION. : NOTICE. 
The court assumes, that an order of an Eng-| See Irregularity, 2; Pauper; Petition of 





lish court of competent jurisdiction proceeds 
on a just foundation, and will not enter into the 
consideration of the merits of it, upon an an- 
cillary proceeding taken here, to enable the 
parties to remove fraudulent impediments 


right. 
OPENING BIDDINGS. 


Estate for life-—On opening the biddings in 
the case of property held for lives, the court 


. imposed the condition, that the party opening 
Testor v. Wold. 8 + le i. Oe Ora should be bound by his offer if no better bid- 
See Orders of Course, 1. ae could be enforced. Walond v. Walond, 

8 Beav. 352. 


LEGACY. 
ORDER OF COURSE. 


ae aaa Me 1. Jurisdiction.—In respect of orders of 
MARRIED WOMAN, course made at the Rolls, in a Vice-Chancellor’s 
Nest friend. — Forma pauperis.—The court | cause, the Master of the Rolls has no jurisdic- 
does not require that the next friend of a feme | tion over anything but the alleged irregularity 
covert plaintiff shall be a person of sufficient and the incident costs. In such cases the 
substance to answer the coats. merits or special circumstances cannot be con- 
Cases stated in which a feme covert suing by | sidered by the Master of the Rolls, except upon 
her next friend, has been admitted to sue in | the question of incidental costs. 

forma pauperis. Observations on Pennington| The plaintiff in a Vice-Chancellor’s cause 
vy. Alvin, 1 Sim. & St. 264. Dowden vy. Hook, | was under an obligation to obtain an order to 
8 Beav. 399. revive before the 3rd of April, or have his bill 
Cases cited in the judgment: Drinan v. Mannix, dismissed. He was prevented complying by 
$ Dra. & War. 154; Collier v, Young, 23th | Teason of the defendant’s delay in appearing ac- 
Oct. 1743; Valentine v. Walker, 19th May, cording to undertaking. Subsequent to the 
1834. 3rd of Paige the plaintiff obtained at the aap 

. an order of course to revive, omitting 
; MNASTES . oe _ | mention of the obligation he was under. Held, 
1. Setting aside lease.— Liberty to attend in- upon a motion before the Master of the Rolls 
quiry.—An inquiry being directed as to the|to discharge the order for irregularity, that the 
er of taking proceedings to set aside a| Master of the Rolls had no jurisdiction to con- 
of charity property, liberty was given for| sider the conduct of the defendant in not ap- 
the lessee, though not a party to the cause, to/ pearing, although it afforded a sufficient answer 
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to the motion, if brought before the proper ju- 
risdiction. 

A party obtaining an order of course is bound 
to state truly every fact which is material to the 
question, whet her an order ought to be granted 
as of course or not. 

Upon a motion to disc an order ob- 
tained as of course, which ought to have been 
the subject of a special application, the order is 
to be Sewaed on that ground, although 
there may be merits on which it might have 
been proper to grant the order. Holcombe v. 
Antrobus, 8 Beav, 405. 

Cases cited ia the judgment: St. Victor v. De- 

vereux, 6 Beav, 534 ; Harris v. Start, 4 My). 
& Cr. 261. 


2. A defendant, upon filing his plea, obtained 
an order of course for his discharge, suppress- 
ing the fact that the plaintiff had previously 
given notice of motion to take the plea off the 

e. The order was discharged for the sup- 
pression.: Wilkin v. Nainby, 8 Beav. 465. 

- See Answer, Last 


PATENT. 

See Injunciion. 

| PAUPER. 

Notice of motion.—After an order has been 
obtained by a party to sue or defend in forma 
peuperis, and solicitor and counsel have been 

igned to him, he cannot appear in person. 
Potts v. Whetmore, 33 L. O. 284. 


PAYMENT INTO COURT. 

1. Purchase money.—A plaintiff, may move 
to make absolute an order nisi obtained by a 
purchaser in the cause for the payment of 
money into court. Snow v. Hole, 33 L. O. 
284. 


be ordered, as a matter of course, to pay into 
court a sum of money, the amount of certain 
damages ascertained pursuant to its order, by 
valuers, whose certificate is intended to be used 
as evidence in the cause. Bagnall vy. White- 
house, 33 L. O. 283. 

3. Money paid into court in a suit to which 
three persons were parties, will not be directed 
to be paid out to two of such persons only upon 
motion. Mostyn v. Spencer, 33 L. O. 428. 

4. Ne ereat regno. — A defendant who quits 
England, after having given bail on a wit of 
ne exeat regno, will be ordered to pay into court 
the amount for which the bail gave their bond. 
Lee v. Melendez, 33 L. O, 601. 


PETITION OF RIGHT: 


Notice.—The Lord Chancellor will not make 
an order for a commission upon a petition of 
right, without notice to the Attorney-General. 
Robson and Ainslie, in re, 2 Phill. 84. 


PRINCIPAL AND AGENT. 


Purchase. — Au agent who had purchased 
lands of bis principal, and who, previously to 
the contract, had entered into a secret negotia- 
tion for a re-sale of part of the property at a 


2. Certificate of valuers.— A party will not | 


17. 


profit, declared a trustee for his principal to the 
Ty of that profit. Barker vy. Harrison, 2 
546. 


PRO CONFESSO. 


Order of 1845.—Under the Orders of May, 
1845, a bill must be produced at the hearing, in 
order to be taken pro confesso, though there is 
one defendant only, and the bill, when so pro- 
duced, is to be taken pro confesso, without any 
other order. Brown v. Home, 33 L. O. 255. 

See Contempt ; Issue. 


PRODUCTION OF PAPERS. 


1. Where a decree or order directs parties to . 
‘siaset books, &c., the Master, under the 60th 
eneral Order of 1828, may determine not 
only as to the hooks, &c. to be 
also as to the parts of them to 
Duncan vy. Varty, 14 Sim. 393. 
2. Delivery of deeds.— Deeds bro 


roduced, but 
e inspected. 


ht into 


‘court on a suit which has been brought to an 


end ought to be delivered to the party who 
brought them in. Langley v. Fisher, 33 L. O. 
283. 

3. Parties.— Construction of Order 23 of 
August, 1841.—In a suit by some of several 
cestui que trusts for an account and conveyance 
to a new trustee, it is sufficient to serve the 
other cestui que trusts with a copy of the bill, 
and a motion for production will not be refused 
on the ground of their not being substantial 
parties. Johnson v. Tucker, 33 L. O. 476. 


PUBLIC OFFICER. 
See Joint-stock Bank. 


RECEIVER, 


1. Application of defendant.— Mortgage.— 
|At the hearing of a suit for redemption, the 
court will not, on the application of the defend- 
‘ant, grant a receiver against the plaintiff, the 

mortgagor in possession, none being prayed by 
the bill. 

Quere, whether it can be done by petition. 
Barlow vy. Gains, 8 Beav. 329. 

2. Generally, the receiver in a cause ought 
not to make any application to the court: if he 
finds himself in circumstances of difficulty, he 
should apply to the plaintiff to make the neces- 
sary «sangeet , and on his default the receiver 
~~ n properly apply to the court. Parker 

v. Dunn, 8 Beav. 497. | 

3. Receiver appointed on motion, after de- 
cree, though not prayed for by the bill. Bow- 
man v. Bell, 14 Sim. 392. : 


RECOGNIZANCE. 

A sci. fa, on a recognizance set forth, that 
on, &c., [fat Ballinasloe, in the county of 
Galway, |] M. F. and two others, of, &c., in the 
county of Galway, came before J. R., [who 
then and there was] one of the Masters, &c., 
(as by the said recognizance of record and en- 
rolled, &c., may appear. 

In the recor of the recognizance the words 
within the brackets were omitted; but at the 
foot of the recognizance was this note, oe 
by the Master :—‘ Taken and acknowledged 


- ¢ REPORT. 
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béfore me, at Ballinasloe, im the county of Gal- 
SS , | Master’s order.—A defendant cannet, under 
pon nul tiel record pleaded: Hedd, that) the 116¢h Order of May, 1845, set down the 

there was a variance. The note at foot is not| cause for hearing and issue eubpeena to hear 

part of the recognizance. . judgment pending an order by the Master to 
A caso depending at the petty bag side of the | enlarge ake as to co-defendant. 

curt a ca sua org AS eT An order of a Master, however obviously 
era. v. ch, 2 J. 103. irreguiar, is binding on all parties having notice 
Case cited in the iud : Reg. v. Hurley, 2| Of it umtil duly set aside. Hughes v. Wedlsame, 
Dre Wat | a3 LO, 566. 


REJOINDSR. 


SETTING DOWN CAUSE. . 

























STAYING PROCEEDINGS. 


1. Two suits for same purpose.—Where two 
suits are instituted for the administration of the 
same estate, and on a decree being obtained in 
one of them, an application is made to stay 

ings in the other, the question always 
is, whether the latter suit asks anythmg more 
than can be obtained by the former. 

A question between the heir-at-law and next 
of kin as to conversion of real estate cannot be 
disposed of in a suit in which neither of those 

arties is plaintiff. — v. Strangways, 2 
Phill. 175; S.C. 33 L. O, 282. 

2. An order to stay proceedings and pay the 

costs, obtained ezparte, and without notice, is 


irregular. Richardson vy. Moore, 33 L. 0.302. 


SUBPENA TO REJOIN. 

Orders of 1845. — Where a subpoena to re- 
join had been served before the orders of 1845 
came into operation, and ne steps had been 
since taken by the plaintiffs, on a motion 
the defendant, the court ordered that publica- 
tion should pass on a future day. Day v. 
Beggel, 33 L. O. 329. 


TRAVERSING NOTE. 

58th Order of May, 1845. — Circumstances 
under which a traversing note and the replica- 
tion were taken off the file. Towne v. Bonnéa, 
33 L. O. 502. 


See Subpoena, 


1. Order niei—A reference to the Master 
ssh gaemi al superna t — to ascertaim 
what was due to the plaintiff. The Master 
made a separate report as to part of the claim. 
Held, that the report was not improperly con- 
firmed by orders nisi and absolute. Beavan v. 
Gibert, 8 Beay. 308. 


Case cited in the judgmeat: Ottey v. Pensam, 
1 Hare, 322. 


2. pat Confirmation.— The Master’s 
report of having computed subsequent mterest 
does not require can aertigas by 8 Beayv. 
314. 

See Exceptions to Report. 

RIGHT TO BEGIN. | 
When a cause is set down upon an objecti 


objection 
for want of parties, the defendant begins. Af- 
torney-Gencral vy. Gardner, 2 Coll. 564. 


SERVICE OF COPY BILL. 


Attorney-General. — 23rd Order of August, 
1841.—The Attorney-General cannot be pro- 
ceeded against by service of copy bill under 
the 23rd Order of August, 1841. Christopher 
v. Cleghorn, 8 Beav. 314. 


SERVICE OF SUBPCENA. 


. 1. Scotland.— General orders,— Leave was} RECENT DECISIONS IN THE SUPE- 


RIOR COURTS. 
REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 


aord Chancellor. 


Parsons v. Muntz. May 8, 1847. 


ORDERS TO PRODUCE AND TO D&POSIT 
DOCUMENTS.—NOTICE OF MOTION— DIs- 
CHARGING AN ORDER TO ENLARGE PUB- 
LICATION AFTER EXPIRATION OF TIME 
GRANTED. 

An order to deposit documents with the record 
and writ clerks will not be granted, tf the 
notice of motion merely asks that they may 
be ueed before the examiner, and af the 
hearing of the cause. 

A motion to discharge an order to extarge 
publicution will not be entertained by the 
court, if it cannot be heard before the expt- 
ration of the tune allowed by the order. 


Mr. J. Parker, on behalf of the defemél- 
alt, moved to diecharge Vice-Chancellor S¥i- 





2. Ifa is served with a copy of a 
wsubpeena without the indorsement required by 
3rd Order of Dec., 1833, if he come speedily 
to the court, he has a right to eet the service 
aside with costs. A defendant having ebtained 
an order to enter an appearance for the defead- 
ant on an untrue allegation of the regularity of 
the service of the copy of the subpcena, the 
plaintiff applied to the court and get the order 
ha with costs. Johnson vy. Barnes, 33 


See Irregularity, 1. 
SERVICE OF NOTICE. 

Affidavit.—An order obtamed upen an affi- 
davit pir-limardo notice of a omg ty which 
pervice appears to irrege-. 
Yar, will be discharged with costes. Brows v- 
Rebertcon, 33 L. O. 301. 
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gram’s order of the 1st of April last, to de- 
posit documents, &c. with the record and writ 
clerks, and to enlarge publication in the cause 
for one month. The grounds for the appeal 
first, that the notice of motion upon which 
the above order had been made, merely asked 
for the usual order to produce the documents, 
&c. before the examiner, and at the hearing ; 


; 


previously gi peremptory 
the cw Ani not to apply for a further en- 
largement, the time cco poor publication 
ing long since expired, and having been 
uently extended. present motion was 
iss the whole of the above order, and 
had been put mto the Lord Chancellor’s paper 
for the previous seal day, (April 22,) but in 
consequence of an intimation of ‘his lordship’s 
wish not to take any motions on that day, ex- 
cept such as were very pressing, the parties had 
coneented that it should stand over, without 


So 

r. Bazalgette, also for the motion, cited 
Grane v. Cooper, 4 Myl. & Cr. 263, with re- 
spect to the production of the books, &c., which 
it would be highly inconvenient to deposit in 
the present case; and as to enlarging publica- 
tion in the face of an undertaking to the con- 


i 


i 


trary, he referred to the conditio order, No. 
119, of the General Orders of May, 1845. It 
was true that publication had passed before this 


motion could have been heard, but the de 
sitions taken during the last enlarged period 
_— be supressed, as if it had not been for 
such order to enlarge, the defendant might have 
set down the cause for hearing under the 116th 
of the new orders. 

Mr. K. Parker and Mr. Hetherington sup- 
ported the Vice-Chancellor’s order, as being 
an usual order. 

The Lord Chancellor. It is not the usual 
order to deposit documents, &c. with the re- 
cord and writ clerks, but to produce them be- 
fore the examiner, and also to the court at the 


er 


hearing of the cause; besides, you cannot have 
what you do not ask for. I shall not make any 
order in respect of the order to enlarge publi- 
cation. The time has elapsed, and publication 
aor pagan. it is therefore idle to come here for 
a , 
Mr. K. Parker submitted, that the plaintiff 
would have been entitled to the deposit and 
ion of the documents by the ordinary 
practice of the court ; but from aome elip, the 
notice of motion in this case did not extend 80 
far. The court had, however, ordered the de- 
posit, and therefore be asked for his costs. 
The Lord Chancellor said, he must discharge 
much of the order as directed the deposit of 
documents, &c. with the record and writ 
8, as otherwise it might be converted into a 
that the order to produce them be- 
the examiner would also include the de- 
posit of them with the proper officer of the 
court; a ice which w Aid senepanir thy 
his ip. The order haym varied, 
the costs could not be given to the plaintiff, 


Rolls Court. 
Sprye v. Reyneli. June 3, 1847. 


MOTION TO DISM188—114TH ORDER OF 1845 


The right of the defendant to move to dismiss 
under the 114th Order of 1845, within four 
weeks after hie answer, or the last of his an- 
sxers, yf more than one, 8 sufiicsent, 
as laid down in Dalton v. Hayter, is not af- 
Sected by the decision of the Lord Chancellor 
in Arnold oe, Arnold. 


Principle of the distinction adopted at the 
Rolls on motions relating to orders of 
course obtained there, between irregularity 
and impropriety of practice. 

In this cause, which was across suit, Mr. 
Shapter moved to dismiss the bill for want of 
prosecution on the part of one of the defend- 
ants, whose answer was filed on the 25th of 
February last. It appeared that there was no 
answer outstanding, and the last answer on the 
file was filed on the 2nd of June. 

Mr. Kindersley, contra, admitted that the 
four weeks dating from the time when the an- 
swer of the defendant moving was deemed to be 
sufficient, on the expiration of which, according 
to the decision in Dalton v. Hayter, 7 Bea. 
586, a defendant is entitled to move to dismiss, 
had expired; but submitted, that under the cir- 
cumstances the plaintiff ought to be allowed 
further time ; also intimated that an impres- 
sion prevailed of the Lord Chancellor having, 
in the recent case of Arnold v. Arnold, sup. p. 
61; 10 Jur. 360, differed from the opinioa 
expressed by his lordship, and that, according 
to the decision of the Lord Chancellor in that 
case, the time from which the four weeks was 
to be calculated, was the date of filing the last 
answer on the file. 

Lord Langdale said, that was not the case. 
Every defendant -had a right to move upon his 
own answer, but it did not follow, that ‘seaaheoe 
he had a right to move the bill should be dis- 
missed. The plaintiff might have a right to 
apply for further time. With respect to the 
sup difference of opinion between himeelf 
and the Lord Chancellor in the case of Arnold 
v. Arnold, the supposition was quite erroneous, 
bat if the impression existed, it was better that 
it should be removed. In Dalton v. Hayter, tt 
was argued before him that the words ‘‘ the last 
of the answers,’”’ in the 114th Order, meant the 
last anewer on the file; he decided that this 
was not the meaning of those words, that they 
meant the last answer of the defendant moving 
to diamiss. Then came the case of Foremas v. 
Gray, (vol. 33, p. 486, 9 Bea. 200,) where a 
motion was to discharge an order te 
amend for i He decided that it was 
net irregular, afterwards, on the motion 
being renewed upon the ground of the order 
being in fact a fraud upon the court, di 
the order ; a course which he was able to 
in that case, because the cause was attached to 
his branch of the court. Then came Arnold 
v. Arnold, (vol. 33, p. 566 ; 9 Bea. 206,) where 
the motion was again made on the ground of 


a, 


180 
irregularity, and he again held that the order 
was regular 


. Then the motion was ren 
before the Lord Chancellor, who directed the 
notice to be amended, by striking out the ap- 
plication to discharge the order for irregularity 
and moving upon the merits, which the Lord 
Chancellor had the jurisdiction to entertain, 
though he had not, as the cause was before the 
Vice-Chancellor Wigram. His lordship then 
referred to the distinction, which will be found 
stated in Foreman y. Grey, (vol. 33, p. 566,) 
between the course pursued at the Rolls in re- 
spect to orders obtained there as of course, in 
causes before some other branch of the court, 
and orders so obtained in causes attached to the 
Rolls Court; and observed, that if he were to 
discharge orders of course obtained at the Rolls 
in causes attached to other branches of the 
court ys 2 any other ground than strict irregu- 
larity, he should draw into the Rolls Court 
questions connected with the merits of all the 
causes in which orders of course had been ob- 
tained at the Rolls, although they were before 
other judges of the court. In the case of Ar- 
nold v. Arnold, he was quite sure that the Lord 
Chancellor did not differ from him, for it so 
happened that his lordship met him immedi- 
ately after he had made his decision, and told 
him what he had done. 

[Note by the Reporter.—There appears to 
have been some perplexity caused by not dis- 
tinguishing the questions directly involved in 
the decision in Arnold y. Arnold, from a ques- 
tion not decided, nor capable of being decided in 
it, but as to which it is inferred from the Lord 
Chancellor’s decision in that case, that he would 
differ from the Master of the Rolls if it was 
brought before him. The questions in Arnold 
v. Arnold were two; that referred to by Lord 
Langdale above, relating to the course adopted 
at the Rolls upon motions to discharge 
orders of course; 2nd, the question of the con- 
struction to be put upon the words “ the 
last answer;” in the 33rd section of the 16th 
Order and the last of several answers in the 
66th Order of 1845, which both the Lord 
Chancellor and Lord Langdale held to mean 
the answer of the last of several defendants. 
The question in which it is supposed that 
the Lord Chancellor would differ from the 
Master of the Rolls if it came before him, is the 
construction to be put upon the similar words, 
“the last of the answers” in the 114th Order 

iving the right to dismiss, which Lord Lang- 

ale, in Dalton y. Hayter, held to mean the last 
answer of the defendant moving to dismiss, 
though there might be other defendants whose 
answers were still outstanding. -It seems to 
have been assumed, that the Lord Chancellor 
would put the same construction on these words 
as he has put upon the similar word in the 
33rd section of the 16th and the 66th Order, and 
therefore, in construing the 114th Order, would 
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Vice-Chancellor of England. 


Eseter and Crediton Railway v. Buller. May 
25, 1847. 


NOTICE OF MOTION,—COSTS. 


In a hostile swit between the directors of a 
railway company: Held, that the solcitor 
of a company would be lable for the costs of 
an interlocutory application, in case tt 
should appear that he had acted without 
the authority of the company. 


A BILL was filed in this case by three di- 
rectors of the Exeter and Crediton Railway 
Company against the remaining seven, and in 
April last an injunction was ted to re- 
strain the defendants from working and leas- 
ing the said railway, and from forming any 
junction with the Bristol and Exeter Com~ 
pany, or any other company working upon 
the broad gauge. 

Mr. Rolt and Mr. Follett now moved, on 
behalf of the defendants, that the bill might be 
taken off the file, and the suit dismissed, on 
the ground that it was instituted in the name 
of the Exeter and Crediton Railway Company 
without due authority. The notice of inotion 
purported to be on behalf of the company, and 
was signed by the solicitor of the company. 

Mr. Bethell, for the plaintiffs, objected to 
the notice on the ground that in case of the 
motion being refused, there was no one who 
could be made liable for costs. He claimed 
to appear on behalf of the company, and if 
his honour refused the application with costs, 
the order made would be that the company 
should pay the costs of the motion refused in 
favour of the company. 

The Vice-Chancellor overruled the objec- 
tion, and said that if it should turn out that 
the solicitor had, in instituting these proceed- 
ings, acted without the authority of the com- 
pany, the court would make him pay the 
costs. 





Vice-Chancellor Rnight Bruce. 
Blagrave v. Blagrave. April 21st and 22nd, 
1847. | 


PRACTICE.—RECEPTION OF EVIDENCE. 


A tenant for life in remainder filed a bill 
against a tenant for life in possession, and 
a tenant in tail in remainder also filed a 
bill against the same party, and evidence 
was taken in each suit, the defendant 
not consenting that the evidence in one 
cause should be read in the other. The 
court refused to allow that course to be 
taken, there being no proof that the wit- 
nesses were dead or incapable of being 
exami 


Tue defendant’s counsel, Mr. Wigram and 


differ from the Master of the Rolls, an assump-| Mr. Craig, in these cases, applied that one of 
tion which appears to the writer to be some-| the suits should be ordered to be stayed until 


what hastily made. | 


the report by the master on the other. 
Mr, Russell and Mr. Glasse, counsel for the 
plaintiffs, would agree to this if the defendant 
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would consent; but the evidence in both suits three seats ina coach from Y.to L., namely 
should be read in that cause which should be two inside and one outside. When the 
allowed to on; The defendants declined coach had proceeded about half the journey, 
this. The Piowing cases were cited: Nevil B. takes up more passengers than he was 
vy. Jo , 2 Vern. 447; Barstow v. Palmer, licensed to carry, whereupon A. and the 
Prec. in Ch. 233; Daniel’s Chancery Prac- other person inside leave the coach, and the 


tice, vol. i. p. 832, second edition; Carrington passenger outside, not then being able to 
v. Cornock, 2 Sim. 567; B v. Frere, 2 obtain the luggage, goes on to the ead of the 
73 a and city of v. Perkins, 3 journey. 

B. . 602 


Mr. Lloyd appeared for another defendant. Bair icy ptr / 5 —— fing if ~~ 
Vice-Chancellor Bruce. Were the YO ae - mor was he entitled HR gestae anything 
House of Lords in The City of London v.| indir the indebitatua count for work ac- 
Perkins, or any other, of course there would be Per, ' 
no room for argument. I must necessarily; ‘I'H1s was an action brought by the plaintiff, 
decide according to that case. ‘Subject to that | a coach proprietor, against the defendant for 
uestion, as to the decision of the House of the sum of 4/1. 4s., being the sum alleged to be 

rds, I am not aware that the point is go-| due for three seats in a coach from Yarmouth 
verned by decision. Ia the case in the House to London, two inside and one outside. The 
of Lords the question arose upon a custom; | declaration contained two counts, one setting 
the parties there were substantially the same. ! out that the plaintiff reserved for the defendant 
The question was, as I understand it, between | certain places in the coach, and averred that he 
the city of London and the public, and al-| was ready and willing to carry him; the other 
though the different individuals may have been| was for work and labour. The defendant 
before the court in each case, yet the partics| pleaded—1. Non assumpsit. 2. That the plain- 
were substantially the same. re are other | tiff did not reserve and secure to the defendant 
cases in which the same observation may apply. | the said seats, nor was he ready and willing to 
The case here stands thus: There is a tenant | convey him as in the declaration alleged. The 
jury found a verdict for the plaintiff on the first, 
and for the defendant on the second issue. It 
appeared that the defendant took three places 
in the coach, one for himself, one for his wife, 
and one for his servant outside. The coach- 
man having taken up more passengers than he 
was licensed to carry, the defendant and his 
wife, after travelling about half the journey, left 
the coach and took a chaise, the servant not 
being able to obtain the luggage from the coach 
went on to the end of the journey. The de- 
fendant when he took the places paid 1/., and 
the fare for one outside place was one guinea. 

Mr. Watson, in Michaelmas ‘lerm last, 
moved for a rule to show cause why a verdict 
should not be entered for the plaintiff for the 
sum of 3/. 4s. on the first count, or why a 
verdict should not be entered for the plaintiff 
on the indebitatus count, with one shilling 
damages. 

The court refused the rule on the first point, 
being of opinion that the reservation of seats 








for life in possession of an estate, subject to a 
series of limitations under a particular will, and 
he is also a tenant for life of certain personalty 
which stands settled upon a corresponding 
series of limitations. The tenant for life 
happens to be the trustee as to the real estate; 
he is not the trustee as to the personal estate 
settled. ‘Two suits are instituted against him 
under the will in respect of alleged mismanage- 
ment, alleged improper treatment of the real 
and personal estate, of both of which he is 
‘tenant for life, and of one portion of .which he 
is also a trustee. One of these suits is insti- 
tuted by the person who is next tenant for life, 
subject to the contingency of the tenant for life 
not having issuc: the other suit. is instituted 
by the first tenant in tail in existence, who 
comes behind or after the reversionary tenant 
for life and tenant for life in remainder, who 
has instituted the other suit which I have men- 
tioned. The evidence which is the subject of 
the present discussion has been taken in the 
suit in which the next tenant for life in remain- | mentioned in the declaration meant that the 
der is the plaintiff, as I understand the matter. | plaintiff reserved for the defendant three of the 
The question is, whether, without proof, and | lawful seats in the coach, namely, two out of 
without suggestion, either that the witness thus | the four inside, and onc out of the thirteen out- 
examined is dead, or is, or has been, unable to | side, and that inasmuch as the plaintiff had 
be examined, shall be examined in, and there- | taken up a larger number of passengers than 
fore for, the purposes of the suit’ in which the|he was licensed to carry, that the defendant 
first tenant in tail is plaintiff. ‘I am of opinion | had a right to rescind the contract and leave 
that I am not required by authority, and I|the coach. _ 
ought not in point of principle, to allow the| Mr. Crowder and Mr. M. Smith now showed 
evidence to be so read. | cause against the rule for entering a verdict on 
the second count, with ls. damages, 
contended that the contract was entire to carry 
the three persons the whole journey, and as that 
contract was broken by the plaintiff, he was not 
‘|entitled to recover any portion of the sum 
agreed to be paid. The person outside was in 
fact prevented by the plaintiff from leaving the 





Queen's Bench. - - 
(Before the Four Judges.) 
Pickford y. Lacon. Hilary Term, 1847. 
ASSUMPSIT.— WORK AND LABOUR. 
A. contracts with B., a coach proprietor, for 


. 


coach, and although that person was taken to 
the end of the journey, yet that will re ena 
the court in —— a verdict for the driference 
between the fare the sum paid. 

Mr. Archbold contra. The defendant has 
derived a partial benefit from the labour of the 
plaintiff sufficient to raise an implied assumpsit. 

Per Curiam. Rule discharged. 





Common Pleas. 
Pinney v. Richardson. Easter Term, 1847. 


ENTERING AN APPEARANCE. — RETURN OF 
NULLA BONA, &c., TO A DI8STRINGAS.— 
SUFFICIENCY OF AFFIDAVIT. 


The affidavit in support of a motion for leave 
to enter an appearance after the return of 
nulla bona and non est inventus to a writ 
of distringas, should show distinctly that 
or! dg had been done to find some goods 
of the defendant. 


Power, on behalf of the plaintiff, moved for 
leave to enter an appearance for the defendant 
after a return by the sheriff of nulla bona and 
son est invenfus to a writ of distringas. The 
affidavit on which he moved was that of the 
sheriff’s officer, and it stated that the deponent 
went with the writ of distringas to the residence 
of the defendant on the 20th, 22nd, and 23rd 
days of January, and that on each occasion he 
gaw a female whom he informed of the nature 
of his business ; that she in reply each time in- 
formed him that the defendant was not at 
home, and that she did not know when he 
would be, and on the first occasion added that 
she was keeping the shop that the defendant 
formerly occupied. 

- By the Court The affidavit is not sufficient. 
It is by no means stated with sufficient clear- 
ness that the goods on the premises were not 
the defendant’s. The woman says she is kee 
ing the shop, but she is not asked whose the 
goods were. The officer ought at least to state 
that he did bie utmost to find some goods of 
the defendant, and that he could not. 

Motion refused. 





CHANCERY SITTINGS. 


AT LINCOLN'S IN}. 


Bord Chancellor. 
Trinity Term, 1847. 
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Paper. 

Unopposed Petitions, and Consent and Short 
Causes, on Saturd the 19th J one, at three o’clock; 
on Monday, the 5th July; Saturday the 10th July; 
Friday, the 16th July ; and Saturday, the 24th July ; 
each day at the Sitting of the Court. 
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Chancery Sittings.— Business of the Cowrts.—Par. Proceedings.— Letter Boa. 


BUSINESS OF THE COURTS. 


Common Pleas. 

Tuis Court will,on Saturday the 3rd day of July 
next, hold a Sitting, and will proceed to give judg- 
ment in certain of the matters standing over for the 
consideration o! the court. 





PROCEEDINGS IN PARLIAMENT RE- 
’ LATING TO THE LAW. . 


Mouse of Zords. 
NEW BILLS IN PROGRESS. 


Consolidation and Amendment of the Law 
of Bankruptcy. For 2nd reading. The Lord 
Chancellor. 

Debtor and Creditor. 
The Lord Chancellor. . 

Repea 


For 2nd reading. 


l of Insolvency J yo a of Courts 
of Bankruptcy, Abolishin Court of Review, 
and Reduchag Number of Cialis. (No. 
2.) Lord Brougham, 


Threatening Letters. For 2nd reading. 


Lord Denman. 

Clergy Offences. In Committee. — 

Abolition of one of the Masters’ Offices i in 
Chancery. 


Abolition of the Public Office i in Chancery. 


Mouse of Commons, — 
NEW BILLS IN PROGRESS. 


City Small Debts Court. Passed. 
Law of Railways. Mr. Strutt: 
For the Speedy Trial and Punishment of 
Juvenile Offenders. In Committee. - Sir John 
Pakington. 
| Lunatic Asylums Regulation: Att.-General. 
Inclosure Act Amendment. Sir F. Thesiger. 
Health of Towns. Lord Morpeth. 
Towns Improvement Clauses. 
Taxation of Costs on Private Bills. 
reported. Mr. Hume. 
istration of Voters. For ond reading. 
Mr. Walpole. 
Highways. Sir Geo. Grey. 
Adininistrtion of the Poor Laws. 


To be 


Sir Geo. 


‘Copyhold Commission Continuance. 
Turnpike Acts Continuance. ~ 

Loan Societies Continuance. - 
Ecclesiastical Courts. Mr. Bouverie. 


ee eC 


THE EDITOR'S LETTER BOX. 


—_- -—— 





Our correspondent at Bristol will find that 
the objectionable decision of the County Court 
there, relating to the splitting of demands, has 
been already noticed: see pp. 126,138, anfe. 
The general opinion of the profession i, that 
such decision cannot be maintained. - 
be glad to hear from “ Bristoliensit”’ on the 
other points to whith he adverts. - .- 

The letters of J. T. and x. shall receive early 
attention. 


_. ‘Waissioners of Bankruptcy, 


She Legal 


Observer $ 


DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, JUNE 26, 1847. 








Pertinet, @t nescire 


ALTERATIONS IN THE JURISDIC- 
TION IN BANKRUPTCY AND 
INSOLVENCY 





We have not had the good fortune to 
- meet any person who suggests that any 
public benefit will be derived from the pro- 
‘visions of the bill so unexpectedly brought 
into parliament, and go industriously, not 
to say precipitately, endeavoured to be 
hurried threugh beth heuses, for abolish- 
ing the Court of Review, and altering the 
jurisdiction in bankruptcy and insolvency.* 
The Court of Review is to be abolished, 
but the functions now discharged by Vice- 
Chancellor Knight Bruce are to be in 
future discharged either by the same 
learned judge, or one of the other Vice- 


“ Quod magis ad nos 


malum est, agitamus,” 
Horart. 


~~ 


this jurisdiction has been exercised, and 
which has occasioned constant and well- 
founded complaint, remains unamended : 
the whole change proposed is, that it 
should hereafter be administered, not by 
judges familiar with its enactments, and 
who have for years struggled to do justice 
in despite of its imperfect, contradictory, 
and absurd provisions, but by judges ha- 
bituated, like the Commissioners of the In- 
solvent Court, to the administration of a 
different system of law; or else by judges, 
like those of the County Courts, who have 
had avery slight experience in adminis- 
tering any system of law, and no practical 
knowledge whatever of the law relating to 
bankrupts or insolvents. 

Simply transferring the duties performed 
by one class of functionaries to another, © 


Chancellors, upon the appointment of the the bill before parliament might suggest, 


Lord Chancellor. The law creating the | 


that those who are about to be deprived of 


business of the Court of Review is to re-| jurisdiction are unable or unwilling to con- 


main untouched, and, practically, the busi- tinue to discharge the duties im 


ness is to be transacted 
the whole difference being, that instead of 
being nominated Chief Judge under an act. 


ed on 


by the same judge, | them by the legislature.” Facts, however, 


negative such an inference. Sir Knight 


Bruce cannot bestow greater care and at- 


of parliament, he is to be appointed by a! tention on bankruptcy business as Vice- 
id 


special order made by the Lord Chancellor. 
The jurisdiction conferred on the Com- 

Y under the 
statutes 5 & 6 Vict. c. 116, and 7 & 8 
Vict. c. 96, and exercised by them since 
A t, 1842, is to be transferred, as re- 
town insolvents, to the Commis- 
sioners of the Court for the Relief of In- 
solvent Debtors; and as regards country 
5 Sealey to the judges of the New 
ty Courts. The law under which 





* See an abstract of the bill, ante, p. 172. 
Vou. xxx1v. No. 1,007. 


Chancellor than he as judge of the 
Court of Review, and we have never heard 
of his Honour complaining that the acces- 
sion of business created by the Court of 
Review was too burthensome. Then, as 
to the Commissioners of Bankrliptcy, if 
they are qualified for their duties as Bank- 
rupt Commissioners, which has not been 
doubted, they cannot be incompetent to 
administer the law as regards insolvents. 
It is impossible to suppose the Bankrupt 
Commissioners could have complained they 
are over-worked. It is notorious that they 
K 
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do not sit above three out of the six work- 
ing days in every week, and are not then 
engaged, upon the average, for above four 
hours per diem. Moreover, it is to be re- 
membered that the Bankrupt Commis- 
sioners, under the 1.& 2 Viet. c. 56, 2. 50, 
had salaries not exceeding 1,500/. per 
annum, and in consideration, we presume, 
of the increased duties which devolved 
‘upon them, under the * Act for the Relie 
of Insolvent Debtors,”’ by the stat. 5 & 6 
Vict. c. 122, s. 76, their salaries were aug- 
mented to 2,000/. per annum. The 


salaries of the Bankrupt Commissioners 


will not be curtailed to the amount of a 
single shilling by the proposed measure. 
Will their services be rendered more or 
less valuable to the public? We have 


lying before us ‘‘ Hearn’s List of Bankrupt 


and Insolvent Sittings,” for the week end- 


ing oe June 19, 1847, auseful pub- 
lication, w 


ich is professedly published 
.“ Under the Patronage of Her Majesty's 
Commissioners in Bankruptcy.” Upon 
referring to this list, we find, that in the 
week to which it relates, there were 158 


Alteration in the Jurisdiction in Bankruptcy and Insolvency. 


imputed to them, if the legislature, in 
its wisdom, has thought fit to abolish 
the court of which they were appointed 
officers. Messrs. Ayrton and Vizard will 
continue, therefore, properly and justly, so 
faras they are concerned, te receive the 
same amount of salary for doing nothing 
which they now enjoy for performing the 
offices of Registrars of the Court of 
Review. In this instance, as in that of the 
Commissioners of Bankrupt, the public are 
to continue to pay for services no longer 
to be performed by the parties entitled to 
receive payment; whilst additional duties 
are thrown upon functionaries for whose 
remuneration no provision is made. 

The supposed benefit to the public is 
hypothetical, and at the utmost merely 
conventional. It is considered more con- 
venient that bankrupts and insolvents cases 
shouki not be adjudicated upon by the 
same judges and under the same roof It 
is therefore determined to transfer the 
town insolvency business to a court where 
a different system of insolvency law is, and 
has been, in operation. The 1 & 2 


‘meetings at Basinghall Street, and 97 of Vict. c. 110, under which the Court fer 
those meetings arose out of insolvent cases,| the Relief of Iasolvent Debtors has acted 
and the remaining 61 in bankruptcy cases. | during the last eight years, is never ance 


Assuming that this week affords a fair 
specimen of the relative amount of busi- 
ness transacted in Basinghall Street in 
-bankruptcy and insolvency, when the 
measure now under consideration becomes 
law, the Coramissioners in Bankruptcy will 
receive the same remuneration they now 
enjoy, whilst they are relieved from more 
than one-half of the duties they perform. 


* No provision is made in the printed copy | 


of the bill under consideration, for a 

ditional compensation, to the Commis- 
sioners of the Court for the Relief of 1n- 
solvent Debtors, or to the judges of the 
County Courts, in.respect of the additional 
burthen sought to be imposed upon them ; 
.but it is unreasonable to expect that such 
-oneroys duties should be performed with- 
out some equivalent, especially by the 
judges of the County Courts, who have no 
other remuneration than that which arises 


alluded to in the bill before parliament. 
When this bill becomes law it will lead to 
the singular anomaly, that the lnsolweng 
Court must administer two distinct, amd in 
some respects contradictory systems, the 
one or the other being put in motion, net 
by the discretion of the court, but at the 
unrestricted option of the insolvent pe- 
titioner, It is obvious that such en ar- 
rangement can only produce irregularity, 
confusion and dissatisfaction. The w 

proceeding, however, assumes a character 
of absurdity when it is recollected that the 
bill before parliament is founded on the 
repert of a select committee, which sets 
out by stating, that the Bankrupt and In- 
solvent Law ought to be consolidated, and 
that it will be necessary to determine m 
the next session of parliament, whether 
one system should not be adopted for all 
cases of insolvency.” Until this important 


from.fees receivable for the performance of| preliminary principle hes been 


.judicial duties. The Commissioners and | upon, no further alteration shoukl. take 
‘Registrars of the Court of Bankruptcy, | place in this branch of the law, and we do 
-however, are not the only officers whose|not yet deapair that the suggestions ef 
condition will be bettered by having less| common sense in this respect will triumph 
.. . ,wowk and the same pay under the new/| over the passion for annual experiments. 
a “he Chief Registrar and Regis-| We shall only add, that the bill before 
START the ori of Pipa Messrs. —— . 
=o eee = «Vidar, d. their offices}. + The report was printed ‘in the last number 
| i=» = =phaviour. No blame. can be| of the Legal Ubsorver, p.161. 
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Jurisdiction ia Bankruptoy and Insolvency —House af Commons Costs’ Taxation. 


parlement is framed in such.a manner as 
to effect a more extensive change in the 
administration of the law affecting bank- 
rupts then those by whom it was intro- 
duced probably either intended or contem- 
plated. By the 4th section, the jurisdic- 
tion of the Court of Bankruptcy, under the 
statutes 5 & 6 Vict. c. 116, and 7 & 8 
Vict. c. 96, is transferred, without restric- 
tion, limitation, or reservation, to the Com- 
missioners of the Insolvent Debtor’s Court, 
and the judges of the County Courts. 
Now, it is under the stat. 7 & 8 Vict. c. 96, 
s. 41, that the Lord Chancellor is em- 
powered to issue a fiat in bankruptcy 
against a trader upon his own petition, 
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already an existing tribunal,—the Taxing 
Masters of the Court of Chancery, which, 
under the provisions of the 6 & 7 Vict.ca 
73, has jurisdiction to tax the whole of the 
bills of all solicitors practising in England 
and Wales, including all business transacted 
in both houses of parliament. 

The bill contains a provision for an 
appeal from the taxing officer to the 
Speaker, which, to be effectual, must be 
heard in the same way as an appeal from 
the Taxing Masters of the Court of Chan- 
cery would be heard by that court. It is 
difficult to conceive any manner in which 
the Speaker’s time could be more unpro- 
fitably employed. ‘The time which ques- 


“and to authorise the prosecution thereof|tions upon costs occupy, even in those 


in the Court of Bankruptcy in London, or 
in any district Court of Bankruptcy ;” and 

court so authorised is empowered to 
make adjudication of bankruptcy under 
such fiat, and to prosecute all further pro- 
ceedings, as if the fiat issued upon pari 
tition of a creditor. When the jurisdic- 
tian of the Court of Bankruptcy under this 
act is transferred to other tribunals, there- 
fore, it is more than doubtful whether a 
fiat on a trader's own petition could be 
lawfully prosecuted in the Court of Bank- 
ruptcy. A very considerable proportion 
of the fiats issued during the last two years 
have been issued under this section, and 
upon the trader’s own petition. The 
effect of the proposed law, therefore, will 


courts where, from their judicial habits and 
practical knowledge, and from the assist- 
ance derived from the counsel, solicitors, 
and officers attached to them, they are most 
readily discussed and disposed of, is well 
known to every one who practises there. 
The act of 1848 not being touched by the 
bill, remains in full force for the taxation of 
all costs of solicitors in England and Wales, 
whether for parliamentary or other busi- 
ness, and consequently a conflicting juris- 
diction, as to parliamentary costs, twill be 
created by the bill. The Taxing Masters 
of the Court of Chancery will not be re- 
lieved from their duty of taxing the costs 
of parliamentary business of solicitors in 
England or Wales ; nor will they be bound 


be to abolish the jurisdiction of the Court| to refer that part of the bill to the Taxing 
of Bankruptcy in matters of insolvency,| Master of the house; and even if they 
and to limit its jurisdiction in bankruptcy to| adopted that course, questions might arise 


cases where a fiat issues on the petition of 
a creditor. There are six town and twelve 
country Commissioners of Bankrupts; and 
whea the bill before parliament passes, it 
is quite clear those learned gentlemen will 
have more abundant leisure than usually 
falls to the share of legal functionaries of 
any degree in this kingdom. 





HOUSE OF COMMONS COSTS’ 
TAXATION. 





Turs bill, with the amendments intro- 
duced by the select committee, provides 
for the appointment of a new and perma- 
nent officer styled, “‘ Taxing Officer of the 
House of Commons,” who is to tax the 
charges of all solicitors and parliamentary 
agents for such part of parliamentary busi- 
ness as is transacted in the House of 
€ommons, notwithstanding. that there is 


whether items for particular business al- 
lowed by the Taxing Masters in Chancery 
were not exchided frum the other part of 
the costs by the operation of the Speaker's 
certificate. 
It remains for the decision of the house 
whether there are sufficient grounds for the 
appointment of a new officer, and for with- 
drawing from the Taxing Masters of the 
Court of Chancery the duty which is now 
satisfactorily performed by them.  Al- 
though the act of 1843 does not provide for 
the taxation of the costs of Scotch and Irish 
solicitors, and of parliamentary agents fer 
business transacted in the house, yet the 
Taxing Masters have hitherto performed 
the duty under the appointment of the 
Speaker. The obvious course, therefore, 
appears to be, to extend the provisions ‘of 
the act of 1843 to the taxation of the costs 
of the parties not now affected by that act, 
so that all such costs might be taxed by the 
Taxing Masters of the Court of Chancery, 
K 2 
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whose long experience enables them to dis | parliament. It was ultimately expunged, we 


char, 
public and the profession. 





DEATH OF ONE OF THE JUDGES 
_ OF THE COUNTY COURTS. 





A vacancy has already arisen, by the 
death of one of the recently appointed 
judges of the County Courte. Mr. David 

y, who held the appointment of judge 
of the Lambeth and Greenwich district, 
died on Monday last, after a protracted 
illness, at his chambers, Mitre Court 
Buildings, Temple. He was called to the 
bar by the Society of Gray’s Inn, on the 
29th January, 1831, and joined the West- 
ern Circuit, but was not engaged exten- 
sively in practice either on circuit or in 

don. He was known for many years 
to have been connected with one of the 
morning newspapers, was an accomplished 
scholar, and possessed of considerable liter- 
ary ability. Mr. Leahy’s appointment to 
the judgeship of a County Court was un- 
derstood to be an acknowledgment for 
services rendered by him, as a writer, to 
some one or more of the members of the 
present government, but it happened in this 
instance, as in many others, the reward 
was delayed until it could not be enjoyed. 
Mr. Leahy never took his seat as a judge 
of the Lambeth and Grcenwich Court, 
the necessary duties having been performed 
since its opening by some of his profes- 
sional friends, who sat for him pa at his | 
request. We have not heard that the 
vacancy has yet been filled up, but we 
doubt not there are a host of applicants. 


ABOLITION OF PUBLIC OFFICE IN 
CHANCERY. 

Ir has been suggested that thie bill should 
contain a clause to the following effect :— 

That the Lord Chancellor or the Master of 
the Rolls should be empowered by order or 
commission, to authorize solicitore to administer 
oaths and affirmations, either in town or 
country, in all suits and proceedings in Equity, 
and matters of Bankruptcy or Lunacy, under 
such rules and regulations as shall be thought 
fit. 

A similar clause was introduced into Lord 
Langdale’s bill, for consolidating and amending 


the duty satisfactorily both to the | believe, om account of the difficulty of making 


compensation for the loss of fees. That diffi- 
culty seems now at an end, or might be easily 
provided for by the fees on commissions to 
swear affidavits. 

The proposed change would be of great ad- 
vantage to the public, who might then be sworn 
in any part of London at any time, instead of 
being obliged to attend in Chancery Lane at a 
limited, and to many a very inconvenient time. 





PARLIAMENTARY REPORT ON 
LEGAL EDUCATION. 





Tax report commences with a review of 
the state of legal education at Oxford and 
Cambridge, where, as well as at Dublin, 
the means of improvement are the smallest 
imaginable. At King’s College, London, 
under Professor Park, and at Universit 
College, under Professor Amos, many laud- 
able efforts were made to establish a better 
system, but the classes in sttendance were 
never numerous. 

The committee having examined into 
the provision made by the universities and 
colleges for the legal education of the un- 
professional and professional classes, next 
directed their inquiries to institutions 
more specifically designed for the special 
education of the professional man, whether 
barrister or solicitor; and, in the first in- 
stance, to those intended for the instruc- 
tion of the barrister, or to the “ Inns of 
Court. 


“The English Inns of Court are believed to 
have originated from the preference given by 
the universities to the study of the civil law, as 
connected with the canon law, and the growing 
desire to cultivate the common law, which ex- 
hibited itself in consequence. The 
or teachers of the common law left the uni- 
versity, and founded establiehments in London, 
somewhere about the time of Hen. 3. After 
the dissolution of the Knights Templars, their 
Viktinghe was granted to the Knights of St 

ohn of Jerusalem, and the Society of the 
Temple (which was formerly one society, 
though afterwards divided into two) were 
tenants of the house, which they held under 
those knights, and afterwards grantees of the 
crown. A little later followed the Societies of 
Lincoln’s Inn, Gray’s Inn, &c. These ao- 
cieties were not merely bodies for the protec- 
tion of professional rights, but at one time in a 
at degree places of professional education. 
mains of that character are still traceable. 
Readers or lecturers were appointed, who kept 


the Law of Attorneys, and was retained during | their readings and mooting 


the three sessions in which that bill was before} says Lord 


6. . > . 
ampbell, ‘at the Inns of Court, 
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there were the means of acquiring information| hall each term, and have gone through the 
in jurisprudence ; and before any candidate to/| form of performing what are still called exer- 
practise at the bar was allowed to do 80, his} cises, but which consist of a mere farce of a 
proficiency was tested. There were lectures| case being stated, and a debate on each side; 
given under the name of readings, in the Inns| but the parties being stopped by the time they 
of Chancery and in the Inns of Court: there! have read three words of the case, or the argu- 
were mootings, at which questions were debated| ment on either side, the case and the argument 
before the benchers, or superiors of the society,| being furnished to them by an officer of the 
by the students, and there were exercises that) society.’ This statement is further borne out 
were performed by the students from time to| by Lord Brougham: ‘There are the remains 
time, during their curriculum.’ The students! to be seen,’ says the noble lord, ‘ of legal edu- 
were obliged to attend to the whole a cation having at one time been considered as 
of the house. They were obliged to attend the! an object with the societies, and of some know- 
ings, and most probably the mootings :| ledge of the law having been considered as ne- 
they appear to have undergone considerable| cessary to entitle a person to his call to the bar. 
examination. The reader at that time had/ For example, the readers in the different Inns 
great authority, and he of his own authority | of Court were originally persons appointed by 
could call to the bar, if he thought particular| the societies to read lectures upon the law, but 
students worthy of being called. being | for many years past it has become perfectly 
called to the bar has sometimes been supposed to| obsolete. Another vestige which remains of 
mean the being called to the bar of the courts. | legal education, or of legal qualification bei 
The being called to the bar properly means required before a call to the bar, is to be foun 
called to the bar of the house, and it used to|in what are called the‘ Exercises,’ which each 
be a regular form so to call to the bar. There! student, before being called to the bar, is 
was 2 bar pot up in the library, and according | obliged to keep. Those are now reduced to the 
toaform then in use, the parties who were! merest form: a paper is put into the hands of 
thought to merit it were called to the bar. It| the student, containing a proposition in law; 
was an act of the house. This course of study | he maintains that the widow is entitled to her 
and discipline seems to have existed anterior to| dower, for instance, in certain cases. Thisis a 
their obtaining grants to their respective! paper consisting of about seven or eight lines, 
houses, and not to have been interfered with} put into his hand by the steward before he goes 
that circumstance. It is to be presumed! up to what is called ‘ keep hie exercise ;’ he then 
that the several Inns had power to alter their! comes before one of the benchers, and begins, 
course if they thought it required improvement ;| and as soon as he has uttered the first words, 
but they a regular settled course, which|‘I say that the widow shall have her dower,’ 
seems to have been a good one; the readings| the bencher bows, and the student retires, and 
and mootings; which Professor Starkie con-| he has kept ‘his exercise.’ Anything, there- 
siders very proper modes of conveying Bo fore, more entirely nugatory, and more of a 
instruction. e reader a to have also| mockery, as a test of acquirements, can- 
had power to examine students; and the re-| not possibly be imagined; though itis certainly 
commendation to the bar, whieh is probably} a remnant ofa practice which in former times 
the foundation now, at least one foundation,! must have existed, of a real and actual examl- 
upon which the judges sometimes interfere] nation.’ This total absence of all provision 
with calls to the don may be perhaps consi-| for legal education in the Inns of Court, and 
dered a sort of certificate of having a at the meagre amount, as already observed, pro- 
passed this examination. But this system did| vided in the universities, had the natural effect 
not long continue. ‘About the end of the 17th| of throwing the student on such chance in- 
century,’ says Lord Campbell, ‘those readings, | struction or studies as might fall in his way. 
mootings, and exercises fell dually into|‘ During the whole of the 18th century,’ — 
disuse ; but long before then he ayatens had | Lord Campbell, ‘it was left entirely to the 
been declining, and Lord Bacon had lamented | students themselves to acquire a a of 
that there was not a better system of education| their profession. In the early part of the 
in the Inns of Court, and had contemplated the| century they went into attorneys’ offices, and 
foundation of a university in London, which| to s the middle of the century, and after- 
was to be chiefly devoted to the acquisition of| wards, there was a system established of going 
legal ‘knowledge, and fitting men for public| intothe chambers of special pleaders and equity 
ife.- No steps, however, were taken in pursu-|draftsmen and conveyancers, paying them a 
ance of this suggestion of Lord Bacon, and the| fee of 100 guineas a year, and assisting them 
chaire of Oxford and Cambridge did not at all| in carrying on their business, and _— how 
y the defect. Since then the whole has| their business was to be transacted; and that, 
sunk into a meré matter of form: ‘Since| down to the present time, has been the only 
then,’ says Lord a ‘all that has been| teaching for any of the branches of the profes-' 
uired has been, that the candidate to be| sion of a barrister.’ Lord Brougham, 1 still 
to the bar should be of fair character ;| more detail, also limits English legal education 
that he should have been a certain number of| ta the same discipline. a | 
years n the books of the society; that he| “After. stating that the exammation held 
ae a kept a certain number of terms,| previous to being called to the bar in Scotland, 
by eating a certain’ number of dinners in the| ‘is a little better than the English form, but 
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not much better for grounding the student in|a considérable number vl go To th 
the knowledge of his profession,’ and referring | statement it is needless-‘to add. Theeducation 
to the non-attendance of the Scotch law student | thus acquired is in a great measure technical, 
on conveyancers, he proceeds: ‘In England the | and its jsition must very much depend 
ease is different. Here, no one thinks of being | upon the individual intelligence and exertien of 
called to the bar, either in the Court of Chan- | the pupil. 
cery, or in the courts of common law, or prac-| ‘ The ‘ King’s Inn,’ in Dublin, does not con- 
tising as a conveyancer, without having under- | tribute more to the education of the bish 
gone very considerable discipline in the office | bar than the English Inns of Court to that of 
of a draftsman, a pleader, or a conveyancer.|the English. In many particulars, it lies, for 
Those who wish to be called to the bar, nomi-| all such purposes, r still greater: disadvan- 
nally, to have a kind of general title, when they | tages. e society appears to have been origi- 
go to reside in the country, do not do so; but/ nally a voluntary one, though some have ex. 
all who ever think of following the profession ' pressed doubts whether it was a corporation by 
for its emoluments or honours have, without | sehr. ar or not. A charter was at one time 
any exception, been for many years past in the | granted to it, which was afterwards repealed at 
habit of attending under special pleaders, | the instance of the bar; they remonstrated (in 
draftsmen, or conveyancers. The common |a memorial, 24th January, 1793,) purporting to 
term is at least a year, but hardly any are satis- | come from persons calling themselves members 
fied with so little. The ordinary course is two | of the ‘ Utter’ (i.¢., Outer) Bar; the charter 
years ; and whoever intends to practise himself | was withdrawn with the consent of the society, 
either as a conveyancer, a drafteman, or aj/and the act of parliament confirming the 
special pleader, must be two, if not three years | charter was also repealed. No attempts-to m- 
under a master. I must observe, however, rate the society have smce made, 
that in attending his master, the pupil is not/and in that state it stands at present. The 
taught by interposition of the pleader or drafta-| benchers, either ex officio or elected in a great 
man; generally speaking he is left entirely to| measure from those who fill special situations, 
himself ; he sees the precedents; he may copy | were originally limited tothe number of 45; im 
them or not as he chooses; he sees cases | consequence of the statute ranking the Master: 
brought to be answered by the pleader or/| of the Rolls as a judicml officer, he ie now a 
man, or conveyancer; he sees the an-| bencher ez officio; the number is consequently 
swers, and he may obtain information by|46. The distinction is in a great hono- 
speaking to his master and discussing the sub-| rary; their principal duty consists in 
ject; but, generallyspeaking, he is left very much | ing the admission of students to the King’s 
to himself, When I was a pupil with Mr. Tindal, | Inn, and subsequently. to the bar, the admm- 
afterwards Chief Justice, I certainly benefited | sion of attorneye, and the yousg men whom 
more with him than I otherwise should have| the attorneys take as apprentices. Some faint 
done, from my intimacy with Mr. Tindal, which | indications may be met with up and down im 
led me to discuss a great number of subjects | later public documents, of an educational pur- 
with him; matters that were brought before | pose; but they are far more vague than what 
him for his opinion, and to discuss points of | may be found in the records of the Eaglash 
pleading ; and I was, like the other pupils, in| Inns of Court. It does not appear the society 
the habit of drawing pleas under him. We/| hes ever had regular lectures, exercises, rend- 
also, each of us, copied what is called the ‘ Evi- | ings, mootings, or examinations, nor any trusts 
dence Book,’ which is a most useful work, | for endowment of professorships; the funds of 
ar. Pag chiefly by the late Mr. Justice, after. | the society are considerable, amounting to be- 
Mr. Baron Bayley, upon the plan of | tween 8,000/. and 9,000/. a year. No part of 
Comyn’s Digest. The copying over thie book | this has been, strictly ing, applied at amy 
was of great use to me p ionally after- | time by the society to the promotion of educa- 
wards, and it was a perfect compensation for | tion, except a sum of 400/. a few years ago 
the labour which it im R ere was an- | granted to the law students (but which aroee 
othér book copied by others of the pupils, the out of peculiar circumstances,) for the em- 
Book of Actions, which was « similar book | cou t of lectures in the Law Institute 
upon actions at law; and there was a third |of Dublin, a voluntary society to which we 
book, a Book of Pleading, copied by a few of|shall advert later. It is fair indeed to add, 
the pupils. All those were framed upon the | that large sums, from time to time, have been 
same system, a , taking an a model the — to per! formation and re 
mest admi o models of logical arrange-|the library, which is now considerable, 
ment, and discussion of subjecte, that of|open to all barristers indifferently. No pay- 
Comyn’s Digest. But, gene ing, I | ments for admission are required, but students 
have only to repeat, that the or the| have not admiesion to it; it is confined to the 
drafteman never lectures, and, generally speak- | members of the society, and students do not 
oe It is | become so until they are admitted to the ber - 
ise, I believe, with conveyancers. | | it cannot therefore be considered as established 
have known some pleaders, now at the bar, who | for the purposes of the legal pupil, but for the 
do the same; but after a pleader has been | convenience of the legal practitioner. A some- 
called to the bar, his tims is too much orcu- | whet closer approximation to the recognition of 
pied to enable him ao to do, especially if he has | a course of legal education may perbapes be dis— 
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cavered in the memerial required from persons| inducements to capitalitts to lend momey om 


claiming to be admitted. as 
dents, in which'the candidate must state that 
he has a certain knowledge of the duties of an 
attorney, and that he has read certain books 

im hie memorial; that is to say, he 
pecify in hw memorial the having read 
ohana Latm — er or a cared 
they (the benchers) do not prescribe what they 
are to be: but he is obliged to state that he has 
80 many years in a particular school, and 


$1 


nuned, 

applying to be admitted as a barrister ; 
though having graduated in a university is 
comeidered of sufhcient i as to be al- 
owed to abridge the otherwise pre- 
seribed to be paseed in the King’s Inn and the 
Ione of Court, it ie not required as a condition, 


ars 


os 


in Keu thereof, from other colleges or schoole, 
previous to admission to the King’s Inn or to 
the ber. No examination is required for ad- 
Imts#ion to either; the whole d 


dent ie limited to attending terms in this Inn, | 


amd in the English Inns of Court; that is, of 
dising there a certain number of times during 
term, and for a certain number ef terms ; 
comapliance with that rule is sufficient, in ad- 
dition to the certificate of general qualification, 
to determine the right of admission to the bar. 
Chief Remembrancer Lyle seems thus to have 
been fully warranted in saymg, ‘that in point 
of fact, there is no system of education what- 
eRFEr ata oar fe King’s Ion Arcahenry as 
long as nown anything o society, 
and as far as he had been able to acquire any 
information from their different records, this 
had abvays been the case.” Nor is this defi- 
ciency supplied by any means commensurate to 
) which are usually adopted. in England ; 
that is, dl attendance on special pleadera, 
draftemen, or conveyancers. ‘The state 
the profession in Ireland does not admit of 
this subdivision of labour ; few or no students, 
and scareely teachers, are to be found; if 
any look for mak instruction, it is to England 


he hes read the Greek and Latin authors | 
This is net required of the candi- | 


| 
! 
nor any certificate of attendance or qualification, ' 


| 
t 
| concurrence. 





attormeys or stu-| mortgages are— 


ist.—That he has the legal estate of the pro- 


sack Regaaer in him. The property can- 
not be sold or dealt with in any manner 


without his concurrer.ce. 

2nd.—He has the right to the exclusive pos- 
session of the title-deeds, and to hold 1 
until his money be paid. 

3rd.—He is entitled to enter into possession 
of the property and receipt of the rents. 

4th.— Under the stipulations usually made 
in Irish loans, he has a receiver of the 
rents or a power of appointing one; and 
this is so important as to constitute almost 
an essential feature in Irish mortgages. 


The present bill interferes with, and in a 
great degree defeats every one of these se- 
curities, : 

lst. Notwithstanding that the mortgagee 
has the legal estate, it is proposed that the 
estate may be sold and conveyed without his 


2nd. Heis compellable in a proceeding ori- 
ginating with the owner or any incumbrancer 
on the estate to part with the title-deeds, and 
to lodge them in the office of a Master in Chan- 
cery in Ireland; and he is thus deprived of his 
right of recourse to any other estates included 
in hie security in England or elsewhere, and to 
his personal remedies for recovery of his 


money. 
and. and 4th. His power of entry and sat 
of rents and the receivership may be wholly 
taken away. ‘The very estate itself may be 
sold and the purchaser will be entitled to the 
rents. 

So great an innovation on the oy am of ex- 
isting creditors has probably never been made, 
and the details of the measure, into which we 
cannot at present enter, are as objectionable as 
the principle. 





INCORPORATED LAW SOCIETY. 





THe annual general meeting of the members 


they generally recur for it, and not to Ireland.” | 1 ¥):. society was held at their Hall in Chan- 





INCUMBERED ESTATES (IRELAND) 
BILL. 


[From a Correspondent.] 


cery Lane, on the 18th May, 1847. Edward 
Rowland Pickering, Esq., presided. The sec- 
retary read the report of the council, stating 
the principal subjects which had occupied their 


Loans to an enormous amonunt have heen | attention during the last year, and setting forth 
made on the security of first mortgages on Irish! .one of the results which have attended their 


estates, the mo relying on the known 
rs and ri hts Shich the law confers on the 
ders of such securities. 
‘Trust money, authorized by the creator of 
the trust to be lent only on 
bas, under the uote 


Kament, (commonly called Lyn 


exertions. 
advert to the 
“ Alterations in the law.—Notwithstanding,”’ 


The council, m the first place, 


nglish security,| (they say,) ‘‘the extensive alterations in the 
of a recent act of par-| law and the forms and modes of its administra- 
ch’s Act,) and! tion, which have been carried into effect during 


with the sanction of the Court of Chancery im| the last sixteen years, some of them, it is to be 
considerable 


England, been advanced to a very 


feared, not very beneficial to the suitor, and 


amount on security of first mortgages in Ire-| often attended with perplexity and inconve- 


The known and 


recognized securities of a}change in our j 
first mortgagee and those which are the main{ brought before the legislature ! 


nience to the practitioner, further projects of 
ictal code centinue to be 
During the 
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latter part of the last sessién, several measures 
of t a to the community were 
under consi ion of parliament, and several 
of them have passed into the statute book. 

* Amongst the bills brought in, but not yet 
adopted ag laws, were those for establishing a 
General Registry of Deeds,—for the enactment 
of a short Form for Conveyances, Wills, Settle- 
ments, and Leases,—for the constitution of a 
new Commission for inquiring into and manag- 
ing Charitable Trusts, and for giving additional 
Remedies to Judgment Creditors. Other 
measures were introduced into one or other of 
the two houses, but they are of inferior im- 
portance. 

“The council took these several bills into 
consideration, and against some of them they 

and submitted reasons why they 


should not H ages or only with certain modifica- 
tions. Wi to the bills which were 
brought in and have since passed, one of the 


most important was the bill relating to the re- 
covery of debts under 20/.* This in its earl 
stage was minutely examined, especially with 
regard to the proposed exclusion, except in a 
few cases, of the jurisdiction of the rior 
courts, and the entire, and, as the council 
thought, unjust exclusion of attorneys and so- 
licitors from the office of local judge! Deputa- 
tions from the society attended the proper au- 
thorities ; many efforts were made by individual 
members of the council for the protection both 
of the suitor and solicitor, and finally, a petition 
under the seal of the society, against the bill, 
was presented to parliament. e council re- 

to add, what is indeed now sufficiently 
public, that their struggle against the measure 
was nearly altogether unavailing. 

“The other bills which passed the legislature 
were the 9 & 10 Vict. c. 54, for extending to 
all Barristers the right of Practising in the 
Court of Common Pleas, and the 9 & 10 Vict. 
c. 62, for abolishing Deodands, and c. 93, for 
compensating the Families of Persone killed by 
Accidents. The measures just enumerated 
were entitled to and received the approbation 
of all branches of the profession. e Act 9 
& 10 Vict. c. 66, for amending the laws relating 
to the Removal of the Poor, originally con- 
tained a clause empowering boards of guardi- 
ans to appoint officers for conducting proceed- 
ings relating tothe removal of the poor, without 
providing that such officers should be duly 
qualified as attorneys or solicitors. The coun- 
cil addressed a remonstrance to the Secretary 
of State on thia subject, and the clause was ul- 
timately withdrawn. The act then passed 
without at least including any infringement on 
the legal rights of the profession. 

** Other acts were of more or less in- 
terest to particular classes of legal practitieners; 
for example, the 9 Vict. c. 20, regulating the 
Deposits of Railway and other public Com- 

ies; the 9 & 10 Vict. c. 28, for facilitating 

e Dissolution of Railway Companies, and the 





* 9 & 10 Vict. c. 95. 
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9 & 10 Vict. c. 106, for i iminary 
inquiries on applications for Lott | ges 
“In the present session of parliament the 
public distress which has pressed heavily upon ° 
oe part of the empire, has occupied so much 
of the attention of the legislature as to leave 
little op ity for the discussion of projecta 
of Law Reform, and accordingly few measures 


of that kind have been b t under its con- 
sideration. The General i Bill, the 
short Form Conveyances Bill, and for the 


Transfer of Charitable Trusts from the Court 
of Chancery to a new Board of Commissioners, 
have not been urged forward. Lord Brougham, 
however, introduced a bill for abolishing the 
Court of Review, reducing the number of 
missioners of Bankrupt and Registrars, and re- 
pealing various other enactments of very recent 
date; but this bill was referred to a select 
committee, and the Lord Chancellor has since 
brought in a much more comprehensive mea- 
sure for consolidating and amending the whole 
law of Bankruptcy. This bill, consisting of 
319 sections, will receive the beat attention of 
the council, as it will, no doubt, engage that of 
profession at large; but, looking at the great 
importance of the subject and its voluminous 
enactments, it can scarcely be expected to 

both houses in the present session. They 

also under consideration the bill recently 
brought in relating to the Taxation of Costs in 
the House of Commons, which materially 
affects the practitioners in that class of bum- 
ness.” 

Practice of Retainers.—After these leginla- 
tive measures, one of the next important sub- 
jects to which the attention of the council had 
been directed, was that of the practice with re- 
gard to retainers of barristers. 


“The council bad from time to time received 
various communications, complaining of the 
inconvenience and hardship to which the pro- 
fession and the suitor were exposed from the 
unsettled state of the regulations which obtain 
with reference to fees in general, but thes sr 
as to fees payable for retainers in iament 
and at the assizes. It is well known, indeed, 
that this practice has been long in an unsatis- 
factory condition ; that it has given occasion to 
frequent differences as well between barristers 
and attorneys as among attorneys themselves, 
and although the subject was an extensive and 
difficult, and in some measure a delicate one, 
the time appeared to have arrived when the evil 
should be met, and, if possible, removed. The 
attention of the council has accordingly for 
some time past been earnestly directed to the 
establishment of some rules which might serve 
to exclude dispute, and enable the practitioner, 
at least in all ordinary cases, to regulate his 
proceedings on behalf of his client. The first 
measure taken by the council was to ascertain 





* The council, since this report was made, 
bave taken very active measures for rendering 
the bill as ynobjectionable as possible. 
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the existing practice, so far as it was understood 
by the ns most conversant with it—the 
attorneys and solicitors in London. For this 
purpose (as the members of the society are 
aware), a series of questions was carefully pre- 
pared and circulated among them, and they 
were invited to furnish the council with the 
requisite information, to point out any incon- 
venience which they had experienced from the 
t practice, and to suggest means for its 
improvement. ‘To those inquiries the council 
received numerous answers and much useful 
information, from which it appears that com- 
ively few points in the law of retainer are 
clearly settled and uniformly acted upon ; that 
there are others which, although well known 
amongst practitioners and generally complied 
with, are still objectionable, because they are 
injurious to the suitors of inconvenient in prac- 
tice; and there are also many which are so 
that solicitors differ upon them widely 
both in practice and opinion. 

“ From the materials which the council thus 
collected, assisted by their own professional ex- 
lence, they have prepared a series of rules 
rthe == of solicitors in retaining coun- 
cil, and the bar in —— retainers ; and 
these proposed rules they have submitted to all 
the Judges of the Supenor Courts, to the At- 
torney and Solicitor-General, to the Serjeants- 
at-Law, and the Benchers of the several Inns 
of Court, in the confident belief that the coun- 
cil, on the part of this society, will receive from 
the bench and the bar = ciceruaraged and 
support in carrying out this important object, 
which can alone anf 1 the attempt successful. 
Metropolitan and Provincial Law Associa- 
tion. The council next state that various com- 
munications have taken place between this so- 

ciety and the several provincial law societies. 


“The council, in the latter of last year, 
soon after the Pa of the Small Debts Act, 
were requested to co-operate with those so- 
Cieties in adopting measures for the improve- 


ment of the profession, and the furtherance of 


its interests, by establishing a new association, 
of Provincial as wellas Metropolitan 
solicitors.< Although the objects of that Asso- 
ciation og Sag to accord with cog of the 
purposes for which this Society was founded, 
yet as they had proposed to extend their aims 
to others which, however valuable in them- 
selves, were not contemplated by the charter, 
the council felt themselves compelled to decline 
the Lip pa The council moreover enter- 
tained opinion that, by holding a course 
strictly confined within the range of their char- 
tered powers, op might be able more effectu- 
ally to promote the interests of the association, 
and, through them, of the profession. _ 
council are gratified iri knowing that this view 
hong duty, and the decision to which it led, 
ve met with the approbation of members of 
the profession distinguished for their long ex- 


* See page 69, ante, where we have more 
fully stated this part of the report, 
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perience and sound judgment. In the mean- 
i veel ™ yb wal and —— oe 
ssociation perously esta- 
er pe ; a Le as this wociety ean useful 
and pro ord its co-operation, the 
be ae Teady to assist their neleee in 
carrying out their important objects.” 
Complaints of Malpractice.—The last twelve 
months have produced a considerable number 
of complaints of malpractice committed by at- 
torneys and others, and information has also 
been received, that attorneys were practising 
without certificates. | 


‘In the former class of cases an application 
was made to the Court of Queen’s Bench to 
strike the accused parties off the rolls for 
fraud; a rule nisi was , and the case 
was afterwards referred to one of the Masters, 
but as yet remains undecided. 

“‘The interference of the society has also 
been required in cases where attorneys were 
charged either with negligence or delay in the 
business of their clients; but the council have 
not, after a strict examination of this class of 
complaints, deemed it their duty to take any 
steps in the name of the society. 

“The council have also considered several 
complaints against unqualified persons acting 
as attorneys in preparing legal instruments, in 
appearing at police courte and before Magis- 
trates, and otherwise acting contrary to the 
provisions of the Atto > and Solicitors’ 
Act. They have generally met with consider- 
able difficulty, as might be anticipated, in ob- 
taining conclusive evidence to satisfy the requi- 
sitions of the statute, but have reason to be- 
lieve that the vigilance exercised on the part of 
the society, and the increasing assistance which 


is received towards the suppression of illegal 
practice, have very ially diminished its 
extent.” 


Renewal of Certificates and Admission of Ar- 
ticled Clerks.—The affidavits in support of ap- 
plications for taking out or renewing certifi- 
cates to practice after the lapse of a year from 
admission, or the expiration of former certifi- 
cates, are, it is known, filed with the Lord 
Chief Justice, and are transmitted every term 
to this society. 

“ These have been, from time to time, con- 
sidered by the council, and where any objec- 
tions appeared to be well founded, they have 
been represented to the judges. In one in- 
stance where information was received that the 
attorney applying for re-admiesion had fraudu- 
lently misappli his client’s money, counsel 


The | was instracted, on the part of the society, to 


bring the facts to the notice of the court, who 

referred the case to the Master, and the = 

has not thought it expedient to proceed 

his application. 
Yn another and very recent case, the council 

were prepared to oppose the renewal of the 


annual certificate of mm attorney who had been 


x 5 
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convicted and sentenced to twelve months’ im- 
prisonment in a +hause of correction, but such 
attorney having received notice of the intended 

ition, deemed # expedient to withdraw 
his application. 

. council have also used every means in 
their power to prevent the admission of im- 
proper persons into the profession. They have, 
each Term, sent the lists of applicants to all the 
country law societies, and have carefully con- 
saeco all the circumstances with which they 
have become acquaimted bearing 
of service, or the conduct of the clerks durin 
their articles. In particular they have had 
their attention directed to that improper mode 
of service where the clerk and the attorney re- 
aide at different and distant places, and conse- 
quently the cleric is daprived ef that personal 
euperimtendence of the master which the judges 
require in obediemce to the provisions of the 
statute. The coumei trust thie irregular 
practice will be discontinued. 

The report also details various other subjects 
to which the attentiom of the council has bedn 
directed, namely, the proposed removal of the 
courte ;—the annual certificate duty ;—the usages 


of the profession im conveyancimg practice ;— 
fees of office; &c. It is then stated that 

“ An occasion having presented itself of ob- 
os a further space of ground on the south 
side of the Hall, corresponding in extent with 
the former purchase on the north side ; and the 
leasehold interest having just expired, the 


council deemed it e ent not to let slip an 
eg BO ly eligible, and have 
refore into a contract for the pur- 


chase of the property. This additional site will 
enable the society to provide convenient offices 
for conducting the business of the examination 
and regi ion ; to enlarge the library; to set 
apart a convenient portion of it for the use of 
articled clerks, and generally to afford to the 
m at large additional rooms, and other 
means of ion, which the 
convenience of the society even now calls for, 
but which, by its increasing numbers, will, in 
a few years, be not merely an accommodation, 
but a necessity. 

“The report dlso states, that the lectures 
have been attended during the past year by a 
larger number of students than in most former 
years ; and the library has been resorted to by 
an increased number of articled clerke. The 
council have made important additions to the 
books, and have opened a register, in which 
members may-stggest, for the consideration of 
the council, the purchase of any publication, on 
mattere connected with the laws of England or 
general jurisprudence.” 

‘The following gemtlemen were re-elected 
meombers of the council :— 

_ Messrs. William Loxham Farrer, Jehan Ir- 
ving Glennie, Alexander William Grant, John 
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Pemberton, William Tooke, and Edward Ar- 
cher Wilde, and Mr. Keith Barnes in lieu of 
Mr. Edward Smith Bigg, who has retired from 


the profession.® 
Mr. Charles Ranken was elected President, 
Mr. Benjamin Austen Vice-president of the so- 
ciety, and Messrs. Henry Denton, Edwin Wil- 
kins Field, and Bartle John Laurie Frere, Au- 
ditors of the accounts of the society. 
A resolution was then passed for reducing 
the admission fee of country members of the 
society fram 151. to 10I. 
‘And the cordial thanks of the meeting were 
nted to Mr. Pickering, the president, for 
is able conduct in the chair, and for his con- 
stant attention to the interests of the society. 


SECONDARY PUNISHMENT. 





EMPLOYMENT IN DEEP-SEA FISHERIES [X- 
STEAD OF TRANSPORTATION. 


Tue great object of the criminal law 
being the punishment of the offender with a 
view to his improvement, and the example also 
thereby afforded to deter others from following 
the same bad career, I take leave to offer some 
suggestions on the subject as it regards trans- 
portation to a foreign country. 

I am led to this Sy the statement contamed 
in a petition presented by Lord Brougham, in 
February last, for the amendment of the 
criminal law. The statement, among other 
matters, went to show that 3,990 convicts Rigel 
annum were sent to penal settlemente, and 
the cost of their transportation and keeping 
them and in the hulks amounted to a 
million, while the expense of keeping the same 
number in for two 8 amounted to 
300,0004. e said, also, that convicts feared 
imprisonment more than transportation. im- 
prisonment then is intended both for punish- 
ment and reformation, but what is a convict to 
do when he quits the prison? What indeed 
can he do under such hopeless circumstances 
but resort again to his former habits with per~ 
haps more dexterity from his recent associ 
tions? The door of honest industry and labour 
for ever closed against him;—that leading to 
crime more widely opened. The great destde- 
ratum seems to be the reversal of this banefal 
course, and the endeavour to afford an openmg 
for honesty and industry. This too would for 
ever close the door to renewed crime. Froma 
noxious burthen the criminal becomes a con- 
tributor to the resources of hiscountry. With- 
out excepting to our criminal laws or their due 
administration, which are unparelleled abroad; 
I shall proceed to consider the subject of trans- 

ion as a punishment and mode of colonm- 
ing a new country. It may be, and in many 





4 Under the new Charter, although gentis- 
men who have retired from the profession may 
be admitted or continue members of the sooty, 


Swarbreck Gregory, Herbert Kinderley, |the council must consist of attorneys and -s0- 
Germain lene Willan Lone Edward Leigh |licitors in actual practice. 
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cases no doubt is, a grievous punishment to the} ment as they are at present conducted. The 
offender. In many, a much greater number] plan that appears to me best calculated to effect 
bably, no punishment whatever. In all,| these objects combines the advantages of both; 
wever, it is a most expensive and compara-| nay, if well conducted, that would in the end 
tively unprofitable one to the country, above} be attended with no loss, but a gain to the 
all it is objectionable on the [patos of morality | country in a pecuniary point of view. Instead 
and religion. To people and commence a new| of transportation then I would suggest that a 
settlement in a new and probably fertile country | similar banishment in the deep-sea fisheries of 
with the worst characters of the mother country | the Irish and English coasts should be substi- 
seems to be in every res and without any | tuted, and that imprisonment should be used 
ualification impolitic. e constant accession | in a different mode and for a more beneficial 
of such parties every year keeps up the| purpose in a curing establishment. Here all 
-eseageere so that the few colonists who are|the fish caught and not needed for the market 
ree settlers are continually surrounded and | could be salted and barrelled for sale for the 
mixed up with an atmosphere of depravity | supply of any market at home orabroad. Take 
and degradation, with no other counteracting | ing 3,990 convicts per annum, or vl 4,000 ae 
advantage than that arising from the enforced | the number to be so employed, and the present 
labour of the convicts. The pestilence is ever| cost of 300,000/. on Lord Brougham’s state- 
present, ever gepry: ew each new importa-| ment for keeping them in prison two years, 
tion of felons, so that the stream of population | that would be therefore 150,000/. annually at 
thus polluted at its source what can be expected | the present expenditure with, as I conjecture, 
from it but the most disastrous fruits? What) little or no returns from the parties. The same 
can they be for perhaps ages to come but the’ sum thus epent in the purchase of effectual 
most exceptionable of all communities? The) fishing boats for the deep seas would far more 
leaven of such an inherently impure begin-| than accomplish the outlay for vessels, nets, and 
ning is epread into all its habits and associa-! provisions for the year, the last only being ane 
tions, ere is really no exception even of the nual. I shall venture on the following general 
more regular, religious, and well-principled, estimate, open however tu correetion on going 
bat comparatively few free settlers. They can-| more minutely into them. Very exact accounts 
not separate themselves from the disgusting! are not at present needed. Say then that 
mass, and cannot unfortunately do much to/| 50,000/. or more shall be expended in the pur- 
reform it, but are drawn into the surrounding | chase of 100 or 150 vessels calculated expressl 
vortex, and forced into familiarity with crime,|for the deep sea fishery and for that alone. 
and criminals always under their eyes, at their Add 10,000/. more for all the accompaniments 
very doors, if not oftentimes within them. | of the most substantial sort, which will not be 
This certainly appears to be quite inevitable,| again incurred to the same amount. Let us 
and now we may count the cost of the annual | assume that each of such vessels will occupy 
transportation of vagabonds to keep up and so|twenty men as the crew; we shall thus have 
increase the penal colony. Does it not, by the | 2,000 or 3,000 located or transported in effect, 
way, become gradually less penal to the|and taken off the country, to be made at once 
convicts and more intolerable to the free| useful to it and to themselves, this too without 
acttlers. They almost change hands and cha-| the danger of tainting with their corruption or 
racters, and thus make it less desirable for any | ill example any other branches of the commu- 
one to make that a home where so many com-| nity. They will be as effectually transported to 
forts are destroyed by so many and such in-| the seas as they had been before to the penal 
creasing associates and annoyances. The cost|colonies, They will be at once deprived of 

is also in this impolitic mode of ishment| means and the motives for committing their 
nearly thrice as much as is that of imprison-| former crimes, and they will consequently be 
ment at home. In imprisonment at home,| immediately placed in a course of reclamation 
however, there is, for the time at least, a stop/| that cannot fail to be salutary, added to which 
put to the criminal’s proceedings: abroad, | is the prominent advantage of breaking up the 
when transported, they carry the worst ex-|mass of crime and criminals into emall and 
amples with them, a in such numbers as to iy pede innoxious bodies. The remain- 
become, perhaps, the greater portion of the|ing half or fourth may be provided for on share 
at the curing eatablishment ag prisoners. at 





n. 

mprisonment then affords a much better| have still left 90,000/., or thereabouts, to 
chance of reforming the offender, and if a| and clothe the convicts, which, I suppose, their 
course were 0 to him for restoring him to| occupation being the constant acquirement and 
principles and practice at the same time, | preparation of food, will not much exceed the 
ing co be more desirable. It will bel half of that sum. So much for the fisheries, 
seen these remarks are only preliminary to} And now let us turn to the curing establiahment 
such suggestions as on the best consideration}on shore. This would require a much smaller 
of thie important subject I have been able to/number, with whom however many: persona 
effer, nor is it my desire to do more. I con-|would have to be employed at wages who arg 
sider them practicable, and if reduced to prac-} not convicts, but who would instruct them in 
ties, likely to effect more readily, easily, and|the most approved modes of proceeding. Thig 
ebcaply, the reformation of the offender than/| would consequently be an additional expense to 
ether mode of transportation or imprigon- the curing eatablisument, and to be provided 
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for accordingly. As we proceed, however, we 
must not overlook the means and expenses at- 
tending the proper control and direction of the 
convict crews. They must, as a matter of 
course and necessity, be so placed as to prevent 
their uniting or injuring the vessels’ tackle or 
nets, &c., inany respect. This is indispensable, 
and hence arises the great practical difficulty 
of the scheme. Without going into minute 
particulars in every case, I shall confine the re- 
marks that follow to the modus operandi merely 
by which the principles and practice of them 
be best secured and extended. 

Having assumed the number of 20 convicts 
for each of the 100 or 150 vessels to be em- 

loyed, it may be said, and justly, what security 
1s there for their being intrusted with the naviga- 
tion of them and of the fisheries? What is to 
prevent their making off with the vessels, and 
thus evading their punishment, and the pro- 
visions thence arising to others withdrawn or 
withheld? I reply, nothing, unless we prepare 
to guard against such a contingency, nay, such 
an otherwise probable event. There are two 
obvious modes of effecting this, the one by 
limiting the provision for each vessel to so 
short a period as to render the attempt more 
difficult and hopeless; the other by such re- 
strictions and superintendence as will equally, 
if not better effect, the same object. 

If we make it the palpable interest of the 
convicts to conduct themselves well we have 
perhaps the strongest and most lasting hold 
upon them. If we make it by superintendence 
and regulations more diffiqult to go wrong, we 
do more, perhaps, with greater certainty. But 
as the plan becomes more extended from the 
annual supply of criminals, other means may 
be also applied to produce the same effects by a 
combination of the two modes pointed out. I 
do not intend to do more than throw out what 
seem to me practicable hints and suggestions, 
founded, however, on such principles of com- 
mon sense and common interests as are not to 
be questioned. To reform the convicts no one 
will dispute is a great object and well worthy of 
the earnest attention of the legislature. To 
make him useful and profitable at the same 
time is equally desirable and equally effectual. 
To separate the masses of criminals into isolated 
and smaller bodies cannot fail more speedily to 
accomplish the object, and the sure returns 
such as to rewa 
back the whole of the nditure on this ac- 
count. Let us now soe to the means 
for effecting —o and beneficial effects. 
One hundred vessels or more, of which 90 or 
135 stationed at so many different places on the 
Irish coast for ~~ fishing, would occupy, 
as we have seen, the annual supply of two or 
—- My pee convicts, = make ision 
or t in every respect. But it is also requi- 
site to have carrying vessels for the ie of 
taking the fish fresh caught to market or the 
curing establishment, as may be required. To 

a oe each 
vessel not less than 5 or 6 would probably be 
needed, and armed with sufficient powers to 


the government and give! nary 
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keep under and always employed the other 20 
in catching fish. What coercive means of 
prison discipline would be requisite will be best 
ascertained in reference to the proportion and 
measure in our prisons. There is here, how- 
ever the great advantage in such a subdivision 
of the prisoners as should render the task far 
less difficult, and such an’ advantage too as 
breaks up the congregated association of crimi- 
nals in other locations, Another matter of no 
small importance is this, that the refractory and 
incorrigible of any one vessel can be sy 
removed and put under a severer diecipline on 
shore. The well-conducted, on the contrary, 
can be easily rewarded by changes of a like 
nature but for a very different purpose. 

The curing establishment for the fish beyond 
the demands of the ordinary markets should 
not only never remain idle, but might be made 
of itself another useful and salutary mode for 
reforming the prisoners. Besides learning a 
good business which need never fail them, they 
contribute, and know and feel that they contri- 
bute, to increase the general stores of the 
country. Here again also, in extreme and 
urgent cases, changes could be made without 
difficulty for taking those to sea who behaved 
ill in exchange for others whose conduct should 
warrant favour. Both parties, however, would 
be better educated both as fishers and curers. 
The curing station and all its stores and ac- 
companiments, with buildings sufficiently ex- 
tensive to contain more than the probable 
supply needed for this particular purpose, will 
have to be erected, and to this unquestionably 
a clergyman should be attached. ¢ expenses 
are still likely to be covered by the sum before 
mentioned of 150,000/. In the plan of so entire 
a separation into small parties of the convicts 
the superintendence of them seems to be 
facilitated and the advantages of reformation 
increased, and by setting apart a portion of the 
products of that labour to be given to them at 
the end of their punishment another strong 
motive would be furnished for their honest 
and industrious exertions. At the same time, 
all the chances of combination or increase of 
delinquency are greatly lessened. What can 
the convict get by a return to his former habits 
on board the ship? Nothing but greater 
punishment and disgrace. What, on the con- 
trary, does he obtain by his regular and ordi- 
labour? Comfort, and the certainty 
almost of being ultimately returned to -society, 
as he will have acquired a little capital of his 
own to prevent the necessity of — ao 
to criminal pursuits. These appear to be the 
natural fruits and effects of the plan, and no 
doubt it is capable of being carried out and ap- 
plied in a variety of other ways that experi 
will point out. The prep will not be 
affected by any variety of its applicatian. 

I am aware that this letter being confined to 
one year’s expenditure for one year’s. supply of 
remedy beyoed that expply. May be oo bat 
rem supply. May be so, 
on such a subject we ought to look about us 
on all sides, ‘Fhe convicts being seutemced to 
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different of punishment are conse- 
uently in a course of gradual diminution as 
ir reepective terms expire. It is not then 
the 4,000 yearly without diminution within the 
year, for the ranks will be thinned by disease 
and death also as well as by expiration of 
unishment. Well, but all the chances of re- 
ormation are thus afforded, and a certain pro- 
vision made in a part of the convict’s own 
earnings, the probabilities are that when dis- 
charged the otherwise certain supply of the 
same parties to the ranks of crime will be thus 
diminished. These appear to be such ve 
probable results, that they may be reckone 
upon accordingly. To enumerate the advan- 
tages in a cursory way, we first break up the 
congregation of criminals and thereby diminish 
the means of further exercising their evil pro- 
pensities. They could gain little by the latter, 
and so much by the more regular use of their 
faculties and industry, that we cannot be at a 
loss to conjecture which course would be pre- 
and taken. Detection and immediate 
punishment for misconduct could aleo more 
easily be effecud. Increased produce of so 
re A a would also amply compensate 
for all their expense, their industry being always 
well applied and carefully superintended. e 
certainly have a prospect thus opened before us 
the most cheering and conclusive. As a proof 
that the great advantage of deep sea fishing 
cannot be disputed, the following extract from 
the Appendix to the Fourth Report of the Com- 
missioners of Fisheries in Ireland, dated 4th 
June, 1846, is given. This, among other 
things, states the fact that in the average of 
three years the returns to one company have 
excee 15 per cent. on capital invested. 
n 15 per cent. on capital invested and 
gay only 3 per cent. on the plan proposed, there 
is surely ample security for the undertaking, 
but if even less or no returns were realised b 
the convict fisheries, yet still the immense ad- 
vantage to the country over the present expen- 
ditare in either emigration or imprisonment is 
undeniable. Here all wasteful, all unproduc- 
tive outlay is avoided ; a all the contami- 
nating assOciations among the parties broken 
up; all] the likely means of reformation conee- 
quently facilitated, and the almost instant reward 
or punishment given or inflicted in the constant 
changes so easily effected in the removal of con- 
victs as circumstances require. 
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I have not presumed to go farther than to 
assign the men to the number of vessels to be 
oto and the superintendence overthem. The 
formation of the internal rules and regulations 
is left open to those who have had ‘experience 
in such a subject in the more accurate know- 
ledge of prison discipline. I apprehend that a 
smaller proportion of superintendents, with 
more relaxation in favour of the prisoners, 
might with safety be adopted. In each vessel 
will the regulations be enforced. It never can 
occur that all would on one occasion and at 
one time revolt, no co ndence with each 
other being kept up. If by any unforeseen 
occasion or event, an attempt were made in an 
one ship to obtain the dominion of her, woul 
it be possible for the revolters to get clear off 
without recapture by the usual carrying vessels 
continually employed in bringing a of 
provisions and taking away the fish? No 
attempt could be more hopeless ; none so un- 
likely to be made where all the real and sub- 
stantial advantages are the other way; the 
motives to good conduct daily gaining strength, 
and the temptations to insurrections and crime 
gradually diminishing. So manifest indeed are 
such probable results, that I shall not press 
this part of the subject further. We come then 
lastly to another consideration of vast import- 
ance toa maritime country in thus affording 
more extended nursery for searnen. Fully 
aware of the objections to convict crews, there 
is assuredly less to those who shall have been 
reformed. If it were well ascertained that a 
thousand men, for instance, had become uni- 
formly steady and obedient and industrioue 
during their probationary period of punishment, 
little doubt or hesitation could or should exist 
on any man’s mind in employing them in any 
service whatever. If we resolve never again to 
admit them to the privileges and confidence of 
honest men, we consequently so far force them 
back upon crime. Such conduct, therefore, as 
it is wholly inconsistent with Christianity, so is 
it also with a sound and liberal policy. 


rr rr. 


(This plan, which appears well to deserve the 
most serious consideration, has been proposed 
by Mr. John Ilderton Burn, an able and long- 
experienced solicitor of No. 33, Upper Mon- 
tague Street, Montague Square.—Ep. ] 
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ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Courts of Equity. 
EVIDENCE. 


ACOOUNT. 
ADMISSION. 
Aecomt.-— Agest.—The plaintiff was the 
ial agent of the East India 
at Amboyna. It was hie duty to send his ac- 
coum to Jones, the 
to examine and ‘transmit to the gevernor 
Madras. On the plaintiff’s accounts there 


| 


H 
FS « 


saime transactions, instead of 
doliers appeared 


BU 
Lf ag 
Rg. 


recoguition of 


[ 


te 


y's agent at — 


due to the| tain the facts on which the petitioner’s claim 

then allowed the 1,325 | founded ; and a commission for that 
ie wes not a safficient ad- | of 
i the correctness of | willmg to admit the facts as 
accounts as to entitle the plemtif, | take issue upon them by demurrer. Baron de 


. Samuel Wittey, Colchester 
James Thomas Woodhouse, Leominster 
Edward Trolle 


, 60, Carey Street 
John Fearenside, Bolton-in-Kendal—John Cowburn, Settle 





without further evidence, to the 4,771 dollars. 
bn v. The East India Company, 8 Beav. 
260. 


ADMISSIBILITY. 


Form of entry in decree. Evidence received 
at the hearing of the cause, and entered in the 
decree, is not necessarily admissible as against 
all parties, on inquiries before the Master, under 
the decree. Handford vy. Handford, 5 Hare, 
212. 


See Confoossens, 

AGENT. 
Bee Admission. 
COMMISSION. 


balance of 1,325 doilars againet| Petition of right.—The first step in proceed- 
reference to the accounts pr ag ings 
a 


upon a petition of right on which the 
Reval endorsement bus been made is, to ascer- 


is 
is 


course, unless the Attorney-General be 
d, and to 
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Bode, in re; Visoommt Canterbury, in re, 2) ject his successor to a course of succession dif- 


Phill. 85. 
CONFESSIONS, 

Admissibility.— Matters not put in issue.— 
Every decree, though it merely directs in- 
quiries, ought to contain a statement of the 
evidence on which it is founded; and therefore 
a decree reciting that certain evidence had been 
read, but that both parties consented that the 
entry of it should be without prejudice to its 
admissibility, and thereupon directing certain 
inquiries, was held to be irregular. DM‘ Mahon 
v. Burchell, 2 Phill. 127. 

Documentary evidence of confessions is not 
inadmissible merely because it is not specifi- 
se! put in issue. M‘Mahon v. Burchell, 2 
Phill. 

COPYHOLD, 


127. 
See Court Roll. 
CROSS-EXAMINATION. 


ferent from that which’ accorded with the grant 
and the law of Sicily, so neither could he sub- 
ject the successor, as such, to any duties or 
obligations different from the duties and obli- 

tions which by the grant and the law of 

icily were annexed to hie holding. | 

The law of a foreign country is to be proved 
as a matter of fact by the testimony of wit- 
nesses. The judge is not supposed to know 
all the authorities applicable to the case, or 
whether any older laws or authorities, which 
may be cited, have been repealed or altered by 
subsequent laws or authorities, or what are the 
rules of construction properly applicable to the 
authorities when as ine erdinand the 
Fourth, King of the T'wo Sicilies, ted to 
Horatio Viscount Nelson, for himself and the 
heirs of his body, the estate and duchy of 
Bronte in Sicily, with power to appoint a suc- 
cessor, to whom solemn investiture should be 


If plaintiff reade the examination in chief of |@tanted according to the law of Sicily, &c. By 


one of the defendant’s witnesses, he may read 
the cross-examination of that witness. Caze- 
nove v. Boazman, 14 Sim. 352. 


COURT ROLL. 


Copies.—Copies of court roll, authenticated 
by the steward of the manor, are issible as 
evidence, though they are not the copies de- 
livered to the tenant of the estate. Breeze v. 
Hawker, 14 Sim. 350, 


: ENTERING EVIDENCE. 


It is not the practice to enter evidence as 
read, saving just exceptions. Sherwood v. 
idge, 2 Coll. 536. 


EXAMINING DEFENDANT. 

Plaintiff replied to a defendant’s answer, and 

8 exami im as a witness, but 
without having withdrawn the replication, or 
obtained from him a release of his interest in 
the suit. 

The court, on a motion by the plaintiff, sup- 
ported by an affidavit that the above omissions 
were accidental and arose from inadvertence, 
on hi release by the defendant, to read 
the defendant’s depositions, in the same manner 
as if the release had been executed before they 
were taken, and gave the other defendants 
liberty to cross-examine him, Knight v. 
Morrall, 14 Sim, 398. 


EXAMINATION OF WITNESSES. 


The eral rule is, that witnesses resident 
in London or its neighbourhood ought to be 
i before the examiner, and not under a 
commission; but, semble, that the rule is not 
inflexible. Sowden v. Marriott, 2 Coll. 578. 


FOREIGN LAW. 

The incidents to real estate, the right of 
alienat ep apreen ben and the course of suc- 
Se ca entirely on the law of the 
country where the estate is situated. 

- An estate in lish 


a will in the English form, Lord Neleon ap- 
inted William, afterwards Earl Nelson, and 
illiam Haslewood to succeed to the Bronte 

estate, and he devised the same to them, — 

trust to settle it upon the said William, - 
wards Earl Nelson, for life, with remainder to 
his male issue in strict eettlement, with re- 
mainder to Mrs. Bolton for life, with remainder 
to her male issue in strict settlement, &c., &c., 
if the law of Sicily and the duchy admitted, or 
if not, in such manner’as, in their opinion and 
discretion, would be consistent with the laws. of 
the said kingdom and duchy, and best or 
nearest correspond with the trusts declared ; 
and if his intention might be more effectually 
accomplished through the mediam of a trust 
than by an actual settlement, he empowered 
his trustees to retain the estate. And he 
authorised his trustees, at their will or pleasure, 
to sell the Bronte estate, and lay out the pur- 
chase-money in England to be held upon like 
uses, After the testator’s death, William Earl 

Nelson memorialised the King of the Two 

Sicilies, setting forth the devise of the Bronte 

estate, and praying a confirmation of the gift 

and disposition made by the will, and investi- 
ture was thereupon granted to him. During 
the life of William E. Nelson, a law was made 
in Sicily, whereby entails were abolished, and 
the persons lawfully in possession of estates 
became absolute owners. William E. Neleon 
died without male issue, having devised the 

Bronte estate to his Lady Bridport. 

Upon his death the Bronte estate was claimed 

by Thomas Lord Nelson as the male issue of 
rs. Bolton. The court, upon the evidence, 

held,— 1st, that in the hande of Horatio 

Viscount Nelson, the fief, though alienable in a 

j pi rps pag — 
or in formd largd; and that althongh it was 
cudum ica it had not the incident of 
alienability which might have attended fexdass 
novaum not onthe same conditions; 


Sicily was ted to an Eng 2ndly, that, upon the death of Viscount N 
subject, which he deposed of by his will, upon Sti Gasca suka eae DOI 


, that ag he 


Serer ila esetiamport ire ies arouse on 
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novus or feudum degenerans, but to a feudum 
nobile et antiquum to be held in formd strictd ; 
3rdly, that Earl William had been by the will 
daly appointed successor to the estate, and 
was, as such, entitled to claim investiture, and 
as successor became entitled to the estates, 
with all the rights and restrictions incident 
thereto b the Sicilian law; that, as the law 
then stood, the estate was inalienable by him- 
self, and was descendible from him to his male 
issue, and in default of male issue, to his female 
issue ; and that no opinion or effect could be 
given to the testator’s wish and in- 
tention as to the successors of the estate be- 
yond that which the law of Sicily allowed; 
4thly, that the trustees could not have made a 

id sale, were compelled to submit to the 
law of Sicily, and by so doing secured the exe- 
cation of so much of the trusts as could by the 
law of Sicily be carried into effect; 5thly, that 
Earl Nelson, being one of the trustees of the 
will, was bound to do all that he could to per- 
form the trusts according to the testator’s in- 
tention, so far as the law enabled him to do, 
and that he and his estate were answerable in 
this court for any wilful neglect or violation of 
his duty ; but that the will, as to the Bronte 
estate, had been executed, so far as it could be; 
6thly, that the subsequent alteration in the law 
of Sicily could not be deemed to have revived 
the executory nature of the trusts, but that Earl 
Neleon, as lawful successor of the estate, with 
all the legal incidents annexed thereto by the 
law of Sicily, became entitled to the absolute 
ownership of the estate, which did not continue 
to be, or then become, liable to the trusts of 
the will; and, lastly, the court abstained from 

iding whether Earl William did or omitted 
to do anything which by the law of land 
made him e, or his assets liable in 
this country nnder the law of election or other- 


wise, the point not being then properly under 
ideration. Earl Neilson v. cord Bridport, 
8 Beay. 547. 
FRAUD. 


_ Circumstantial evidence.—In a suit wf ia 
cipal against agent, involving charges of fraud 
against the defendant, the latter was held to lie 
under the burden of disproving several particu- 
lars of the plaintiffs case, although the truth 
of those particulars was not directly proved, 
but rested on circumstantial evidence only. 
Barker vy. Harrison, 2 Coll. 546. 


HEARING. 
Iagquiry. — Practice. — Inquiries being di- 
siehall ue the first hearing, the wine en- 
tered as read, “saving just exceptions.” Gee 
v. Gurney, 8 Beav. 315. 
I88UB, MATTERS IN. 
See Confession. 
MATERIALITY OF EVIDENCE. 
ball of review.— Weight as well 
ae ‘ew When an applica- 


of review on the ground of the discovery of new 


iS mi of evidence.— 
Gon is made fpr leave:to file a supplemental bil} 
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evidence, the question is not merely whether 
the evidence is material, but whether it is of 
such weight as, when taken in connection with 
the mass of evidence adduced on both sides at 
the former hearing, would have been likely, 
had it been then brought forward, to have 
turned the scale. Hungate v. Gascoyne, 2 
Phill. 25. 
OBJECTION TO EVIDENCE. 

Form of noticing in a decree an objection 
taken to evidence.—Where an objection is taken 
to evidence at the hearing of a cause, the decree 
ought to state the objection and the decision of 
the court upon it, and the evidence ought to be 
entered as read or not, accordingly. Watson v. 
Parker, 2 Phill. 5. 

PEDIGREE, 

Presumption.— Death without issue.—In 
pedigree cases, an old will, by which the testa- 
tor purports to leave all his pro to col- 
lateral relations or friends, is regarded as very 
strong evidence of his having died without 
children, Hungate v. Gascoyne, 2 Phill. 25. 

PETITION OF RIGHT. 

See Commission. 

PRESUMPTION. 

Satisfaction of legacy.—After the lapse of 
several without claim or payment on ac-. 
count, the court will presume a legacy to be 
satisfied, although the benefit of the Statute of 
Limitatiows may not have been taken 5 fies 
answer. Pattison v. Hawksworth, 34 0. 


34. 
See Pedigree. 


RE-EXAMINATION. 
Liberty given to a n not a party to the 
suit, but who claimed as next of kin, upon an 


inquiry before the Master to examine a witness 
who had already been examined in the cause. 
Clark v. Hall, 8 Beav. 395. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


BY BARRISTERS OF THE SEVERAL 
COURTS. 


dort Chancellor. 


Alexander vy. Osborne. June 4th, 1847, 


NEW ORDERS (NO. 76).— BILL TAKEN PRO 
CONFESSO AGAINST HUSBAND AND WIFE. 


Under the 76th of the New General Orders of 
_ May, 1845, a bill may be taken pro con- 
fesso against a husband and wife where no 
answer has been putin by either of them, 
and where the husband has been taken tn 
execution by @ writ of attachment for want 

of answer. 
eee en eee 
og, a is wife not ing ap- 
eo a was entered for them 
the plaintiff. The husband was subse- 
quently taken in execution, under a writ of at- 
tachment, for want of answer of himself and 
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his wife.. In March last, = motion that the bill lhl, eke paggl nee Sgr 
ight be taken pro confesso against the said | ston in Nickell v. Haslem, where the Vice-Chan- 
defendant and his wife, under the 76th of the | ceflor of Engiand allowed a special fee to Sir F. 
New General Orders of May, 1845, was refused | Pollock for coming out of hie own court, upon 
by Vice-Chancellor Knight Bruce, u the | the that otherwise the right of parties 
ds, as it was stated, that the of the | to their own counsel be imterfered 
ve-mentioned order to the effect, that upon | with, ought to be followed. 
the execution of an attachment for want of! There was some question as to whether the 
answer against any defendant, such. defend-| Master had aaa a discretion in disalow- 
ant may be served with a notice of mo-/ing the items the disallowance of which was 
tion that the bill may be taken pro coxfesso| complained of; or whether he had proceeded 
such defendant, did not provide for|)upon a supposed rule of the court, without 
present case, as the words “ auch defend- | taking into consideration the circumetances of 
ant”’ referred, in his Honour’s opinion, to an|the case; and in consequence the Master of 
individual who had been attached and was to|the Rolls deferred his judgment until] he should 
be served with the notice, and eould not be ex- | have ascertained from the Master the ground of 
tended in this instance to the wife. His| his decision. It appeared that the Master had 
Honour having ordered that the bill should be, disallowed the items, because, in his opinion, 
at the hearing of the cause, taken pro confesso the charges were not reasonable under the cir- 
against the husband only,— cumstances of the case. 

Mr. Lest applied that the Vice-Chancellor’s| Lord Langdale affirmed the Master's de- 
order might be varied by directing that the bill |cision. He said, that althorgh it was un- 
should be taken pro confesso agaist the hus- | doubtedly the right of every party to employ 
band and wife. what counsel he pleased, it did not follow that 

The Lord Chancellor having remarked, that | he ought to be allowed to throw upon the 
in this case the husband and wife must be cen- poten party the extra costs thus occasioned. 
sidered as one person, and perused the 76th All counsel were not equally at liberty, and 
Order, said, there might be some difficulty in | those whose time was much occupied laid down 
construing the words of it, but it was clearly [rules for their own practice; but although a 
intended to imelude thie case, and he should | party who was entitled to his costs ought to be 
therefore so construe it. This would have been | allowed all proper expense oecurred in procur- 
the course under the old practice, which had |ing couneel, he thought there should be a limit. 
not been altered the new orders; and his | If any party thought fit to employ counsel 
lordship accordingly directed hie Honeur’s | who could not be without greater ex- 
Order to be varied as required by counsel. pense than usual, he ought to bear this extra 

, se himself. This di of the first 
Mss Court. point. In sy oni to Pea : hand writer’se 

- Eftng . notes, it was undou ly of importance to 
Guith v. hem. April 16, & May 3, 1947. have a correct statement a whet took place 
CO8s8TS.—COUNSEL.—SHORT-HAND WRITERS. upon the hearing ; and if, from the co 

On the taxation of costs as between party and | raneous sittings of the courts, it was doubtful 

party, a special fee to counsel ; a fee to a | whether counsel would he able to make and com- 
second leading counsel ; fees for more than | plete notes of the whole proceeding themeelves, 
one consultation ; and a charge for short-|it might be very proper to employ a-short-hand 
hand writer’s notes, were disallowed, | writer to take notes; but the solicitor should 
Semble, Nickell ». Haslam, overruled. arrange with his own client whether such an 


TAs was a petition that it might be referred |°*Pense should be incurred; it ought not to 
to the taxing master to review his certificate |¢ thrown upon the opposite party. Then, as 
disallowing, upon taxation, charges for the to the employment of counsel, it was a 
short-hand writer’s netee of the argument be- | ATeat convenience to have the counsel who had 
fore the Master of the Rolls, and of his judg- | ®"gued the case on the hearing to argue it om 
ment ; a special fee given to Sir Fitzroy Kelly 4 mei, but ag Og walang ck | both 
on appeal before the Lord Chancellor; a fee leading and junior, been employed ; and 
to the leading equity counsel! who was employed the employment of three appeared quite unne- 
in the appeal wi F. Kelly; and the fees | Cess#ry : two only ‘had been employed at the 
for two out of three consultations. The costs |hearing; yet, if three were needed at all, it 

Mr. Wilcoeks, for the petition, cited Nickell | 26¢ fully known, and the points to be incisted 
v. Hastam, 9 Jur. 649 ; 30 Lega? Obeerver, 406 ; | 0 pi aan the other side were not discovered. 
Wastell y. Lesise, 14 Sim. 83; Morriev. Hunt, | He thought the Master right in disallowing the 
1 Chitty, 544; , Malin v. Price, } Phill. 590. fee to the third counsel. tly, as to the con- 
He referred also to the 120th Order of May,|Sultations, he thought one only could be al- 
1845, as indicative of an intemtion on the part|!owed. In a apecial case if the re 
of the court.to enlarge, rather than restrict, the of a ee the ee ro- 
tule by which the Master shouid be guided in| “eding a Oocar 





costs upen taxation. one consuttation might 
Mr. and Mr. Cooke appeared in| But the present case was not of that natere, 
support of the Master’s certificate. and there could be the lees necessity for re- 


~ 
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peated Canals, Railways and Turnpike Roads.” The 
orp epee eget” poco Mag a case laintiff, for the purpose of showing that the 
all the ents used were known from efendants had used his work in a practical 
all stn] eer The petition must be dis-| manner, relied upon the fact that seven errors 















missed with costs. which appeared in his work had found their 
—_—_~ way into that of the defendants, and in his affi- 
Vicecs@fancellor ef @ugtan’. davit stated, that the plan pursued by him m 


making his calculations was an adaptation of 
calculations from earthworks of the prismoidal 
formula, such formula beiug a mode diseovered 
and suggested by Dr. Hutton for ascertainin 
the cubical contents of bodies of a prismoid 
figure, and that such calculations had been 
used by the plaintiff in his business before he 
published his work. 

The defendants in their affidavits swore that 
the occurrence of the seven errors in both books 
was the reeult of an accident, and that the cal- 
culations in the defendant’s book had been ac- 
tually made by the author, and not copied from 
the plaintiff’s work, and that seventy errors 
appeared in the defendant’s book which did 
not exist in the plaintiff’s. 

Bacon and Renshaw for the plaintiff cited 
Matthewson vy. Stockdale, 12 Ves. 270; and 
Wilkins y. Atkin, 17 Ves. 422. 

Teed and Nevinson, for the defendants, cited 
and obeerved on Spottiswoode v. Clark, before 
the present Lord Chancellor, and in anewer to 
a question from the court, consented that in 
case it should be established that there had 


Lamont vy. Primaves. June 5th, 1847. 


PRACTICE. — INPFANT.— GUARDIAN AD 
LITEM. 

Under special circumstances, the court will 
@ppoiat « guardian ad litem fo an infant 
resident within the jurisdiction, without 
bringing him inio court, or by means of a 

A MOTION was made in this case by Mr. 

G. L. Russell for the appointment of a guardian 
ad litem to an infant residing within. the juris- 
diction of the court without the production of 
the infant.in court or the issuing of a commis- 
sien pursuant to the ancient practice of the 
comt. The affidavit m support of the motion 
stated that the infant resided in Worcestershire, 
and that it would be very expensive and very 
inconvenient to produce him in court. The 
case of Drant v. Vause, 2 Y. & C. (C,C.) 524, 
was mentione| to the court, in which a similar 
jeation was made to Vice-Chancellor Knight 

and it was there suggested that the 
opinion ef the Lord Chancellor should be taken, 
and his lordship made the order on the produc- | been an invasion of the plaintiff’s copyright, 
tion of an affidavit that the person to be ap- es should be ascertained in thie court, 

f guardian was a proper person and had | and the defendants would facilitate legal 

no imterest adverse to the infant. 

The Vice-Chancellor, on the authority of that 

case, made the order.* 


ViceEhanceellor Rutght Wreec. 
M'Neill v. Williams. Jan. 22nd, 1847. 
PRACTICE.—INJUNCTION.—COPYRIGHT. 


proceedings. 
His Honour said :—~Of late roe the tenden 
or inclination of the Court of Chancery has, 
think, been, and properly been, rather to restrict 
and to diminish, than to extend or increase, 
the class or number of cases in which it inter- 
feres by injunction in cases of contested copy-. 
right before the establishment of the legal title. 
The court has, of late years especially, given 
great weight to the consideration of ques— 
tion, which of the two parties to the dispute is 
‘ ‘ ‘ } more likely to suffer by an erroneous or hasty 
to the dispute is more likely to suffer |iudgment of an interlocutory nature againet 
an erroneous or hasty judgment thereon, |them ; and to the consideration also of the very 
and to the consideratvon of the very possible, possible, if not probable, effect which an in- 
f not probable, which an snyunction |junction may have to the defendant’s prejuiice 
may have to the lant’s prejudice in @R |in an action. I agree that there ought to be 
auton. none. I have in this case to weigh, on the one 
Tats was 2 motion for an injunction to re- | band, the suspicious nature of the defendant’s 
stram Messrs. Williams & Rust, Mr. E. G.|case—for suspicious I confess, upon the present 
ing | materials, it appears to me to be—and the prob- 
able mischief from not interfering at present in 
his favour, if he shall ultimately prove to be 
right ; and, on the other hand, the possibility,— 
the rational possibility,—for I am unable to 
bring myself to deny the rational eager 
that the plaintiff may be right, I have also to 
consider the mischief generally that may be 
done by interfering in this stage of the cause, 
if the defendants shall ultimately appear to be 
right, including alain the possible preju- 
dice which may be created against them in an 


> 9 Phill, 154, 


deration ef the question, which of the 


as connected with Railways, Canals, Docks, 
Harbours, &c.,” and to chap aay seni apr 
printing, lishing, selling, or disposing 
other book, lication, or work, contain- 
culations, arithmetical 


for Calculating the Cubic Quantity of Earth- 
work ag og, Peer Bie aed Embankments of 


* Bee Stilbecll v. Blair, 13 Sica. 399. 
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action by the existence of an injunction. Upon 
the whole, I think the ends of justice in this 
case will be better answered by abstaining from 
granting the injunction at present; the defend- 
ants continuing to keep the account which they 
have already undertaken to continue, and giv- 
ing that undertaking which the defendant’s 
counsel have consented to give, with respect to 
damages, in case the infrin nt is proved, 
and the plaintiff’s title is established ; and facili- 
tating proceedings at law in any reasonable way 
the plaintiff in equity may require. The motion 
may stand over, with leave to the plaintiff to 
bring such action as he may be advi the 
action to be brought only against the defend- 
ants Messrs. Williame and Rust, the book- 





Queen's Bench. 
(Before the Four Judges.) 


Munden vy. The Duke of Brunswick. 
Term, 1847. 
PLEADING.—LIABILITY OF A SOVEREIGN 
PRINCE RESIDENT IN THIS COUNTRY. 


To an action of debt on an annuity bond exe- 
cuted by the defendant when he was reigni 
Duke of Brunswick, but who was 
in this country at the time the action was 
commenced, a plea merely alleging that the 
defendant was a sovereign prince at the 
time the deed was executed was held no an- 
swer to the action, the plea not showing that 
the defendant was a sovereign prince at the 
time the action was brought and plea 
pleaded, nor that the-deed was executed in 
respect of a subject-matter which when 
made could not be enforced by law in the 
country in which it was made. 

THI8 was an action to recover the arrears of 
an annuity = by the defendant to the 
plaintiff. The defendant pleaded that this 
court ought not to take cognizance of the 
action, because at the time of ting the an- 
nuity the defendant was the reigning Duke of 
Brunswick and Luneburg, and that the defend- 
ant was and is fully entitled to the rights and 
prerogatives of reigning duke. The plaintiff 
replied, that the debt was contracted by the de- 
fendant in his private capacity, and not in any 
matter mo pring to the kingdom of Bruns- 
wick, and that the defendant is resident in this 
country, and is living under the protection of 

e laws of this country, not as a soverign 
prince, but as a private person. To this repli- 
cation there was a demurrer on the ground 
that it was an informal and improper traverse 
of the allegations in the plea, 

Mr. Lush in support of the demurrer. A 
crown prince is primd facie exempt from the 
jurisdiction of the courts of this country, and, 
although resident in this country, yet ‘he is not 
liable on a deed executed by him in hie own 
dominions in his private capacity, and not con- 
nected with the government of his own country. 

tever immunities the defendant would 
have -been entitled to in his own country, he 
will still be entitled to in respect of a deed 


Trinity 


reigning 
resident 


Zs. 











ment of the court.* 
that the plea is bad. 
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executed there, Melan v. The Duke de Fits- 


james ;* The Duke of Brunswick v. The King of 


Hanover.* 

Mr. Bovill contra. These i are 
framed in conformity with the j ent of the 
Master of the Rolls in The Duke of Brunswick 
v. The King » Pape A sovereign pri 
on a visit to this country would not be fiable, 
because he owes no allegiance to this, country, 
bat if he is resident and becomes domiciled in 
this country, he then renders himeelf liable to 
the laws the same as any of the subjects. The 
plea is defective and informal for not stating 
that the defendant was a s ign prince when 
the action was commenced, and for not alleging 
that he made the contract in the character of a 
sovereign prince, so that he would not have 
been liable upon it according to the laws of 
ads Caak ta vapigs Wd les that 

r. in reply. Pp 
the defendant was a sovereign artigo the 
contract was entered into, and that he was en- 
titled to certain rights and privileges, and the 


presumption is, unless the contrary is shown, 
that the same state of things continued. 


Cur. adv. vuli. 
Lord Denman, C. J., now delivered the judg- . 
The court has no 
It does not state that the 
defendant was a sovereign prince at the time of 


the commencement of the action and 


pleaded. The plea states that the defe 
was at the time of entering into this contract a 
sovereign prince, and that the contract was 
made within the territory in which he exercised 
the powers of a sovereign prince. But being a 
sovereign at the time of making the contract is 
. eee an immaterial bi erinnaeron tg es 
ant possessed character may have 
been a matter of opinion. He might have been 
a usurper and have been since properly de- 
posed. Ifthe contract had been made by a de 
acto sovereign prince as a matter of state, and 
if, —_ made, it could not be enforced by 
law in the country in which it was made, those 
facts might have furnished a defence to the 
action, but it cannot be a good plea to allege 
merely that at the time of making the contract 
the defendant was a sovereign _— For a 
sovereign prince may contract personal obliga- 
tions. Whether tae could be enforced by law 
in his own country we do not know, and we 
receive no information on that subject from the 
plea. We cannot gh that it may or may 
not be enforced. e cannot make a 
tion either way. Nor do we know from the 
plea whether the contract here was a matter of 
state, or a purely personal matter. The plea 
does not tell us anything, except that at the 
time of making the contract the defendant was 
the sovereign prince of the place where it was 
made. This alone is not enough to constitute 
an answer to the action, and the judgment of 
the court must therefore be given for the 


plaintiff. 
Judgment for the plaintiff. 


* 1 Bos, & Pul. 138. » 6 Beavan, 1, 
-* The case was.argued in Easter Term. 
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Brchequer. 


Clerk v. Newsam and another. Trinity Term, 
25th June, 1847. : 


RAILWAY SCRIP.—FORGERY.—MISDE- 
MEANOR, 


Railway scrip is not “‘an acquiliance or re- 
ceipt for money,” or “an re. 
php ge within the meaning of 1 

.4, c. 66, 8.10; therefore a forgery of 
railway scrip is not a felony, but a misde- 
meanor only. - 

THs was an action of trespass for false im- 
prisonment. The defendant pleaded, first, not 
guilty 5 secondly, a special plea of objection ; 

the plaintiff was . suspected of uttering 
wp ir “ accountable ngs for money.” 

t the trial before the Chief Baron at Guild- 
hall, it appeared, that the defendant was given 
into custody by the defendants, and taken be- 
fore the Lord Mayor on a charge of uttering 
forged railway scrip. On the part of the 
plamtiff it was objected, that the plea was not 

, inasmuch as “railway scrip” was not 
an “accountable receipt for money,” within 
the meaning of the 1 Will. 4, c. 66,8. 10. The 
defendant’s counsel therefore applied to amend 
the plea, by substituting for the words “ ac- 


countable receipt,’ the words “ acquittance or |: 


receipt for money.” The learned judge having 
made the amendment, the jury found a verdict 
for the plaintiff on the plea of not guilty, and 
for the defendant on the plea of justification, 
and assessed contingent damages. 

A role sisi having been obtained for a new 
trial, or for judgment non obstante veredicto on 
the second plea, 

Watson and Greenwood showed cause. 
question is, whether the forgery of railway scrip 
isa felony ora misdemeanor. That will de- 
pend upon whether railway ecrip is within the 
1 Will. 4, c. 66, 8. 10, which declares, that it 
shall be a felony to forge or utter, knowing to 
be'forged, “any acquittence or receipt, either 
for money or goods or any accountable receipt 

ther for money or goods, or for any note, bill, 
or other security for payment of money.” Ad- 
mitting the plea to be incorrect as it stood, the 
amendment has brought the facts within the 
statute, since railway scrip is clearly “an ac- 
quittance or receipt for money. Any acknow- 
ledgment in the course of business, either by a 


The| - 
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secretary or clerk that money has been paid, 
whether paid to them or a banker, is a recei 

within the meaning of this statute. It ie dif- 
ferent from the Stamp Act, the words of which 
are, “a reccipt or discharge given for or upon 


the payment of gag That necessarily im- 
plies a receipt by the person to whom the 
money is pai There axe two classes of Te- 


ceipts, the one formally stating that money has 
passed in discharge of a debt, the other being a 
mere accountable receipt. The statement 

money has been paid is an acquittance or re- 
= within the 1 W. 4, c. 66. Reg. v Price, 
6 C. & P. 634; Reg. v. Vandman, 2 M. & Rob, 
147; Thompson v. Ashley, 6 B. & C. 541. 

Sir F. Thesiger, in support of the rule, was 

ag by the court. : 

ollock, C.B. Railway scripis not “an ac- 
quittance receipt or accountable receipt for 
money.” It is no more an acknowledg- 
ment that the bearer is entitled to shares, 
having paid some money. 

Alderson, B. It is nothing more than a cer- 
tificate that somebody has done. somethi 
which at some time will entitle the holder to 
shares. In the statute the word “ acquittance” 
is found in connection with the word “re- 
— that means a receipt which acquits. 
ife, B., concurred, | 

There being also an objection as to the di- 
rection of the learned aaa, the court made 
the rule absolute for a new trial. 


LEGAL OBITUARY. 


June 10, 1847. — Thomas Bentley Phillips, 
Esq., of Beverley, Solicitor. 

June 11.—Richard Hutton, Esq., of the 
Middle Temple, Barrister-at-Law, aged 38, 
Called to the Bar 31st Nov., 1834. 

June 12.—John Perry, Esq., of Gray’s Inn, 
Barrister-at-Law, and one of the benchers of 
that society, aged 75. Called tothe Bar 13th 
June, 1804. 

June 14.—James Borton, Eeq., of Bury St. 
Edmunds, Solicitor, aged 76. e was 35 years 
Clerk of the Peace for the County of Suffolk. 

June 21,—David Leahy, Esq., of Gray's Inn, 
Barrister-at-Law, and Judge of the County 
Courts of Lambeth and Greenwich. Called to 
the Bar 29th Jan. 1831. 








Priby Council Appeals. 
Tue Judicial Committee of the Privy Council will meet for the dispatch of business on the 
the following days, viz >— 
Monday . « . June 21, 1647. Tuesdsy »« « « 2 6 29) yy 
Tuesday . . , » » 2 wy Wednesday . . . . 30 
Wednesday . . . . 2 ,, Thursday .. .Jaly i ,, 
Thursday . . «6 24 Friday «© « «©» « 2 wy | 
Mores fl al 0 es ee Po =. _' "By order of the Lorp Pagsipanr, 
"Monday : ° ; ees 28. 7 Counell Office, Whitehall, June 10, 1847. 
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LIST OF APPEALS. 
ead for hearing before the Judicial Committee of the Privy Council, 


Se.zctrogs ow Procrors. 
APPELLANTS. RESPONDENTS. WHENCE SET DOWN. APPELLANTS, RESPONDRXTS. 


Ramrutton Ree .Furrook-oon-Nissa Bengal, Jan. 4,1847 . . .Sutton&Eweas.Desborough and 


Young, pt. hd. 
Mussumat Gholab Collector of Be- 
Koonwur. . . nares. . . .Bengal, Jan. $0, 1847 . .R. Clarke . . Lawfords, 


Rany Pudmersti . Baboo — Singh Bengal, » February 16,1847 .Same . . . . Same, 
Fennel - « » . Bate ‘ . Court of Arches March 30, _ Jenner, Dyke and 
1947, , Rothery» + + Jenner 


Ras Muni Dibiah . Prawn Kishen Doss Bengal, April 13,1847. .R. Clarke. . Lawfords, 
Rany Srimuty Di- 
biah . . . .»Rany Khoond Sute Bengal, April 13,1847 . .Seme . . . .Same. 
Representativesof 
the Count de Commissioners of Beavea and Aa- Solicitors to Trea- 
Wall . . =. . French Claims . April 20,1847. . + derson. . . sary. 
Bainbridge . . . Bainbridge . . . Bombay, April 23, 1847 .Cherrill . . . Powaal. 
Phillips (Annie) . Phillips fRevell) . Court of Arches, April, ¢3 


1847 - . «Toller. . . —— (ship D. 
Shersby . . . .Hibbert. . . «High Court of Admiralt > eacon, Pp 
Me 6,1847 . 4 , Rothery * * * of Manchester. 
Vyphins. . . .Dyett. . . . . Britis Guiana, May 18, 1847 Whitaker. . Gregory & Faulk- 
ner. 
Logan . . « .Lemesurier,. . .Cannda, May 19, 1847 . .Oliverson & Co. Simpson & Cobb. 
Flint. . . . . Walker... ~_- South ales, May 22, _Hatehi en 
Michell . . . .Thomas. . , Prerogative Court, M 22, Blade, Wadeson & 
me , Nelson * * *  Crickite. 
© _— Breillat . . [New South Wales, May 25, eile hares ap pel. 
Cameron. . . .Butts. . . . . British Guiana, May 22, 1847 sscccscescesse Jones & Trinder, 
ar la respond- 
Green... -Ryan. .. . «High Court of Admiralty, Stokes Puckle (ship Se 
ay 25,1847. ‘ * * *  yingapatam.) 
Store. . . + -Barnes . . . .Court of Arches, May 28, 
1847 2 -Tebbs . . . « Toller. 
PATENT CASES. 


Pattinson’s Patent Extension, (Desilverization of Lead), to be heard on the 2ist June, at 10 a.m. 
Smith and Robertson’s Patent Extension, (Spinning Machinery), to be heard after the preceding case. 








CHANCERY CAUSE LISTS. Scawin Watson appeal, 
—. {oe Barrow } ‘i. 
Ditto Jackson 
ord Chancellor. Glesectt Lang a 
Appeals after Trinity Term, 1847. Okill Whittaker do. 
AT LINCOLN'S INN. — Satihag lie 
i avis 
; Dawson Paver 
ae Masters & War- Ditto Ditto 7 
S.0.G. Attorney-Gen. { dens, &c. of the > appeal hei -Gen. psi d 
City of Bristol Dite ain _ 
S.0. Black Chaytor do, Wood 2 appeals, 
S. 0. Johnson Reynolds fur. dirs. by ord. AiscaepGei, “Gaba abnedl 
S. O. Watts Hyde — Wright Lilley do. 
S, O, Caton Rideout Lawrence Bowle, fur. dirs. by order. 
Dale Hamilton 3 appeals pt. hd, Hollingworth  Grussell, appeal 
Blair Bromley oppeal Wyan Styen = do. 
Eversfield Troup O- § Crockett Crockett 
Robinsoa Wall do. ¢ Ditto Carter } = 
Butlin Masters do. Fuller Willis, rebg. 
Westwood Slater } eo Lancaster Evors- 
- causes : Ditto Morley sppeal 
Duaning Herds - } dle White Briggs do. 
Ditto Ditto : 





Smith Barneby 
{ Winstanley Smith }s eppeele. 


Chancery Cause Lasts. 


Vices@bancellor of Bugland. 
Causes after Trinity Term, 1847. 


PLEAS, DEMURRERS, CAUSES, AND FURTHER DI- 


RECTIONS, 


Trulock ». Robey, dem. pt. hd. 

Bea v. Chadwick, dem. : 

v. Boyd, exons. 
Evens v. Roper, ditto. 
Parker v. Da 

S.0.G. } Harner i 
Grant ». Hatehinson, fur. dirs. and costs. 
Smith v. Bury and Ipswich Railway Company. 


S. O. G. Wastell v. Leslie, 8 causes, exons. and 


fur. dirs, 
Evans v. Crosbie. 
Fussell v. Hooper, far. dirs, and costs. 
§ Cooke v. Choimondeley 
t Ditto v. Moore 
Sutton v. Clifford, fur. dirs. and costs, 
Hackett v. Clifton ditto, 
Attorney-General ». Grainger 
Governors of Christ’s Hospital | by order. 
v. Grainger 
8.0. Webb v. Webb. 
Byrn v. Hay, fer. dirs. end costs. 
Herring v. Hay. 
Hiles v. Moore 
Same v. Gleadow 
Same v. Moore 
Carpenter v. Bott, exons. 
Edwards v. Priestly, fur. dirs, and costs. * 
Steward v. Forbes. 
Tinslay v. Genese. 
Bourne v. Dufaur, fur. dire. & costs and petn. 
Paynter v. Kingdon, 3 causes. 
Robinsea ». Smith, fur. dirs. and costs. 
Waller v. Westcott, ditto. 
Cochran v. Fearon, exons. 
Anning v. Hurley, fur. dirs. and costs, 
Rippin v. Doiman, ditto. 
Rand ». M‘Mahon, exons, and far. dirs. 
Hewlett +, Wellington, fur. dirs. and costs, 
Major v. Majer, 2 cevees. 
Rand v. M‘Mabon, exons. 
Chambers v. Waters, exons, 
Hickson v. Mainwaring. 
Same v. Smith 
25th June, Taylor v. Webley, far. dirs. and costs, 
§ cae yaaa t far. dirs, and costs. - 
Wade o. Smith, fur. dirs, and costs, 
Chambre v. Siggers. 
Nalder v. Hawkins, fur. dirs. and costs. 
Haygard vo. Anderton, ditto, 
Pugh v. King. 
Major v. Major. 
Donovan v. Cox. 
Paxton v. Humble, fur. dirs. and costs. 
Carter v. Barnard, 
Marks rv. Solomons. 
Strother v, Dutton, exons. 
Short, Rawlios v. Rawlins. 
Chambers »v. Artis, exons. 
Hopkinson », Metara. - 
Carling v, Hebert. 
‘Marre. Hastlebarst. 
Walsh v. Trevanion. 
Gallier v. Cooke. 
Flint ». Warren, fur. dirs. and costs, 
Doughty »v. Saltwell ditto, 
Short, Bartholomew v. Bartholomew. 
Short, Ainsworth ». Taylor. 
- Crosiey v. Crosley, fur. dirs, and costs. 


Short, Brydges vy. Holmes. 
Jarvis v. Wardale. 
Parkin vy. Balgrowe, fur, dirs, and oests. 
James ». Wright ditto, 
Sewell ». Murray, otherwise Clarke, 4 causes, 
Lysure v. Marryat. 

[se 


VicesCpanceliar night Beurc. 
CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS, 
Raven v. Kirl, exons. 

Skey v. Garlike, dem. ' 
Michas., Dodsworth v, Lord Kinnard, 2 causes. 
Ditto, Smith v. Smith, 3 causes, 
S.O. Bonsfield »y. Mould, 2 causes pt. hd. 
Barker v. Birch, 
June x) Same v. Same, 
lars v. Same. 
ishop v. Chappel, fur. dirs, and costs. 
June 28 { Ditto v. ain cones. 
Grant v, Hutchinson 
Diekeneen v. Callbeck. 
Schofield v. Calmac. 
June 19, Gillan v. Morrison. 
June 19, Massey v. Duncan, 
Edinburgh Life Iasurance Company y. Jones. 
Congreve v. Harrison. 
Howells v. Williams. 
June 29, Sparkman v. Heming, 
June 28, Reynolds v. Whelan. 
July 1, Shand v. Shand, 
June 30, Cunliffe v. Lawrence, 
Juty 1, Goodricke ». Ward. 
July 2, Beaumont v. Hennett. 
July 5, Blair v. Ormond, 
Ditto Clark v. Cook. 
Ditte Smith v. Short. 
July 18, Perrott v. Novelli. 
July 8, Bull vo, Falkner. 
June 21, Penrice v. Penrice, 
July 18, Goodricke v. Moore, 
_ Short, Hall v, Gee. 
July 14, Smith v. 4 * 
June 21, Wroughton ov. Colquboan, fur. dirs, and 


n. 
“~s 15, Sewell vo. Walker, 
Jeune 21, Harrison.v. BranGil, fur. dirs. and costs. 
Short, Gilbard v. Pike. 
July 16, Arnold ». Barlow. 
Short, Ferraby v. Ferraby. 
July 16, Weaver v, Grant. 
Brewster v. Thorpe, 2 ceuses. 
Nokes ». Earl of Kilmorey. 
Parker ». Constable, 3 causes. 
I)itto Sturgis. 
Makepeace v. Jury. 


Vices® panceller GBligram. 
CAUSES, FURTHER DIRECTIONS, AND EXCEPTIONS, 


Michs. T., Menzies v. Desanges. 
Michs. T., Attorney-General v, Ward, 
June 30, Phillipson ». Gatty. 
To fix § Moor v. Vardon, 
a day ¢ Ditto v. Lachlan. 
Say v. Creed, 
Short, Dowle v. Lucy, fur. dirs. and costs. 
Walker v, Holloway, 
$.0.G, § Clarke ev. Melville, 
"2 Ditto o. Rickards, 
June 19, Rochfort », Lambert, fur. dirs, and pee 
tition, pt. bd. 
June 30, Gatty v. Phillipson. 
Belsham v. Percival 
Ditto v. Harrison. 
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Arnold o. Sturgis. Bateman v. Wilks, 

Jacob v. Short, 3 causes, Kincaid ». Nunn. 

June 19, Major v. Ward, exons, Beech v,. Ford, 

July 1, Robinson o. Robinson. Brierley v. Andrew. 

July 7, Hughes v, Williams. Lewis v. Damer. - 
Juneig § Hervey v- Towell, far. dirs, and Hunt o. Peacock. 

— Ditto v. Gurney, costs. Darnell v. Swift. 

July 3, hews v. Chichester. Ward wv. Price. 

July 6, Halstead v. Slater. Halford ». Stone. 

De Visme v. De Visme, fur. dirs. and costs. Sheffield v. Van Droop, 

Hickes v. Wilson, 2; Thomas v. Reynolds, fur. dirs, and costs. 

Ditto v. Hine. Attorney-Gen, v, Northcote ditto. 

Fagge v. Fagge, Hicks v. Hine, 2 causes. 

Morrison v. Lloppe Green v. Briggs. 

Ditto v. King Wood ». Machee. 

Rimell v. Wheatley. Short, Dew v. Bernard, fur. dirs. and costs. 

Parry v. Howell. Attorney-Gen, v. Storey. | 





CIRCUITS OF THE JUDGES. 
(The Mr. Baron Platt will remain in Town.) 













SUMMER 


CIRCUITS. | Mrmuanp. | Western. | NORTHERN. 








. NoRTH Sours 
Home. Norro.k. OxPORD. | Wares | Wanes: 


. a on 
Cc ission Lord Deu- it, c.J. Wilde. Pollock | B. Parke |B. Alderson.| J Colertage! 
ommissio * u . ° e \ J Maule. 


Days. B. Rolfe J. Williams, J. a J.Coltman| J.Patteson.| J. Erle. | 
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PROCEEDINGS IN PARLIAMENT RE- #house of Commons. 
NEW BILLS IN PROGRESS. 
LATING TO THE LAW. Ene cumbered E (Ireland). B 
Bopal Assents. June 21, 1847,: ” Highways Bill. In Committee. 
Poor Removal. istration of Voters. Re-committed. 
Towns Improvement Clauses. Parliamentary Electors. For 2nd reading. 
Drainage of Lands. Vexatious Actions. In Committee. 
. peng Debtors. For 5p ere 
oint Stoc mpanies. In ittee. 
Mouse of Mors, House of Commons Tuxation of Costs. For 
NEW BILLS IN PROGRESS. further consideration of 


report. 
London City Small Debts. For 2nd reading. Poor Laws Administration. For 3rd read- 


~ Juvenile Offenders. For 3rd readi ing. 
Highway Rates. For 2nd aadiaae” Abolition of Mastership in Chancery. For 
Clergy Offences. In Committee. and reading. 
Abolition of Public Office ia Chancery. 


—_— For 2nd reading. 


Che egal 


Observer, 


DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, JULY 3, 1847. 








“ Quod magis ad Nos 


Pertinet, et nescire malum est, agitamus.” 


le ee ee ee te 


ALTERATIONS IN THE JURIS- 
DICTION IN BANKRUPTCY AND 
INSOLVENCY. 





Tue bill proceeding through parliament, 
to abolish the Court of Review and alter 
the jurisdiction in bankruptcy and insol- 


Horat. 


™~ 


nishes another illustration of the absence of 
consideration, and want of practical know- 
ledge, evinced by those who have unfortu- 
nately had sufficient influence to induce the 
legislature to adopt so many ill-advised 
measures. The jurisdiction of the Court 
of Bankruptcy, under the 8 & 9 Vict. c. 
127, was in a great degree superseded by 


vency, has undergone several changes of|the County Courts Act, (9 & 10 Vict. c. 
greater or less importance since its intro-/95,) which in effect confined it to cases in 


duction to the House ef Lords. 


We have/| which judgment may still be obtained in 


now before us a copy printed hy order of|the superior courts, for a sum not exceed- 
the House of Commons on the 25th of|ing 204. In those cases, under the present 


June, after the bill had come from the 
House of Peers. The fourth section is 
altered and remodelled in various particu- 
lars. The mistake noticed in our last num- 
ber, (ante, p. 187,) of transferring the juris- 
diction in bankruptcy in cases where a fiat 
issues on the petition of the trader, under 


bill, the jurisdiction is divided between the 
Court for the Relief of Insolvent Debtors 
and the County Courts, in the same manner 
as the jurisdiction in insolvency. One ree 
sult produced by this arrangement is some- 
what anomalous. The judges of the Count 

Courts are entrusted with a power—whic 


the 7 & 8 Vict. c. 96, s. 41, has been cor-' the judges of the superior courts are ex- 
rected, by confining the transfer of jurisdic-  pressly deprived of,—to give effect to the 
tion to so much of the recited acts as re-| judgments of the superior courts by com- 
lates to “‘ matters of insolvency.” On thejmittal. ‘The judges of the superior courts 
other hand, a provision has been introduced ‘may be called upon to discharge a debtor 
into this section transferring the jurisdic-, who has been arrested upon a judgment 
tion and authority of the Commissioners of | obtained in one of the superior courts for 
the Court of Bankruptcy under the Small'a debt not exceeding 20/., but they have 
Debts Act, (8 &9 Vict. c. 127,) to the no power to order such a debtor to be de- 
Court for the Relief of Insolvent Debtors |tained in custody. The judges of the 


and the judges of the County Courts; and 
it is provided that the provisional assignee 
of the Incolvent Court, and the Clerk of the 
County Court, shall be and act as the 
officiul assignee of the estate and effects of 
the insolvent. 
. The transfer of jurisdiction under the 
Small Debts Act seems to have been an 
afterthought, and the manner in which itis 


County Courts, however, have authority 
under this bill, conjointly with the 8 & 9 
Vict. c. 127, to commit a debtor, against 
whom judgment has been signed in one of 
the superior courts for a debt under 202, 
for any period not exceeding forty days. 
An easy method of evading the penal 
consequences, and defeating the operation, 
of the 8 & 9 Vict. c- 127, is, we presume, 


sought to be carried out in this bill fur- | unintentionally suggested by the provisions 


Vou. xxx1v. No. 1,008. 


L 


; 
Fas 
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of the new bill. The 8 & 9 Vict. c. 127, 
s. 1, provides that the creditor may obtain 
a summons from any Commissioner of the 
Court of Bankruptcy, or any Court for the 
Recovery of Small. Debts, “‘withia the 
jurisdiction @f wingh suck Getter ghali se- 
side or be.’’ ‘ The bill under consideration, 
however, provides, that the defendant 
against whom .9 summons msues “ shal| 
have resided for six calendar months next 


Alterations in the Jurisdiction in Bankruptcy and Insolvency. 


sioner of the said court for the relief of insolv- 
ent debtors shall henceforth, singly, be and 
form a court for every purpose under all acts 
now in force or which may hereafter be in 
force relating to insolvent debtors.” 


~ 1 Sas clauee stood, withest any further 
provision, the difficulty suggested as to 
summonsesissued against judgment debtors, 
under the 8 & 9 Vict. c. 127, would exist 
with respect to insolvent debtors. An in- 


immediately preceding the suing out of} solvent who did not reside in one place for 


any such summons,” 


the court issuing the snmmons. The clause 
by which this uncalled for alteration is 
effected, and which is numbered five in 
the printed bill, is as follows :— 


“That from the time this act shall commence 
and take effect, the Court for the Relief of In- 
solvent Debtors in Eugland, and the commis- 
sioners thereof, and the judges of the county 
courts aforesaid, shall have jurisdiction in all 
tatters of insolvency and debt under the afore- 
#aid act, in manner following ; (that is to say,) 
the said court for the relief of insolvent debtors, 
and the commissioners thereof, in all cases in 
which the insolvent, in cases of insolvency, or 
the defendant, in the case of any summons 
issued under the aforesaid act for the better se- 
curing the payment of small debts, shall have 
resided for six calendar months next immedi- 
ately preceding the time of filing his petition, 
or of the suing out of any euch summons afore- 
said within the counties of Middlesex or Hert- 
ford, or within such parts of the counties of 
Kent, Surrey, Sussex, and Essex as do not ex- 
ceed the distance of 20 miles from the General 
Post-office, to which district the jurisdiciion of 
the said court andthe commissioners thereof 
under the aforesaid acts is hereby restricted, 
and the judges of the county courts aforesaid, 
in all cases wherein the insolvent or defendant 


shall have resided elsewhere, and shall have re- | 


sided for six calendar months next immediately 
preceding the time of filing his petition, or the 
suing out of any summons within the district 
ofthe judge of the court to which such insolvent 
shall prefer his petition, or to which any plain- 
‘iff may apply for any summons as aforesaid, 
and that every commissioner of the court for 
the relief of insolvent debtors, and every judge 
of the county courts aforesaid, shall, from and 
after the time this act shall commence and take 
‘effect, have and exercise, in the prosecution of 
wuch petitions and summonses filed and issued 
m such courts respectively, the like power an 
authority in all reapects under the aforesaid 
acts as the cemmisgionere of her Majesty’s 
Court of Bankruptcy and district courts of 
bankruptcy have heretofore had and exercised, 
‘on the presentation of petitions of the insolvent 
debtore, and on such summonses as aforesaid 


~ + = d= pack acts,except as hereinafter otherwise 


shall each of them, singly, be 


q| nearly the same words, by the 7 & 8 


within the district of | six months next preceding the date of his 


petition, would not have a /ocus standi as 
an insolvent petitioner in any court. This 
appears to have been foreseen, and is at- 
tempted to be provided for, though we will 
not take upon us to say effectually, as re- 
gards insolvent debtors, by the 7th section, 
which is in these words :— 


| Provided always, That if any such insolvent 
shall not have so resided for six months in any 
‘one place as aforesaid, then the jurisdiction 
aforesaid in matters of insolv shal be veated 
either in the court for relief of insolvent debtors 
‘in London, or in such one of the said county 
courts as the said court for the relief of insal- 
vent debtors shall frum time to time order.” 


There is no similar provision, nor any 
‘other provision, as to the jurisdiction under 
the Small Debts Act, and, as already 
stated, the consequence will be, if the bill 
| passes in its present form, that a judgment 
debtor under 20/., who accidentally or in- 
 centionally changes his place of domicile 
s0 as not to resile at 4 time for six 
months in any district, will be altagether 
exempted from the operation of the act, 
Why a fraudulent or contumacious debtor, 
shifting his place of residence, should be 
placed in a more favourable position, and 
not subjected to the punishment that awaits 
one who is not of a migratory habit, those 
who have'framed the bill can best explain! 
The latest edition of the bill retains the 
clause (numbered 11) authorising the Lord 
Chancellor to give directions for sittings .of 
the Court of Bankruptcy elsewhere than im 
London, although a similar authority is ab 
ready conferred upon that eee in 
ick 

c. 96, section 44. It is more remarkable, 
and much more objectionable, that no pro- 
vision is introduced to avoid the palpabte 
absurdity already pointed out, (anée, p.186,) 
of calling upon the Commissioners for the 
Relief.of Insolvent Debtors to adminiwter 
two distinct, and in some respects, adversa, 
systems of Insolvency Law under the eume 
roof, and it may be within an hour, the in- 





. 
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sebvent petitioner being left to select which 
system the most appreres of, and the court 
having no voice in the selection. 

_ Weare glad toobserve, from various ar- 
ticles which have appeared in the daily 
prints, that this measure begins to attract 
pallic as well as professional attention, in 
some degree proportioned to its import- 
ance; and we still indulge the hope, that 
its glaring defects and omissions may be 
discovered in sufficient time to prevent the 
mischievous consequences to be appre- 
headed frem giving it precipitately and in- 
considerately the force of law; and that 
the whole subject may be allowed to stand 
over until an opportunity arrives for mature 
deliberation. 





ILLEGAL COMMITMENT UNDER 
THE SMALL DEBTS ACT. 





THRE case te Thomas Kinning, 
browght under the consideration of the. 
Cosrt of Queen's Bench, and subsequently | 
ef the Court of Common Pleas, by Aadbeas | 
corpus, during the Inst term, rds an-| 

remarkable example of the total | 
absence of ordinary foresight exhibited by 
these who undertake the duty of framing 
mnodern acts of parliament. | 

The statute 8 & 9 Vict. c. 127, “ for! 


Rl 


not exceeding forty days, to the commen 
gaol, &c. 

A person named Townley, having ve-. 
covered a judgment for 19/. 19s. in the 
Sheriffs’ Court ef London, against Thomes 
Kinaing, summoned him under the section 
above referred to, before Mr. Bullock, the 
judge of the court, and it appearing to that 
learned gentleman that the defendant was 
in a situation which enabled him to pay the 
debt and costs by instalments, an order was 
accordingly made, in the usual form, for 
payment by instalments of 2/. per month, 
and the defendant having made default in 
the payment of the first instalment, this 
same learned judge made an order for he 
commitment to Whitecross Street prison, 
for the space of forty days from the time 
of his arrest. 

The gaoler’s return to the habeas corpue 
set forth the warrant of commitment by the 
judge of the sheriff's court, and it was 
urged on behalf of the prisoner, that the 
commitment was bad, because it did not 
appear on the face of the warrant that the 
defendant had been summoned previous to 
his commitment to show cause why he 
should net be committed. It was conceded, 
that if the order for committal was to be 
regarded in the nature of a judicial pro- 
ceeding, it was invalid, because it did not 
appear that the defendant had an opportu- 


better securing the payment of small) nity of being heard aganst it; and the con- 
debts,” our readers will recollect, passed | tention was, whether the judicial discretion 
towards the close of the session of 1845,|was not completely exercised when the 
end was generally understood as intended | defendant came before the judge on sum- 
to afford a tion to the smaller|mons in the first instance and the latter 
class of traders, for the protection of which | ordered payment of the debt by in- 


they were suddenly deprived, by the act) stalments. 


ef the previous session, abolishing arrrest 
in execution for debts under 20/. The 
ferst section of the Small Debts Act pro- 
vides, that a creditor obtaining judgment 
m respect of a debt under 20/., may sum- 
—— debtor before a Commissioner of 

upts, er the judge of ary Court for 
the Recovery of Sirall Debts, within the 
jarisdiction of which the debtor may reside, 
and on the debtor appearing he may be 
examined as to his property or means of 
payment, and it shall be lawful for such 
commissioner or judge to make an order on 
the debtor for the payment of his debt by 
imstalments or otherwise, and if he appears 
te have the means ef paying the same by 
tastakments or otherwise, aud shall not pay 
the same at such times as the commissioner 
er judge ehall order, then it shall be Jawfu! 
for such commissioner or judge to order 
gach deiner to be committed for any time, 


The Court of Queen’s Bench was divided 
upon the question thus raised; Lord 
Denman and Justice Erle being of opinion 
that the return was sufficient, whilst Patte- 
son, J , and Coleridge, J., were of an oppo- 
site opinion. Lord Denman and Justice 
Patteson both remarked upon the looseness 
and uncertainty with which the act was 
drawn up, and the latter peintedly observed, 
that the person who framed the statute 
evidently had fergotten that when a debt 
was ordered to be paid by instalments, the 
peried fixed for payment of the last instal- 
ment might be at a considerable interval 
after the making of the order, and that 
many circumstances might arise in that in- 
terval which weald enable the debtor satis- 
factorily to acceunt for hie default. As 
the Court ef Queen’s Bench -was equally 
divided on the matter, the prisoner was 
remanded by that court; but the-case was 
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brought immediately afterwards, by habeas 

us, before the Court of Common Pleas, 
and the judges of that court unanimously 
agreed with Justices Patteson and Cole- 
ridge, that the committal was bad, mainly 
upon the ground disclosed in the judgment 
of those two learned judges, that the order 
to imprison was a judicial act, involving 
two questions,— Ist, whether the defendant 
ought to be imprisoned? and 2ndly, if he 
ought to be imprisoned, whether it should 
be for forty days or any shorter period ? 
It was not consistent with the general prin- 
ciples of law that questions of such import- 
ance, in which the subjects’ liberty was 
concerned, should be determined without 
affording the party more immediately in- 
interested an opportunity of being heard. 
Upon these grounds the return to the 
habeas corpus was held to be insufficient, 
and the prisoner was ordered to be dis- 
charged from custody. 

Justice Erle, in his judgment, adverted 
to the importance of the question raised in 
“ Kinning’s case,” inasmuch as a provision 
was to be found in the County Courts Act* 
precisely corresponding with the first sec- 
tion of the 8 & 9 Vict. c. 127, and if the 
committal in “ Kinning’s case” was bad, 


committals by the order of the judges of 


the County Courts, would be open to a 
similar objection. As a majority of six 
judges to two have determined that the 
committal in “ Kinning’s case’’ was in- 
valid, it follows that when a judge of the 
County Court orders the payment of a 
debt by instalments, and there shall be a 
default of payment, the judge will not be 
authorised to make an order for the im- 
prisonment of the defendant, until he is 
again summoned to show cause why he 
should not be imprisoned, and as we have 
already seen, the summons in such case 
will not be effectual, unless it has been 
personally served on the defendant.° There 
is no doubt that the effect of this decision 
will be, to diminish the cfficacy of the 
cheap and summary method of adjudication 
in respect of small debts contemplated b 
the late acts of parliament. We cordially 
concur, however, in the sentiment so well 
expressed by Justice Coleridge, in Ken- 
ning’s case, that a deliberate and careful 
investigation must always necessarily be 
attended with some expense, and that the 
courts ought not to be deterred from as- 


© See 9 & 10 Vict. c. 95, sections 98 to 101 
inclusive. 
» Vide Leg. Obs. vol. 33, p. 459. 
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serting legal principles, because their ap+ 
plication might be attended with some im 
convenience, In such cases it is the pro« 
vince of the legislature to find a remedy 
for the evil, 





THE HOUSE OF COMMONS COSTS 
TAXATION BILL. 





Tus bill has been amended in the fol- 
lowing particulars :— 

1. The retrospective provisions are omit 
ted, and it will now operate only on the 
business of future sessions of parliament. 

2. As the bill was originally brought in, 
a taxation was to take place in every in- 
stance. The client, however well satisied 
with his solicitor, was compelled to incur 
the expense of taxing his bill. This has 
been altered. 

3. The authority to the Speaker to ap- 
point a taxing officer remains, with power 
to the Speaker to prepare a list of charges 
to be the utmost charges thenceforth to be 
allowed upon any such taxations in respect 
of the several matters therein specified. 
But the following addition has been made : 
—* Provided always, that the said taxing 
officer may allow all fair and reasonable 
costs, charges, and expenees, in respect of 
any matter not included in such list.” 

4. The power to call for books and 
papers is alsoretained. But the power to 
take a general account has been expunged. 

5. No application to tax can be enter- 
tained after verdict, nor after the expira- 
tion of six months from the delivery of the 
bill of costs. But the Speaker is em- 
powered, after the expiration of the six 
months, if he shall think fit, on receiving a 
report of special circumstunces from the 
taxing officer, to direct a bill to be taxed. 

6. An appeal from the taxing officer is 
given by memorial to the Speaker within 
21 days after the taxing officer's report ; and 
the Speaker may refer the report back to 
the taxing officer. No other appeal is 


Y | allowed, 


7. The report of the taxing officer, with 
the Speaker's certificate thereon, is to be 
conclusive as to amount, and to have in any 
action the effect of a warrant to confess 
judgment, unless the party charged shall 
have pleaded that he is not liable, in which 
case the certificate is to be conclusive as to 
the amount which shell be payable by the 
defendant in case the plaintiff shall recover 
a verdict. 

Many of the objectiunable ptovisions im 
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the original bill have thus been removed ; 
bat the Speaker is not limited in his choice 
of a taxing officer: he may appoint a bar- 
rister, or an attorney, or an officer of the 
house, or any one else. There is no doubt 
that the right honourable gentleman will 
endeavour to make a good selection: we 
hope he will succeed, and that justice will 
be done both to client and solicitor. 





NOTICES OF NEW BOOKS. 





The Statutes and Orders relating to Prac- 
tice and Pleading in the High Court of 
Chancery, from 1813 to Easter Term, 
1847, classified according to the respective 
proceedings in a suit ; with a Time Table | 
and Notes. By Samue. Simpson Tou.- 


perly omitted all the orders of a temporary 
nature, and (except in a few instances) the 
orders relating to the suitors’ funds, as 
being of no practical utility. All the other 
orders will be found in the appropriate 
parts of the work; but such of them as 
as have been discharged expressly are 
placed in an appendix. It is observable, 
however, that, besides the orders so dis- 
charged nominatim, all other orders and 
parts of orders inconsistent with the orders 
of the 8th May, 1845, were discharged by 
the first order of that date. Such incon- 
sistent orders are included in the body of 
the work, as the compiler was unwilling to 
take upon himself the responsibility of 
omitting any orders or parts of orders on 
the ground of their coming within that 


provision, 

This is a difficulty which the compilers 
388. xxii of books of practice must unavoidably en- 
iM <e : i P gd her we ree have bi = bl 

‘ observes in his preface,’ Mr. Toulmin would have endeavoured to 
by way of apology for the publication of ajovercome it. We hope he will in a new 
collection of statutes and orders relating to edition make the attempt. It would 
Chancery practice, in addition to the works have been desirable, in making general 
already in existence, that the utility of the | orders so extensive as those of May, 1845, 
present work consists in the arrangement, | if od phan could have satisfactorily em- 
by which all the modern enactments and ‘bodied therein all the previous orders in- 
regulations now in force are classified under | tended to be retained, _and thus have 
dbentl den cece tot, make Gine Mame i nee 

’ ¥ ° 3 

being divided into sections and subd. trust, when the judges will direct some 
visions, so that all recent alterations affect- competent officers to prepare such a code ; 
Ing any particular point may be seen at and the present and other similar works 
ma Sages diogty weefal method will og great service in the execution of 
is ig an exceedingly useful method in ' the task. 

a@ work on the ruheine of the court, fur the’ The following is a summary of the 
saving of time, by readily finding whatever ' contents of the volume :— 

may be required, is of the greatest moment | 
both to counsel and solicitors actively en- | 
gaged in the midst of pressing business. 
The convenient arrangement which Mr. 
Toulmin has pursued was probably sug- 


MIN, Esq., of Gray’s Inn, Barrister-at- 
Law. London: Sweet. 1847. Pp. 


1. General orders. 2. The judges of the 
court. 3. The officers of the court. 4. The 
records of the court. 5. Solicitors. 6. Parties 
to the suit. 7. Informations and bills. 8. 
Service of notices and other proceedings. 9. 





gested to him during his practice as a 80- Subpoena. 10. Service of copy bill. 11. Con- 
livitor, and which he now, on his call tothe tempts. 12. Pro confesso, 13. Appearance. 


bar, successful 14. Traversing note. 15. Demurrers and Pleas. 
present work. 16. Answers and exceptions for insufficiency. 
The collection of statutes commences| 17. Preliminaty inquires. oe - 
with the act 55 G. 3, c. 24, by which a Vice- |Buk. 19. Joming iene ea. 22. Decrees 
Chancellor of England w inted. The| irq orders. Stain taut. 
sancellor of England was appoint and orders. 23. Rehearings and appeals. 
statutes prior to that time are deemed by/}24. Issue at law. 25. Proceedings in the 
Mr. Toulmin of little importance in his|Master’s office.— Reports and exceptions 
ent work. ©The orders comprised|thereto. 26. Motions and petitions. 27. In- 
within it commencein 1814. He considers | junctions and proceedings in the nature of in- 
that the earlier orders are for the most iggy Marg oi. Aly ; gg eecia 
ares obsolete and inconsistent ‘with the for scandal and impertinence, and proceedin 
modern practice of the court, and he has}+)ereon. 31. Election to at law or it 
therefore adverted to them only so far as equity. 32. Cross billof discovery. 33. Time. 
necessary in the notes. He has also pro-|34. Costs, 35. Fees 36. Transfer of equity 


ly brings to bear in the 


ad & 


uriedictions to the Court of Chancery. 37. 

nees of draining settled estates. 38. The 
sale and purchase of lands for public under- 
takings. 39. Joint-stock companies. 

The first Appendix contains statutes abolish- 
ing offices of the court. The eecond comprises 
orders discharged, superseded, suspended, or 
amended by other orders. 


Under each head of the work Mr. 
Toulmin has quoted the statutes chrono- 
logically, and then the orders either chro- 
nologically or according to the usual pro- 
ceedings in a suit; and whenever a section of 
a statute or an order could be conveniently 
divided, so much of it only is inserted as is 
applicable to the particular subject, but in 
general the whole of each section or order 
is contained in some part of the book, and 
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ATTORNEYS AND SOLICITORS. 


WE last week quoted from the report of 
the commissioners containing their concla- 
sions with regard to Barristers, (see p. 188, 
ante.) We now proceed to the Solicitors~ 
The committee observe, that they have 
been treated more as mechanical agents for 
carrying out the practical processes of the 
profession; and as the future chemist and 
apothecary is bound an apprentice, so is 
the future solicitor artieled as a . 
the purpose of learning what has been too 
much considered in both cases as matter 
of mere manual dexterity. Henee, what- 
ever higher or more comprehensive in- 


may be found by referring to the Tables of| struction he has been enabled te acquare, 


Statutes and Orders. Each section and 
order is given verbatim, except in some 
instances where an abstract was considered 
sufficient, or where a reference is given to 
another part of the work; and in all such 
cases the distinction is apparent, or is de- 
noted by brackets, and is also pointed out 
in the Tables of Statutes and Orders; but 
formal recitals, &c., have generally been 
omitted, 





FORGERY OR ALTERATION OF A WRIT 
BY AN ATTORNEY. 





AN attorney has been committed for trial by 
the istrates of Sheffield, upon a charge of 
having forged a writ. 

It appears that the attorney had been in- 
structed in November last, by the trustees of a 
benefit club, to iesue a writ against a person who 
had failed to pay the money which he had bor- 
rowed of the club. Before the writ had arrived, 
the defaulter made arrangements for payment ; 
but the attorney said that he had received the 
wnt on the day following that on which the 
arrangements were made, and he was conse- 
aig paid 25s. costs. When the sum was 
paid, he was required to deliver the original 
writ; and with some reluctance he handed over 
& writ in which several erasures were discern- 
ible. The writ was suspected to be a forgery, 
and the attorney was afterwards apprehended. 
_ Aclerk of Queen’s Bench O fliee, Lon- 
don, stated, at the last examination, that no 
precipe for such a writ had been issued in No- 
vember last ; and he believed that the pracipe 
for the writ preduced in court had been issued 
im Pes 1846. 


: ra o to abandon the 
¢ attorney would produce a letser 
from his London enclosing the writ, or 


it; but he was unahle to effbr any. proof whet- 
Over. 


——— 


he owes it almost exclusively to himself. 
The aid he has received from bench or 
bar amounts very nearly to nothing. Of 
late, these individual and isolated efforts 
have taken a mure co-operative character, 
and societies have been founded and sup- 
ported by the body itself, for the joim 
purpose of watching over conduct and pro- 
viding education for this branch of the pro- 
fession. To each of these particulars it 
will be necessary to advert more speci- 
fically. 


* Originally, the attorneys were required to 
belong to the. Inns of Court, or the Inns ef 
Chancery: ‘ There is a rule as late as the reign 
of Queen Anne,’ ‘requesting them to come 
to commons.’ ‘After that time the Inns ap- 
pear to have made a number of regulations ; 
whether the numbers entering for the bar 
were too great, or what the cause of it wee 
Iam unable to say, but of late years, withi 
the last 40 or 50 years, arule has been made 
at all the Inns of Court, prohibiting any gen- 
tleman studying for the bar, who is an attor- 
ney, or under articles of clerkship. Since 
that time they have ceased to gees | to those 
Inns, except for the purpose of holding charm- 
bers. The Inne of Chancery are at present 
five: Clifford’s Inn, New Inn, Clement’s Inn, 
Barnard’s Inn, and Staple’s Inn. Thavies 
Inn and Furnival’s are no longer societies, the 
property is in the hands of individuals. 

e Inns of Chancery are now entirely under 
the government attorneys, though this 
does not appear to have been the original con- 
stitution of the society. Their are im- 
considerable, not much more than euficient to 
pay the expenses of their establishments, de- 
rived principally from the rent of chambers - 
many of the chambers, it appears, have been 
purc by individuals ; the proceeds of sack 
as remain in the hands of the society, with fees 
of admission, constitute their entire income. 
lt ie now quite clear how far the Inns of Cham~ 


cery had for object the eommmunieation of im 
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stracton, or the acquisition ef legal knowledge. 
‘Fhere have been occasional Mey at some of 
the Inns of Chancery as well as at the Inns of 
Court. The Inas of Court send te some of 
them a reader, who delivers, it appears, only 
ene ot two lectures, not to all of thein, but to 
some of the minor inns only; but this is not 
katended for purposes of instruction, but merely 
im compliance with a matter of form, ‘to enable 
the reader himself to be qualified in his progrese 
te the bench.’ It evinces certainly, as similar 
forms in the Inns of Court, traces of an earlier 

plicatien of these iane, as well as the Inns of 
Court, to purposes of instruction; but the 
reality, if it ever existed to any extent, has long 
since passed away, and no instruction of any 
kind has been given for a great many years. 
‘Fhe only use of these inns appears to be the 
contiavance of commons anid chambers, which 
latter, however, are not confined to attorneys, 
but may be held, in the quality of tenanta at 
least, by strangers.* 

“As a substitute for this deficiency of in- 
struction in the Inns of Chancery, or rather as 
& Necessary accompaniment to al] theoretic in- 
struction, must be considered the knowledge 
of the practical part of his profession (no doubt 
of great importance,) which it is intended the 
selicitor should acquire, through the system, 
and during the period of apprenticeship. This 
system, as now carried on, is analogous to that 
pareued by barristers when attending on con- 
veyancers, special pleaders, and equity draughts- 
men; with this difference, that in the case of 
the solicitor such course is compulsory by act 
of parliament, in order to qualify for admis- 
Sion to the profession; in the case of the bar- 
Mister, though usual, altogether optional. The 
period required by the act to be spent under 
articles with the solicitor is five years, Pre- 
wiously to admission to the office no exami- 
mation is necessary; no particular amount of 
knowledge of any gay Say is required, it ap- 
pears, by the bench or by the solicitor. ‘The 
course of studies pursued in the office is en- 
tirely left to the choice of the pupil; the prin- 
cipal may direct, but cannot in the least degree 

any course to be pursued. Indeed, it 
is a general complaint on the part of the articled 
clerks themselves, that very little attention is 
paid by the solicitor to the direction of their 
studies ; in fact, it cam acarely be expected 
from solicitors in any degree of practice; their 
time is so much occupied with the duties of 
their profession that they can scarcely take up 
the points which are requisite for looking after 
their education. ‘There is no prescribed course 
of occupation during the day: the solicitor may 
perhaps direct a certain draft to be drawn, ora 
eertain paper to be copied; and if there be no- 
thing of that kind going on, the articled clerk 
at — . Even the ss of 
papers, which presupposes some share of in- 
tellectual exercise and application, is altogether 
easnal., it very much depends upon the articled 


*. See Mr. Mawgham’s evidence. 
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bimealf; he is almost entirely left to his} 
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own discretion; aad therefore, anless he quali 
fies himself for that purpose, nothing wil be 
put into his hands beyond what any person 
could do, namely, copying. There is no attend- 
ance in university, college, or any other insti- 
tution, nor any course of legal lectures, insisted 
on: his very attendance at the courts of lgw is 
merely in execution of cuties of a purely formal 
nature imposed, nor is any for bis own use, by 
the solicitor to whom he is apprenticed: so 
that, without exaggeration, it may be stated, 
that, as far as any course of legal education ia 
in question, the apprenticeship of the articled 
clerk is generally occupied in very little more 
than the learning and applying of technical 
termes, unless indeed by individual exertion he 
may qualify himself far duties of a higher 
order. Some sort of check has been sought to 
be put to this neglect by the enforcement of a 
final examination previous to, and as the con- 
dition for, admission to the profession; but 
this examination, either as to quantity or quality 
of knowledge required, mode in which it is.in- 
sisted on, or precision with which it is tested, 
appears to altogether in uate to the 
purposes fur which it is presumed it was de- 
signed. Six months previous application would, 
in the opinion of Mr. Payne, be quite sufficient 
to enable an ordinary student to pass. The 
uestions refer to forms and principles, — 
e former considerably predominate. e 
examination is wholly written, and seldom laste 
for more than a day. There is no inquiry made 
from the candidate as to previous study, be- 
yond the mere query, unattended with an 
consequences, of ‘ What books have you ‘ 
ey lectures have you attended?’ nor is 
any notice taken of the more or lees degree of 
application evinced during his apprenticeship.° 
So far, then, as the mass is concerned, no 
guarantee whatever existe for that competency 
which the pablic have a right to demand. A 
certain number, no doubt, about one-tenth, 
endeavour to supply these deficiencies, ys at- 
tendance at barristers’ and conveyancers’ cham- 
bers, for about one year of their apprenticeship ; 
but as this exempte them from all duties to 
solicitor, it must be with hie consent, either 
atipulated for in the articles themeelves, or ob- 
tained by subsequent arrangement. Solicitors, 
in general, act liberally in this particular, and 
this concession, if so it may be called, goes 
farther to secure to the pupil the acquisition of 
some sort of Jegal principles than any other 
‘poh of their course. The profession, — 
ve so felt these defects, that, with 
laudable seal, seconded by much discretion 
and intelligence, they have endeavoured, under 
different forms, to provide, by individual 
exertion, a more efficient course of instruction 
for the young pupil; with this view, and espe- 
cially in consequence of the rule made at all the 
Inns of Court, within the reece ig ear 
prohibiting any gentleman ying for the 
who is an Attorney, or wader iden of clerk-- 





| > See Mr. Bayne’s evidence. 
| © See Sir George Stephen’s evidence. 
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ship, in 1827, the ‘Incorporated Law Society’ 
was founded by Mr. Bryan Holme, and many 
leading solicitors of the time. There was an 
old law society, indeed, prior to this, the im- 
mediate result of the exclusion from the Inns 
of Court just noticed, but they had no building 
nor ¥brary till the establishment of the Incor- 
ge Law Society of 1827, gave rise to both. 
is society is governed by the body iteelf, 
that is, by 30 members of the society, periodi- 
cally elected, called the council. The number 
of members now amounts to 1,400, and the 
annual increase is on an average from 50 to 60. 
The conditions are 15J. on admission, and an 
annual subacription by a town member of 2/., 
and by a country member of 1/. The prin- 
cipal object of the society was the founda- 
tion of a library, in which they have amply 
succeeded ; it was opened in 1831, and now 
contains 6,000 volumes, and is likely to in- 
crease rapidly, 400/, a year being applied to 
that purpose: the second was the establish- 
ment and maintenance of courses of legal 
lectures ; under what conditions, and at what 
rate of payment, is regulated by the society. 
Three courses of lectures, each course compris- 
ing 12 lectures, commencing in the beginning 
of November, and terminating at the end of 
March, are annually delivered by the lecturers 
appointed by the society, to which it would a 
pear others are added, so as to augment the 
courses altogether to five. These courses em- 
brace most of the great departments of law; 
there is one on common law, another on con- 
veyancing, a third on equity, a fourth on bank- 
ruptcy, and a fifth on criminal law. There are 
three lecturers, selected from the bar, and each 
receives a salary of 100 guineas for a course of 
12 lectures, Fees are received by the society, 
and out of these fees the lecturers and all the 
other necessary expenses are paid. The mem- 
bers of the socie ve free admission, in right 
of their membership ; there are, besides, about 
200 articled clerks who are permitted to attend, 
and who pay 2/. for the whole of these several 
courses, the public at large paving more. These 
ectures are not accompanied by any examina- 
tion or class instruction, nor is attendance on 
them tested by certificate, or are they in an 
way obligatory. A final examination, in ; 
takes place, (to which reference has already 
been made,) originally under a rule of court (in 
1836,) and at present under act of parliament 
(7 Vict. c. 73,) passed 22nd Aug. 1843. Under 
this act the judges are directed to appoint ex- 
aminers. A rule of court determines the num- 
ber, nature, and order of proceedings. There 
are five examiners, of whom fovwr are solicitors, 
selected by the ju from the council of the 
motte A changing in rotation every year, and 
presided over by one of the Masters of the 
three superior courts, taking it in succession, 
one Master from each court. They are allowed 
fees, under the authority of the act of parlia- 
ment, on the examinations, but the examiners 
— no Aa pr apni, the beage the fees to 
: ed to the parpoees of the society, and 
sire thats servicea altagether gratuitously. The 
~ 
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order of proceedings is as follows: all candi- 


dates are examined each term in one day. The 
begin at 10 o’clock in the morning, and eac 
candidate receives a paper of questions on hia 
sitting down (the rules of court prescribing 
written or printed papers, the examiners do not 
think themselves at hberty to put any questions 
vind voce,) and is allowed till 4 o’clock to an- 
swer them. These questions are in five depart- 
ments. The candidate is required to answer in 
three of them, two of which must be in com- 
mon law and equity; he may select convey- 
ancing, bankruptcy, or criminal law for 
third. There is no examination for honours, 
The examiners do not conceive themeelves 
authorised under the act of parliament or rules 
of court to confer honours. The certificate of 
examination merely bears that the candidates 
passed are fit and capable of acting as at- 
torneys; the degree of fitness or capacity 
examiners do not consider themselves war- 
ranted to determine. The examination thus 
serves merely as a guarantee against absolute 
incompetency. It is merely a question whether 
the candidate shall pass or be postponed. In 
1834 the candidates were considerable; in 
1837 the numbers passed were 424; the num- 
bers postponed 15; in 1845 the numbers ex- 
amined were not more than 318. The total 
numbers postponed for the last 10 years 
amount to 200. When these numbers are 
compared with those attending upon the lec- 
tures, it will be seen that a large portion of 
the candidates can scarcely have availed 
themselves even of that provision for instruc 
tion. When the institution waa first esta- 
blished, and these lectures instituted, the at- 
tendance amounted to about 300; they have 
now decreased to 200. The cause for decrease 
in both instances has been in some measure 
accounted for by reference to extraneous causes, 
though, as far as regards decrease in the annual 
admiesions to the profession, the examination 
itself, by excluding a certain proportion of can- 
didates, the totally unfit, may have also had its 
influence.* 

“There are other institutions established for 
similar purposes, and of analogous constitution 
to the Sanne Law Society, to be met 
with in other parts of England, to the number 
at least of 30, if not more. At the head af 
these, and a3 the model from which the other 
societies seem to have derived their regulations, 
may be placed the ‘ Manchester Law Society.’ 
These societies are altogether voluntary, and 
have originated from the zeal and exertions of 
a few respectable individuals. The Manchester 
Law Society appears to have originally Leen 
projected and constituted for purposes of a pro- 
fessional nature, for the preventing of improper 
practices, and watching over such ~~ 
and other proceedings as might affect the pro- 
fession po pi public. The society later ex- 
tended its views to educational objects. Many 
of the principal members thought it advisable 
to give lectures to the articled clerks, and dur. 


4 See Mr. Maugham’s evidence. 
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ing the years 1844, 1845, and 1846, lectures 
were 60 given and are now continued. These 
lectures are usually furnished by the members 
of the society, with the assistance of one or two 
barristers, who have been kind enough to 
volunteer; they are wholly gratuitous. They 
purport to embrace commercial law, the law of 
evidence, conveyancing in 1 department, 
criminal law, and legal and moral training, fit- 
ting the younger branches of the profession fur 
respectably cm baths ere position. A dozen 
are given each year. During the present, there 
have been, on the Law of Mortmain and Cha- 
ritable Uses, which may be said to be a part of 
conveyancing, two; on the Law of Settlement, 
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year he is occupied in merely copying; he ac- 
quires a habit of drawing law forme ; as he ad- 
vances, he goes through the details of the busi- 
ness, and he at last comes to be what 1s called 
an out-door apprentice, that is, doing court 
business. This information is entirely technical; 
he has no opportunity of learning upon evhat 
principles these technicalities are founded ; it is 
not the habit of his master to lecture him, or 
to assist him in any way whatever. When he 
becomes an out-door apprentice, he is employed 
in the daily business of the courts, atten 
motions and causes at trial, and filing pleadings, 
but with no farther aid in acquiring informa- 
tion or practice than what may be furnished by 





four; on the Law of Mortgage, three; on the) his own observation and industry. ‘The opera- 
Law of Landlord and Tenant, one. ‘They do/ tion of this want of instruction and control is 
not propose to follow out the same in continued’ forcibly depicted by Mr. Mahony. He states, 
courses, but to take up such subjects as are of that in his own person he experienced its in- 
more general or immediate interest, in detached jurious consequences, and has since seen simi- 
lectures, unaccompanied by private class in- lar results in the character and conduct of 
struction, or special or general examination.|others. ‘I have no hesitation,’ says he, ‘to 
The attendance ia described to have been re-' tell the committee, that when ] was sworn in 
~— good. ‘The members of the society, as an attorney, I was utterly ignorant; I spent 
chosen by ballot, amount at present to 200,! my time idling, and it was not until the neces- 
comprising nearly all the respectable solicitors | sity arose for my devotion to my profession for 
in Manchester. The other societies apread my own interest, that I bgan to acquire know- 
over various parts, but especially the north of ledge.’ There are many cases, however, in 
the kingdom, do not materially differ in con- 'which this late reform does not take place; 
stitution or object from this of Manchester, many cases in which the idle apprentice be- 
though inferior in the efficiency with which | comes and continues the idle solicitor through- 

ont life. ‘1 have had, for instance,’ continues 


their arrangements are carried out.° 

“The education, legal and general, of the so-|the same experienced witness, ‘in my own 
licitor is still more neglected in Ireland than in| office, from time to time, a great number of 
England. The opportunities presented: are | apprentices, and I do not think that, (with the 
fewer, and less advan taken of such as are | exception of two or three at most,) any of them 
found to exist. As in England, the system of! practised; they had the very best opportunities 
apprenticeship prevails, with few even of the | of learning their business there, all varieties of 
benefits derived’ from it in that country. The) business, perhaps, but they never have prac- 
young apprentice, previously to his being ar-|tised; they have gone away completely igno- 
ticled, is obliged to state in his memorial at) rant, and since have changed their professions, 


what school he has been educated, and what 
Latin and Greek works he has read. No fur- 
ther inquiry is made as to how he has read 
them, or what he has retained. If he has 
uated in the university, his apprenticeship 
is indeed shortened to three s from five, 
(the usual period,) implying thereby the advan- 
re of previous education, and offering a cer- 
tain inducement to its acquisition, but implying 
it in rather an inconsistent manner, as if the 
period of apprenticeship were applied to such 
purpose, or indeed Ng other than the fa- 
miltsrising the apprentice, lettered or unlettered, 
with mere technicalities. 
“«The young 71 weicanag | says Mr. Mahony, 
rally goes, if he can, or if his parents are 
le to afford it, to the first office; that office 
is fult of business, and the heads of it have no 
time to give him instructions ; and in fact they 
do not io it.” ‘The young man has an oppor- 
tunity of doing business if he thinks fit, but it 
is entirely in his own hands; there is no system 
of instruction whatever. Even if he attends to 
his profession, his study is entirely limited to 
the technicalities and forms of law, In the first 


* See Mr, Taylor’s evidence, 
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and othess are.in no profession at all.’ To 
correct or remedy these defects, there is no ex- 
amination; no certificates beyond the usual 
certificates of attendance at dinners for the s 
cified number of terms in the English and Irish 
Inns of Court; no rewards, no honours. Nor 
does it appear that much woh is given 
or effort made on the part of the profession, or 
the apprentice himself, to supply these wants. 
The pupil seldom is seen to attend the lectures 
of the university, limited as they are, nor, as in 
England, a conveyancer's or barrister’s office. 
It is true, indeed, some slight knowledge and 
mechanical quickness may be gained from the 
circumstance, that in Du => Mr. amnent 
states, conveyancing is ge y y 
the attorney 4 ‘The first drafts of the deeds are 
prepared in the golicitor’s offices, and are sent 
to the counsel for revising ;’ bat this of itself is 
only another evidence of the gross neglect al- 
lowed to prevail. Questions of great nicety, 
reposing upon important principles, and those 
rinciples requiring great judgment and know- 
lake, and therefore great study and thought 
for their application, which in England are re- 
served, on this conviction, to the higher branch 
of the profession, who specially devote them- 
L 5 
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selves to such studies, are devolved without 
concern to the ordinary solicitor throughout 
Ireland, whose means and zeal for the acquisi- 
tion of legal knowledge are, as we have seen, 
confessedly inferior to those possessed by the 
solicitor in England. Nor is this individual 
neglect made up by any public effort. A so- 
ciety there is, constituted for the benefit of the 
profession, under the name of the Attornies’ 
Society, but not only is it purely voluntary, like 
that of Manchester and other law societies al- 
ready noticed in England, but unlike those so- 
cieties, it in nowise contermplates the education 
‘of its members; it is a mere society for the 
purposes of a library, and for holding meetings. 
Ihe sum total, therefore, of an Irish solicitor’s 
professional education, seems to amount to just 
‘that quantity of mere formal experience (it 
‘would be hard to dignify it with the name of 
knowledge) which he may pick up, if he be so 
disposed, in doing the routine business of his 
master in the office, or in the courts.’ 


REPORT OF COMMISSIONERS IN 
LUNACY. 











Office of Commissioners in Lunacy, 
19, New Street, Spring Gardens 
30th June, 1846. 


In pursuance of the 88th section of the act 
8 & 9 Vict. c. 100, the commissioners in lunacy 
beg to submit to the Lord Chancellor the an- 
nexed statement, containing a list of the various 
County asylums, hospitals, and licensed houses 
receiving lunatics in England and Wales, and 
setting forth the number of insane patients in 
each at the date of the last visit of the com- 
missioners. 

In the discharge of their official duty during 
the last year, many circumstances have come 
under the observation of the commissioners 
‘which they propose to make the subject of a 
special report hereafter. At present, the com- 
mission has been in operation only between 10 
and 11 months; and the various returns and 
reports to which the commissioners must 
resort, in order to enable them to render a full 
and detailed account of the several matters en- 


3 


‘trusted to their care, are imperfect, and apply 


a to a section of the year. 
‘hey propose, therefore, as soon as prac- 
ticable after the first year of their labours shall 
have terminated, and they shall have obtained 
more ample materials, to submit to the Lord 
Chancellor a more minute report of all such 
matters coming under their cognizance as they 
shall consider worthy his especial notice. In 
the meantime they deem it sufficient ‘to advert 
in general terms to the condition of the various 
lunatic establishments, and aleo to some of the 
more prominent subjects to which their atten- 
tion has been directed. 

_ The condition of the asylume, hospitals, and 
‘aeensed houses throughout England and Wales 


-— 


Bee evidence of Mr. Mahony and Mr. La- 
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is, generally speaking, in a satisfactory state. 
In some cases, however, the commissioners 
have suggested improvements in ventilation, or 
additions to the clothing er comforte of the 
patients ; in others, a better classification, an 
increase of attendants, and a relaxation of re- 
straint. In two instances, where they con- 
sidered the supply of food meufficient or of an 
unfit nature, they have felt themselves bound 
to exercise the powers vested in them by the 
82nd eection of the act, and have prescribed a 
fixed dietary for r lunatics; in another 
case, they have thought it right to inspect one 


jof the licensed houses in the provinces, at 


night, in pursuance of the powers given by the 
7 lst section of the act; and in a 
have entered into a minute and laborious in- 
quiry, in reference to certain alleged abuses 
which, as they were informed, existed in one of 
the large provincial asylums. 

No case has occurred in which the commis- 
sioners have themeelves been called upon acta- 
ally to discharge any person confined as a 
| lunatic; but they have repeatedly promoted and 

been the cause of the liberation of patients 
whose apparent convalescence justified, as they 
thoug)ht, their interference. 

The 86th section of the act has been found 
to be useful, and many cases have occurred m 
which the commissioners have been induced to 
authorize the removal of patients, for a limited 

‘time, to the sea-side or other places, fer the 
‘benefit of their health. The commissioners 
have also occasionally exercised the ’ 
given to them by the 85th section, by 
the admission to patients of their relations 
friends; and after a careful examination of 
many of the registers and other books kept by 
the medical attendants of licensed houses, 
considered it expedient to put in force their 
authority, under the 60th section ; and on the 
Oth day of January last issued an order, con- 
taining directions for the form of a “‘ case- 
book,’ and which, if duly followed, will 
upon record the history, the character of the 
disease, and the treatment of every lumatic 
tient thereafter confined in any of the 
ospitale or licensed houses in the kingdom. 

‘The commissioners have, from time to time, 
received communications from various persons, 
that lunatics have been received in houses that 
had not been licensed. In each of these cases 
the commissioners made inquiries into the sub- 
ject, but they have not Seige 70 one imetance) 
discovered that any wilful breach ef the lew 
_ — committed. uivaisd har the 

n the one instance to, t 
it expedient to inetitate a prosecution against 
‘the offending party, who pleaded guilty to the 
indictment. In another instance, ther im- 
quiries induced a receiving two hunatics 
to apply for a license, which the commiesioners 
did not think themselves justified in refusing, 
the circumstances of the case being euch as to 
Saat conti gaa 

lity, and to asquithim ap ; 
knowingly vielated the act. : 

In re other powers af the act, the 
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Cuutediy monde — beg to state, that gre Aresigsh ech APPROACHING DISSOLUTION OF 
e inquiries, pnrsuant to 4 

oetlanns ie ing they au thet the PARLIAMENT. 

ke ad of lunatics was not duly protected, 


have reported thereon to the Lord Chan- 





It seems probable that the state of public 
business before parliament will delay the 
prorogation for a few days beyond the time 
recently intimated. Instead of the 15th, it 
is said the day will be the 22nd, or there- 
abouts. The exact time of the dissolution 
of parliament seems partly to depend on the 
state ef the harvest. 

So far as we have yet heard, all, or nearly 
all the members of the Bar who are in the 
present house will be again returned. 
Several new candidates are also spoken of, 
namely, Mr. Serjeant Shee, Mr. Cock- 
burn, Mr. Bethell, and Mr. Rolt. Be- 
sides the few Solicitors in the present par- 
liament, or members who formerly practised 
in that branch of the profession, it is confi- 
dently rumoured that several practising so- 
licitors will at all events become candidates. 
We wish them success. Mr. Freshfeld, 
formerly a solicitor of first-rate eminence 
and ability, who was several years in the 
house, and retired from practice some years 
ago, it is expected will again come forward. 
Although he was called to the bar in 1842, 
he possesses, through his sons, a — in- 
terest in maintaining the character and sta- 


! 
cellor accordingly. 

members of the private committee have 
also visited various single patients under the 
92nd section of the act, aon have made may | 
inquiries, with the view of ascertaining the pro- 
priety of their confinement, and also whether 
they were subjected to proper medical treat- 
ment, and enjoyed ack comferts as their 
income entitled them to expect. 

The commissioners have found it scarcely 
practicable in many instances to compel 
medical practitioners, when certifying as to the 
insanity of private patients, to set forth, with 
‘apy degree of care or correctness, the facts 
upon which their opinions have been formed ; 
and the exceeding inaccuracy of numerous cer- 
tificatee has added materially to the amount of 
correspondence in which the commissioners 
have been engaged. 

The certificates for the reception of pauper 
patients have been more accurate; but con- 
siderable difficulty has arisen, as the commis- 
sioners understand, in thinly populated dis- 
tricts, from the necessity of obtaining the 
opinion of a medical practitioner, not being the 
medical officer of the union or parish to which 
the lunatic pauper belonged. 

They consider it desirable, as far as is con- 
sistent with the liberty of the subject, that 
every facility should be afforded for enabling | “ 
. kanatics to receive the benefit of proper medical | tion of his former brethren, and doubtless 
treatment in an asylum as soon as possible! will promote ail their just and reasonable 
. after the commencement of their diserder. The objects. 
number ——— lunatics on whose behalf ad-| “Our readers are aware from the address 
mission i ums is now required, is so . . 
large, and both the public and aaa lunatic — the ltae a of ot rere: and 
establishments are now so deficient in the | * OVC! . ation, S8k 1 Me 
means of accommodation, that the commis. | tended to submit the state of the profession 

sioners have been induced to license a large |to Parliament. It is announced in the ad- 
house in the neighbourhood of London; and | drees that— 


. they have also, as a tem asylum only for ; 
uper lunatics, licensed a part of one of the| ‘To promote the redress of the public and 
e metropolitan workhouses. professional grievances which have been touched 


In conclusion, the commiesioners to| upom, the committee propose to bring the ge- 
state that, as part of their duty, they neve, up| neral state of the profession under the con- 
to the present time, visited 302 workhouses, | sideration of parliament. in the meantime, 
and that a rt thereon is now in preparation, os are taking means to collect the materials 
and will be shortly laid before the Poor Law| and evidence to be adduced ; and they strongly 

commissioners, conformably to the 111th|arge upon every member of the profession, the 
section of the act ; and that they have also re-| neceesity of contributing his aid, by expresamg 
ceived, and taken into their consideration, | to the committee bis sentiments on the various 
various plans and estimates relative to county| topics which have been. moticed in the address, 
asylums (submitted to them under the 28th|or suggesting others ;—adducing at the asme 
section of the act 8 & 9 Vict. c. 126,) and have | time instances in support of his opinions. The 
made various reporte thereon to her Majesty’s| committee fully expect from these aide, and 
Principal Secretary of State for the Home from various sources of information opened to 
’ Department. them, to “6 prepared with a great body of facts 
Signed Chairman. | Teady to established before parliament. 
¢ ) Asuupy, ; “The committee propose to circulate imfor- 
mation onthe past and present state of the 
a feeaion, and on the manner and extent in wich 
the public interest is thereby affected. Suc 
infermatien the committee conceive to be ae- 
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cessary, not only for the public, which has at 
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|claim, which was for 5/. odd, did not require 


present avery superficial knowledge of these |professional support. at client is a sculptor, 
d 


matters, but even for the profession itself, which, |and being a foreigner cou 
although the sense of injury is general amongst |the case himself. 


its members, has yet to form and mature its 
own opinion on many of the existing evils and 
their remedies. 

“An investigation before parliament of the 
subjects referred to being an essential object of 
this ‘association, it will be one of the duties of 
the committee to prepare the i for it, so far 
as circumstances will permit, by proper re- 
presentations to members of the legislature, 
and by obtaining the assistance of some of 
those individuals who may be qualified to con- 
duct the proposed parliamentary inquiry in a 
committee of the House of Coinmons. 

“To further this object, and to secure, in a 
future parliament, a candid hearing of their ap- 
peal, the approaching general election affords 
to every member of the prcfession an opportu- 
nity of contributing, by directing the attention 
of candidates and representatives to the im- 
2ortant subjects alluded io in the address.” 


_ Werecommend our readers to lose not a day 
in enrolling their names and communicating 
their sentiments to the committee. 





SELECTIONS FROM CORRESPON- 
DENCE. 


REGISTRY OF DEEDS. 
Srr,—I have just seen the letter of J. W. D., 


in your number of 12th June, commenting upon | ¢ 


my letter in your number of the 29th of May 
last. I confess my letter was written in haste, 
and consequently worded loosely, but if 
J. W. D. reads it again, I think he will agree 
in opinion with me, that the view I took was 
not erroneous but correct, I meant to say, if 
A, held land in July 1827, and had judgment 
duly registered against bim in the Common 
Pleas, (and I used the words “duly entered 
against him, and re-registered down to the pre- 
sent time every five years,”’) and there is a 
purchase from A. but no search, and various 
ee sales with searches, but were against 
A.,and [ still say, as I said before, that the 
land is bound with the judgment against A., in 


the hands of F., in the month of June, 1847. | 


J. W. D. must have assumed that it was not 
re-registered every five years, a point which I 


plainly asserted, though after the lapse of 20', 


years from A,’s sale, the statute, I 
would bar A.’s judgment creditor. 
A ConsTAnt READER. 


presume, 





COUNTY COURT COSTS. 


Srr,—In reference to costs under the County 
Courts Act, allow me to trouble you with the 
following case, At the Marylebone Court the 
judge refused to give me any costs of attend- 
ance, on the ground that my client, the plaintiff, 
should have attended personally, and that the 


upon-Tyne, Wednesday, Nov. 3, 


not have conducted 


An ATTORNEY. 


CIRCUITS OF THE COMMISSIONERS. 
FOR TUE RELIEF OF 


INSOLVENT DEBTORS. 


Autumn Circuits, 1847. 
NOME CINCUIT. 


Henry Revell Reynolds, Esq. Chief Commis- 
sioner. 
Kent, at Dover, Friday, Nov. 5, 
At the City and County of tlre City of Canterbury, 
Monday, Nov. 8 . 
Keut, at Maidstouo, Tuesaday, Nor. 9, 
Susser, at Lewes, Friday, Nov. 26, 
Hertfordshire, at Hertford, Friday, Dec. 3. 


MIDLAND CIRCUIT. 
Jobn Greathed Harris, Esq., Commissioner. 


Essex, at Chelmsford, Tuesday, Oct. 26. 

Essex, at Colchester, Wednesday, Oct. 27, 

Suffolk, at Ipswich, Thursday, Oct. 28. 

Norfolk, at Vermouth, Satur NY? Oct. Hi. 

- Norfolk, at the Castle of Norwich, Monday, 

ov. 1. 

At the City and County of the City of Norwich, 
the same doy, a 
Norfolk, at Lynn, Tuesday, Nor. 2. 

Suffolk, at Bury St. Edmunds, Thursday, Nov. 4, 
Cambridgeshire, at Cambridge, Friday, Nov. 5. 
Huntingdonshire, at Huntingdon, Saturday, Nor. 


Northamptonshire, at Peterborough, Monday, 

Nov. 8. 

Rutlandshire, at Oakham, Tuesday, Nov. 9. 

Lineotnshire, nt Lincoln, Wednesday, Nov. 10, 

Nottinghamshire, at Nottingham, Friday, Nor. 
12. 

At the Town and Ccunty of the Town of Notting- 
ham, the same dar. 

Derbyshire, at Derby, Monday, Nov. 15.. 

At the City and County of the City of LichGeld, 
‘Tuesday, Nov. 16 

Staffurdshire, at Stafford, Wednesday, Nov. 17, 

Shropshire, at Shrewsbury, Friday, Nov. 19. 

Warwickshire, at Warwick, Monday, Nov, 22, 

Warwickshire, at Coventry, Wednesday, Nov. 2 

Leicestershire, at Leicester, Friday, Nov. 26. 

Northamptonshire, at Northampton, Monday, Nov. 
29. 
Bedfordshire, ut Bedford, Tuesday, Nov. 30, 
Buckinghamshire, at Aylesbury, Thursday, Dee. 


NORTHERN CIRCUIT. 
William Jobn Law, Edq., Commissioner. 


Yorkshire, at Sheffield, Saturday, Oct. 16. 

Yorkshire, at Wakefield, Monday, Oct. 18, 

At the Town and County ofthe Town of Kiagston- 
upon-Hull, Monday, Oct. 25. 


- Yorkshire, at the Castle of York, Wedoseday, Oct. 


Yorkshire, at Riehmond, Saturday, Oct; 30. 
Durham, at Durbam, Monday, Nov. 1. . 
Northumberland, at the Moot Hall, Neweastle- 
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At the Town and County of the Town of New- 
castle-upon-T yne, the same day. 
Cumberland, at Carlisle, Friday, Nor. 5. 
Westmoreland, at Appleby, Monday, Nov. 8, 
Westmoreland, at Kendal, Tuesday, Nov. ¥. 
Lancashire, at Lancaster, Wednesday, Nov, 10. 
Lancashire, at Liverpool, \Wedneaday, Nov. 17. 
Cheshire, at the 
Nov. 20. 


At the City and County of the City of Chester, | 10. 


the same day. 
Flintshire, at Mold, Monday, Nov. 22. 
Denbighshire, at Ruthin, Tuesday, Nov. 23. 
Merionethshire, at Dolgelly, Thursday, Nov. 25. 
Carnarvonshire, at Carnarvon, Monday, Nov, 29. 
Anglesey, at Beaumaris, Tuesday, Nov. 30, 
Menigomeryshire, at Welchpool, Friday, Dee, 3. 


SOUTHERN CIRCUIT. 
Charles Phillips, Esq., Commissioner. 


Berkshire, at Reading, Friday, Oct. 15. 
barat at Oxford, Monday, Oct. 18. 
orcestershire, at Worcester, Wednesday, Oct. 


20. 
Herefordshire, at Hereford, Friday, Oct. 22. 


Castle of Chester, Saturday, 


22% 


Raduorshire, at Presteigne, Monday, Oct, 25. 
Brecknockshire, at Brecon, Wednesday, Oct. 27. 
Carmarthenshire, at Carmarthen, Friday, Oct. 29. 


Cardiganshire, at Cardigan, Monday, Noy. 1. 


Pembrokeshire, at Haverfordwest, Tuesday, Nov. 
2. 

Glamorganshire, at Swansea, Friday, Nov. 5. 

Glamorganshire, at Cardiff, Monday, Nov. 8. 

Monmouthshire, at Monmouth, Wednesday, Nor. 


Gloucestershire, at Gloucester, Friday, Nov. 12,5! 
Somersetshire, at Bath, Monday, Nov. 15. _— 
At the City and County of the City of Bristol, 


Wednesday, Nov. 17. 


Somerseishire, at Taunton, Friday, Nov. 19, 

Cornwall, at Bodmin, Tuesday, Nov. 25, 

Devonshire, at Plymouth, Thursday, Nov. 25. 

Devonshire, at the Castle of Exeter, Saturday, 
Nov. 27, 

At the City and County of the City of Exeter, the 


same day. — 


Dorsetshire, at Dorchester, Tuesday, Nov. 50. 

Wiltshire, at Salisbury, Thureday, Dec. 2, 

At the Town and County of the Town of South 
ampton, Saturday, Dec, +, 

Southampton, at Winchester, Monday, Dec, 6. 





ATTORNEYS TO BE ADMITTED, 


Michaelmas Term, 1847. 


Queen’s Bench. 


To whom Articled, Assigned, &c. 


Avis, Henry, 25, Lincoln’s Inn Fields. ; 
Allix, Wager Townley, 11, Princes’ Street, 
Cavendish Square . 


— John, 4, Hanover Place, Regent’s_ 


ark : : ; : : : ; 
Andrews, Edward, 3, Duchess Street, Portland 
Place; Weymouth; and Melcombe Regis 


Allan, Edward, 60, Upper Norton St., Fitzroy 
ware . ; ° 


Arnold George Matthews, 83, High Holborn ; 


and Gravesend . 


Brodrick, Thomas, 35, Great Ormond Street 
Blackett, Henry, 16, Bedford Row; Islington . 


. John P, Aston, Manchester 
‘Henry Vallance, Essex Street 


Barrow, James, 1, Princes Place, Duke Street, 
St. James’s; and Manchester . 


Brandon, Gabriel Samuel, 163, Strand : P 


Buswell, William, 67, Upper Charlotte Street, 
Fitzroy Square; and Leicester . 


Clerks’ Names and Residences, 
T. M. Vickery, Lineoln’s Inn Fields 


George Rooper, Lincoln’s Inn Fieids 

F. Pain Axford, Cornhill 

George Andrews, Weymouth and Melcombe 
ats 

John Lawford, Drapers’ Hall 

George Essell, Rochester 


William Brodrick, Bow Church Yard 
B. Lewis, Gray’s Ina Square 


A. Paget, Leicester 


Bramwell, Wm. Henry, Sunderland; Hough- 
ton-le-Spring; and Durham . .  . John Bramwell, Durham 
Baker, Isaac -Palmer, 51,: Liverpool Street, 
King’s Cross; and Ipswich. .  , 8. B, Jackaman, Ipswich 
Barrett, John William, 8, Great College St., James Waldron, Hartewell 
C. Parsons, Temple Chambers, Fleet Street 


Westminster; and Wiveliscombe . . 
Messrs. Goode and Bolton, Dudley 


Brooke, William Henry, Dudley . : : 
rs, Henry, jun., 9, Mark Lane; and © 
akefield : ; , ; ; , Benjamin Dixon, Wakefield 
Bolton, John, 39, Argyle Street, New Road; John Hargreaves, Blackburn 
Blackburn; and Manchester Street. . F. J. Ridsdale, Gray’s Inn 
Brown, Robert Harrison, Wakefield , John Lofthouse, 8 
Biizes, ids W.F Dow Wirnpole Stes 
iggs, rick, 93, Kennington Street, . F. Low, Wimpole Street 
eG eresford Street . ; ; . . M. Shearman, 18, John Street, Adelphi 
Barnes, Edward Samuel, 2, Falcon Court, 
Fleet Street > and Wells o , ° : 


p » Robert Davies, Wells 


Biggs, John Hall Newton, 8, Claremont Place, 
Pentonville ; Derby ; Colebrooke Row; 
Islington 

Broughton, Robert, 21, York Place, City Road 


Baker, Samuel Edward, 27, Southampton 
Row, Russell Square ; ; and Aldwick 
‘ Court, Blagdon 

‘Brodhurst, Alfred, 45, Stanhope Street, Park 
Place, Camden Town ; Newark-upon- 
Trent’ . 

Bleaymire, Edward, 10, Granville Square, 
Pentonville ; and Penrith , 

Beattie, James, 51, Hans Place, Sloane St. 

*Bell, James, Uttoxeter; and 35, ee 
Street, Camden Town. . 


Cham re Charles, 21, Frederick’s Place, Mile 


Congreve, John, 14, Calthorpe Street, Gray’ 8 
Inn Road ; and Newark-upon-Trent 
Clarke, William, 26, Wilmington Square ; 

Barnstaple ; Craven Street, Burton Cre- 
ecent; Salisbury Street, Strand; and 
- King’s Square 
Collins, William, jun., 2, Ielington Place, Park 
Road, Islington; Winchester ; Thavies 


Inn 

Calthrop, Thomas Downie, Morden College, 
Blackheath; and Doddington Grove, Ken- 
nington . 

Clough, Benjamin Morley, 7 1, Harrison St., 

ent Square ; and Bawtt 

Collins, Charles Atkina, 23, Southam) 
Row, Russell Square ; Bath ; Lloyd 
and Great Ormond Street 

Cotterill, James seein 32, Throgmorton 
Street. 

Cater, James, jun., Walsall ; Soham ; “and 

; Bedford Row, Barnabury Street . 

Carr, William James, Ripponden ‘ 

Cattell, Christopher William, 1, Brunswick 
Row, Queen Square . 

Cox, Frederick John, 14, Sise Lane ; 

Croft, John, 111, Strand ; Castleton ; and 
Judd Street”. 

Cockcroft, Lonsdale Maving, Newcastle-upon- 


n 


Tyne ° 
Chew, Reinier Manchester ‘ . : 


Chapman, William Emerson, jun., 8, Arthur 
Street, Gray's Inn Road ; and Holbeach . 
Cheeseman, John Goodger, Steyning ‘ 


Dalby, Jesse, Wakefield 
Dixon, George, 14, Hawley Road, Kentish 


Town 


Duncalfe, John Thomas, 36, Sloane Street, | 


Chelsea; and Walsall. 
Dewes, William Pettit, 3, Raymond Buildings; 
shby-de-la-Zouch ; and Northampton 

Place, Canonbury Square 


Dickeon, William, jun., 12, Pigs Terrace, | 
J ley .’ William Dickson, sen., Alnwick 


Pentonville; and Alnwic 
Duncan, Andrew, ae - i Featherstone 
Buildings ; 


Attorneys to be Ackentted. 


Jobo Huish, ye 
William Hall — aaa : Row 
Francis Broughton, Falcon Square 
John Crick, Maldon 


. John Baker, Aldwick Court, Blagdon 


. Charles Pearson, New Sleaford 


. William Bleaymire, Penrith 
H. G. Robinson, Half Moon Street 
James Blair, Uttoxeter 
Charles M. Stretton, 18, Southampton 
Buildings 


. D. Jennings, Whitechapel Road 


. Godfrey Tallents, Newark-upon-Trent 


.’ Charles Carter, Barnstaple 
. John H. Todd, Winchester 


. J.S. Rymer, Whitehall Place 
F. H. Cartwright, Bawtry 


. Robert Cook, Bath 
. W. Henry Cotterill, Throgmorton Street 


. T. Hustwick, Soham 


John Ridehalgh, Ripponden 


. J. O. Hall, Brunswick Row 


. George Cox, Sise Lane 
. William Fooks, Sherborne 
. Willam Chartres, Newcastle-upon-Tyne 


. John Jacques, Ely Place 


Christopher Chew, Manchester 
Thomas Starton, Holbeach 


BF ig! Brighton 


. Chalk, Brighton 
. Joseph Wainwright, Wakefield 
. Thomas Henry Dixon, New Boswell Court 
. Wiliam Thomas, jun., Walsall 


. William Dewes, Ashby-de-la-Zonch 


A. Duncan, Featherstone Buildings 
W. Unwm, Sheffield 





* This application will be made.in the Common Pleas. 


Dufty, Richard Arthur, Nottingham ; . 
D’Aeth, George William Henry, jun., 2, Mitre 
Court; and 50, Southampton Row. . 
Day, Henry, Hemel Hempstead. . 
Eagleton, John William, Arthur Street, Gray's 
Inn Road; Newark-upon-Trent ; and 
Belton . : ; : 
Eltoft, Joseph, Manchester .. 1 
Ford, Brutton John, 52, Great Marlborough 
Street, Exeter; and South Street, Berk- 
ley Square ‘ ‘ * ‘ ° ° 
Forbes, John, 26, Queen’s Row, Bayswater ; 
Fellowes, John Butler, 14, Victoria Road, Pim- 
lico; Plymouth ; and Lombard Street 
Fuller, Frederick, 23, Southampton Row ; 
Lloyd Square ; and Great Ormond Street 
Fullager, Walter Horne, Lewes : , ‘ 
Fisher, Edward Freeland, 9, Suseex Gardens, 
Hyde Park . . , ‘ ‘ ° 
Faithfull, Frederick Dundas, 60, Lincoln’s 
Inn Fields ; and Wath-upon-Dearne 
Gibbon, Henry, 32, Great James Street, Bed- 
ford Row : : ; ; : ‘ 
Game, William, Pointington ; 9, King’s Bench 
Walk, Temple; and Liverpool _ 
Gramshawe, Robert, 8, Northampton Place; 
Canonbury Square ; and Leicester . 
Godwin, Alfred, 21, Frederick Street, Gray’s 
Inn Road; Eesex Court, Temple . : 
Gray, Henry Andrews, 17, Brompton Crescent 
Gale, Charles Francis, 10 and 13, Queen’s 
Square . = « ° 
Grevile, Giles, Bristo] 
Gowan, William, Dulwich . . . ; 
Husband, Sidney Otway, 4, Mitre Court 
Chambers; Wem; and Lower Calthorpe 
Street. ; ‘ . ; ; 
Hare, Richard, 41, Manchester Street, King's 
Cross; Wyke Regis ; Trelleck Terrace, 
Pimlico . : : ; : , ; 
Hale, James, 19, Charlotte Street, Islington ; 
Charlotte Terrace ; Richmond Road 
Harvey, Joseph, 67, Upper Charlotte Street, 
itzroy Square; and Leicester ‘ 
Hollingshead, Henry Brock, Billinge Scarr, 
near Blackburn ; , : ; 
Hodgson, Richard Huddleston, Bradford 
Henderson, James, 8, Queen’s Row, Penton- 


ville; Blackburn; and Enfield 
Hearn, Thomas Bayley, Ryde, Isle of Wight . 


Holt, Joseph Peirson, 5, Sdley Terrace, Pen- 
tonville; and Northalierton . . 
Hialiward, wed poly 151, Albany St., 
Regent’s ; on 
Leicestershire . Bwepeone : . 
Hamer, Thomas Greensit, 2, New Millman 
eae 3 Wakefield; and Upper Calthorpe 
treet 


2 


“Bolt, Jonathan, 25, Bennett Street, Stamford 


‘ 


‘Wianiilton, Thomas William, 86, Great ‘Tower 
eee oe UG ’ , Keith Barnes, Spring Gardens 


Street; Malmesbury ; Coventry; New- 
Street; and High Holborn. 
Haigh, John, Huddersfield 


, Thomas Morton, Egham ; and 36, 
Street 


Aitornays to be ddaritied. 


John Fox, Nottingham 
Samuel Waller, Cuckfield 


Henry Hughes, Clement’s Ina 


. Frederick Day, Hemel Hempstead 


. T. F. A. Burnaby, Newark-upon-Trent 


William Christopher Chew, Manchester 


Henry M. Ford, Exeter 
John Mitchell, Wymondbam 


E, J. Jenings, Mitre Court Buildings 


. N. Lockyer, Plymouth 


John Physick, Bath 
John E. Fullager, Lewes 
R. Almack, Melford 
C. Fletcher Skirrow, Bedford Row 
G. P. Nicholson, Wath-upon-Dearne 
D. S. Bockett, Lincolm’s Ian Fields 


‘William Henry Gibbon, Great James Street 


H. H. Statham, and F. Horner, Liverpool 


. William Freer, Leicester 


C. Bailey, Winchester 
Robert Gray, New Inn 


. J. Bowen May, Queen Square 
. C, Grevile, Bristol 


A. T. Upton, Great Winchester Street 


. T. Dickin Browne, Wem 


John Henning, Weymouth and Melcombe 
Regis 


. Edward Bousfield, Chatham Place 
. A. Paget, Leicester 


O. Milne, jun., Manchester 
James Ainsworth, Blackburn 


’ William Wells, Bradford 


John Wilkinson, Clitheroe 

James Baldwin, Colne 

D. Robinson, Blackburn & Clitheroe Castle 
W. Hearn, Carisbrooke, Isle of Wight 

J. H. Hearn, Newport, and Ryde 


. Thomas Fowle, Northallerton 


J.T. Ambrose, Mistley 
©. T. Cardale, Bedford Row 


T. Haxby, Wakefield 
J. Scholey, Wakefield 


A. Tucker, Charles Street, Blackfriars’ Road 
C. J. Shirreff, Lincoln’s Inn Fields 


. ‘William Haigh, Hudderafield 


‘Thomas Harvey, Egham 
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Holland, William, 3, Upper Baker St., Pen . — oe 


tonville . P ; : . . . A. W. Tooke, Bedford’ Row 
Haldane, Robert, 29, Old Bond Street; and - soe 
Old Burlington Street. ‘ , . T. G. Noreutt, Queen Square 


Jule, George Montagu, 88, Piccadilly . . F, Smedley, Jermyn Street 
Janeway, William, Portland Place, North : i * 

Clapham Road ; ; ; F . John James Joseph Sudlow, Chancery Lang 
Knapp, Richard, 4, Old Square, Lincoln’s Inn; 

11, Lower Charles Street, Northampton 

Square ; 36, Southampton Buildings; 11 Benjamin Holloway, New Woodstock 

and 51, Devonshire St., Queen’s Square .- F, P. Chappell, Quality Court 
Latch, George, 32, Golden Square ; Newport, 

Monmouthshire . ‘ ° , 
Lanfear, William Burbidge, 5, Lamb’s Con- 

duit Street ; and Aldersgate Street . . H. R. Hill, Throgmorton Street 
Lambert, Alfred, 13, Upper Stamford Street . John Iliffe, Bedford Row 
Lewis, L. Winterbotham, Cheltenham , ,. L. Winterbotham, Tewkesbury 

- J, Thomas, Tewkesbu 
J. B. Winterbotham, ltenham 

Leith, Frederick, King’s Square, Goswell -John Mowrilyan, Sandwich 

Road ; Jewtn Street ; ; . J, Raw, 5, Furnival’s Inn 


Milward, George, 13, Half Moon Street, 
Piccadilly , . .«. .  .  « Geo. Fred. Prince Sutton, Basinghall Street 
[This List will be continued in our next. ] ° 


. Stephen Towgood, Newport, Monmouth 
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REPORTED IN ALL THE COURTS. 


DELIVERY OF BILL. 
| it fi -delivery of a 
Courts of Lquity. bill of sear peak sp nas by a order for 
LAW OF ATTORNEYS AND COSTS. | its delivery within four days. Re Wheldon, 32 
BILL OF DISCOVERY. L. 0. at oe 
Orders of 1845.— The. 125th Order of} .. DELIVERY OF PAPERS, 
May, 1845, is not applicable to the case of| See Signed Bill. 
a plaintiff at law, being aleo a defendant in EXECUTORS. 
equity, who files a bill for discovery in aid of See Taxati 
his action, although the subject-matter is the CO SELATION. 
game in the action and suit. ‘Therefore, a de- FUND IN COURT. 
fendant, when he has put in his answer to snch See Li 
a bill, may obtain an order of course for the — 
9 ee of coste, and a writ of attachment may LEGATEE, 


issued on nonpayment. Dingwall v. Hem-| (Costs.—Solicitor and Client.—Costs as be- 
ming, 33 L. O. 428. 


‘tween solicitor and client wit! be allowed to the 


BREACH OF TRUST. plaintiff in a legatee’s suit, where there is a de- 
1. Solicitor’s liability.—A solicitor having ad- ; ficient fund. Burkitt v. Ransom, 2 Coll. 536. 
vised his client (a person in an humble station | LIEN. 


of life) to commit a breach of trust by sellin, | 


out stock, of which the client was a trustee, and | ‘in court for his coste of suit, protected 

having himself profited by the breach of trust, | prot he i ‘ a 
was ordered to be struck off the Roll, unless he; No effective proceedings could be taken in a 
showed good cause to the contrary ; but’ hav- | suit, in consequence of the contempt of two de- 
ing, in obedience to the decree in the cause, |fendants: Heid, that the plaintiff’s solicitor was 
replaced the stock, and paid the costs of the’ entitled to a taxation of his costs, sud to a stop 


suit, the court (taking into consideration his a 4 
_ and other circumstances) abstained from Meer. — eee | disbsen v. Shearwood, 


urther proceedings in the motion, upon his | 

undertaking to pay to the said parties to the MALPRACTICE, 

suit, their costs, charges, and expenses, Good- | Disallowance of costs.—A solicitor employed 

win v. Gosnell, 2 Coll. 462, in the sale of an estate, knew that the title- 
See Striking off the Roll. deeds were in the possession of an adverse 
2. When several defendants are involved ina| party; he however praceeded to prepare and 

breach of trust, the court, in decreeing relief jn obtained the execution of the conveyance and 

respect of it, decrees the costs of the suit againat | memorial. The sale went off, in consequence 

them all, on the principle of giving the plaintiff | of the absence of the title-degds. He was dis- 

the greater security for the payment, and with-| allowed the costs of the. proceeding, and the 

~ regard to the relative degrees of culpability | deed being a cloud on the title, he was also 


Fund in Court.—Lien of a sohcitor upon a 
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ordered to deliver it without being paid the 
costs thereof. Potts vy. Dutton, 8 Beav. 493. 


PARLIAMENTARY COSTS, 
RESPONSIBILITY OF SOLICITOR. 


A solicitor took an insufficient security for 
his client, and the nature of the transaction was 
such, as in the opinion of the court to create 
a case of combined agency and trust. He was 
held (under the circumstances) onally re- 
sponsible for the deficiency, and for the costs 
of the suit. Craig vy. Watson, 8 Beav. 427. — 


SECURITY FOR COSTS, 

1. Misdescription. of 'Tithe.—The 
plaintiff brought her bill for redemption, de- 
scribing herself as A, B., the widow of the 
mortgagor, and claiming as his devisees and 
executrix ; but she obtained probate of the will 
as A. C., otherwise B., spinster: Held, that as 
the description of the plaintiff in the suit in- 
volved the question of her title ander the will, 


2. The provisions of the 37th clause of the 
6 & 7 Vict. c. 73, for the authentication by sig, 
nature of a solicitor’s bill of costs, are intended 
for the protection of the client only, and there- 
fore where a bill has been delivered without 
such authentication, that circumstance is no 
objection to an application by the client for ita 
taxation. 

The decision in Exparte Gaitskell, in which 
it was held that applications for the taxation of 
bills, in the second class of cases provided for 
by the 37th section of the statute, do not re- 
” notice, confirmed. Pender, in re, 2 Phill. 

Q, ° 


STRIKING OFF THE ROLL. 


Breach of trust.—Fraud.—On a bill filed by 
parties interested under a will, against the sole 
acting trustee and executor, and against his so. 
licitor, under whose advice the trust property 
had been improperly sold out by the trustee, 
and applied principally to the solicitor’s use, 
praying that the stock might be replaced, the 
court, at the hearing, after directing certain in« 


the above variance did not entitle the plaintiff | qniries, ordered that the solicitor should show 
to have the bill taken off the file, or security | cause why, having regard to his answer and the 


Case cited in the judgment: Morgans v. Bridges, | Chancery. 


1 B, &. A. 647. 


2. Removgl of next friend.—In a suit in 
which one of the plaintiffs, all of whom were 
out of the jurisdiction, appeared by her next 
friend, an order to substitute a new next friend 
for the then existing one, alleged to be a per- 
son of insufficient substance, and a menial ser- 
vant of the solicitor who conducted the suit, 
and was also a defendant, or to give security 
for costs, was varied by allowing such next 
friend to continue, security for costs being 
given by consent. 


Quere, whether a defendant can demand se-| to complete, except on 


curity for costs in a ease.where all the plaintiffs 
are beyond the juriediction of the court, but 


— for costs. Griffith v. Ricketts, 5 Hare,| evidencein the cause, his name should not be 


struck off the roll of solicitors of the Court of 
Goodwin v, Gosnell, 2 Coll. 457, 


Case cited in the judgment: Dungez v. Angove, 
R, L. 1793, A. f. 548. 


TAXATION. 


1. “ Special circumstance.”—Where a cestus 

trust seeks to tax the solicitor’s bill paid by 

is trustee, on the ground of overcharge, he 
must allege and prove specific items. 

It is a “special circumstance,” within the 
meaning of the 6 & 7 Vict, c. 73, where a 80- 
licitor preduces his bill at the time ee 
for the settlement of a transaction, refuses 
payment thereof, 
Bennett, en re, 8 Beav. 467. : 

2. “ Special circumstance.”--A mortgagee’s 


one of whom, not beipg an infant, appears by a| solicitor would not part with the deeds until 


next friend within the jurisdiction, v. 


Parr, 34 L. O. 33. 
SIGNED BILL. 


1. Construction of 6 & 7 Viet. c. 73.—Jeris- 
diction.— Order to deliver up .—An order 
of course may be obtained for taxing a eolici- 
ter’s bill of costs, under 6 & 7 Vict. c. 73,’s. 
37, if the same have been actually delivered, 
although it may not ‘have been signed or es- 
elosed in a letter signed by the solickor. 

The above-statute does not affect the original 
jarisdiction of the court to order delivery of 
papers, &c., by a golicitor on payment of his 
taxed costs. 

An order for ‘a solicitor to detiver all 
papers, &c.; belongirig to his client is restricted 
to such papers as ‘relate to the businéss in re- 
spect of which the Hen arose ; and it will not be 
eet aside as irregular, because it may Aterally 
include other papers, &c., belonging to the 
game client, upon which there may exist a lien 
for other basiness, Re Pender, 33 L. O. 43. 


payment of his bill of costs, which had been 
delivered to the mortgagor’s solicitor a month 
previously. Held, that this was not a sufficient 
case of pressure to induce the court to order a 
taxation. . 

A mortgagor has not a right to have the bills 
of the mortgagee’s solicitor taxed upon different 
principles from those which would be applied 
to the taxation of the same bill upon the pe- 
tition of the mortgagee. 

Payment of a solicitor’s bill, delivered at the 
last moment of settling a mortgage, being in- 
sisted on, without any opportunity of examina- 
tion being afforded, &c., a “special circum- 
stance,” within the meaning of the Solicitors" 
Act. Jones, in re, 8 Beav. 479. 

3. “ Special circumstance.’’— Where payment 
of a bill of costs has been obtained by undue 
pressure, a taxation may be directed on proof 
of overcharge, without ehowing that such over- 
charges are so gross as to amount to fraud. 

It is a “special circumstance” within the 6 
& 7 Vict. c. 73, where, on paying off a mort- 


$6 


gage, a solteitor produces his bill and insists 
on nt as a condition for immediate com- 
pletron, port items are objected to, and a 
taxation will be directed after payment, if there 
are apparent overcharges. 

A taxation, at the instance of a mortgagor, of 
the bill of the mortgagee’s solicitor, must be as 
between the solicitor and his client, the mort- 


gagee. 

Upon an application to tax a paid bill, the 
solicitor will mot be permitted to add to any 
under-charges contained therein, but the taxra- 
tion must be had on. the bill as and 
paid. Wells,inre, 8 Beay. 416. 

4. When refused.—The lapse of 12 calendar 
months after payment of a hill of costs pre- 
cludes taxation under the Solicitors’ Act. 

‘Phe rule applies where payment is made by 
trustees, &c., and the application for taxation is 
made, under the 38th section of the 6 &7 Vict. 
c. 73, by a party “liable to pay.” Massey, m 
re, 8 Beav. 458. 

5. When refused. — Jurisdiction. — Parties 
toc mise a suit, and the trustee’s 
costs were to be deducted out of a fund in hie 
hands, By an order of the Vice-Chancellor of 
England the compromise was confirmed. It 
appeared to be 
parties, that the costs should be taxed im the 
case. An application to the Master of the 
Rolls for taxation under the statute was refused 
with costs. 

Jurisdiction of the Vice-Chancellor, under 
the 6 & 7 Vict. c. 73, to order the taxation of 
bills of costs. Howard, inre, 8 Beav. 424. 

6, Where, upon an application for taxation 
under the Solicitors’ Act, it appears probable, 
that upon grounds not determinable under that 
jurisdiction, payment ought not to be made 
without further sri acd this-court may 
properly abstain from ordering payment, or from 
ordering the delivery up of deeds, till the ques- 
tion which cannot be determined under that 
jorisdiction, have been properly investigated 
and determined elsewhere. » a re, 8 
Bear. 469. 

7. Executors.—A solicitor was employed by 
a testator in his life time, and by his executors 
and trustees after his death. The latter applied 
for the taxation of the bills subsequent to the 
death : Held, that the solicitor was, on this ap- 
ag entitled to have a taxation of all t 

ills. Dalby, in re, 8 Beav. 469. 

_ 8. Parliamentary businese.—If a bill of costs 
contains charges relating to parliamentary busi- 
ness, and also chargee relating to general busi- 
ness, the Court of Chancery hase jurisdiction, 
under the act 6 & 7 Vict. ec. 73, to make an 
order for its taxation ; and it is unnecessary to 
obtain the Speaker’s warrant, under the 6 G. 4, 
¢. 123, for taxing those costs which relate to 
the ar erie matters. In re George Smith, 
33 O. 187. 

9. Irregular order.— A. B., who claimed 
some property, conveyed it to trustees, upon 
trusts for carrying on the litigation and pay- 
ment of the coste, ke. The trustees employed 
a solicitor, and they raised a sum of money 


. 
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upen A. B.'s note drawn for that purpose, 
which they placed in the solicitor’s hands. 4. B. 
alone obtained an exparte order for taxation; 
it was discharged for irregularity. Mobbs, ex- 
parte, 8 Beav. 499. 

10. Order of course discharged, on the ground 
of the case being mis-stated upon the petition 
for the order. solicitor having delivered his 
bill, is bound by it, and the taxation must be 
on the bill; he is not entitled, as of course, to 
reduce his demand, or to reserve the power of 
adding to the charges. Carven, in re, 3 Beav. 
436. 


TRUSTEE. 


1. Solicitor.—A trustee acting as solicitor in 
the trust matters, is merely entitled to costs eut 
of pocket.. ‘The rule is not inflexible, and com. 
pensation ,» in special cases, be made him, 
ander the authority of the court, by a fixed al- 
lowance, but not by allowing him to make the 
usual professional aneen Bainbrigge v. Biair, 
8 Beav. 588. 


Cases cited m the jadgment: New v. Jones, 9 
Jerman Blyth, 338; Moore v. Frowd, 3 MyL 
& Cr. 45; Marshall v. Holloway, 2 Swan. 453, 


2. Local act.—32nd Order of August, 1841. 


the agreement between the) —Parish officers having received information 


that a person was a pauper lunatic, likely to 
do eichiat caused a 2 Fe to be ‘ett ith 
A. B., who lived at his house, and appeared to 
have the care of him, for his removal to the 
workhouse. A. B. soon afterwards, assisted by 
other persons, took him ora to the work- 
house in a strait waistcoat. remained in 
the workhouse about a week, at the expiration 
of which he was —— before a magistrate 
and discharged. He then brought an action 
for an aseault and false imprisonment, and an 
action of trespass, against the parish officers, 
and in one of them recovered 400/, damages, 
which, upon a motion for'a new trial, were re- 
duced, by consent, to 200/., no new trial being 
granted. ‘The other action was not tried. The 
trustees of the parish having, under a local act, 
authority to manage the parish accounts and 
to superintend the treatment of the poar, 
charged the damages and costs incurred in 
these actions against the poor-rates of the 
parish. The rafes so charged were sulbse- 
quently allowed in open vestry, and the —e 
paid out of them. an information 
agamst the trustees, for the purpose of com- 
pelling them personally to refund the money se 
paid, as fora breach of trust, the court dis- 
missed the information, being satisfied upem 
the evidence before it, without regard to the 
ings at law, that the parish officers had 
not participated in the forcible removal of the 
pauper, and had in other respects acted reasen- 
ably, though, perhaps, not strictly according to 
law, in the discharge of their duty; comee- 
quently, that they were entitled to be allowed 
€ payment so made, either under the 
section of the local act, which provided 
costs and expenses to be incurred 
trustees, or any employed 
prosecuting or detending any action touching 
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the execution of the aet, should be defrayed out | informed the officer at the time of his arrest 


the 


general law 
ac 
e 
case of an 
members of a body of 
j sachs, “tailinidaale i 


Attorney-General v. 


= 


ion filed a 


ff 


581. 


Case cited in the judgment: Attorney-General r, in the Attorney-General v. 


Compton, 1 Y. & C., C. C. 417. 

3. r t between real and personal 
estate.— The trusts of a mixed resid gift of 
real and estate having failed, the costs 
of a suit by the next of kin, claiming the whole 
on the ground thut the real estate was converted 


out, were appropriated between the 
personal estates, although the title of 


oat an 


the heir to the land was held to be so clear! 
that the court adjuged it to him in the absence 
of some of the next of kin. Christian v. Foster, | 


2 Phill. t1. 
Cases cited in the jadgment: Howse v. Chap- 
man, 4 Ves. 542; Ackroyd v, Smithson, 1 Bro. 
C. C. 503; Attorsey-General v. Lord Win- 
chelses, 3 Bro. C. 
v. Hurst, 2 Cox, 364. 


See Breach of Trust. 





ublic trustees,| Wm. Blackstone, 1113; Pitt v. 
a breach of | Barn. & Adol. 1078, and the cases there quoted 
Pearsen, 2 Coll.| by Lattledale, J.; 


. 373; Attorney-General | 


af the money arising by virtue of the act, or | that he was proceeding to procure refreshment, 
aps aie ad and Mr. Romilly contended that he had not 


unnecessarily deviated beyond such limits aa 


2nd Order of August, 1841, applies to|the court would allow. He cited Hatch v- 
i i indi- | Blissett, Gilb. 308; Lightfoot v. Cameron, 2 


Coomes, 5 
Ezparte Clark, Re Sewer- 
kropp, 2 Dea. & Chitty, 99; Exparte Watkins, 
Skianers’ C » 
1 Cooper, 1, (also in 8 Sim. 377); and Re J. T., 
in Attorney-General vy. Leatherseliers’ Company, 
7 Beay. 157. 

Mr. Rolt opposed the application, and relied 
upon the case before the Vice-Chancellor of 


| England, (Ezparte Watkins, supra,) and upon 


the circumstance of the intention to dine not 


having been communieated at the time to the 


officer. 
The Lord Chancellor, after hearing Mr. 
Romilly in reply, said he did not thik be could 
extend the protection to the present case. In 
requiring the party to return straight home 
the court did not mean to say that he was to 


— in the most direct line possible; but 


ere there wae a deviation of nearly 400 yards 
out of his route. The affidavit did not state 
that he told the officer he was going to dine at 


|the place near which he was arrested, and 


therefore it was not proved to his lordship’s 


RECENT DECISIONS IN THE SUPE. arrapeaanag The application must be refused, 


RIOR COURTS. 


BARRISTERS OF THE SEVERAL 
COURTS. 


BEPORTED BY 





ford Chancellor. 
Re Nias. May s&h, 1847. 
PRIVILEGE OF SOLICITOR FROM ARREST. 


An obvious deviation from the direct route, 
wnezplained at the time of being taken into 
eustody, will deprive a solieiior of his pri- 

* gilege of freedom from arrest whilst return- 
ing home from the court in whick he has 
been engaged in the suit of his client, 

Mr. Romilly stated that this was an applica- 

tion by the soliaitor for the plaintiff in the cause 














James v. Buckle. March 26th, 1947, 
DISCHARGING ORDER OF COURSE. 


An order of course can be discharged 
upon the ground of rity m obtaim- 
wg it. 


Mr. Lee and Mr. Selwyn said, that in this 
cause James and Buckle had been appointed 
joint receivers. Buckle bad also an interest in 


ithe suit, and was desirous of getting in the 


accounts. Being prepared with his own, but 
unable to procure those from James, he took 
out a warrant for the latter to carry in his ac- 
counts, and procured an order from the Master 
that they should be brought in within a speci- 


of Jones v. Rose, to be discharged from custody |fied time. After the expiration of the time 


under the following circumstances :—Upon re- 
turning to his office in Copthall Court, in the 
city, from the Lord Chance 
mumster, on the previous Saturday, where he 
had attended professionally in the suit, he 
had taken the steam-boat to London Bridge, 


ce from the direct 


memte from Londen Bridge to Copthall Court 


was alittle above 300 yards, and he was taken 
te egg Sear srotegy sangtehcnedoighe 4d 
ing leh Westminster a few minutes after |' 
2 


allowed, the Master certified that James had 
made default in bringing in his accounts, and 


r’s Court at West- | Buckle, on the 18th of Feb. last, obtained the 


usual four day order that James should bring 
them in within four days after personal service 
of it. This order was subsequently discharged 
by Vice-Chancellor Knight Bruce, upon motion 
by Counsel for James, and, as was represented, 
on the grounds that the court would not en- 
courage Receivers in a cause to go out of the 
course of their ordinary business and take an, 
active part in the proceedings. The present 
motion was to discharge his Honour’s order. 
Mr. K. Parker and Mr. Hardy, who 


‘peared for James, havimg acquiesced in the 
above 
TheLord Chancellor remarked, that he could 


o'clock. The affidavit did not state that he jRot eoaceive upon what grounds they had sp- 


928 
plied to the Vice-Chancellor to discharge the 
order of course. They might possibly have 
contested the Master’s order to bting in the ac- 
counts; but that not having been done, and 
the certificate of the Master having been . 
larly obtained, the four day order followed of 
couree. An order of course can only be dis- 
charged on the ground of irregularity-in ob- 
taining it, for, as the terra implies, a party who 
has a right to apply for it is entitled to have it 
— This motion anust therefore be ai- 
wed. . ! s 


{ 


Rolls Caurt.  . 
Rodich vy. Gandell,. May 22, 1847. 


PRODUCTION OF, PAPERS. —,8OLICITORS’ 
LIEN. | 
It is no answer to a motion for the production 
of documents, to show that .the. party is a 
bankrupt, and that the documents are in the 
possession of his solicitor, who claims a lien 
upon them for costs. : 

THI8 was a motion for the-preduction of 
documents. 

Mr. Turner and Mr. Roundell Palmer, for 
the motion, stated, that it was upon 
the ground that the solicitor of the party against 
whom the motion was made, had a lien upon 
the papers for his costs, and that therefore the 
part was unable to produce them. ton Seren 

g V. Howard, 2 Sch. & Lef. 116; Taylor 

v. Rundali, Cr. & Phill. 104; and Brassingion 

v. Brassington, 1 Sim. & Stu. 101, to.show that 

the court would not allow the solicitor’s right to 

obstruct the course of justice, but it would give 

time, if necessary, to enable.a party to produce 
documents ired. a ees 

Mr. Glasse, in opposition to the motion, re- 
ferred to a dictum of Lord Eldon in ezparte 
Shaw, Jac. 270, to show that'a party could not 
compel his solicitor to give up documents on 
which he had a lien, without paying his bill. 
But in thie case the party had become bank- 
rupt gince the debt to the solicitor was in- 
curred; and how could he be compelled to dis- 
charge the solicitor’s lien. 

Lord Langdale expressed his opinion, that 
the party was bound to produce the documents. 
If a difficulty arose int of their produc- 
tion, the. court would. give him -time to take 
such steps as were for that purpose. 
He would make the order subject to such ap- 
plication as the peur might make in case he 
was unable to obtain possession of the docu- 
ments, . oe 


Wice-Chauceor of Englany. 
Johnson v. Tucker. June 12th, 1847. 


NOTICE OF FILING REPLICATION, — 23RD 
ORDER OF OCTOBER, 1842. 

Where notice of the filing of a replication is 

not served, pursuant to the 23rd Order of 


October, 1842, the replication ordered to be 
taken off the file. 





' In this case a replication had been filed on | 


Superior Courts : Rolls.—Vieé-Chancellor.—Queen’s Bench. 


the Tith of March iast, but notice of sueh Sling 
had nat been served until the \5thApril, The 
23rd Order of October, 1842, directs that no- 
tice of replication shall be given the same day 
on which it ie filed. Mini. 002k Seek 
Poss Bethell sing berg - ma ets that 

e replication be taken off the file for irregu- 
larify, or that the service of the notice of repli- 
cation be set aside for irregularity. They con- 
tended that the words of the order were clear 
and precise, and that, as all subsequent ste 
in the cause dated from the day on. which the 
replication was filed, it would be une. by 
keeping the defendant in ignorance of the filing 
of the replication, to deprive hjm of the time he 
was entitled to, and compel him 2 80. ta the, 
Master to enlarge publication. at im the 
case of Lord Suffield y. Bond, Leg, Obs.,Dec. 19, 
1846, the Master of the Rolls had granted an 
application of a similar. description, and had 
anders a certificate of the insufficiency of an 
answer to be taken off the file for irregularity. 
They also cited Johnson y. Barnes, 11 Jur. 261. 

Mr. J. Parker and Mr. Glasse, contra, urged 
that the application wag premature, and that at 
present there was nothing irregular in any of 
the proceedings. In the case of Lord Suffield 
v. Bond, subsequent steps had been. taken in 
the cause after the certificate had beep filed ; .it 
therefore differed from the present case, where 
nothing had been done by the plaintiff subse- 
quent to filing the replication, and the defend-. 
ant had not been hindered in any way. . . 

The Vice-Chancellor said, he did net recollect 
that this question had ever arisen before: it 
appeared to him a very reasonable application. 
It was not denied that the defendant, through 
the conduct of the plaintiff in not giving him 
notice pursuant to the 23rd Order of October, 
1842, might be obliged by the course of the 
court to take a proceeding which would not 
otherwise have been forced upon him. He did 
not think that the plaintiff had a —. to put 
the defendant in such a position, and he should 
therefore direct the replication to be taken off 
the file, and that the-plaintiff should pay the 
costs, . 1’ 2) oye ent 

i oes eeoel 
Queen's Beng... 
(Before the Four Jndges,)-. 
The Queen y. Gifford. Easter Term, 1847. 
‘ ‘MANDAMUS.~PRACTIOE, 
‘A'parish clerk was dismissed from his office 
on acharge of misconduct by the incum- 

‘bent in Nov. 1841, who died in the year 

‘1844. The clerk made written applications 

ta the incumbent inthe. years-1843-and 1845, 

but could obtain no answer. - A ‘rude nisi 

fer a.mandamue te the inoumbent to restore 

him to the office was- obtained: in J 

last, and it was stated on the ite that 

the poverty of the applicant was the reason 

why an earlier application had not been 


made, 
Held, that, under the facts of this cuse, the 


‘application for a mondamus.was not made 
to the court in proper time. : 


Ss 
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A RULE nisi had been obtained calling | ing cause against a rule. for a mandamus 
Mr. Gifford, the incumbent of Seallsed x iam unless the order had been first brought into 
cause pin he —- restore G. Sturt to this courf by certiorart. 
the office of parish clerk. . A nuLe nisi had been obtained, calling upon 
Peni Thesiger (with lee pe plier & ae the overseers of the townships in the Oldham 

cause, ae Oar had b int 4 so union to show cause why a writ of mandamus 
tion was too late. sturt had been removed’ | should not issue commanding them to assemble 
from the office of parish clerk on a charge of| .nq appoint a barrister to act as returning officer 
embezzlement, in November, 1641, by Mr-| 5+ 4 certain election of guardians forthat union in 
Onslow, who was then incumbent of the parish, ursuance of the directions of an order of the 
and who died in 1844. Since that time there| 90. paw Commissioners. 

have been three incumbents, and no application| “wr 7 Cobbett showed cause, and contended 
v Ragmi for a mandamus till January, 1847.| 15: the order of the Poor Law Commissioners, 
(He was stopped.) le. I which was now sought to be enforced, was in- 

Mr. Seif in support of the rule. It appears | valid. [Lord Denman, C.J. Can you raise am 

st pda leone shoe that Sturt by being deprivet'| objection to the validity of the order without 
Lb “Th Pen the . aor - — F gn having first brought up the order by writ of 
ty. hatin the year 1843, and on hed certiorari?] The 4 & 5 W. 4, c. 76, 8. 105, 

been cande. or ki app he fri ae ae Mr, | 10e8 not say that orders of the Poor Law Com- 

been made by him an — “r-| missioners can only be questioned when brought 

Onslow and the incumbent who succeeded him, ! |. +, certiorari 

but they could not obtain any anewer to their | rd ; 


: Mr. Tomlinson contra. These orders, by the 
epplicemone, and until there had been a refusal | 42nd section, have the same effect as if th 
applicant was not in a situation to come to 


this court for a mandamus. [Mr. J urtice | aa ceaein ee raat . = haat 
Wightman. The rule is, that the application ' ‘ore ig therefore no other mode of impeach- 
must be made promptly, otherwise the court will | ing the validity of this order 
not listen to it. ] e delay has arisen from the | . 


ape rd Denman, C.J. I entertain a clear 

Porn of ie uae and eo a has tai opinion that the Poor Law Commissioners have 
stances of the ae a | ful power to —_ —— respect _ 2 
: a ‘ ._ the regulation o relief of the poor, and that 

rade of court oa to ths than within whichen ap- 2h oFuet mede by them relating to euch meters 
~pehe “tee , c actment, 
tanh tb wm Si 
: ae ; r t up by certiorari and quashed. If, 
court in the exercise of its discretion, I do: however, it can be. shown that eh order was 


rei cooper — ye SS | Fagan | not made in a matter relating to the administra- 


; tion of the Poor Laws, and consequently that 
say that poverty would not be a sufficient ex-' 1. Poor Law Commissioners dao junedic- 
cuse under any state of facts, but in thiscasel! 5. on the subject, then the order must fall of 
can imagine it might have been most material ; ; 


— ' iteelf. 
Surin thet ery} oo been made“ Mr, J. Cobbett then contended, that a return» 


f ing officer for several parishes or townshi 
Justices Wightman and Erle, concurred. was not an officer sauat in the 4 & 5 W. rap 


Rule refused. (76, The effect of a contrary decision would 





a _be to Leong phere ee sri ori ri 
cause them to depart from those duties whic 
The ee MA J i acral nal Pr Oldham the law calls upon them to discharge. 


Lord Denman. It appears to me that the 
ORDER OF POOR LAW COMMISSIONERS.— appointmest of a returning officer is one of 
MANDAMUB.-~~—CERTIORARI. ‘those things which must he done for the general 


The Poor Law Cowmissioners made an order | °*®cution of the powers given by the act. 
directing the overseers of the townships of | ti P rere J. Sages . rt eee 
a union to assemble and appoint a barrister \ 70 ne an toget — Y GROW SONS Ce S OOF 
to act as relurning cer at a certain, nll . Se ae be il saree . SS fe 
election of guardians. A rule for a man-,\° UFRINg Olncer appointed for carrying 


. . into effect the general purposes of the act. 
damus to fhe overseer having been abtained, Coleridge, J., cone 


Held, that there was nothing on the fate of; Erie, J. Iam of opinion that the commis- 
the order to show that the Poor Law Com-|sioners have power to make an order like the 
missioners had eaceeded the jurisdiction | present, and if it is within their jurisdiction, 
given them. by the 4 & 5 W. 4, c. 76. then the validity of it cannot be disputed, 

Held, also, that if thé Poor Law Commis- unless first brought up by orale ab sol 
sioners had power to make the order, the e absolute. 
calidity of it could not be discussed in show- 





* Lord Denmaa,-C, J., bed left the court. 


Queen's Beith Prectice Ceurt. 
(Before Mr. Justice Wightman.) 
Bowditch v. Toulmin. Easter Term, May 29, 
1847. 

In a writ of summons the description of the 
defendant’s residence was, “ of Clapham, in 
the county of Surrey.”” Held, on a motion 


to set aside the writ and service thereof, 
that this description was sufficient, there 


being no evidence before the court of the| 


description of place Clapham was. 
- Hoggins moved for a rule calling on the 


Superior Courts: Queen's Bench Practice Court.—Common Pleas. 


a affairs, and to 
apply the funds, &c. Held, that no autho- 
or tmpked, was given to 
the mancging committee to contract on the 
credit of the provisional committee. 
Sembk, that any authority given by the terms 
of a prospectus is not to be considered as 
derived solely from the provisional com- 
mittee. 


THISs was an action to recover a claim made 


plaintiff to show cause why the writ of sum-'for advertisements relative to the ‘“‘ Oxford, 
mons, copy, and service thereof in this action! Witney, Cheltenham, and Gloucester Inde- 
should not be set aside, on the ground that the! pendent Extension Railway.” At the trial be- 
description of the residence of the defendant | Coltman, J., at the last summer assizes at 
was bad as being too general. ‘The description +Gnildford, it appeared that in the prospectus 
was, “To Edward Toulmin, of Clapham, in the ‘the defendant’s name was published among 
county of Surrey.” ‘This it was submitted was those composing the provisional committee; 
not a sufficient description within 2 W. 4, c. that the prospectus also contained the names of 
39, 8. 1, which requires “the place and county! a managing committee of which the defendamt 
of the residence or supposed residence of the! was not one, and then set forth several 

ged defendant, or wherein the defendant shall graphs, amongst which were the two follow- 
e or shall be supposed to be, shall be men-_ ing :-— 


tioned.” The first stated —* The provisional committee 


Wightman, J. I really don’t see why|of management now inform the parties to this 
“Clapham” is not sufficient ; Peg have both | undertaking that the prelimimary surveys have 
the place and the county of the defendant’s| been completed.” The second, that “ unti the 


residence. 
. Hoggins. But Clapham is a large place, 
consisting of many streets. 

Wightman, J. Have you stated that fact in 
your affidavit, for if not, I cannot take judicial 
notice of the size of Clapham; it may be but 
one house of that name for all I know. 


act of parliament should be obtained, the affairs 
of the company shall be under the control of the 
committee of man ent for the time Demg, 
to whom power ie given to allot the shares, and 
to apply the funde of the company for all the 
expenses incurred in the formatron of the com- 
pany, and in the preparation of the plans and 


Hoggins. It is not distinctly stated, but | sections to be submitted to parliament.” 

the defendant describes himself as of South) Some evidence was given to show that the 
island Place, Clapham Road, which goes to defendant knew of the contents of the 
show that the description “ Clapham” is too | tus, and that the orders under which the plam- 

ral. tiff ad emanated from the roanagmg 
Wightman, J. I don’t think that it is, and,; committee. ‘he jury found a verdict for the 
in the absence of any statement in the affidavit, ' defendant, and a rale misi having been obtamed 
as to the size of Clapham, think it suffi-| for a mew trial on the ground of the verdict 


cient. In the case of Cooper v. Wheal, 4, 
DowlL, the defendant was described aa of 
“Tufton Street, in the county of Middle-| 
sex,” and Mr. Justice Littledale held that de-' 
€cription sufficient, saying, that “it was not 
mecessary to describe the particular town or 
village in the county within which the icu- 
lar street may be situated;” now it strikes me 
that the present description is not more general 
than “ Tufton Street,” for Tufton Street may 
have been a mile long. 





: Common Pleas. 
Dawson and others v. Morvison. Trinity Term, 
. 1847. 


RAILWAY PROVISIONAL COMMITTEE.—CON- 
STRUCTION OF PROSPECTUS,.—AUTHORITY 
OF MANAGING COMMITTEE. 


Where, in addition to the ctroumstance of the 
defendant’s being a member of a railway 
provisional committee, it was proved that 





being against the evidence, 
M. Chambers now showed cause. The only 
cm on — other eide = support of the 
rule is, that the two paragraphs im the prospec- 
tus show that the defeadant, as ome of the pro- 
visional committee, gave autherity to the 
managing committee to pledge his credit; but 
it is submitted that the paragraphs show quite 
the contrary. ‘The present is like the cases 
decided with reference to club-houses, and 
which are referred to and relied upon in FWylde 
v. Hopkins.» The evidence failed to make out 
im any way fhe liability of the defendamt, and 
the case, f.cent dewn again for trial, mast end 
aS ee wie ie 

Shee, Serjeant, in support 

plained be to make out that the defendant 
contracted with him; and assuming that the 
defendant knew of the prospectus, it is subrnit- 
ted, on the authority of Wylde v. Hopkins, and 
the paragraphs in the prospectus, that the 


S 40 Jac. $78, ay. 
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orders by the ing cominittes were by the 


Taaneging 
authority of the defendant as ene of the pro- 
“waar . 


committee. Ie the second -parmgraph 


More particulerly the provisienal committee are 


evidently speaking, and the terme extend to the 
authorising the advertisements to be ordered on 
their credit; the jury, therefore, were not war- 
ranted by the evidence in the verdict they 


found, and the rule ought to be made absolute. 


Wilde, C. J. I entertain no doubt as to the 


present rule. So far from the jury having done 
have 
arrived, it is difficult to say how they could 


wrong by the conclusion at which they 


Rave found differently. it may be assumed 
fhat the defendant was a member of the pro- 
visional committee, and the question is, what 
more has been shown? I cannot certainly 
adopt the paragraphs in the prospectus as 
speaking aly the language of the provision 

committee. It seems to have been published 
by the managing committee, the provisional 
committee concurring only so far as as their 
not objecting goes. The effect of the para- 
graphs is, that the whole management of the 
concern was to be under the control of the 
committee of m ement. Then from whom 
3 that authority derived? Not, as has been 
assumed, entirely from the provisional com- 
mittee, but from, as I think, the same source 
as the existence of the provisional committee 
themselves, namely, the subscribers generally. 


Be that however as it may, it appears to me| argued 


that the terme of the paragraphs negative any 
wuthority to the masaging committee to con- 
tract on behalf of the provisional committee, 
and that they rather give notice that the former 
are not to deal am the credit of the latter; nor 
is there to be found in the prospectus any part 
giving the slightest authority to the managing 
committee to contract on any credit but their 
own. The only effect of the evidence is to 


establish that the defendant was a member of 


the prerisional committee, but by that character 
there was po implied authority to contract upon 
his credit given, and so far as the express 


authority ‘goes, it plainly means that the sue out his writ of privilege. 
managing committes are to have the dispo- | 








asd 


the defendant wae appointed to the office of 
Somerset Herald by the Lord Chamberlain, at 
a salary, and that he received other perquisites ; 
that his duties consisted in attending the Queen 
whenever and wherever required; that it was 
part of his duties to attend on royal marriages, 
<a on the arrival of an mage ger or = 

opening or prorogation of parliament. It 
also a that petitions had ese resented 
to the Earl Marshal and the Lord Pimiahal 
lain. for liberty to arrest the defendant, bu 
those officers conceived that they had no 
authority. 

Bramwell showed cause. This very case has 
been decided by the Court of Exchequer, and 
they refused to interfere on motion, but left the 
defendant to sue out his writ of privilege. Leslie 
v. Disney, 3 Dow. P. C. 437. He aleo cited 
Imntley v. Battine, 2 B. & Ald. 234. Byrny. 
Dibdin, 3 Dow. P. C. 448; Com. dig. tit. pri- 
vilege, (A 3); Holiday v. Pett, Cas. Tem. 
Hardw. 28; Winter v. Miles, 10 East, 578. 

Hoggins in support of the rule. In conse- 

uence of the decision of this court in Leslie v. 
] b 


isney, the defendant prepared a writ of privi- 
ege, but the officer would not sign it because 
there was no precedent of such writ to be found 
in the books. Search had been made in the 
Petty Bag Office, the Record Office, the Signer 
of Write’ Office, and other offices of the Court 
of Chancery, but without success. He then 
that it clearly appeased from the affida- 
vits that the defendant was a servant in ordi- 
nary of the Queen, with fee, and therefore en- 
titled to his privilege. He cited Kiang v. Foster, 
2 Taunt. 167; Foster v. Hopkins, 2 Chit. Rep. 
46; Bartlett y. Hebbes; 5'T. R. 686. 

Cur. .adv. vult, 


Alderson, B. The question is, whether tha 
defendant has made out to my satisfaction that 
he is a servant in ordmary with fee. When this 
case was formerly before the court. (Leslie vy, 
Disney) they doubted whether that sufficiently 
Beir and on that ground the court dis. 
charged the rule and directed the defendant to 
On the present 
occasion it is clearly made out by affidavit that 


ition of the funds on the terms of ready the defendant is a servant in ordinary with 


meney ‘dealings, 
exodit. -- I think therefore 
atand 


-* 
e! 


than upon those of|fee. It is made out that he is in continuous 
the verdict ought to | attendance upon her Majesty, inasmuch as his 


services may be required at any time, and 


Rule discharged. 4s those times ere uncertain, it would be 





- @xchequer. 
(Before Alderson, B., sitting alone.) 


, Dyer v. Disney. Easter Term, 8th May, 1847. ‘apace | 
QO EEN's SERVANT.—ARREST.—PRIVILECE. | therefore he has a 


The “‘ Somerset Herald” is a servant in ordi- 
nary of the Queen, with fee, and therefore 


privileged from arrest. 
. Tare was a rdle calling on the 


imaproper te prevent him, by arrest, from dis 
charging those duties, and the Crown from hav- 
ing its due and ordinary state. In the case of a 
chaplain, he is not ined te be conti 
before the Queen, but he is liable to 
upon at any time to do duty, and 
service, ough 
performed at reasonable intervals. So with re- 
spect to the lighter of fizes and candles to the 
yeomen of the guards, although in the summer 
they might not require fires, and would need 


plaintiff to | less candles, still, inasmuch as the times at 
show cause a a ae should not which they would be required 
Ghecharged out custody of the sheriff of|is privileged, Foster v. 

ike that he-was “ Somerset | 46. 


are uncertain, he 
’ Hopkins, & Chit. Rep. 
It is the same with respect toa page of 


Herald.” it mppeared fresn the affidavits thatj¢he second class, of a lord of the bed.chamber. 
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I therefore think, that the Somerset Herald is} MASTERS sees anal IN CHAN- 


in the continuous service of the Crown, and it 
is inconsistent with the gg of the Crown 
that he should be arrested. Itise not necessary 
for me to say what is the proper course in a 
case like this. In 2 Keeble, 3, it is said that 
the Lord Chamberlain “ must either remove 
such or make them pay their debts, the privi- 


lege being the king’s, not the parties.” But 
with that I have nothing to do. 


Rule absolute. 





Vogel and another, executors of Ann Vogel, v. 
Thompson. Trinity Term, 1 June, 1847. 


BXECUTORS.—SCIRE FACIAS.— JUDGMENT. 
Where executors move for judgment on the 


sheriff's return of “nil” to a writ of scire|, 


facias, the affidavit in support of the 


appk- 
cation must state that probate kas al 


taken out. 


In thia case the plaintiffe, as executors of 
Ann Vogel, issued a writ of scire facias to 
revive a judgment recovered by their testator. 
The sheriff having returned “ nil,” 

Miller moved for — upon an affidavit 
stating, that on the 3rd January the judgment 
was recovered by the testatrix, and that the 
plaintiffs were executors; but the affidavit did 
not state that probate had been taken out. 

Pollock, C. The affidavit is insufficient. 
Before we 
be satisfie 
probate of the will. . 

Alderson, B. The affidavit mi 
sufficient if thie were a p 


the plaintiffs could get probate at any time, 
during the course of it; but here the plaintiffs, 


ask for judgment; they ought therefore to show 
that they have obtained probate. The affidavit 
must be amended. 





DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS, 


From May 25th to June 18th, 1847, both inclusive, 
with dates when garetted, 


Ffooks, William, Henry Charles Goodden, and 
Thomas Ffooks, Sherborne, Atiorneys and 
Solicitors, so fur as regards the said Henry 
Charles Goodden. June 1. 

Gibson, John Robinson, and Jobn Alexander Spald- 
ing, 9, Copthall Court, Attorneys, Solicitors, 
and Conveyancers. June 11. 

Neild, Henry Isaac, and Frederick George Unwin, 
40, Ely Place, Attorneve-at-Law. June 1, 
Pool, Joseph Edmund, and Frederick Horatio Boul- 
ton, 1, Wulbrook Buildings, City, Attorneys and 

Solicitors, June 15. . 

Blade, John, and William Denson Jones, Devizes, 
Attorneys, Solicitors, and Coaveyancers. Juoe 
11. 

Wartnaby, Henry, Richard Austwick Westbrook, 
and George Gisby, Ware, Attorneys-at-Law, 
so far as concerns the said Henry Wartnaby. 
May 28. 

Willesford, Chasics, and John Tucker, Tavistoct, 
Attornzys and Solicitors, June 11. 


| Vexatious Actions. 
t this application we ought to 

that the plaintiffs have obtained | 

| further consideration of report. 

ht have been, Poor Laws Administration. For 3rd read- 

ng in which ing. 


From May 25th to June 18th, 1847, both inclusive, 
with dates when gasetied. 
Ashton, William Henry, Stockport, June 4. 
— Eyles Irwin Caulfield, Kidderminster, 
8 


une . 
Charsloy, Frederick, Amersham. June 15, 
Clarke, Edwin, Longton, June 18, 
Fenwick, John Clerevaulx, Newcastle-upon-Tyne, 


June 8. 
Plummer, Stephen, jun., Canterbury. May 25. 
Reynolds, Henry, andewortb. June 18. 


Selby, Francis Thomas, Spalding. May 25. 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 


' FRouse of Aords. 

NEW BILLS IN PROGRESS. 
London City Small Debts. Passed. 
Juvenile Offenders. For 3rd reading. 
Highway Rates. For 2nd reading. 
| Clergy Uffences. In Committee. 
| house of Commons. 
NEW BILLS IN PROGRESS. 

Encumbered Estates (Ireland). Re-com- 
, mitted. 
| Registration of Voters. Re-committed. 
_ Parliamentary Electors, For 2nd reading. 
In Committee. 
Insolvent Debtors. For 2nd reading. 
Joint Stock Companies. In Committee. 
House of Commons Taxation of Coste. 





For 


Abolition of Mastership in Chancery. For 
2nd reading. 
Abolition of Public Office in Chancery. 


|For 3rd reading. 





THE EDITOR’S LETTER BOX. 


| A CORRESPONDENT inquires whether a per- 


son can be restrained from making a patent 


|article merely for hie own use? In the 
| patent all persons are prohibited from “either 
directly or indirectly making, using, or putting 
in practice the invention.” In Mr. Hindmarch’s 
elaborate work on the Law of Patents it is asid 
that “ the subject of the grant thus made by the 

t is asole and exclusive privilege which 
extends to the using and exercising of the ia- 
vention or art invented by the patentee; to the 
making of articles by means of the invention or 
the exercise of it; and to the vending of such 
articles to the public.”—Page 53. “If any 
person, except the patentee, make articles ac- 
cording to the patentee’s invention, he commits 
an infringement of the patent. 

A trustee under a will of personal property, 
is directed to lay it out on government, or real, 
or good personal security. He has lent the 
trust-money to B., (who has become a bank- 
rupt,) on his bond or note of hand. Can the 
cestus que trust call upon the trustee to make 

the trust-fund out of his own pocket? 

“An Articled Cierk’e” letter shall. be at- 
tended to. 





The egal 


Observer, 


DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, JULY 10, 1847. 





‘t= Quod magis ad nos 
Pertinet, et nescire malum est, agitamus.” 





BUSINESS OF THE COMMON LAW 
COURTS. 





CONTEMPORANEOUS SITTINGS IN BANCO 
AND NISI PRIUS.-SEPARATE BARS, 


A CIRCUMSTANCE occurred at the banco 
sitting of the Court of Exchequer, one day 
during the past week, which has had the 
effect of directing public attention to the 
present state of the business in the courts 
of common Jaw. In all three of the courts 
there is a considerable arrear, and with the 
‘wher pe design of reducing the num- 

r of causes remaining for hearing at the 
termination of Trinity ererm, the judges of 
the Courts of Queen's Bench :and Ex- 
chequer, under the authority of the statute 


Horat. 


ee ek 


may be more readily understood than ex- 
plained. The suitor is more damnified, 
and feels more dissatisfied, by a speedy de- 
cision given under such circumstances than 
by delay; and the administration of justice 
itself is prejudiced by having points of 
“ great pith and moment ” determined after 
@ partial investigation and imperfect argu- 
ment, or it may be, in the absence of 
counsel, and without any argument. These 
evils were so strongly felt by the leadin 

members of the bar, that a public an 

formal representation was made to the 
Barons of the Court of Exchequer on the 
subject, who, it is only doing them justice 
to state, met the matter with the greatest 
candour and fairness. It was admitted, 
that the contemporaneous sittings of the 


1 & 2 Vict. c. 32, appointed certain days) same court at Westminster and Guildhall 
for sitting in banco at Westminster, con-| was most inconvenient and detrimental to 
temporaneously with which these courts the public interests, and that a general un- 
were sitting at nisi prius, at Guildhall, for derstanding prevailed in the profession, 
the trial ofissues, the venue in which was, when the statute authorising sittings after 
laid in London. ‘ This arrangement has|Term in Banco was in progress through 
proved most inconvenient to the profession, , parliament, that those additional sittings 
and, in many instances, disastrous to the} were not to interfere with the nisi prius 
suitor. Unless the leading counsel gene- sittings in London after Term. As far as 
rally declined accepting briefs at the we can understand, it is not proposed that 


London - sittings,’ the courts sitting in 
Banco could not be punctually attended, 
and points reserved at nisi prius, in order 
that an opportunity might be afforded for 
deliberate argument, must, in all proba- 
bility, be disposed of in. the absence of the 
counsel who hail previously conducted the 
case, and upon whose exertions the client 
mainly relied for bringing the merits fairly 
and fully before the court. 

-- The mischief and injustice occasioned 


by the existence of such a state of things | 


Vou. xxx1v. No. 1,009. 


the Court of Exchequer should again ap- 


[point sittings in Banco, whilst the court is 
| 


ld at Guildhall for the trial of nist prius 
causes. Of course, the inconvenience 
complained of, will continue to exist, unless 
the Courts of Queen’s Bench and Common 
Pleas adopt the same rule as the Court of 
Exchequer, and refrain from appointing 
those simultaneous sittings. hould a 
uniform practice in this respect be adopted 
by all the courts, as it is clearly desirable 
there should be, the question remains, how 

bi 
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is the arrear of business at present cxisting | quainted with the business of the courts. 
to be got rid of, or prevented from increas-| The obvious remedy for this evil is, that 
ing? The additional sittings in Banco| the leading counsel should select particular 
were considered necessary, because the|cour/s and practise exclusively in those 
Terms were found ipsufficient for the dis-|ceurts. This course has been voluntarily 
posal of the basisess bro before the | adopted by many eminent advocates with 
courts during Term. Should the duration ' equal advantage to themselves and satis- 
of the Terms be protracted, or should an faction to their clients. The present Chief 
additional court be established with con-! Justice of the Common Pleas, (Sir Thomas 
current jurisdiction, to lighten the pressure; Wilde,) and Mr. Baron Platt, for many 
which begins to be so severely felt by the! years confined their practice, the one to 
judges of the existing courts? the court over which he now so worthily 
Thig is a matter requiring serious and | presides, and the other to the Court of 
anxious consideration from those on whom Queen's Bench. The three courts, we be- 
the responsibility devolves of providing for lieve, furnish instances in which gentlemen 
the due administration of justice. To of acknowledged capacity and extensive 
lengthen the duration of the Terms, it practice have attached themselves to a par- 
would become indispensably necessary to ticular court. The certainty of having a 
alter the periods appointed tor holding the; counsel always at his post when the cause 
circuits, and to adopt fresh arrangements) in which he is retained is called on, is an 
in nearly every branch of the administra- | advantage too obvious not to be readily ap- 
tion of justice in which the common law preciated. Those who have adupted a re- 
judges are engaged. Whether a change solution so satisfactory to their clients, and 
of arrangements could be devised which so consonant with that which the public at 
would not produce greater inconveniences large consider to be the correct course, will 
than those it is proposed to remove, is, at be sure to find their reward. We ¢rust 
the best, extremely doubtful. The ex-| their example will be speedily followed by 
pense of establishing and maintaining a’ all who have arrived at the position to ac. 
new court of co-ordinate jurisdiction with’ cept leading business at the bar. It is ua. 
the three courts of common law, is the ob- | necessary, and would be injurious, to im- 
jection, we doubt not, with which any such pose sucli a restriction upon juniors. As 
proposition would be met at the outset, al-' already hinted, however, ifthe principle of 
though it is the objection, perhaps, of all' selecting a particular court was adopted 
others, entitled to the least weight. The’ by the bar to the fullest extent, it would be 
inhabitants of a country so highly taxed as ineffectual if the same court held its sit- 
this is, have indeed reason to complain of tings at different places contemporaneously, 
the manner in which their affairs are Such a system unreasonably requires the 
managed, if sufficient cannot be spared to discharge of duties from their nature irre- 
defray the comparatively trivial expenses | concilable, and, desirous to see all the regu 
incidental to the efficient administration of lations of our courts approved of and re- 
justice. Be that as it may, no practicable spected, we trust it may not be persevered 
arrangement could be suggested to prevent in. 
the inconvenience and prejudice to suitors: 
which must arise from having distinct and | LAW OF LANDLORD AND 








independent sittings of the same court in. TENANT. 
different and distant localities. We con-, 
fidently hope, therefore, to see a plan open | INSUFFICENT NOTICE TO QUIT. 


to somuch and such well-founded objection : 
abandoned at once and for ever, whatever DP tot Santi > actors cra oe 
eer’ | be substituted. :, cases upon the sufficiency of notices te 
The difficulty of securing the attendance “quit ‘a lee ndlihedd 60 thn eatin at 
of leading counsel, even when all the already determined and ranging un ‘ler the 
courts are silting in Westminster Hall, is| sone head Upon a hasty review of this 
notorious. The anxiety, disappointment, | jocg of cases, it may be conceived the rale 
and not unfrequently, the positive injustice requiring helf-a-year’s notice to quit was 
to which clients and their responsible ad-| ., inconvenient that it ought never to 
2 1m g ibizcted in pape mer of ta been estublished ; but upon a closer : 
am ce of a counsel at t saat a : 
4 ath It de aariiee ure acbied can nation of those cases, it will be found that 
+ ie 1 ws iwi by those practically ac-! - * 7 Queen’s B. Reports, part 3. 
ATh. . IOUS | 









Law of Landlord and Tenant. 


the difficulty and uncertainty have been 
produced mainly by a departure from the 
plain rule, and by the tion of subtle 
distinctions suggested with the design of 

ing the law from operating harshly 
m particular mstances. 

Amongst the cases to which this obser- 
vation applies is, that of Doe dem. Lord 
Huntingtower v. Culliford,” which was 
pressed upon the court in a late case, and 
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at the end of a year's tenancy. The court 
was clearly of opinion that the notice was 
insufficient: it could not be good for May, 
and the current year expired in November, 
a few days after the date of the notice. If 
there was an absolute inconsistency, the 
court might perhaps reject part, bata 

notice bad in its origin could not be made 
good by putting a strained interpretation 
on terms quite clear in themselves. The 


has now for the first time been expressly |judges also expressly declared that Doe 


overruled. There, a notice, dated the 27th | Lord 


Sept., required a tenant who was let into 
possession on the 4th August, to quit “at 
Lady-day next, or at the end of your cur- 
rent year; the current year expired on 
the 29th Sept. ; and this was held to be a 

notice for the current year ending at 

-day, because atwo days’ notice could 
not be intended ; and Bayley, J., said, ap- 
perently with the concurrence of the rest 
of the court, that the notice must be un- 
derstood so as to be effective. Doe dem. 
Lord Huntingtower v. Culliford was cited in 
a subsequent case of Doe dem. Williams v. 
Smith.< In that case the tenancy expired 
in February, and the notice, dated 21st 
October, 1833, was as follows :—‘ at the 
expiration of haifa year from the delivery 
of this notice, or at such other time or 
times as your present ycar’s holding of or 
in the said premises, or any part thereof 
respectively, shall expire after the expira- 
tion of half a year from the delivery of this 
notice.” Here the present year’s holding 
expired in February, 1834, but as the 
notice necessarily referred to some time 
after the expiration of half a year from the 
notice, it was held that the word “present ” 
might be rejected, aud the notice applied 
to February, 1835. Both those cases 


Huntingtower v. Culliford was not 
good law, and that the doctrine there laid 
down, that the language of a notice might 
be altered to give it effect, was not main- 
tainable. “If we were to interpret notices 
upon the principle there acted upon,” says 
Patteson, J., “where could we stop?” It 
would be to say at once that every notice 
shall be valid. 

Three of the four judges who thus ex- 
pressed themselves in Doe dem. Mayor of 
Richmond v. Morphett, determined, in the 
case of Doe dem. Williams v. Santh, that 
the word “ present’? may be rejected as 
surplusage, and a notice held valid which 
was admitted to be lame and inaccurate. 
The distinction between that case and the 
more recent case of Doe dem. Mayor of 
Richmond v. Morphett is, that in the last 
case the court was not only called upon to 
reject, but to add words, and to read the 
notice as if it ran,—* the current year nert 
ending half.a year after this notice.” 

In the second case now reported,* 2 
yearly tenant gave his landlord notice on 
the 3lst January, to quit on the lst May 
following, and it was admitted that the 
notice was insufficient, but the question 
was, whether there was not a waiver of a 
half year’s notice. It appeared that the 


were brought under the consideration of) landlord at first acquiesced, but ultimately 


the Court of Queen’s Bench in the late 
case of Doe dem. the Mayor of Richmond v. 
Morphett* There the defendant held 
under the corporation of Richmond from 
Martinmas to Martinmas, and by a notice 
dated and served on the 2lst Oct., 1842, 
he was called upon to quit ‘“‘on the 13th 
day of May next, or upon such other day 
or time as the current year for which you 
now hold the same will expire.’ The ob- 
jection to this notice was, that it was either 
a notice for Martinmas, 1842, in which 
case the time was insufficient, or for 13th 
May, 1843, in which case it did not expire 





refused to accept the notice. The tenant 
quitted according to his notice, and the 
landlord then entered and did some repairs. 
He afterwards brought his action for use 
and occupation, for the half year’s rent due 
after the tenant quitted, and the Court of 
Queen’s Bench held, upon the authority of 
Johnstone v. Hudlestone,’ that the tenanc 
was not determined by the acts of the land- 
lord, and that he was entitled to recover 
against the tenant.¢ 


© Basseli v. Landsberg, 7 Q. B. 638. 

‘4 Barn. & Cress. 922. 

® The stion whether a surrender can be 
inferred m the mere cunduct of parties, 
without any act done which would take effect 
discussed in a late case of 





as an was | 
on v. Reed, in the Exchequer, reported 13 
ees, & W, 285. u 2 
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NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 


ABOLITION OF A MASTERSHIP IN CHANCERY. 
10 & 11 Vict. c.60. 


An Act to abolish One of the Offices of Master 
in Ordinary of the High Court of Chancery. 
[2nd July, 1847.] 


1. Recites 3 5 4 W. 4, c. 94, appointing 
masters and giving salaries, &c. to their clerks. 
5 Vict. c. 5, abolishing master of Exchequer 
and appointing Mr. Richards. Resignation of 
Mr. ch. One mastership abolished. — 
Whereas by an act passed in the 3 & 4 W. 4, 
c. 94, it was enacted, that the appointment of 
all masters in ordinary of the High Court of 
Chancery should be vested in his Majesty, his 
heirs and successors, and that such master 
should thereafter be appointed by letters patent 
under the great seal of Great Britain; and it 
was by the said act also enacted, that the salaries 
to be paid tothe chief and junior clerks of each 
of the said masters should be 1,000/. a year and 
150]. a year respectively, and that it should be 
lawful for the said junior clerks to receive and 
take 14d. per folio of 90 words for every copy 
of every document or writing made in the office 
of the said master: And whereas by an act 
peste in the 5 Vict. c. 5, Richard Richards, 

uire, then one of the masters of the Court 
of Exchequer, was = pop as an additional 
master in ordinary of the High Court of Chan- 
cery, and it was thereby enacted, that upon the | 
death, resignation, or removal from office of! 
the said Richard Richards it should be lawful | 
for her said Majesty from time to time by letters | 
patent under the great seal to appoint a fit and | 
proper person to supply such vacancy: And 
whereas Andrew Henry Lynch, Esquire, late 
one of the said masters in ordinary, did on the 
25th day of March now last past duly resign! 
his said office, and the same thereby became! 
and now is vacant: And whereas it is expedient | 
that the number of the said masters in ordinary | 
of the High Court of Chancery should be re-. 
duced to the same number as existed before 


New Statutes.— Representation of the Profession in Parliament. 


the duties, rights, privileges, and emolumen 3 
thereto belonging, as if a master in ordi 

had been duly appointed to succeed the sai 
Andrew Henry Lynch, but nevertheless for a 
time not exceeding twelve months from the 
passing of this act; Provided always, that in 
the event of the death, resignation, or removal 
of the said George Barrett and Edward Wright, 
or either of them, before the expiration of the 
said twelve months, it shall be lawful for the 
Lord Chancellor, if he shall think fit, to appoint 
a successor to them or either of them during 
the time aforesaid. 

3. Compensation to chief and second clerks.— 
That it shall be lawful for the Lord Chancellor, 
with the consent of the commissioners of her 
Majesty’s treasury, to award such compensation 
(if any), and in such manner and upon such 
conditions, as he ¥e! think fit, to the said 
George Barrett and Edward Wright, or either 
of them, in consideration of the loss they or he 
may have sustained by the abolition of the said 
office of master in sedtaizy 





REPRESENTATION OF THE PRO- 
FESSION IN PARLIAMENT. 





AT the commencement of the present 
year we called the attention of our readers 
to the want of due professional representa- 
tion in parliament. Looking at the events 
of the session, we cannot say that our 
‘“fearned friends” on either side of the 
house have rendered much “suit and 
service,” either to the law itself, or to any 
branch of the profession. The only ex- 
ception we can find is in the labours of Mr. 
Watson’s committee for inquiring into the 
enormous amount of fees of courts of law 
and equity. We anticipate that much 
good will ultimately result from the investi- 
gations which are in progress in that com- 
mittce, relating to the taxes on justice. 
The report of the Legal Education Com- 


the passing of the said last-mentioned act: Be| mittce, founded on the evidence of the pre- 
it therefore enacted by the Queen’s most ex-| vious session, is also a valuable contribution 
cellent Majesty, by and with the advice and|to our defective stock of information on the 
consent of the Lords spiritual, and temporal, | state of the profession. 


and Commons, in this present parliament as-| whilst we think the members of these 


sembled, and by the authority of the same, committees are entitled to all praise for 


That it shall be lawful for her Majesty not to : , ; } 
fill up the office so vacant by the resignation of| their devotion of time and attention to the 


the said Andrew Henry Lynch, but that the| important subjects before them, we search 
same shall be and the sameis hereby abolished. |in vain for any other evidence of profes- 


2. Chief and second clerks retained for period | sional zeal amongst the many eminent law- 
not exceeding twelve months.—That for the con- 


venience of prosecuting the causes and matters 
referred to the said Andrew Henry Lynch, and 
now transferred to the other masters in ordinary 


yers who adorn the roll of parliament. 
It will not be a useless employment, if 
our readers, in contemplation of the close 


it shall be lawful for the Lord Chancellor, if he | Of the present and the election of a new 
shall think fit, to retain George Barrett and| parliament, will go over the names of the 
Edward Wright, the late chief and second| members of the bar who hold seats in the 
clerks of the said Andrew Henry Lynch, as| House of Commons, first examining thoee 
chief and second clerks respectively, with all/ who are either well known in Westminster 
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Hall or in the ranks of law reform. Let 
them ponder upon the deeds done by these 
gentlemen towards the real improvement of 
the administration of justice, or the due 
maintenance of the station and character of 
professional men, and we shall be infinitel 
obliged by receiving a statement of their 
senatorial labours, whether suecessful or 
otherwise. 


NOTICES OF NEW BOOKS. 
The Lord Chancellors and Keepers of the 
Seal in the reign of King John. Com- 
municated to the Society of Antiquaries 
by Epwarp Foss, Esq., F.S.A., and 
ublished in the Arch@ologiu, vol. xxx11. 
don: J. B. Nichols & Son. 1847. 


Tuis is an exceedingly interesting dis- 
sertation on the Chancellors and Keepers 
of the Seal in the reign of King John. 
Notwithstanding our natural respect for 
most of the subjects which relate to ages 
long passed away, we must admit that 
many topics of antiquarian research are 
not deserving of the expenditure of learn- 
ing and ingenuity which are sometimes be- 
stowed upon them. Here, however, we 
heartily enter into the controversy, and 
rejoice that Mr. Foss has investigated, with 
his accustomed accuracy of research and 
force of reasoning, the several questions 
which arise on this important portion of our 
legal history. A discussion, indeed, which 
relates to the Charters of a reign me- 
morable for the greatest of all our charters, 
cannot fail to interest every reader. It is 
very remarkable, as pointed out by Mr. 
Foss, that 


“*Searcely two writers agree either in the 
names or the succession of the Lord Chan- 
cellors of the reign of King John. The earlier 
compilers of the list of those officers had to 
rely either on the historians, who were often 
mistaken, or on their own examination of 
original documents, which was necessaril 
limited and unsatisfactory. Since the publi- 
cations issued by the Record Commission, and 
subsequently by royal authority, the means of 
armiving at correctness have been materially 
increased ; and recent authors must be pre- 
sumed to have used them, Much allowance 
is therefore to be made for the errors of the 
former, while the assertions of the latter be- 
come a fair subject of critical inquiry; the 
more especially in John’s reign, most of the 
= of which have been published im ez- 
enso.””. 


Mr. Foss then states the names of the 
gery 2 writers who have treated of the 
hancellors of this period, and’ pro- 

ceeds thus :— 
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“The only certain evidence of the names 
and succession of John’s Chancellors is to be 
collected from the public records of his reign ; 
and, inasmuch as there are among them i 
direct entries of the disposition of the Great 
Seal, similar to those which were introduced 


'Y jin subsequent reigns, such evidence can only 


be obtained by a careful examination and com- 
parison of dates and facts in the various rolls 
which have come down to us. The Patent. 
and Close Rolls contain important testimony, 
and incidental notices appear on the Rotuli de 
Finibus and other Rolls; but the princi 
dependence must be placed on the proofs which 
the Rotulus Chartarum affords. | 

“The general impression has been, that 
when ac r is authenticated by the words 
‘ Data per manum A. B. or C. D.’ the person 
so subscribing was either a Chancellor, or 
Keeper of the Great Seal, or Vice-Chancellor. 
This mode of authentication has occasioned 
the discrepancy in the various lists hitherto 
published ; some authors designating as Chan- 
cellors persons whom others call Keepers or 
Vice-Chancellors.” 


The object of Mr. Foss’s present disqui- 
sition is, to remove the confusion which 
has thus arisen, by fixing with greater cer- 
tainty the names and order of the Chan- 
cellors, and by considering the real chae 
racter borne by those who have been thus 
called Keepers or Vice-Chancellors. 


** Tt is not to be presumed, however,” (says 
our author,) “that all the charters of this reign 
are subscribed in the manner above mentioned. 
They are attested in all varieties of forms; 
sometimes solely by the King himself, and. 
sometimes by him in the presence of a witness 
or witnesses ; sometimes by oue witness alone, 
and sometimes by several; and sometimes with 
and sometimes without the before-mentioned 
additional authentication, commencing with 
the words ‘ Data per manum.’ : 

“Throughout the reign there are comparative- 
ly few charters which are go authenticated by the. 

shancellors themselves. That it was not their 
positive duty, even when preseut, to affix their 
names to this form, is proved by the fact, oc- 
curring in multitudinous instances, of a Chan- 
cellor being, eo nomine, one of the witnesses, 
when the formal authentication has been made 
hy one of the so-called Keepers. In every 
case, however, where the name of a known 
Chancellor appears, his title is distinctly added, 
except in one instance, to be afterwards ad- 
verted to ; while, on the contrary, with respect 
to those who have been denominated Keepers, 
in no one instance is there any addition to their. 
names, beyond the clerical dignity they hap- 
pened to hold at the time. | 

“The question then that first occurs is,- 
What was the official character of those per- 
sons who thus authenticated the charters, to 
whose names the designation of Chancellor 
was not added; and whether, even if it be 
allowed that they were in some way connected 
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= wal pig Seal, th 
ated as Keepers or 
“Tn the previous reign of Richard I., when 
the King went to the Holy Land, he left one 
seal in England to be used by the Chancellor 
Longchamp, whom he had deputed, with 
others, to rule the kingdom in his absence ; 
and he took another seal with him, under the 
care of an officer, who was called Vice-Chan- 
cellor. Roger Malus Catulus was one of those 
who held this office, and the seal was suspended 
round his neck when he was unfortunately 
drowned off the Isle of Cyprus. These officers 
authenticated the charters that were granted 
abroad, by adding their names to the words 
‘Data per manum ;’ but when they did so, 
they almost invariably appended the designation 
of ‘Vice Cancellarius,’ or ‘tune agens vices 
Cancellarii nostri.’ The constant omission 
then of this title by the subscribers of the 
Charters of King John forms a strong pre- 
gumption that they did not possess it. 

“ Again, the fact already mentioned, that the 
Chancellor, as Chancellor, is often named as a 


have been properly 
ice-Chancellors ? 


witness to charters, the formal authentication | 


of which is signed by one of the so-called 
Keepers, proves that such formal subscriber 
was not a Keeper appointed, as in Richard’s 
reign, to act merely in the absence of the 
Chancellor. 


‘In addition to this, there is the converse of 


the fact; many instances occurring in which 
ome or other of these officers was a witness to 
= authenticated by the Chancellor him- 


“ Moreover, as will subsequently appear, 
there were, at the same period of time, two or 
three and sometimes four individuals 
ing the eame duty of authenticating the charters 
in this manner. 

“ And, lastly, no document exists evidencing 
mo hes apse ge of Keeper adie yr yoy 

8 a single entry wit to 
Neville may be considered pa patina » 
. “Tt is scarcely too much to say that any one 
of these facts would be sufficient to ground a 
mption that these officers were neither 
Keeper of the Seal nor Vice-Chancellors. 

“If then they were not Keepers nor Vice- 

—— what character did they really 
? 


“There is ample evidence to shew that all 
of them held situations about the Court, with 
other official duties connected with the payment 
OF receipt of the revenue or otherwise, and that 
some of them were in constant attendance on 
the king in his perpetual movements from 
place to place. ey were also, without ex- 
ception, ecclesiastics, rewarded with benefices, 
and gradually promoted to various clerical 
dignities,—canonries, archdeaconries, deane- 
ries, and sometimes bishopricks. 

“ Now there were two classes of officers to 
whom this description would sobangenay” | ap- 
ply, viz., the Clerks of the Treasury or Cham- 

of the Exchequer, and the Clerks of the 


cery. 
“The rolls of subsequent reigns prove that 


™. 


perform-! 





the Great Seal was frequently, if not usually, 
deposited in the Treasury of the Exchequer; 
of course under the care of its officers, who 
were answerable for its safe custody, and when 
a to ee ot weodacing it The 
ance for the purpose ucing it. * 
Clerks of the Gace also were high officers, 

orming certain important functions, form- 
ing part of the state of the Chancellor; and 
when the office was vacant, the Great Seal was 
secured under the private seals of two or three 
of the principal among them. Some of them 
were no doubt in daily attendance on the Lord 
Chancellor, as is the case now with their re- 
presentatives the present Masters in - 
relieving each other in turns, and at that time 
probably performing in succession the duty of 
affixing the formal authentication to the docu- 
ments sealed m their presence. 

“ A curious confirmation of the presumption 
that they were no more than officers im attend- 
ance on the Lord Chancellor, occurs in two 
instances of charters in 2 John, authenticated 
in this form by the Chancellor, to which the 
only witnesses are Simon Archdeacon of Wells, 
John de Gray, Archdeacon of Gloucester, and 
John de Brancestre, Archdeacon of Worcea- 
ter ;* all three of whom are represented as 
Keepers at this very time, and were then au- 
thenticating charters in the same manner. 

“There is no single fact that tends to con- 
travene the probability that these so-called 
Keepers or Vice-Chancellors were either offi- 
cers of the Treasury of the Exchequer or 
Clerks of the Chancery; and, in the 
inquiry into the names of the Chancellors and 
their deputies, this presumption will ap 
more probable. Indeed, the dates of the at- 
testation of the officers in question are in such 
regular succession, as almost to enable us to 
distinguish the order of their attendance.” 


All writers, as Mr. Foss observes, agree 
in making Hubert Walter, Archbishop of 
Canterbury, the first Chancellor of the 
reign, and that he was appointed at, or 
soon after, the coronation of the king, on 
the 27th May, 1199. ‘The period of his 
retirement is variously stated by Philipot 
and Dugdale; but Mr. Foss considers it 
certain that Hubert continued Chancellor 
from his first appointment till his death, eu 
the 13th July, 1205. 


“ During the earlier part of his tenure of the 
office, his name frequently appears to the char- 
ters after the words ‘ Data per manum ;’ but in 
the later years his authentication occurs but 
seldom and at long intervals. To the officers 
who so signed them when he did not, Mr. 
Hardy and Lord Campbel] give the title of 
Keepers of the Seal, or VieuChantalioce, 
They state them to be Simon Fits-Robert, 
Archdeacon of Wells, and John de Gray, 
Archdeacon of Cleveland, jointly; John de 
Brancestre, Archdeacon of Worcester; H 


* Rot. Chart, 2 John, vol. i. p. 64. 
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Wallys, Biehop of Lincoln, (meaning Hugh de/in the King's hands during the whole of the 


Wells, so called from the place of his berth) ; | period 


and Josceline de Wells, whom Lord Campbell 
by mistake calls a layman, he in fact afterwards 
becomming Bishop of Bath and Welle:—a 


ni Pca of Keepers during one 
ip of only six years’ duration ! 


- “There is no doubt, however, that these 


in question, and wae no doubt gives 
out to be used under his orders, as occasion 
required, by the customary officer of the court. 
A positive proof of this is recorded on the 
Patent Roll, where there is the entry of a 
uittance to Adam de Essex, a chaplain to the 
ing, and a clerk im one of the Chancery 


five persons, whatever was the character of| offices,” on his accounting for 571. 3s. 8d., the 


therr office, performed the duty of authenti- 
img the charters during Hubert’s Chancel- 


kg of the Chancery, while st was tn the 
inj’s hands after the Archbishop’s death, viz., 


lerstip; and the followmg summary of their| from ‘Thursday next after the Feast of St. 
signatures will shew that there were no less, Mildred (July 13) to Satorday next after the 


than seven different modes in which these five 


Feast of St. Michael (September 29) 7 John 


acted. From October, 1 John, to!a period occupying the whole of the interval up 
June, 2 John, the names of Simon, Archdeacon ‘to the appointment of Walter de Gray.” 


of Welle, and John de Gray, appear; in gene-! 
ral jointly, but on some occasions within these: 
months each of them signs alone. On the 


elevation of John de Gray to the Bishoprick of 


Norwich in 2 John, Simon de Wells continued 


to sign alone, till June, 6 John, when he was: 
sppomn During the’ 
same period, John de Braneestre and Hugh de| 


Wells, f hort ti her, and each of | ado 
pane ee Flanders on a temporary mission, be sent the 


Seal to the King by Richard de Marisco, who 


ted Bishop of Chichester. 


them separately, and also Josceline de Wells, 
gsabecribed the charters in the same manner. 


Another error relates to the chancellor- 
ship of Richard de Marisco, the claim in 
whose behalf (until a much later period) is, 
we think, conclusively disposed of by our 
acute and diligent antiquary who states 
that— 


“ Walter de Gray being about to proceed to 


There is one instance also in which John de | @ppeats, by many entries on the Patent Roll,‘ 


he day on | to 
alone on the same day on | Exchequer, which was the place where the 


Brancestre si 
which he had efixed his signature in conjune- 
ton with H de Wells. 


“ Thus, if these attestations are to be deemed 


of their bei 


a Vice-Chancellors or 
cepers, there would 


e at least three, 


if not: 
four, enjoying that character at the same time.” | 


have been a clerk of the Chamber of the 


Seal was usually deposited ; and he no doubt 
was the officer responsible for its safe custody, 
and was naturally employed to deliver it to the 
King. A royal mandats, dated the 10th of 
October, the very day after, is directed to the 
Sheriff of Kent, commanding him to provide a 


After the death of Archbishop Hubert, ' vessel for the voyage.* Not only in that doce- 


when the “Chancery” 
king’s hands, Lord Campbell states, that 
“then the Great Seal remained some time 
in the custody of John de Brancestre,” im- 
ping that lie held it till the appointment 





came into the| ment, but in many subsequent records, to as 


late a date as July 7, 16 John, 1214, Walter 
de Gray is invariably mentioned with the title 
of Chancellor.’’! 


Mr. Foss next notices another claimant 


the new Chancellor, Walter de Gray;|Who is put forward.—Ralph de Neville, 


and Mr. Hardy's arrangement 


to the same conclusion. 


“The Charter|of Chichester, to 


would lead| afterwards Dean of Lichfield and Bishop 


whom the seal was de- 


Roll, however,” says Mr. Foss, “does not livered on the 22nd Dec., 1213. But this 


support this view.” 


“ it is true that John de Brancestre’s name! 


lg attached to the charter next following the 
emétry as to the death of the Archbishop, dated 
— 24, 1205: but it is to that charter alone ; 

he not only never afterwards signs another 
charter m that character, but the next two 
charters, dated on the 26th July, are authenti- 


claim is deemed equally untenable until a 
later period. It is remarked also by Mr. 
Foss, as an extraordinary circumstance, 
that though others have been introduced as 


» I conceive that Adam de Essex was per- 
haps the Clericus or Magister Scriptorii, or 
more probably the Scriptor Rotuli Cancellariz, 


cated by another officer. There is nothmg to| and kept the duplicate of the Great Roll, called 


shew that he held * beyond the day on which 


he signed that single charter; and if that at-| 


testation constitutes him a Keeper, the title 
would be more justly applicable to Hugh de 
Wells and Joscelme de 


the Chancellor’s Roll, of which a specimen, 
that of 3 John, has been published by the 
Commissioners of Public Records. Under an 


entry in the Patent Roll of 6 John, p. 52, the 


ells, under whose | following memorandum appears: ‘ Non est in 


hands all the other charters during the imter-| Rotulo A. de Essex quia oblit’ est.’ 


vening months are given. The learned aathors, 


¢ Rot. Pat. § John, vol. i. p. 70. 


however, have passed them over at this period,| ¢ Rot. Pat. vol. i. pp. 74, 91, 82, 83, 86, 91. 
althoogh Se them as Keeperswhen| * Rot. Claus. 15 John, vol. i. p. 156. 
performing the same duty under Hubert. ‘ Thid. pp. 161, 162, 168. Rot. Pat. vol. i. 


-¥ The fact is, that the Great Seal remaimed |p. 105, 108, 109, 111. 
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Ewecution of the Criminal Law. 


Chancellors, or Keepers, solely on the |when one or two of the witnesses state that 


ground of the mode in which the charters 
were authenticated, the name of Peter de 
Rupibus has been hitherto omitted in every 
list, either as a Chancellor or a Keeper; 
and yet there is no doubt, on the unques- 
tionable evidence now adduced, that he 
was Chancellor during Walter de Gray's 
absence. 


‘The order in which the Chancellors suc- 
ceeded each other, are shewn in a tabular view, 
and a second table is added, exhibiting the 
names and succession of those officers of the 
Treasury of the Exchequer, or clerks of the 
Chancery, who authenticated the charters when 
the Chancellors did not ; together with a state- 
ment of the time during which each of them 
acted. A comparison of these dates will make 
it manifest that these persons.were merely offi- 
cial instruments, exercising a formal duty at 
stated intervals during the same period of time, 


and that va were not, as they have been 
called, either Keepers of the Great or Vice- 
Chancellors.” 


Weare glad thus to see that Mr. Foss, 
who is honourably known to our readers as 
the author of “ The Grandeur of the Law,” 
still continues, in his retirement from 
the profession, to pursue his learned 
researches into the history and antiquities 
of the law. We understand that, ere 
long, two volumes will appear of his 
large biographical work of our illustrious 
judges. 





EXECUTION OF THE CRIMINAL 


LAW. 


TRANSPORTATION AND JUVENILE OF- 
FENDERS, 


Tug Report of the Select Committee of 
the House of Lords on the execution o 
the Criminal Law, has just been published. 





prisoners in a superior station, as merchants 
or bankers’ clerks, or persons in the law, con- 
victed of forgery, would prefer being sent 
abroad because they are observed, when under 
sentence of imprisonment, to have a peculiar 
fear of being seen and recognized, the same 
witnesses allow that these individuals, if im- 
prisoned in places where they are unknown, 
would deem the punishment much less 
than transportation. The evidence all plainly 
ints to the conclusion that thie ofa cases | 
peculiar terrors for such persons, and 
there is only one opinion given by all the wit- 
nesses, or rather one fact stated by them, as to 
receivers of stolen goods, by whom trans- 
portation is dreaded in an extreme " 

“It ought, however, to be observed, that the 
d ig weight which may be given to the 
evidence generally, or to the testimony of par- 
ticular witnesses, in any discussion upon 
administration of criminal justice, must depend 
in great measure upon the answer to another 
question, viz., what particular mode of ex- 
ecuting the sentence, either of transportation 
or of imprisonment, is in the contemplation of 
the witness or of the persons whose opinions 
he professes to give. 

“ There can 3 little doubt that a sentence 
which imports an entire separation for life, or 
for a very long period, from his criminal asso- 
ciates and from his family, must have a greater 
d of terror for an offender than any im- 
prisonment at home which holds out the 
within a shorter period of rejoining his family, 
and renewing all his criminal aseociations, 
But, before forming any sound opinion u 
the sail — of these a modes of 
secon unishment, it wo n 
to clenrly areal and fully to consider a 
the details through which either one or the 
other is to be carried into execution. 

“Upon the subject of transportation nearly 
all the learned ju are clearly and 
of the same opinion; they consider that it 
would be extremely unwise to abandon it. 

* Secondly.—That imprisonment as usually 
practised is not an efficacious a 
though accompanied with hard labour, an 
with separation or with silence, as it is in some 


It states, that many witnesses have been| prisons, is likewise the result of the evidence. 
examined and answers received to the | Only those who undergo it for the first time 


ag submitted to the Judges of the, appear to feel it much; 


this suffering soon 


nited Kingdom, and the committee re-| ears off. A second commitment finds the 


port as follows :— 


criminal by no means unprepared to undergo 
it, and it ever after ceases to exercise a deter- 


In the first place, nearly all are agreed that| ring effect. The number of times that 
the punishment of transportation cannot safely | offenders have been committed, some of them 


be a 


doned ; that it has terrors for offenders | twelve or fifteen times within a few years, seems 


generally which none other short of death| strongly illustrative of this position; whereas 
possesses ; that no such fear attends imprison-| convicts returned from transportation, either 
ment, especially for hardened offenders; that|by escape or by expiration of their sentences, 


no hope exists of imprisonment bei 


respects the place of transportation. 


prevails some slight difference of opinion, but| as to be efficacious, either as tory 
more in appearance than reality, as to what| transportation or as a punishment by itself, is 
most; for|/a question of difficulty, upon which little evi- 


classes of criminals dread it t 


80 far| regard with the utmost terror the repetition of 
rendered more formidable as to supply in all | that punishment. 


** How far imprisonment can be so far altered 


to 
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dence could be given, inasmuch as no sufficient 
experience has yet been had of the improved 
systems which are now in partial operation. 

“* Thirdly.—The evidence all tends to show 
the great importance of improving our prison 
discipline. litary confinement ought on no 
account to be inflicted beyond a very short 
time, as three or four weeks with a conei- 
derable interval after each week, and only two 
or at most three weeks during a period of 
eighteen months or two years. Its effects on 
both the bodily and mental health are such as 
ar to prescribe these limits. 

“ The evidence also establishes an important 
distinction between solitary confinement and 
the discipline of the separate system. For the 
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should be entrusted with it, to interposing the 
check of a jury, composed, however, not of 
twelve but of three or four persons, It is also 
the very general opinion that magistrates may 
safely and advantageously be armed with a 
power of discharging for slight offences, upon 
taking the recoynizances of parents or masters 
for the good behaviour of the party. Im- 
portant evidence will be found in the appendix, 
especially from Birmingham and Manchester, 
in favour of a judiciously exercised discretion 
in discharging boys, especially when appre-~ 
hended for the first time. The principal diffi- 
culty of giving a summary jurisdiction arises 
from the difficulty of fixing a limit in point of 
age, and of ascertaining in each case that the 


cure of moral evil, time is so essential a condi-| party comes within the line. But the com- 


tion that any system incapable of being long 
continued must fail of attaining its object. For 
this reason soli confinement, which cannot 
be prolonged without injury to the prisoner, 
must fail. The silent system, as it has been 
termed, i. e., criminals working together in 
silence, is objectionable as leading to a mul- 
tiplicity of gaol offences, and inefficient as 
wanting that power of forcing men to com- 
mune with themselves, which criminals espe- 
cially dread and require. The separate system, 
where it has been fairly tried, seems to supply 
exactly what is needed, forcing the hk to 
self-communion, and allowing this to be bro- 
ken only by communication with those morally 
the superiors of the convict. Nor does this 
system, on the balance of the evidence, appear 
to the committee to be inconsistent with the 
health of the prisoners in body or mind, 
although on this last point there is a difference 
of opinion, some witnesses regarding this dis- 
cipline as hurtful, not indeed to the structure 
and functions of the understanding, but to the 
energies of the will. On this subject the com- 
mittee would recommend, first, that great care 
be taken in administering the system of se 
rate confinement with haae and, mecaatie. 
that the number of prisons adapted to the 
ice of it be multiplied. 
“* Fourthly.—The evidence throws some 
ight upon the treatment of young offenders. 
hat the contamination of a gaol as gaols are 
usually may often prove fatal, and 
must always hurtfal to boys committed for 
a first offence, and that thus for a very trifling 
act they may become trained to the worst of 
crimes, is rH enough. But the evidence 
gives a frightful picture of the effects which 
are thus produced. In Liverpool, of fourteen 
eases selected at random by the magistrates, 
there were several of the boys under twelve 
“who in the space of three or four years had 
been above fi times committed, and the 
average of the whole fourteen was no less than 
nine times. ‘The opinions of competent judges, 
especially on the bench, vary as to the expe- 
diency of giving to magistrates a power of 
summary conviction in such cases; but the 
inclination of opinion is in favour of confining 
this to professional persons exercising judicial 
or police functions ; or if two ordinary justices 


mittee are strongly inclined to think that much 
of this might be got over, even without ap- 
pointing special justices, by enabling magis- 
trates in petty sessions to exercise the summary 
power, with the previous consent of the parties 
themselves to submit to such tribunal, confining 
the jurisdiction to certain offences, and the 
punishment of six months imprisonment, with 
or without labour, or to the infliction of whip- 
ping in the presence of certain appointed officers, 
with or without such imprisonment. 

“The question of punishment of juvenile 
offenders is a further and distinct one beside 
that of the jurisdiction and power of conviction 
in their case. Very important evidence has. 
been given in favour of dealing with such. 
offenders, at least on firat convictions, by 
means of reformatory asylums on the principle 
of Parkhurst prison, rather than by ordinary 
imprisonment; the punishment in such asy- 
lume being hardly more than what is implied 
in confinement and restraint, and reformation. 
and industrial training being the main features 
of the process. Without going ot ply the- 
principle which: should be followed on this 
question, the committee are disposed to recom- 
mend the adoption, by way of trial, of the 
reformatory asylums as above described, com- 
bined with a moderate use of corporal punish- 
ment. The committee also recommend the 
trial of a suggestion made by witnesses who 
have given much attention to this subject, that, 
wherever it is possible, part of the cost attend- 
ing the conviction and punishment of juvenile 
offenders should be legally chargeable upon 
their parents. 

 Fifthly.—The working of convicts exposed 
to public view is condemned by most of those 
who have been consulted or examined as a 
practice tending to harden the offender, as re- 
volting to the feelings of the community, and 
even as calculated to excite a feeling in the con- 
vict’s favour. The French authorities have 
with great courtesy and candour communicated 
to the committee valuable information upon 
this subject; and this information, corro 
by a witness examined upon the state of the 
Be or places of forced labour in France, 

s to avery unfavourable opinion respect- 
ing this punishment as there conducted. 

“It is moreover clear upon the — that 

M 
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this kind of working would tend to undo the 
effects of any reformatory system which might 
be adopted prior to such working. 

“The objections, however, to this practice are 
materially diminished if the convicts be em- 
ployed in remote and comparatively unpeopled 
“ districts,”” such as may be found in some of 
the colonial possessions of the crown, or in 
other situations, where the labour of convicts 
may be employed without all the evils attendant 
upon working under the public gaze. 

Sizthly.—“ Witnesses of the most competent 
authority from Ireland are of opinion that the 
system of employing large bodies of convicts 
together in the public view could not be adopted 
with safety in that er where the sympathy 
of the mass of the people would be in favour 
of the criminal, especially in all cases of agra- 
rian crimes, and that it would be consequently 


necessary to transfer to England all Irish cri-. 


minals destined to be employed on public 
er m case this mode of punishment were 
adopted. 

“ Seventhly.—There is almost entire unani- 
mity in opinion against imprisonment for short 
terms. ‘I'here is no prespect of the reforma- 
tion of any class by such punishments while 
their tendency is certain to accustom young 
offenders to the infliction, and thereby to lessen 
its deterring effects. If, however, it is found 
in the administration of the criminal law that 
short imprisonments must still be inflicted, the 
committee see no reason why solitary confine- 
ment should not form part of such sentences, 
subject to the formerly stated limitation in 
respect of time. 

“* Eighthly.— The evidence, both from France 
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corrupting effects produced on the community 
even by those who escape a second punish- 
ment. 

“Looking to these facts, the committee are 
of opinion that the punishment of transperta- 
tion should be retained for serious offences ; 
that such punishment should in some cases be 
carried into effect immediately, in others at a 
later period; that the first stages of the 
punishment, whether carried into effect in this 
country or in the colonies, should be of a re- 
formatory as well as of a penal character, and 
that the later stages at all events should be car- 
ried into effect in the colonies, the convict 
being for that purpose retained under that 
qualified restraint to which under the existing 
system of transportation men holding tickets 
of leave or conditional pardon are subjected. 

* The particular spots to which convicts may 
be thus sent, and the degree of superintendence 
to which it is expedient that they should for a 


| limited time be subjected, are matters requiring 


the most attentive consideration of the govern- 
‘ment, with whom much discretion res 

ing them must of necessity be left; they will 
‘have to make their decision upon these points 
‘from time to time according to the varymg 
circumstances of different localities, such as 
ithe state of the labour market and the moral 
| condition as well as the feelings and wishes of 
‘the free colonists. 

“The papers lately presented to parliament 
and referred to the committee lead to the in- 
| ference that in many parts of our colonial pos- 
sessions there will be a readiness to receive and 
‘employ convicts after they have undergone a 
| period of reformatory discipline either at home 


and elsewhere, of the evil effects produced by; or in the colonies. The accounts received of 
the liberation of many convicts yearly as their|the behaviour of the prisoners sent out from 


terms of imprisonment expire, would seem 
strongly to inculcate the necessity of obviating 
the great inconvenience of setting at liberty in 
this country on the expiration of their sen- 


Pentonville and Parkhurst, and the opinions 
expressed in the colonies respecting them, are 
very encouraging on this point. 

“The committee must not be supposed 


tences those who had once been convicted of| have either overlooked or underrated 


serious crimes. 


alarming state of crime and depravity which 


“It appears that Christiana, the capital of | appears to have arisen in parts of the Austra- 


Norway, is 60 injuriously affected by the pro- 
portion which the liberated convicts bear to the 


j Han colonies, but they think that these evils 


might be remedied by alterations in the police, 


a Pre arg one in thirty—that the in-/ the penal, the religious, and the moral system 
abi 


tants have been called upon by the police 

to provide the means of their own security from 
such persons. In France, where between 
7,000 and 8,000 convicts are liberated yearly, 
the superintendence of the police (surveillance), 
and the compulsory and fixed residence of the 
convict, are found very insufficient, especially 
since the invention of railways. The residence 
of the liberated convicts is found to bea per- 
manent danger to society. The system of im- 
isonment (Reclusion), or of the Bagnes or 
vaux forcés, is of little effect in reforming, 

or even in deterring from a repetition of the 
offences punished, and the proportion of those 
recommitted for new offences is not less than 
thirty per cent. Thus of about 90,000 persons 
tried in the whole kingdom, above 15,000, or 
one sixth of the whole number, had already 
suffered imprisonment, to say nothing of the 





to which the convicts, after undergoing refor- 
matory discipline either at home or in the colo- 
nies, are subjected, together with such measures 
as would remedy the existing disproportion of 
the sexes in the colonies. ' 

“ Ninthly.—Respecting the expediency of 
abolishing capital punishments the committee 
found scarcely any difference of opinion. Al- 
most all witnesses, and all authorities, agree m 
opinion that for offences of the gravest kind 
the punishment of death ought to be retained. 
But the committee find considerable difference 
of opinion upon the deterring effect of punish- 
ment generally. But it is remarkable that 
those who have actual intercourse with con- 
victs are they who feel the least sanguine as to 
this deterring or exemplary effect of penal in- 
fliction, and who lean the most to make trial of 
punishment as affording the means of reforma- 
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tion. The experiment that has been tried at 
Stretton on more in Warwickshire for 
above twenty-eight years, and similar experi- 
ments at Horn near Hamburgh, and at Mettray 
im France, and eleven other establishments in 
mmitation, during the last eight years, afford a 
highly gratifying view of the efficacy of refor- 
att discipline, especially upon young 
offenders. 

“ Lastly.—Upon one subject the whole of 
the evidence and all the opinions are quite 
unanimous—the good that may be hoped hee 
education, meanmg thereby a sound moral 
and religious training, commencing in infant 
schools, and followed up in schools for older 
pupils ; to these, where it is practicable, indus- 
trial training should be added. There seems in 
the geveral opinion to be no other means that 
afford even a chance of lessening the number 
of offenders, and diminishing the atrocity of 
their crimes. 

“The committee, therefore, deem that they 
should not be discharging their duty if they 
did not earnestly press these momenteus sub- 
upon the attention of the legislature. 

ithout raising any speculative question upon 
the right to punish those whom the state has 
left in ignorance, it may safely be affirmed that 
the duty of all rulers is both to prevent, as far 


as may be ible, the necessity of punishing, 
and when they do inflict punishment to attempt 
reformation. ‘The committee, therefore, strong- 


ly recommend the adoption of effectual mea- 
sures for diffusing generally, and by permanent 
provisions, the inestimable benefits of good 
training and of sound moral and religious in- 
struction ; while they also the duty of im- 
proving extensively the discipline of the gaols 
and other places of confinement.” 


ILLEGAL ASSOCIATIONS FOR THE 
RECOVERY OF SMALL DEBTS. 





Ir is curious that the Small Debts Act, which 
was supposed to have reduced the coats of 


legal proceedings to the smallest possible 
amount, has so far already failed in its effect, 
that associations are springing up in different 
parts of the country formed by tradesmen, 
eubecribing a small annual sum to remunerate 
the solicitor of the society for his services in 
recovering debts in these courts. 

One of these societies is called “‘ The Trades- 
men’s County Courts and Protective Associa- 
tion ;” another “The Small Debts’ Court So- 
ciety ;” and a third “The Association for the 
Protection of Trade.” The members subscribe 
an annual sum, for which each is entitled to the 
advice and assistance of the solicitor in any 
orig subject within the County pipe 

me respectively paying the so- 
ficitor the sums disbursed on their behalf :— 
and in some cases a per aarp of the debts 
oo as afund for punishing fraudulent 

rs. 


It is avowed in the prospectus of these 6o-. 
cieties, that they are formed for the purpose of 
enabling creditors to obtain legal assistance in 
recovering their debts in the county courts, at 
a small annual charge, and the duties of the 
solicitor are thus defined:—To issue from the 
county elerk’s office summonses to the debtors 
to appear before the court ;—to collect the ne- 
cessary evidence in support of the creditor’ 
claims ;—to attend the courts on their behalf; 
and to perform all the other matters appertain-. 
ing to the recovery of the amounts due from 
the debtors, or to their commitment. 

The Incorporated Law Society having re- 
ceived complaints against these establishments, 
submitted a case for the opinion of counsel, 
and are advised ae follows :— . 

“The object of the societies appears to be, 
that the meinbers of it shall, out‘of a common 
fund, aseiet each other in carrying on suits in 
the small debte courts although they have no 
common interest in the subject matter of the 
suits. This is clearly illegal. (Hawkins, P. 
C., book 1, ch. 83. Gwillim on Tithes, 4th voL, 
1381. Oliver v. Bakewell).” 

“There may be difficulty in saying whether 
such conduct can be proceeded against as a 
violation of any of the statutes passed in early 
days against maintenance, but it is unnecessary 
to consider that question, it being clear that 
maintenance is an offence at the common law, 
independent of the statutes. (Hawkins, s. 28, 
ch. 83. Pechell vy. Watson, 8 Mees. and 
Welsby, 691).” 

The council of the Incorporated Law Society 
have given notice to the solicitors of these asso- 
ciations in order that they may withdraw there- 
from, or at least abstain from carrying out the 
illegal objects contemplated by them, otherwise 
it appears the Law Society will prosecute all 
the parties concerned. 

Independently of the sdlegality of such pro- 
ceeding, it is professionally improper in the 
solicitors concerned in them to seek employ- 
ment from the clients of other solicitore upom 
pretence of conducting their business on 
cheaper terms than usual. It is open also to 
the suspicion, that whilst they are thus con- 
cerned in small debt cases, they will seek em- 
ployment from the clients of their brethren in 
more important matters. “ Let it be reformed 
altogether.” 


CONSTRUCTION OF COUNTY COURTS 
ACT. 





THe 59th eection requires that the plaint 
shall be entered, stating the substance of the 
action, and thereupon the summons, stating the 
sudstance of the action, shall be iseued under 
the seal of the court; and the 2nd and 5th rules 
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of practice require, that the plaintiff shall, if the 
sum sought to be recovered exceeds 5/., deliver 
certain copies of the statement of the particulars 
of the demand or cause of action, and that one 
copy thereof shall be annexed to the summons. 
In some cases in which I was recently engaged 
for the defence, I took objections to the sum- 
monses, on account of the defendant’s bei 
only required to appear and answer the plainti 
“in an action of contract, the particulars of 
which are hereunto annexed.” 

I contended that the substance of the action 
ought to be set out (asif it were declared on) in 
the summons ; and that the particulars of the de- 
mand annexed did not cure the defect, nor were 
Glone sufficient ; for that above 51. both were 
requisite ; the statement of the substance of the 
action being required by the act, and the par- 
ticulars by the rules of practice. 

The learned judge of the Somerset court, 
however, decided that it was not necessary, in 
actions above 5/., that the substance of the action 
should be stated in the summons; that it was 
sufficient if the particulars were annexed ; that, 
in fact, both were not necessary; and that it 
was only necessary in actions under 5/. for the 
substance of the action to be stated in the sum- 
mons. I doubt the prudence of too much laxity 
of practice, and this point appears to me to in- 
volve important considerations. I shall thank 
some of your readers for their opinion thereon. 


A SupscriBER FOR SEVERAL YEARS. 





SOCIETY FOR PROMOTING THE 
AMENDMENT OF THE LAW, 





- THE FOURTH ANNUAL REPORT OF THE 
COUNCIL. 


IN presenting its fourth annual report, the 
council have the high satisfaction of congratu- 
lating the society on its continued progress 
and prosperity. Its income exceeds its expen- 

iture, and more members have been elected 
within the last twelve months than in either of 
the preceding P reid. nor is this advantage 
counterbalanced by the death of any distin- 
guished colleague in the great work of law 
amendment. 
_ When the society looks back at the difficul- 
ties attending its original formation, the reluc- 
tance of mankind—and especially of profes- 
sional classes—to fall in with new views ; the 
fears of the timid ; the rashness of the sanguine ; 
the apathy of the indolent; the apprehensions 
of pecuniary interests ; the jealousies of official 
prejudice; and the host of objections which 
these and other motives raised against its insti- 
tution, it will find ample reason to rejoice that 
so much of opposition has been a ayed or 
neutralised ; and that so many prophecies of 
danger have been unfulfilled. If t € society 
had indeed been composed of rash innovators, 
diletiante legislators, and unpractical declaim- 
ers, MS final failure would have been assured ; 
it might have commenced in pomp, but it must 
ended in insignificance. But practice, 
? Practice, has been its rule of action; 


its inguiries have been directed to subjects of 
immediate importance, of which the remedies 
were not so remote as to give to the subject no 
other than a speculative interest ; and while it 
adopts the often- repeated maxim of advocating 
the reform of all proved abuses, it takes pains 
to discover, and to prove them. It is for this 
latter object that it has so earnestly invited the 
assistance of non-professional members; of 
men, who, unimbued with technical ow 
can see, and often most acutely fea the evils 
of a system, though they may be unable to 
contrive the practical remedy: cuique arte sua 
credendum applies to the stretching of a shoe, 
more than to the discovery of where it pinches. 
Even on technical matters, and among practical 
men, there is a technical bigotry, which often 
prevents a man from being the best reformer 
of his own professional practice. Sir Samuel 
Romilly was great on the reform of criminal 
law, and the late Mr. Justice Williams, when 
& common law barrister, was the most formid- 
able assailant of the abuses of the Court of 
Chancery. When, therefore, we are answered 
by a non-professional friend, whom we invite 
to become a member of the society, that he 
knows nothing on the subjects of its investiga- 
tion, we say, in reply, “Come, that we may 
teach you;” and be assured, that in = 
cess of teaching, we shall become -in- 

structed. This argument also applies, and 

with greater force, to those junior members of 
the profession, whom a laudable diffidence 
might otherwise deter from joining us. They 

may doubt their own usefulness, till reminded 

that the task of drawing up the reports of com- 
mittees will generally devolve upon them, and 
that in the execution of that task, they will 
have at once an opportunity of improvement 
and distinction. 

The caution with which our proceedings are 
conducted is another leading feature in the 
practice of the society ; there is no acting upon 
impulses, there are no hurried reports, no hasty 
resolutions. Giving their committee every due 
credit for the t care and continuous dili- 

ence with which their inquiries are condneted, 

€ general meetings of the society do not heai- 
tate to send back for revision any oe which 
they do not believe to have been fully investi- 
gated, on which new objects of investigation 
appear to have arisen in the course of discus- 
sion, or of which the importance appears to 
demand a more extensive range of examination. 
This may give to our proceedings the appear- 
ance of slowness, It is at any rate an anewer 
to the imputation of rashness. We do not ask 
to be judged by the number of our reports, but 
by their ge pabay ane Neither do we estimate 
the value of our institution by its direct results 
alone; its mere existence has its practical ad- 
vantages; the mere question “why is there 
such a society?’ must induce a beneficial in- 
vestigation in the mind of the inquirer. Theas 
it is that from this, and other co-operating 
causes, the amendment of the law is now re- 

iving much more of popular attention, and 
much sounder views are entertained respecting 
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it, than at any former period. The enormous 
increase of national wealth, and the corre- 
sponding complexities necessarily, not artifi- 
cially, incident to the multiplication of property, 
multiplication not in the amount alone, but in 
the natures and descriptions of such property, 
will readily account for the public anxiety on 
this head. Men feel, in their daily dealings, 
that the institutions of the Plantagenets and 
the Tudors are as little applicable to the ma- 
nagement of a joint-stock company, as their 
suits of armour would be to the purposes of 
locomotion. The courts themselves practically 
demonstrate their incapacity to deal with un- 
antici relations ; and the arrears in every 
one of the higher tribunals prove the necessity 
for new and increased jurisdictions. 

Under these circumstances your council call 
upon you in the fullest confidence, to continue 
your exertions in extending the range of the 

8 operations, by recruiting its numbers, 
and adding to the publicity of its proceedings. 
You will point with laudable self-satisfaction 
to the instances in which your labours have 
already prepared the public, and even the legis- 
lative mind, for great and important changee— 
you will turn to statutes already passed at the 
suggestion of the society; and you may be 
permitted to speculate on the influence which 
its 8, Or anticipated proceedings, 
may have had in hastening other measures, 
which might otherwise have been indefinitely 


- “ein tspesanll nlbscon ag mar oegse" 
ve more conspicuous than in that o 
Real Property and Conveyancing. Of this the 
Act for extinguishing Satisfied Terms is a very 
remarkable example. Its utility has been 
recognized both in courts of law and equity, 
and its provisions have been found to be 
attended with those beneficial results in prac- 
tice which you anticipated from them. We 
have high authority for stating that in one pro- 
perty alone several thousands were saved ia 
— first year of its operation. 

We noticed in our last report that a com- 
mittes of the House of Lords, composed of 
members entertaining great diversity of opi- 
nions on most other points, had unanimously 
ct ra “a thorough revision of the whole 

of conveyancing, and the disuse of the 
present | expensive, and vexatious sys- 
tem.” This has to the appointment of a 
commission to inquire into the measures neces- 
sary for 
effect; and it is gel shown by = most 
unequivocal signs, t not only great 
landed proprictors, and the general body of the 
public, but a great majority of the profession 
of the law, are prepared for the extensive 
change which such a resolution demands. 
Concurrently with these demonstrations, during 
present year, your committee on the Law 

of has continued its investigations on 
the subject, and has presented a report on the 
a ig of ne Speen map of the 
of England and , and on the ma- 


nie 
terials now in existence for making such a 


ing the wishes of the lords into |, 
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map. It has made another report on the 
practicability of connecting the principles of 
insurance with titles to land. ‘Lhese reports 
have been very amply discussed, both within 
and without the precincts of the society. The 
council feels itself specially called upon to 
acknowledge the services of this committee, 
which is still continuing its labours on several 
important subjects referred to its consideration, 

uring a great portion of the last half cen- 
tury, the state of the Court of Chancery has 
occupied the attention of statesmen and law- 
yers; while its delays, expenses, and vexations, 
have most severely taxed the patience and 
purses of its suitors. Three new judges, and 
a numerous staff, have been added to its judi- 
cial strength ; but the word “arrear’’ has not 
been banished from its vocabulary. Popular 
opinion has long pointed to the Mastera’ Office, 
and the system of references and reports, con- 
firmations and revisions, as the main cause of 
these obstinate evils. Your council, therefore, 
thought it a fit subject to be referred to your 
Equity Committee, and that committee has 
made a report ‘on the improvements which 
may be made in the Masters’ Offices.” The 
report contains many valuable suggestions, and 
has given rise to a very full discussion of the 
whole procedure of Courts of Equity. But 
the subject is very far from being exhausted, 
and the council look forward to a series of 
reports, and hope for numerous papers, on this 
most important and most intricate branch of 


in ° 

The committee on criminal law has pre- 

sented a report on the various plans which 
have been tried or proposed for the improve- 
ment of the treatment of criminals, and on the 
principles on which punishment ought to be 
awarded. This subject was also very fully 
discussed ; and the society had the advantage 
of a draft report, prepared by Mr. M. D. Hill, 
which, though it differed in some respects from 
the report which was adopted, contained pha 
valuable suggestions. ‘The council have 
the gratification of knowing that in the subse- 
quent discussions on secondary punishments 
which have taken place in both Houses of 
Parliament, during the present session, the 
views contained in the report of our Criminal 
Law Committee, which were distinctly brought 
under the notice of the House of Lords by the 
noble president of this society, were very gene- 
rally recognized and adopted. 
Another report from this committee, as to 
whether juvenile offenders might not be advan- 
tageously submitted to the jurisdiction of the 
petty sessions, has also been made the subject 
of legislation. The bill has passed the Com- 
mons, and will probably become law. 

Viewing with great interest the subject of 
the administration of justice in our numerous 
colonies, and convinced that the hold which a 
full and implicit confidence in the law exere 
cises on the affections of a people, long after 
military or any other force would fail, affords 
the best security for allegiance to the mother 
country; and peculiarly attracted to the ques- 
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tion by the state of those penal colonies, the} the suitor or client does not derive an adequate 
difficulties of the due government of which| and direct advantage. _ | 
were specially suggested by the preceding in-| The time has now arrived when your council 

iries as to criminal punishments, your coun-| is to surrender into your hands the trust you 
cil commenced an intended series of references| have reposed in them. Hitherto its members 
to the colonial committee, by an inquiry “‘ as|have been annually re-elected, without any 
to the law and practice relating to colonial| change; but it is far from their wish that this 
judges, in respect to their removal from office.” | should be considered a matter of course, nor 

committee has presented a report which! would any individual deem himself aggrieve 

has been received with general satisfaction, It | if another, better qualified in the opinion of the 
demonstrates that the present state of the ad-' society, should be substituted in his place. In 
ministration of justice in our vast colonial em- some instances, the pressure of other avoca- 
pire is in many respects unsatisfactory, and re-|tions has prevented some of the members of 


quires careful, fearless, and i in-| the committee of management and chairmen of 


quiry. That judicial independence, in all 
jurisdictions, is the first guarantee of 
government, is a proposition so universally 


committees from giving to the society all the 
attention they would have desired. 
With every wish for your progress and pros- 


admitted, that your council would not pause to perity, and the fullest determination on the 


comment on it, but for the opportunity of sug- 


want of subordination are of little moment, 
and of easy remedy, compared with the danger 
to be apprehended from any derogation from 
the judicial character, Your council trust that 
this committee will continue the deliberations 
which it has so well commenced. 


gesting that slight inconveniences arising from | 
| 


part of those, who may have the honour to be 
re-elected, to continue their exertions, the 
council takes its leave. 





TITHE COMMISSIONERS’ REPORT. 





Tue Tithe Commissioners have made the 


Your council regret that the committee on following Report, addressed to Sir George 


the law of debtor and creditor has made no 
progress; and that the numerous bills on this | 
intricate subject which have been brought into | 
parliament during the present session are not 
destined to produce any immediate advantage to | 
the trading and other classes interested in them. | 

The progress, however, of a measure of the 
last session in some degree diminishes that re- 
gret. The council has viewed with great plea- 
sure the establishment of a system of local 
jadicature throughout England and Wales; 
and, though it may be premature to speak at 
present of the ultimate operation of that mea- 
sure, we may be permitted, from all indications, 
to anticipate great benefit to the community, 
without any real loss to the profession. 

It is indeed with very considerable satisfac. 
tion that your council is able to trace a great’ 
abatement in that species of self-interested 
opposition, which in former times so injuriously 
impeded the amendment of the law. With a| 
few exceptions, lawyers are now taking larger 
views of professional protection ; they find that | 
im most instances the public interest is their 
own; and in the few cases of exception, or 
supposed exception, they feel that a class-inter- 
est cannot be permitted to stand in the way of | 
social progress. That laws are to be made 
for the benefit of the people, and not of the 
lawyers, is now an admitted truth: prolix 

leadings and conveyances, useless and multi- 
rious appeals, motions and petitions of course, 
unattended warrants, unissued writs, fictitious 
‘ae ear unearned fees and sinecure offices, 

r had their day ; and though a few yet re- 
main, your council fully anticipate, that at no 
distant day, they will be extinguished, (cer- 
tainly that no new claims to compensation will 
be created,) and that they will yet see the time, 
when no judge, officer, advocate or attorney, 
will look to profit from any source, from which 

ia 





‘confirmed 6,749: of these, 13 
ceived, and 45 confirmed, during the year 


Grey, the Home Secretary :— 


“ It is our duty to report to you the progress 
of the Commutation of Tithes in England and 
Wales, to the close of the year 1846. 

“We have received notices that voluntary 
proceedings have commenced in 9,627 tithe 
districts: of these notices 4 were received dur- 
ing the year 1846. 

“ We have received 7,044 ments, and 
ave been re- 


1846. 

“* 6,072 notices for ing awards have been 
issued, of which 583 were issued during the 
year 1846, 

“ We have received 4,470 drafts of compul- 
sory awards, and confirmed 3,878: of these, 
554 have been received, and 502 have been con- 
firmed, during the year 1846. 

“We have received 9,565 apportionments, 
and confirmed 9,262; and of these, 570 have 
been received, and 602 confirmed, during the 
year 1846. 

“In 10,627 tithe districts, as will be seen 
from the above statement, the rent-charges to 
be hereafter paid, have been finally established 
by pric pect pop or confirmed awards. 

“* We have in our possession agreements and 
drafts of awards as yet unconfirmed, which will 
include 887 additional tithe districts ; and make 
a total, when completed, of 11,514 districts in 
which the tithes will have been commuted. 

“ We have to repeat the assurance which we 
have happily been able to give in all our former 
reports, that the process of commutation are 
going on, on the whole, tranquilly and satis- 
factorily. 

“ We have adverted, in three former 
to the state of the law under what is called Lord 
Tenterden’s Act. 
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“*We have to express our deep regret that 
that law remains as unsatisfactory as ever. 
While this uncertainty continues, it is impos- 
sible for us to adjudicate with any justice to the 
parties in very many cases which await our de- 
cision, and in which proceedings are necessarily 
suspended. 

“ After our preliminary adjadications, some 
litigation in the superior courts and some cases 
of contested and protracted appointments will 
assuredly follow. We have repeatedly ex- 
plained and lamented the very serious delays 
which must thus result from the continued 

nement of any rule, either legislative or 
Judicial, which we can apply to these cases. 


(Signed) “T. Wentrwortu Buuuer, 
“Rp. Jones.” 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


In our last number we closed the Series of 
the Digest of Cases in the Courts of Equity ; 
and it may here be convenient to refer to the 
several sections in the przsent volume of that 
part of the Digest. They are as follow :— 

Law of Wills, p. 56. 

Law of Property and Conveyancing, p. 74. 

Construction of Statutes, p. 101, 

Principles of Equity, p. 127. 

Pleadings, p. 148. 

Practice, p. 173. 

Evidence, p. 199. 

Law of Attorneys and Costs, 224. 

Pribty Council. 
APPEALS. 
CHURCH RATE. 

By the stat. 59 G. 3. c. 134, s. 14, itis enacted, 
that it shall be lawful for the church-wardens 
of any parish, with the consent of the vestry, 
to raise and borrow money upon the credit of 
the church-rates of any parish, for the purpose 
of defraying the ge ake of any church or 
chapel. Held, by the Judicial Committee of 
the Privy Council, (reversing the judgment of 
the Arches Coart of Canterbury,) not to autho- 
rise churchwardens to borrow money upon the 
credit of the church-rates, for repayment of a 
debt incurred in past years for repairs to the 
parish. Piggott v. Bearblock, 4 Moore, 399. 

Case cited in the judgment: Rex v. Church- 

wardens of Darsley, 5 A. & E, 10. 
COLONIAL APPEAL. 

Practice-—Appeal allowed, under the 7 & 8 
Vict. c. 69, direct from the Court of Assize of 
the Island of Jamaica, to her Majesty in council, 
withont bringing a writ of error in the Court 
of Errors (the intermediate court) in the 
island. 

Such appeal is not of course, but requires 


ti grounds to be shown, to warrant the ap- 
ication. Barnett, in re, 4 Moore, 453. 
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DIVORCE. 

Colonial Appeal.— Practice.—The Charter of 
Justice of the Mauritius gives no right of ap- 

to the Queen in council from a sentence of 
ivorce. 

But the Crown can, upon special petition 
for that purpose, grant such leave. Appeal 
granted by the Cour d’Appel in the Mauritius 
from a sentence of divorce, d vinculo matrimonii, 
upon petition of respondent, discharged as in- 
competent. But on special petition, leave to 
appeal granted by the Judicial Committee, 
upon terms of the appellant’s lodging his 
printed case within a given time, or the appeal 
to stand dismissed. D’Orliac v. D’Orlac, 4 
Moore, 374. 

DOMICILE. 

See Will, 1. 


ECCLESIASTICAL COURTS. 


Practice.—The rejection of a witness in the 
course of the hearing of a cause in the Eccle- 
siastical Court, on the ground of interest, is 
not of itself an appealable grievance, the hear- 
ing being one continuous act, and an appeal 
being corapetent, after serttence, from any com- 
partment of the cause. 

A party in a cause in the Ecclesiastical 
Court, in consequence of the — by the 
court of a material witness, withdrew himself 
from the further contest of the cause; the 
judge decreed the cause in Bie of his con- 
tumacy. Held, by the Judicial Committee, that 
such withdrawal was not contumacious, 50 as 
to preclude him from his right of appeal from 
the sentence. Handley v. Edwards, 4 Moore, 
407. 

Cases cited in the judgment: Barry v. Butlin, 1 

Moore, 98 ; Harrison v. Harrison, 3 Curt. 1. 


And see Marriage, 
EVIDENCE. 


See Will, 2. 

FOREIGN LAW. 

Lower Canada.—Practice.— Registration.— 
The firm of S. & W. H., in Lower Canada, 
being indebted to J. W., transferred 75 pro- 
missory notes to a factor, on his account. At 
the time of the transfer S. & W. H. were ew 
déconfiture. A saisée arrét havmg subse- 

uently issued by order of the creditors of S, & 
W. H., the 75 notes in the hands of the factor 
were attached. Held, by the Judicial Com- 
mittee, that the transfer having taken place be- 
fore the execution of the saisée arrét, was valid 
by the French law in force in Lower Canada. 

A commission for examination of witnesses in 
Canada, to prove such , m the cir- 
cumstances, refused. 

Semble. By the old French law, prevailing 
in Lower Canada, all Ordonnances not regis- 
tered are void. Hwtchinson vy. Gillespie, 4 
Moore, 378. 


MARRIAGE. 
Spiritual Court.—Sentence.—The validity of 
a sentence passed in 1816, by the Consistory 
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Court of London, decreeing a divorce, 2 vinculo, 
in a suit of nullity of marriage, may be im- 
peached in a suit brought in 1842, in the Pre- 
rogative Court, for granting letters of adminis- 
tration, by the issue of the marriage, pro- 
nounced null and void by the sentence of [816. 

But in order to set aside such sentence, col- 
lusion between the parties, and fraud practised 
thereby upon the court, must be satisfactorily 
spr ichoth P 

An allegation, impeaching a sentence, an 
—— facts which, if proved, might amount 
to fraud, but not collusion, rejected. Meddow 
croft v. Huguenin, 4 Moore, 386. 

Case cited in the jadgment: Thomas rv. Kette- 

riche, 1 Ves. sen., 333. 


OFFICER OF THE COURT. 
By a general order, made on the equity side 


of the Supreme Court of Madras, it was ordered | ; 


that, “whenever it shall appear that the pro- 
perty of any infant is unprotected, and not se- 
cured for his or her benefit, the registrar shall, 
with the previous consent of the court, ora 
judge, institute proceedings on behalf of such 
infant, for the purpose of protecting his or her 
n or property.” In pursuance of this 
order, the Registrar of the Supreme Court, 
n petition, obtained an order giving him 
liberty to file a bill in the equity side of the 
Supreme Court, as the next friend, and on be-| 
half of infants, for an account of the estate of! 


Analytical Digest of Cases: Privy Council. 


SLAVE TRADE. 


Abolition Act. id ght attached for nonpay- 
ment of costs decreed against him in an appeal 
under the Slave Trade Act, in which the Crown 
and the captors were the respondents, upon 
supersedeas by the Crown, ordered to be dis- 
charged out of custody, notwithstanding the 
captors’ objection to the crown receiving costs 
out of the proceeds of the sale of the vessel 
condemned, By the 44th section of 5 Geo. 4, 
c, 113, the captors of a vessel employed con- 
trary to the provisions of the act, are only en- 
titled to a moiety of the proceeds of the sale 
thereof, after deducting the costs of the prose- 
cution. Jennings v. Hill, 4 Moore, 369. 


WILL, 

1. Domicile. — Republication. —A domiciled 
Englishman (while resident at Milan) executed, 
in October, 1838, a codicil, disposing of per- 
sonal property situate in the United States of 
America. is codicil was holograph, signed, 
though not attested, but was well executed ac- 
cording to the Austrian law. Held, by the 
Judicial Committee (affirming the judgment of 
the Prerogative Court,)—Ist, that the validity 
of the codicil was to be governed by the law of 
the domicile; and 2ndly, that the provisions 
of the 1 Vict. c. 26, applied to ape pre 

pers made in foreign countries by a domic 
3 lishman. . 
Testator, by his will, made in 1823, directed 


their father, who died intestate, against their! his executors to pay any legacies he might 


mother, the administratrix; and notwithstand- | afterwards give by 


ing an appeal against-such order, such bill waa 
filed, to which the defendant put in a plea, 
which being overruled, a further ap m 
such decision was interposed to her Majesty in 
council. 

By the practice of the Supreme Court, the 
registrar is entitled to a commission of 5 per 
cent. on all sums of money paid into court. 
Held, by the Judicial Committee, that the order 
of the equity side of the Supreme Court, being 
made under the general jurisdiction of the Su- 

reme Court, and not under the stat. 2 & 3 

ict. c. 34, was void, it bere, 4 against public | 
policy to allow an officer of the court to insti- | 
tute suits in the conduct of which he might 
have a direct personal interest, and the orders | 
made in pursuance thereof reversed. Kerakoose | 
v. Serle, 4 Moore, 459. 


PATENT, 

Term of letters patent, for refining sugar by 
filtration through beds of granulated animal 
charcoal, extended for six years, on the ground 
of the advantage the public had reaped from 
the discovery, notwithstanding that the novelty 
of 4 invention was aes P 

ere the party applying for an extension is 
Eeglen —? an a manufacture hg 
: nd, advertising in the newspapers pu 
lished in the towns or county where the persons 
to whom he has ted licenses are resident, is 
&@ sufficient compliance with 5 & 6 W. 4, c. 83, 
8.4. Derosne’s Patent, in re, 4 Moore, 416. 


RATES, 
“Bee Church-Rate. 





=f testamentary writing, 
witnessed or not; and, after making vanous 
codicils, he, in 1838, made acodicil, which was 
signed, but not attested; and by a further 
codicil, in 1839, duly signed and attested, he 
declared that he thereby “ratified and con- 


| firmed his said will and codicils. Held, that 


identify and incorporate the codicil of 1838 in 
that of 1839, and probate of such codicil refused. 
The stat. 1 Vict. c. 26, extends generally to 
wills made previously to the pessing of the act, 
where alterations have been made affecting sach 
bills, subsequent to the Ist of January, 1838. 
Croker v. Marquis of Hertford, 4 Moore, 339. 


Cases cited in the judgment: Brooke v. Kent, 3 
Moore, 334; Andrews v. Turner, 3 Q. B. 177 ; 
Wilson v, Marryatt, 8 T. R. 31; Maltass v, 
Maltass, $ Curt. 231 ; Habergham v. Vincent, 
2 Ves. jun., 231; Smart v. Prujean, 6 Ves. 
561, 

2. Evidence.—The factum of a will, held 
under the circumstances of the case, to be suf- 
ficiently proved, though one of the subscribing 
witnesses deposed that he did not see all that 
the testator wrote, only the large initials of his 
christian name; and the other witness stated, 
that she did not see what he wrote, but that he 
acknowledged the paper to be his will, in their 
joint presence. Evidence of illiterate witnesses 
as to acts affecting their interests, when op- 
posed to the probable acts of an educated man, 
no fraud being in question, is to be received 
with great caution. Whe bill contained altera- 
tions and erasures, affecting the amount and 


such Grandi reference was not sufficient to 


Superior Courts : 


objects of the testator’s bounty, the existence of 
which, at the mT of es execution, ry hig a 
ing witness could not depose to: Held, 
judicial committee, in the absence of all direct 
evidence as to the alterations and erasures, that 
the presumption of law was, that such altera- 
tions and erasures were made after the execu- 
tion of the will, and probate of the will granted 
in its original form. Cooper v. Brockett, 4 
Moore, 419. 

Case cited in the judgment: Larkins v. Larkins, 

3B. & P. 16. 





RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THE 


COURTS, 


BEVERAL 





Mouse of Rords. 


Hon. H. Trevor y. Hon. G. Trevor. June 28, 
1847, 


DEVISE. — “ i1ssuK.”’ — “Is8UB IN TAIL 
MALE,” 


Tue following is the opinion delivered b 
the judges on the question of law propounde 
to them in this case by the House of Lords :— 

Lord Chief Justice Wilde*— The question 
proposed by your lordships has reference to a 
statement to the effect, that George Rice Rice 
Trevor died leaving no son, but leaving one 
daughter who had a son who attained 21; and 
that the mother and eon have agreed to sell the 


Bedfordshire estates to A. B., and to make a, PT 


good title thereto, and have brought an action 
against 4. B. upon their agreement. And the 
° — es our lordships is, whether 
only daughter of George Rice Rice Trevor, 
and her son, can, with the concurrence of the 
trustees, make a | ory title to those estates? 

In answer to that question I have to state, 
that it is the unanimous opinion of the judges 
who heard the argument at your lordships bar, 
that a good title can be made by the ies 
mentioned in the question to the estates therein 
referred to. 

The answer to your lordships’ 
apy sa the construction of 
the ordshire estates, contained in the se- 
cond will of Lord Hampden, which devise is ex- 
aa in the following worde: ‘I give and 

ise unto General the Hon. Henry Brand 
(meaning the ap t) and Joseph Rogers, 
gentleman, and their heirs, all and every my 
real estates in the county of Bedford, whether 
freehold or copyhold, upon trust, that they or 
the survivor of them, or his heirs, do and s 


uestion de- 





* The following judges were also present :— 
Mr. Baron Parke ; Mr. Baron Alderson; Mr. 
Justice Patteson ; Mr. Justice Coleridge ; Mr. 
Justice Coltman; Mr. Justice Maule; Mr. 
Baron Rolfe; Mr. Justice Wightman; Mr. 
Justice Cresswell; Mr. Justice Erle; Mr. 
Baron Platt ; and Mr. Justice Vaughan Wil- 
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settle and convey the same to the use of or in 
trust for the Hon. George Rice, son of Lord 
Dynevor (now the respondent the Hon. G 
Rice Rice Trevor) for life, without impeach- 
ment of waste, except permissive waste or spoli- 
ation, with remainder to his issue in tail male, 
in strict settlement, upon condition that all 
person or persons from time to time to come 
into Lerner of the said settled estates do 
and shall, within one year afterwards, take the 
name and bear the arms of Trevor. And also, 
upon the like condition to that I have made in 
my will of my Sussex estate, so far as the 
change of circumstances will permit, that the 
+said estate shall go over to the party next en- 
titled, or the person for the time being pos- 
sessed becoming entitled, to the barony of 
or; and in default of such issue of the 
said George Rice, I devise my said Bedford- 
shire estate unto the said Henry Brand, his 
heirs and assigns for ever.” 

The question u this devise is, whether 
under the word “issue” or the words “ issue 
in tail male” sons are only comprised, or 
whether daughters as well as sons were in- 
tended to take? 

The trusts in the will being executory, it is 
clear George Rice Rice Trevor was not entitled 
to more than a life estate, and that his issue, 
whether males only or males and females, were 
to take by way of remainder as purchasers. It 
is not contraverted that the word “Issue” in 
its ordinary and proper sense includes all de- 
scendants, however remote, and includes fe- 
males as well as males. That such is the pro- 
construction of that word is too well es- 
tablished to render it necessary to refer to 
authorities upon the subject. In this will, 
therefore, *“‘ Issue” as a word of purchase is 
synonymous with “children.” But it is con- 
tended on the part of the appellant that the 
‘issue ” in this will cannot be in any manner 
severed in construction from the words “ in 
tail male”’ which follow it; and that the words 
“issue in tail male” must be considered as one 
entire and indivisible expression, describi 
the firet takers and the estate to be taken; and, 
consequently, that the co thereby desig- 
nated as the first purchasers are the issue 


} 





e devise of | Male, or sons of George Rice Rice Trevor, to 


the exclusion of the daughters. 

The respondents contend that the word 
“issue” is used in its natural and admitted 
ordinary sense, including females, and that 
such sense is not varied, or in any respect 
affected by the words “in tail male.” 
the word “issue ” expresses the parties to take, 
and the words “‘in tail male” the estate to be 


taken. 

It seems to be agreed that the construction 
of the deviee as to the point submitted to the 
judges is not affected by the words “in strict 
settlement ;”” and we think that it is not. | 

The devise, if read in the manner contended 
for by the appellant, must be deemed to be 
framed in a very untechnical and inaccurate 
manner. The issue areto take as purchasers, and 
the word “issue” is a proper and apt word to 


BS 


describe those who are so to take; but “ issue 
im tail male” is not an usual or apt form of 
expressian to describe the first taker of an es- 
tate tail. ‘‘ Issue in tail male” is an expression 
Only correct when used in reference to an es- 
tate already settled; “‘ Issue intail male” being 
the ordinary and correct form of expression to 
deacribe one taking by deacent under an estate 
tail vested in the ancestor; and the words 
“issue in tail” are used in this sense and as 
contrasted with the ancestor or first taker by 


Lord Coke in the passages which have been re-| males 


ferred to and in the text books. Liat. Sec. 
638-642. Co. Lit. 326 b. 327 a. 327 b. 

. The question im this case seems to be nar- 
rowed to the point, whether in construing this 
devise the word “issue” is to be read in ite 
ordinary sense, as including females as well as 


Superior Cowts: House of Lords.—Lasd Chancellor. 


issue, there seems no good reason according to 
the ordinary rules of construction for deemmg 
this devise ambiguous. 

The argument on the part of the appellant to 
prove that the devise in question ought to be 
read as including males only has been mainly 
derived from other parts of the will, and espe- 
cially from those parts which refer to the dispo- 
sition and limitations relating to the Sussex es- 
tates contained in the first will, and in showing 
that the testator has limited those estates to 
, and from thence inferring that the 
testator intended to limit the Bedfordshire es- 
tates also to mates only. - 7 

We think it would be dangerous, and lead 
to a great uncertainty in construing a devise 
relating to one estate, to infer an intention not 
expressed in it, from the intention apparent in 


males, or whether, by the addition of the | regard to a totally independent estate, and de- 
words ‘‘in tail male” in immediate connexion | vised in terms altogether different ; but we see 
with the word “issue,” or from other parts of; no ground for inferring an identity of intention 


the will, it is manifested that the word “ issue ” 
was Dot used in such ordinary and usual sense, 
but in a restricted and limited sense, as includ- 





ing males ay 6 

t cannot be necessary to cite any of the | 
Rumerous determinations in which the rule of 
construction has been recognised in the courts 
of law and equity, and affirmed by your lord-_ 

* house, that in a will, words, whether. 
technical or otherwise, are to be understood as | 
used in the sense ordinarily and properly | 
a to them, unless from the whole context | 
of the will it shall appear satisfactorily and. 
clearly that the words to be construed have_| 
been used, and were intended to be understood 
in some other sense. 

We are of opinion that the word “ issue ” 
was used in the present will in its ordinary 
sense, and comprised females as well as males, 
and that such meaning is not controlled or 
aan the words “in tail male” which 
immediately follow the word “issue,” or by 
any other part of the will. 

}he words “ issue in tail male’ were a con- 
venient and not incorrect form of expression to 
denote the first purchasers, and the estate to be 
taken. The takers by the word “‘issue.’”’ The 
estate to be taken by the words “in tail male.” 
There is no reason against an estate “in tail 
male” being limited to a female, or an estate 
in tail female to a male, and the limitation of 
an estate tail of one kind or the other has no 
necessary effect in denoting the sex of the first 
taker, the effect of the words of such limitation 
not being to describe the first taker, but simply 
to make the course of descent from such 
taker. If the word “issue” may be correctly 
construed as describing the first purchasers, 
and the words “in tail male ” be'a correct legal 
description of the estate to be taken by such 
ah aapegene there should be found some very 

inct aud substantial reason for so construing 
the entire expression, as to render it an incorrect 
form of devise. 

Michoy pope in ve estate in tail male 
toa as well as to a 
as daughters 


60a, 


may be! obtained judgment againet the 
come within the description of| had filed a 


on the part of the testator in regard to the two 
estates. Indeed as it appears that the first will 
is distinctly, aptly, and correctly framed to effec- 
tuate the intention of limiting the Sussex 
estates to descendants through males only, the 
reference to the terms of that will appears to 
the judges to affurd arguments rather opposed 
to the appellant’s construction of the devise in 
question, than in support of it. 

The numerous and important authorities re~ 
garding the true rules of the construction of 
wills, determine that a departure from the ordi- 
nary meaning of the words contained in it 
should only be adopted from necessity and in 
cases where the context or other parts of the 
will satisfactorily manifest that the language of 
the will has been used in some other than such 
ordinary sense, and adopting the principles of 
those decisions, many of which have received 
the sanction of this house, the judges are una- 
nimously of the opinion I have before expressed, 
namely, that the only daughter of George Rice 
Rice Trevor and her son mentioned in the 
statement, with the concurrence of the trustees, 
can make a good title to the Bedfordshire es- 
tates. 


ford Chancellor. 
Cope v. RusseW. May 22nd, 1847. 
SUBSTITUTED SERVICE. 


In a suit, the object of which was to render a 
judgment obtained in an aciton at law a 
charge upon the real estate of the defendant 
who was out of the jurisdiction, the court 
refused to allow substituted service of sub- 
pana upon a person who had been the de- 
Sendant’s attorney in the action, but who 
was not proved to be still his agent. 


Mr. R. Leviage Swift stated that this was an 
application for leave to serve the defendant's 
attorney in a aggre tie til te = ot 
poena to a to laintiff’s bill, an 
followi iehiawantes :—The plaintiff had 
dant in as 
w, to restrain which the defendant 
bill which was ultimately dismiased, 


action at 
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plaintiff now sought Ly his present suit| the one for 1,500]. endorsed over to Nicholson ; 


and the 


to render such judgment a charge upon the de-| it also ee that Nicholson was a trustee 


fendant’s real estate. The defendant was out 
of the jurisdiction, and the party upon whom it 
was wished to effect the substituted service had 
been his attorney in the said action, and his so- 
licitor in his suit to restrain it. Mr. Swift read 
extracts from a correspondence, but could not 
rodace any evidence that this sep bog acted 
the defendant. He contended the sub- 
ject-matter of the action and this suit was the 
same, and he cited Hobhouse v. Courtney, 12 
Sim. 140; Hornby v. Holmes, 4 Hare, 306; 
and Marray v. Vipart, 1 Phill. 521. 
eats —— said, that there gr laa 
ing to show the nh w 
service was to be substituted hat i autho- 
rised by the defendant to accept it. In Hod- 
house v. Courtney, (supra,) there was a power 
of given; and in Murray v. 
(eupra,) there was an acting in the same suit. 
here the suit was at an end, and the corres- 
pondence merely showed that the former at- 
torney and solicitor now merely considered 
himself as a channel of communication between 
the plaintiff and defendant. From the short 
statement of the facts in the report of Hornby 
v. Holmes, it was difficult to ascertain them, 
bat in Hobhouse v. Courtney all the cases had 
been carefully reviewed by the Vice-Chancellor 
ef En and if the former case went fur- 
ther, his lordship should not be disposed to 
follow it. Nothing could be more dangerous 
than to make such an order as was now re- 
ired in the absence of any evidence showing 
the party — to be served was the de- 
fi "s agent; but if any further evidence 
should be procured, the plaintiff might make a 
short application to the court. 
Motion refused. 





Bice-Chancellar of Englany. 


Krill vy. Chadwick. June 21, 1847. 
DEMURRER.—MULTIFARIOUSNESS. 


Where a bill prays for a general account, as 
against two defendants, and it appears 
that one of them is connected with the 
Sin ie merely as being the endorsee of a 

ul of exchange accepted by plaintiff. A 
demurrer for multifartousness allowed. 


In this case, the plaintiff had been engaged 
im certain railway contracts with Chadwick, 
and money transactions had taken place be- 
tween them, and a bill for 1,500/. aon by 

ick was accepted by plaintiff, and en- 
dorsed to Nicholson, another defendant. Ni- 
commenced an action against plaintiff, 

on the bill, u which plaintiff filed his bill 
in equity, making Nicholson a defendant. The 
ball stated that various money transactions had 
taken place between plaimtiff and defendant 
Chadwick, and that plaintiff hed signed many 
bitls of exchange for which no consideration 
had been given ; and that one of each bills was 


for Chadwick, and prayed for a general account 
as against Chadwick and Nicholson, and that 
Nicholson might be restrained from 
with his action. To this bill Nic e- 
murred for multifariousness. 

Mr. Wickens, in ve 7 goa of demurrer, con- 
tended that as the bill prayed for a general 
account, and defendant Nicholson had nothi 
to do with any of the other transactions whic 
took place between plaintiff and Chadwick, it 
was Clearly multifarious. He cited Miller v. 
Walker, 9 Jurist 197. 

Mr. Prior, contra, urged that defendant Ni- 
cholson was so mixed up with all the trans- 
actions that had taken place between plaintiff 
and Chadwick, that the only remedy plaintiff 


er had was to have a general account as against 
ipart,| both defendants, and that it sufficiently ap- 


peared from the bill that plaintiff was entitled 
to awn an account. He cited _— . Pieper 
v. Corporation of Poole, 4 hs r. 17; 
Turner v. Robinson, | Sin. & Se 313. 

The Vice-Chancellor said it appeared to him 
that all the matters alleged in the bill, exce 
as regarded the transaction with respect to 
bill for 1,500/., were things with which the 
defendant Nicholson had ing to do, and 
that the claim which arose on that bill for 
1,500/. was totally distinct from any account 
as between plaintiff and defendant Chadwick. 
If the plaintiff had any equity as against 
Nicholson, he might have brought it forward 
by a bill in equity. Demurrer allowed, with 
costs. 





Queen's Bench. 
(Before the Four Judges.) 


Doe dem. Hemming and others v. Barratt. 
Easter Term, 1847. 


EJECTMENT.— costs. —1 & 2 victT.c. 110, 
s. 18. 


In an action of ejectment in which a verdict 
was found for the defendant, costs taxed, 
and the Master’s allocater for the amount 
indorsed on the consent rule, which was 
served on the attorney for the lessors of the 
plaintiff, and the amount not being paid on 

made on one of the lessors of the 
plaintiff, the defendant issued a writ of fieri 


Held, this was an order for the payment of 
costs under the 1 & 2 Vict. c. 110, s. 18, 
and the court disc a rule obtained 
Sor the purpose of setting aside the writ for 
irregularity. 

Tuts was an action of ejectment in which a 
verdict was found for the Gefendant but a writ 
of error was pending. The costs were taxed, 
and the Master's allocatur for the amount of 
the costs was made and indorsed on the consent 
raie, which was served on the attorney for the 
leseors of the plaintiff, and demand made on 


one of the lessors of the plaintiff, there being 
several. The costs not being paid, a writ of 
freri facias issued, in pursuance of the statute 
1 & 2 Vict. c. 110, 8.18. Avrule nisi was after- 
wards obtained to set aside the writ of f. fa. for 
i ity, with costs. 

r. Wallinger showed cause, and contended 
that the writ of fi. fa. had properly issued in 
pursuance of the statute 1 & 2 Vict. c. 110, 
s. 18. The cases of Jones v. Williams,*® 
Hawkins vy. Benton," are cases of awards where 
the courts have said that it was not a necessary 
consequence of the submission to arbitration 
that any money would become payable. But 
the cases of Jones v. Williams,* Doe v. Brad- 
ley, and Hodson vy. Patterson,* are strong 
authorities to show that where the master has 
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the notices required by the rule of Easter Term, 
1846. The ication was made on affidavits 
which stated that Mr. Weymouth was admitted 
an of this court in Faster Term, 1846, 
and had up to the present time neglected to 
procure a stamped certificate. Ever since his 
admission he had been acting as a clerk to his 
father, an attorney practising at Kingsbridge, 
Devon. 

When the new Coun 
brought into operation, ser was se- 
lected as one of the towns in which a district 
court should be held, and Mr, T. W 
was anxious to practise in that court for his 
father, as he was to do so, having more im- 


Courts Act was 


| — jie engagements to attend to. 
t was, 


owever, sworn that the judges of the 


taxed the defendant’s costs on the consent rule, | district courts, and particularly the Leg, oo} the 
nothing further remained to be done, and that| district court holden at Kingsbridge, de- 


the writ of fi. fa. properly issued. 
Mr. Hurlstone contra. It is part of the 


cided not to allow any one to address the court 
or assist a suitor there in any way, unless he 


consent rule that if a verdict shall be found for| were a barrister or a solicitor duly authorised 
the defendant, or the plaintiff shall not further | to practise. It was further sworn that Mr. T. 
prosecute his writ, that the plaintiff shall y| Weymouth did not become acquainted with 
the costs to be in that case adjudged. This this decision of the judge until too late for him 
depends on a contingency, and contemplates | to give his notices pursuant to the rule of court 
something more being done. [Wightman, J.| of Easter Term, 1846, so as to enable him to 
That is supplied by the master’s allocatur.]| apply at the end of the present term for hi 
This is not an order for the payment of costs | stamped certificate to practise; and that it 


under the statute of Victoria. The principle 
of Jones vy. Williams‘ is the same, and that 
objection would apply. The consent rule forms 
no trl of the record, and cannot be made 
such in any part of the proceedings. 

Pei Denman, C. J. 

ere is any irregularity in these proceedings. 
The case of Jones and Williams kaise to aa 
clearly distinguishable. 

Patteson, J. In Jones y. Williams it was 
_ the submission to arbitration which was 
made a rule of court, but this isa common rule 
for the payment of costs which I think comes 
within the very terms of the act of parliament. 

Wightman and Erle, J.’s, concurred. 

Rule discharged. 


Aueen’s Bench Practice Court. 


Ezparte Weymouth. June 7th, 1847. 


ATTORNEY.-—-STAMPED CERTIFICATE. 
NOTICES. 


Where an attorney has neglected to procure a 
stamped certificate to practise within twelve 
months from the time of his admission, the 
court will, under special circumstances, dis- 
pense with his giving the requisite notices 
under the rule of Easter Term, 1846, and 
allow him to take out his certificate at once, 
without payment of any arrears. 

H. T. Cole moved for a rule calling on the 

istrar to issue his certificate to the Com- 
missioner of Stamps to enable Mr. T. Wey- 
mouth, an attorney of this court, to take out his 
stamped certificate to practise, without giving 








* Adol & Ellis, 175. ° 2 Dow] & Lownd, 465. |. 


© 8 Mee. & Wel. 349. ¢1 Dowl, N.S. 259. 
4 Man. & Gr, 333. ‘11 Adol & Ellis, 175. 


I do not think that’ 


would Pe him in his oo of an at- 
torney if he was prevented from practising in 
said County Court of Kingsbridge until after 
the next Michaelmas Term. It was also dis- 
tinctly sworn, that Mr. T. Weymouth had 
never, either directly or indirectly, practised in 
his own name or on his own account. It was 
therefore submitted that, under these circum# 
stances, the court would, if it had the power to 
do so, dispense with the usual notices, and 
allow Mr. T. Weymouth to take out his 
stamped certificate at once. 

Mr. Justice Wightman, after consulting the 
Master, granted the rule, and without payment 
of any arrears. 

Rule absolute to take out the certificate at 
once, without giving any notices or paying any 
arrears. 





Common Pleas. 
In re Kinning. Trinity Term, June 4, 1847. 
SMALL DEBTS ACT.—PAYMENT BY INSTAL- 


MENTS.— SUMMONS OR NOTICE TO DEBTOR 
BEFORE COMMITTAL, 


A creditor seeking, under the provisions of 
the Small Debts Act, 8 & 9 Vict. c. 127, 
Ss. 1. to obtain an order of committal 
against his debtor for default in not paying 
an instalment of his debt at the time daly 
Sized for that , must serve 6 
summons or nottca on such tor, stetwy 


his intenlion to apply for such commsttal, 


that purpose, alihough the time of the pay- 
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ment thereof had elapsed, and the same had | tain in the Se for the space of 40 days 
been nr ryan of the said debtor, | from the time of his arrest under this warrant, 
wit : 


Sc.,- wt its ing that the debtor | or until he shall be discharged out of custody 
had been previouly ruminoned to show the| by leave of me; and for so doing this shall be 
cause of his default: Held, that the im-| your sufficient warrant. 


prisonment under suck warrant was illegal, ** Given, &c. 
and the debtor entitled to his discharge. B " ales eed ede fa 
A writ of habeas corpus was yesterday ob- arrister-at-law, and Judge of the 
tained in this case, directed to the keeper of the said Court. 


“To Lloyd Simpson, serjeant-at-mace, 


debtor’s prison of London, commanding him to and to Thos. Burden, keeper of the 


bring up the body of Thomas Kinning, a “jane . 
si a in his candy for debt, and to return paral there” aforesaid, or his 
the cause of his imprisonment. Accordingly, 5: es Anois 
the prisoner was brought up to-day, and the; The statute under which the warrant was 
return to the writ showed, as the cause of his granted, was the 8 & 9 Vict. c. 127, entitled 
imprisonment the following warrant of com-| “An Act for the better securing the payment 
mitment :—‘ Whereas Thomas Kinning, of |Of Small Debts. The first section provides 
Fleet Lane, Farringdon Street, in the city of that in cases of debt by force of a judgment, 
London, on the 7th day of December last, being | °F order of a court of competent jurisdiction, 
indehted to William Townley, &c., in a sum the creditor may obtain a summons from any 
not exceeding 20/., besides costs of suit, that is | of the commissioners or courts therein specially 
to say, in the sum of, &c., by force of the judg- /named, within the jurisdiction of which the 
ment hereinafter mentioned, and then being in debtor shall reside or be, &c., according to the 
Fleet Lane, in the city aforesaid, and within the |form in schedule A to the act annexed, &c., 
jurisdiction of this court, was duly summoned | and the debtor appearing before such court or 
to ap on, &c., at this court to answer such |COmmission, at the time appointed in such 
es S4e as might be put to him touching the summons, shall be examine and interrogated, 
not having paid to the said W.T. the sum of | &¢- touching the manner and time of his con- 
recovered in a certain judgment of this |tracting his debt, the means or prospect of 
court, on, &c., and the said t. K 1 having ap- | Payment he then had, the property or means 
before me at the time and place afore- | Of payment he still hath or may have, the dis- 
said, and it thereupon then 5 ae to me by | posal he may have made of any property since 
the admiesion of the said T. K., that the said | Contracting such debt; and such creditor shall 
T. K. had the means of paying the said debt | also be interrogated, if necessary, &c., touchin 
and costs aforesaid in manner thereinafter men- | the said claim against the debtor; and it shall 
tioned, I did then and there order that the said | be lawful for the commissioner or court to 
Thomas Kinning should pay the said debt and | ™ake an order on the said debtor for the pay- 
coats aforesaid to the eaid William Townley, in | ment of his debt by instalments or otherwise ; 
manner following, that is to say, the sum of 21. and m case such debtor shall not attend, &e., 
part thereof, on the 12th day of January then | °> if attending, refuse to disclose his pro > 
next, and the residue thereof by instalments of | &c., or if he appears to have the means of pay- 
22. on the 12th day of every subsequent month | “8 the same by instalments or otherwise, and 
until the said debt and costs were fully paid: |*hall not pay the same at such times as the 
And whereas it has this day, at this court, been |COmmussioner or court shall order, &c.; then 
duly proved before me that the said T. K. has | it shall be lawful for such commissioner or 
not paid 2/., the amount of the first instalment | judge of such court to order such debtor to be 
as directed by the said order, although the | Committed for any time not exceeding 40 days 
time of the payment thereof has elapsed, and | the common gaol, &c. a 
the same has been duly demanded of the said Pashley, on behalf of the prisoner Kinning, 





i now moved for his discharge. (There were 
T. K., and the said T. K. has been personally several grounds of objection; the following, 
however, was the only one on which the court 
decided.*) The commitment, it is submitted, 
is bad, inzsmuch as it had been made without 


served with a copy of the said order, and the 
original order was at the same time shown, and 
that 2/., the amount of the first instalment, is 
still due, owing, and unpaid to the said W. T., ; , : 
contrary to the tenor and effect of the said'@0y notice to the prisoner of an intention 
order ; these are, therefore, to require and au-|'0 apply for a warrant of commitment, or 
thorise you, immeiliately upon the receipt here-|@2Y summons or notice, by which he was 

, or as soon after as may be, to take into|afforded an opportunity of explaining how 
our custody the body of the said T. K., and |i, was that he had made the default for 


; ’ »|which he was imprisoned. It was contrary 
: saga! Brg ee to every principle of English law that a 


g 


of London and Middlesex, in the city 
don, being the common gaol wherein 
under }j and execution, 

may be confined within the city of Lon- 
being the city within which the said T. K. 
been resident, and there to deliver him to 
of the said prison, who is hereby 

ired, Ssc., and him safely to keep and de- 





Hl 


* On the same ground of objection, as well 
as on another of those raised, the prisoner had 
been remanded to prison in the Court of 
Queen’s Bench on the day the writ in the pre- 
sent case was obtained, the judges of that 
court having been equally di in opinion. 


cesT 
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man should be imprisoned without having 
been Gret heard. Besides, in the present case, 
the clear intention of the etatute was that an 
inquiry should, in the firet instance, be made 
as to the debtor's means of paying at the time 
when the instalments became due, At most 
it was like a case of a contempt; and under 
the terms of the act, the simple production of 
the order to pay by 
contempt, The dictam of Mr. Baron Alderson 
in the case of ezparte Foulkes, 15 L. J., N.S. 
Exch. 300, will be relied upon on the other 
side; but it is submitted that can be no au- 
thority against the present application. Then, 
on the other hand, the cases of Rez v. Smith, 
5 Q. B. 614; Capel v. Child, 2 Cr. & J. 588 ; 


Harper v. Carr, 7 T. R. 270, were direct! th 


instalments showed no! 


Common Pieay. 


The judge is then to exercise his discretion 
with to the time to be given for payment 
of the debt, that a 
depend on the individ a e 
power of commitment ts pointed out by the act 
in certain specified cases, and amonget others 
it applies to where it is found that the debtor 
has the means to pay, and will not. It appears, 
then, that the party’s means are to be j 

of with reference to the period when he was 
ordered to pay, and it is obvious that it is 
equally material at each meade bore. whea 
the days are fixed, to know w the 

has the means of payment. The statute ouly 
deals with the person of the debtor, and leaves 
al] other proceedings as to - property, under 
t war etalon | 


authorities to show that a party in the position | passed much with the view of punishing 


of the prisoner here should have been sum- 
moned before granting the warrant of com- lds a debt which he is 
mittal. able to pay. It is based on the inhumanity of 
Petersdorff, contra. It seems to be taken sending a person to gaol who had not the 
for granted that the proceedings under the means of paying; but where it appeare that 
statute in question were of a penal character, the party has the means of paying by instal- 
but it ie submitted the statute was not of that! ments, and shall not pay at the time fixed for 
mature. ‘I'he present commitment bears a strong payment, then he may be committed, It is 
analogy to an arrest on mesne process, for the necessary, in order to direct the judge’s dis- 
purpose of obtaining bail. In both cases the cretion as to the periods of payment, that he 
intervention of a judge is necessary, and here, should inquire ito the circumstances of the 
as there, only an exparte inquiry is required, debtor as to his future probable means, because 
there being no words in the statute to render the act upposes 20 means to pay 
necessary the intervention of asummons before all the debt, and only on that presumption 
issuing the warrant of commitment. The order authorizes the granting of time bor payment, 
af commitment was only a limited kindof ca.sa.' When, therefore, time is granted, it must be 
as was laid down by Mr. Baron Alderson in with reference to the paity’s means to pay at 
the case of exparte Foulkes. There is no the periods when the payments are to be made. 
more injustice in the present mode of proceed- Then it further appeared from the act, that if 
ing than on an arrest on mesne process, and to! payment be not made according to the order, 
give notice to the party would frustrate the the judge had power to commit for a term not 
very object of the act, which was to facilitate exceeding 40 days. Now, what isto regulate the 
the recovery of debts. On the other objections judge in prescribmg the time, what is to be 
raised he was by the court. _the ground of the judgment to be formed with 
Wilde, C. J. court looks very nicely regard to the time of committal? Can it be 
at the question which arose on this of the doubted that the 8 means to pay must be 
statute, when it was said that it had been before the only essential point of inquiry? and if that 
another court, which could not come to a satis- be so, how can you make an effectual inquiry 
factory conclusion on the question, very learned into the party’s means, unless you bear the 
persons differing in the view to be taken of the party who must best know his means, and may 
statute. I think the return is not sufficient,| be the only person who does know? The 
and that the prisoner is entitled to be dis- period of commitment being ag Br” fe nm 
by reason of the deficiency of the presupposes a previous inquiry; and if ao, 
warrant on which he was taken into crn fe | Common justice seems to require that a persom 
The statute in question is, to a considerable | who possesses the fullest means of answering 
extent, penal, because it gives the imprison- the inquiry, ahould appear. It may make the 
ment not alone by way of the satisfaction of most material difference whether the commit- 
the debt. If a party be taken under a writ of! ment be for two weeks or for forty days; and 
og. £a., the imprisonment suffered under that, it seems to follow that a party who possesses 
ie a satisfaction of the debt; but here, the best means of knowledge, and had the 
rently, the imprisonment is used merely by | deepest interest, should be summoned and 
way of punishment or coercion, and it 1s to|heard. The ground of the statute, takem all 
vary according to the circumstances of each par- | together, rests on the principle that a debser 
ticular case. It appears from the first section|shall not be impsisoned for a debt which he 
of the statute in question, that if a party wishes|had not the means to pay; and therefore, it 
to enforce payment of his debt, he is to apply | appears to me the proper and sound coastruc- 
to some one of the courts mentioned for an /j tion is, that a debtor must be eummoned 
order on his debtor, who is to be first sum-| he makes a default in payment, and the credi- 
moned and Se es tor applies for a committal, m order 
matters, one of which is his means of paying.| judge may know what is the proper peri 
‘Imprisonment. 


of commitment oaly 


jand gives the remed 
| when the debtor wi 


H 
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Coltman, J. This appeare to me to be a 
i clear case. The act dome is a judicial, 
and not a munisterial act, and, according to 
ie principles, such as is laid down in 

arper v. Carr, 7 T. R. 270, it could only 
have been y done after hearing what 
the party had to say on the other side. The 
only argument used to the contrary-was, that 
ss de as acu, im a case like the present, be 
very imcanvenient, hecause to give notice to 
the debtor would, in effect, be to tell him to 
abecond ; but I do not think that it is practi- 
cally probable that such would be the effect ; 
fer all the cases within the juriediction in 

uestion, are those of extremely small debts. 
vonsidering how highly penal the statute is— 
that a debtor may be imprisoned, foties quoties, | 
until he has paid the debt—I am not disposed 


to depart from ordinary principles; and there-| the ju 
fore, it seems to me, there ought in this case| exerci 


288 


a i under the third section. Mr, 
could not wratA a a second in- 
quiry, exzparte, was required. Now, tt would 
be a strange thie "chat there should be ench 
an inquiry required, and that the act should 
not aleo secure an opportunity for callmg 
the debtor to show, # he could, that ig 
really no means of paying; yet that would be 
the state of the law to which the construction 
would lead, if adepted. That being so, and 
the words of the statute not excluding the 
summoning and tng of the debtor, I thmk 
the general principles of law must apply, and 
that the party here ought to be discharged. 
Cresewell, J. I am of the same opinion. 
It is unnecessary to say whether an order to 
commit might have been embodied im the 
order to pay, made in the first instance. Hf 
possessed such power, he had not 
it, bat had simply made an order for 


to have been an mquiry before commi ting for| payment without any statement as to what was 
any time. ‘The judge ehould have been aware|to be done in the event of the party’s not 
of al] the circumstances which could have been ; obeying. Then, subsequently, it appeared, an 
brought before him as to the default made ;; order was made for committing the party with- 
and as that was not done, the prisoner must be out any inquiry or notice to show cause as to 


Maule, J. I am also of opinion, 
substantial objection taken, the defendant is 
entitled to his discharge. The power of com- | 
mitment given by the statute was intended to' 
be exercised in icular cases of fraud in 
the conduct of the , of the nature therein | 
apEE out,—the not doing something which | 

is bound, beth legally and morally, to do,— 
the not paying when he is able to pay. The 
commitment is way of punishment an 
coercion, and ancilliary to the payment of the 
debt. Now certainly, upon any general prin- 
ciple of law, it would be necessary that the 
party, before he ia punished for misconduct, 
should be heard; and if the order to commit 
had been made after the proceedings under the 


disc 
that on the 


whether the party had means of any kind to 
meet the payment. I think that commitment, 
as a judicial act, was clearly bad, and the 
prisoner entitled to his discharge. 


Prisoner diecharged. 


Ceurt of Erchequer. 


Marks v. Ridgway. Collins v. Ridgway. Trinity 
Term, May 22, 1847. 





d INTERPLEADER ISSUE.—- JUDGE AT CHAM- 


BERS.— COSTS. 

Where a judge at chambers has directed an 
interpleader issue, any subsequent applica- 
tion as to costs, &c., must be made to the 
same judge, and not fo the court. 


In these cases Erle, J., at chambers, had di- 


summons mentioned in schedule A of the | rected an interpleader issue, and ordered that 
statute, the debtor here would have had an | the sum of 26l., the proceeds of a levy, should 


opportunity of being heard. Now, the ability 
or non-ability to pay when the instalments be- 
come due, could not be ascertained under that 
summons, and it must be taken that non-pay- 
ment of the instalments when the had 
the means of paying, constituted the offence. 
That being so, to commit the debtor without 
hie being heard, or any notice given to him, 
would be contrary to the general principles of 
the laws of England, and even to natural jus- 
tice ; and the question then is, whether there is 
anything to take this case out of those general 
principles. In the express provisions of the 
act, certainly there is nothing. It was true 
that the act for holding persons to bail did 
infriage on those g principles; but that 
was because it was thought that greater advan- 
tage would be obtained by preventing fraudu- 
Fent persons from flying the country; and the 
gow is there given in terms which leave no 

at all; besides which, that act gives a 
speedy remedy, b » to a party who is 
impreperly arrested, whilet under the present 


statate the only mode for a party to obtain his 


be paid into court to abide the event. The in- 
terpleader issue was tried and found, as to part, 
for the claimant, and part for the execution 
creditor. A rule was then obtained calling on 
the claimant to show cause why the 264. paid 
into court in pursuance of the order of Erle, J., 
should not be paid out of court to the plaintiff, 
and why his costs should not be paid by the 
claimant. 

Pashley showed cause. The application 
should be made to the jadge who directed the 
interpleader tseue. The 1 & 2 Vict. c. 45,8. 2, 
confers on a judge the same power with respect 
to interpleader orders as the court previous] 
exercised under the 1 & 2 W. 4, ¢. 58, and it 
enacts, “that the costs of ench proceeding shall 
be in the discretion of such judge.” The effect 
of those words was u consideration in the 
case of Burgh v. Schofield, 9 M. & W. 478. 
He also argued that the application was prema- 
ture, inasmuch as ent had not been en- 
tered up. v. Tread Smelting Company, 
9 Bing. 634; Di v. Eyre, 7 Q. B. 307; 
King v. Simmonds, ib. 289. 
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Miller in support of the rule. The case of 
Burgh v. Schofield ia distinguishable, because 
there the interpleader order had been aban- 
doned before trial. Here a trial has taken 
place, and the matter is before the court in the 
same way as any other issue, In the case of 


Insolvent Debtors. To be reported. 

Health of Towns. In Committee. 

Custody of Offenders. Passed. 

Joint Stock Companies. Passed. 

Winding up Joint Stock Companies (No. 3). 


an — for a new trial on the ground of} For 2nd reading. 


tion, or of the verdict being against 
evidence, the court would interfere. The 
power of the court in such a case can only be 
under the statute. 

Pollock, C.B. If the point were new, I 
should be disposed to decide it as already de- 
cided. But as it is not new, the previous de- 
cision of this court is binding on us, and the 
rule must be discharged with costs. 

Alderson, B. Where the interpleader order 
has been made by the court, the subsequent 
application must also be to the court ; but where 

order has been made by a judge, the appli- 
cation must be to the judge. If the aw 
thinks the matter more 
the court, the statute enables him to refer it to 


the court. 
Rule discharged. 


LAW PROMOTION, 


Tue Queen has been pleased to appoint William 
Scrope Ayrton, of the Middle Temple, Esq., 
Barrister-at-Law, to be one of the Commis- 
sioners of the Court of Bankruptcy, to act in 
the prosecution of fiats in Bankruptcy in the 
country. 


PROCEEDINGS IN PARLIAMENT RE- 


LATING TO THE LAW. 
Mopal Assents. July 2, 1847. 
Masters in Chancery. 
Quakers and Jews Marriages. 
London Small Debts. 
Mouse of Zords. 
NEW BILLS IN PROGRESS. 
Juvenile Offenders. Passed. 
_ Ecclesiastical Jurisdiction, For 2nd read- 
ing. 
Police. For 3rd reading. 
Trustees Relief. In Committee. 
Clergy Offences. ‘To be reported. ~ 
Poor Laws Administration. In Committee. 
Poor Removal. For 2nd reading. 
Tithes. For 2nd reading. 
Copyhold. For 3rd reading. 
Threatening Letters. For consideration of 


amendments. 


fhouse of Commons. 
NEW BILLS IN PROGRESS. 
Encumbered Estates (Ireland). Postponed. 
‘ House of Commons Costs Taxation. For 


t for the decision of! 





Prisons. In Committee. 

Bankruptcy and Insolvency. In Committee. 

Masters in Chancery davit Office. To 
be reported. 

istration of Voters. In Committee. 

Parliamentary Electors. For 2nd reading. 

Parliamentary Electors, (No. 2.) For 2nd 
reading. 

Veruined Actions. In Committee. 

Poor Removal, (No.2.) For 2nd reading. 

Trust Monies Investment. For 2nd reading. 





THE EDITOR’S LETTER BOX. 





Notwithstanding the session will probably 
close without any very important acts affect- 
ing the principles of law-—and although the 
threatened reform in Conveyancing and the 
Law of Debtor and Creditor are postponed 
for the present—there will still be several pro- 


jects ripened into statutes which must be sub- 


mitted to our readers without delay. We shall 
probably print an occasional extra half sheet 
(but without any extra charge) in order that 
such statutes as are useful may be speedily 
brought to notice and the notes on the altera- 
tions thereby effected will follow in due course. 


We apprehend that in the case referred to 
by “ A Young Practitioner,” the judge of the 
county court must have been satisfied that the 
tenant continued to hold over at the time be 
“aap his warrant to give possession. If the 

dlord had already taken possession the 
warrant would be wholly inoperative. If the 
judge came to an erroneous conclusionupon 
the facts, as we have already had occasion to 
remark, the law affords no means of setting 
the matter right by appeal or otherwise. 

We are much obliged to T. W. H. 

A correspondent calls attention to an adver- 
tisement in the Times of June 24th, in which 
it is stated that “A solicitor of some years’ 
standing in the profession, and who is about 
establishing himself in town would be willing 
to make immediate arrangements with any 
respectable party not duly qualified for con- 
ducting their business.” The object of the 
advertiser is so apparent on the face of the 
advertisement, that we trust some steps will be 
adopted to detect and punish the delinquent, 
and prevent wu ified persons practising 
under the name of the advertiser. 

In answer to “ Apprenticius,” a man may be 
guilty of forgery who signs his own name of 
“Thomas Jones” to a draft upon bankers in 
imitation of the signature of Thomas Jones 
who keeps an account at those bankers. 


Ghe egal 


Observer, 


DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, JULY 17, 1847. 





——“ Quod magis ad nos 
Pertinet, et nescire malum est, agitamus.” 





LAWYERS IN PARLIAMENT, 


Born town and country are now busily 
engaged in the approaching general election 
for members in parliament, and although 
there is no great party question particu- 
larly predominant,—no very exciting sub- 
ject, either, on the one hand, of aristocratic 
interest, or on the other of popular griev- 
ance,—yet there is a considerable stir in 
many constituencies: new candidates are 
invited, or are presenting themselves ; and 
those classes of the community who are not 


Horart, 


PAILS WW Ne 


the leaders and followers of the various 
divisions in the political ranks were sup- 
posed to represent large or important 
masses of the community, each professing 
certain principles, and holding certain doc- 
trines, which they set forth as beneficial to 
the nation at large. But of late years a 
considerable number of members of the 
House of Commons, whilst they may be 
more or less attached to one of the political 
sections we have enumerated, are really 
the representatives of important class-in- 
terests. The county members may be 


sufficiently represented, or who think their considered as peculiarly representing the 
interests and opinions have not been duly | landed interest, and the members for cities 
regarded, naturally seek, on tle eve of a, and large towns, in various degrees, the 
new septennial election, for the means of interests of trade, commerce, and manufac- 
improving their position. tures. The railway interest comprehends 

It is no province of ours to enter into: members of all political feelings, and 
political controversies. Concerned only in reckons, in point of number, the highest of 
the passing of useful laws and the conve- all class-representation. The manufacture 
nient administration of them, it is imma-|'!ng class— the “ Cotton Lords’? —come 
terial to us, as mere lawyers, how the great ; next in importance, with other branches of 
political parties are broken up or sub-,manufacture. Again, the shipping in- 
divided.* The great bulk of the profession ; terest is well represented. And so of other 
is indeed conservative, but in these times large and wealthy portions of trade and 
it seems of little moment who rules the commerce. ‘The great sections in religion 
day. Ultra or moderate Tories, high are also well supported, and there are quite 


Conservatives or liberal Conservatives, old 
aristocratic Whigs or liberal Whigs, are 
now of comparatively little moment. The 
Radicals and the Chartists are the only 
sections against whom the lawyers would 
lift up their voice on high. Heretofore 





* A member of the bar, afterwards an excel- 
lent judge, was pressed in a social meeting of 
his brethren as to his political opinions,—“* Now 
tell us, what are you?” said they: “I ama 
special pleader,” said he. 

VoL. xxx1v. No. 1,010. 


a sufficient number in favour of the doc- 
trine that all legislation should be purely 
secular, 

Turning to the professional classes, we 
find the interests of the Church well pro- 
vided for, through the medium of the great 
universities of which they arc members, 
The army and navy also have their able de- 
fenders, from captains to field-marshals. It 
might be reasonably inferred also that the 
whole legal profession was fully and fairly 
represented by the law lords in the upper 

N 
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for the profession than has hitherto pre- 
vailed, and in this hope we wish them good 
speed. 


house, and by 40 or 50 barristers in the 
lower. The feeling, however, appears to 
be very general, both among the junior bar 
and the attorneys and solicitors, that the] It may be supposed, from their experi- 
leaders of the long robe, however high in'ence in public discussion, that the mem- 
character, eminent in talents, or profound | bers of the bar are better adapted for the 
in learning, are mainly sceking their own senate than the other branch of the pro- 

rsonal advancement, rather than the fession, but it will be readily conceded by 
Lavour of their profession, or the real im-!all who are acquainted with the practical 
provement of the administration of justice.! knowledge and habits of business of emi- 
Other men work for a general purpose,— ‘nent solicitors, that they will be most 


the success of their party, the promotion | 


of certain political principles, or public ob- 


jects; but the lawyers in parliament, with, 


valuable members, not only-on many ge- 
neral questions, but especially in consider- 
ing all the practical details which are so 


rare exceptions, sccin each to represent only | essential to be attended to in working out 
his own personal interests. We do not! any important legislative measures. 

blame them individually. The fault lies! Itis for the want of the extensive in- 
not so much in them as in the present | formation and experience of solicitors that 
system of law promotions. Unhappily the many of the plans for the amendment of the 
eminent positions on the bench are, for the law have altogether failed in accomplishing 
most part, attainable only through political | their objects. The general design may be 
influence. The great advocate relies for| suggested from a motive of real improve- 
his advancement more on the service he| ment, and not for the purpose of strengthen- 
can render as a politician than on his|ing power by increased patronage; but 
forensic achievements. So soon as he has| whatever may be the ultimate end, it is 
established his reputation at the bar, he rarely attained, for want of the aid which 
looks around with natural ambition for ajthe skill and experience of practical 
seat in parliament as the surest course to| lawyers could readily apply. 

obtain the highest honours of the law.| It is, we are persuaded, for the interest 
Though rejoicing in whatever exalts the| of the public that in the next parliament a 
members of the profession, we regret for|due proportion of the second branch of the 
some of its best interests that the chief | profession should be returned, and we trust 
seats on the bench and the woolsack can/|that the solicitors, active as they are for 


only be obtained through political influence, | their clients, but slow to move where their 
own interests are concerned, will be ia- 
duced on this occasion to unite for the 
general good. Some who possess wealth, 
talent, and leisure, will, we hope, allow 
themselves to be put in nomination. It 
appears, indeed, that several who are, er 


With such high prizes in view, it may be 
no matter of wonder that the barrister, 
when he has secured his seat, should look 
more to the measures which may uphold 
his friends in power, or thwart or over- 
throw his opponents, than to the great 


duties involved in the improvement of the | have been, in that branch of the profession, 


laws and their pure administration. 


ate already proposed as new candidates. 


In this state of things, it behoves the | The city practitioners are coming forward 
great body of the profession, whose in- in no small number, viz., Mr. Freshfield, a 
terests are inseparable from those of the tried and useful member, well known and 
community in general, to take up the'respected as the late bank solicitor, and 
matter equally for the public and them-! who, besides the commercial, will also re- 
selves, and to aid and promote the return! present the Protestant interests of the 

to parliament of persons who will faithfully |community. In two of the metropolitan 
attend to their high calling. borouglis there are also able candidates in 
Amongst the candidates from the bar) the field, namely, Mr, Pearson, the City 

who come forward for the first trme, are, | Solicitor, for Lambeth, and Mr. Harvey, 
Mr. Sergeant Shee, for Marylebone ; Mr. | the Chief Commissioner of Police, for Mary- 
Bethell, for Greenwich; Mr. Cockburn, for |lebone. Then Mr. Wire, who has often 
Southampton; Mr. Rolt, for Stamford. | served the office of Under-Sheriff in the 

_ .And we are a ie to learn that Mr. Ser- | city, is a candidate for Boston. All these 
| ~ *='8i siied will in all probability again | gentlemen possess great ability and expe- 
4x3 ama Sle miming. rience, and would be emiaently useful in 


a au balemen and others we trust|many of the most importaat measures 
gion £52 to pursue a better course | which are likely to be brought before the 


Le 
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new parliamem. But we hope to see’ Escott, B., Winchester 


others, both in town aad country, ready to. 
serve beth the public and their pkofession. 
The Metropolitan and Provincial Law As- 
sociation caanot do better than direct their 
first effurts towards securing a full and fair 
Fepresentation of the general body of the 
sion, and through them, of the true 
and substantial interests of the community. 
it may be useful to subjoin a list of the 
present members well known in the courts 
of Westminster, and who, in all probability, 
will Gnd the same or other seats ready for 
their acceptance. 


Bodkin, W. H., Rochester. 

Dundas, Sir D., (Q. C.), Solicitor-General, 
Sutherlandshire. 
Godson, R.,, (Q@. C.), Kidderminster. 
Granger, T. C., Derkam, (City). 

Jervis, Sir J.. (Q C.), Attorney-General, 


Chester. 
Kelly, Sir F., (Q. C.), Cambridge, (Borough). 
Law, C. E., (Q. C.), Cambridge, (University). 
Nicholl, Right Hon. J., (D.C. L.), Cardiff. 
Roebuck, J. A., (Q.C.), Bath. 
Romilly, John, (Q. C.), Bridport. 
Stuart, J., (Q.C.), Newark-on-Trent. 
Thesiger, Sir F., (Q. €.), Abingdon. 
Walpole, S. H., (Q.C.), Midhurst. 
Watson, W. H., (Q. C.), Kinsale. 
Wortley, Hon. J. S., (Q.C.), Buteshire. 


The following members are, or formerly 


@rete, practising solicitors of much eminence :—_ 


Benbow, J., Dudley. 

Blewitt, R. J., Monmouth. 
Grimeditch, T., Macclesfield, 
Neeld, J., Chsppenkam. 
O’Brien, C., Clare, (County). 
Phillpotts, J., Gloucester. 


' Jn addition to the preceding list, there are 
many other members who, though not now in 
active practice, or who were never more than | 
honorary members, yet, being actually called to 
the Bar, may not unreasonably be expected to 
fee] an interest in the prosperity of the general 
body. They are as follow :— 


Fy wid W. H., Cockermouth. 
W., Leeds 


Arkwright, G., Leominster. 

Baldwin, C. B., Totness. 

Bankes, G. Dorsetshire. 

Bernal, R., Weymouth. 

, W. H. L., Devizes. 

C., (Judge-Advocate), Liskeard. 
Cardwell, E., C&theroe. 
Christie, W. D,, Weymouth. 

_ Cripps, W., Cirencester. 
Davies, D. A. 8., Carmarthenshire. 
D’Eyncourt, Right Hon. C.'T., Lambeth. 
Dundas, Hon. J. C., Rickmond. 
Etphinstone, Sir H., D. C. L., Lewes. 
Batwisie, W., Laacaskire, (North). 


Estcourt, T. G. B., D. C. L., Oxford, (Uxi- 
versity ). . 
Ewart, Wm., Dumfries. 
Grey Rigi ‘Hen Si G., Bart., (See 
rey, Right Hon. Sir G., Bart., (Secre 
of State for the Home Department), Dane 


port. 
Hardy, J., Bradford. 


Hayter, W.G., (@.C.), Wells. 

Hogg, Sir J. W., Bart., Beveriey. 

Hollond, R., Hastings. 

Hughes, W. B., Carnarvon district. 

Inglis, Sir R. H., Bart., Ozford, (University). 

Lefevre, Right Hon. C. S., (Speaker) North 
Hampshire. 

Le Marchant, Sir D. Bart., Worcester. 

Ogle, 5. C. H., Northumberland, South. 

Parker, J., S ld. 

Round, C. J., Essex, (North). 

Strickland, Sir G., Bart., Preston. 

Tancred, H. W., (Q. C.), Banbury. 

Trelawny, J. S., Tavistock. 

Villiers, Hon. C. F., Wolverhampton. | 

Wood, Right Hon. Sir C., Bart., Halifar. 

Yorke, Hon. R. T., C idgeshire. 

[This list does not comprise the Scotch or 
Irish members who belong to the profession m 
those parts of the empire. 





LAW RELATING TO THE BANK- 
RUPTCY OF RAILWAY COM- 
PANIES. 


As fiats in bankruptcy have now issued 
against more than one railway company, 
and similar proceedings are said to be con 
templated in respect to many other com- 
panies, it may be convenient to refer, as 
briefly as the subject will admit, to the 
leading provisions of the several statutes 
bearing directly on the question. Great 
misapprehension prevails as to the effect of 
bankruptcy, not only as regards the lia- 
bilities of directors, committeemen, and 
shareholders, respectively, but also with 
reference to the claims of individual credi- 
turs; and although the law has not yet 
been brought so extensively into operation, 
as to enable any one to predicate confi- 
dently as te the result in numerous cases 


| where the statutes are ambigaous or con- 
| flicting, on some few points the provisions 


are so clear as mot to afford any room for 
the existence of reasonable doubts. At 
present the subject rests altogether upon 
the statutes, as there are no reported de- 
cisions to serve as guides through the laby- 
rmth of enactments in which the law is 
involved. 

The most recent statute in point of 
time, but that which is first in order as 
relating to bankrupt railway —. is 

N 
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the act 9 & 10 Vict. c. 28, known as Lord 
Dalhousie’s, and which is entitled “ An Act 
to facilitate the Dissolution of certain Rail- 
way Companies.” The clauses in this act 
which relate to the bankruptcy of railway 
companies are not numerous. Under the 
provisions of that act, a meeting of share- 
holders may be called for the purpose of 
determining whether the company shall be 
dissolved, and by section 23,—“In addition 
to the question of dissolution, it shall be 
imperative on the meeting to decide 
whether such dissolution shall or shall not 
be taken to be an act of bankruptcy, for 
the purpose of having the affairs of the 


Law relating to the Bankruptcy of Railway Companies, 


may also resolve that such dissolution 
shall, or shall not, be taken to be an act of 
bankruptcy. 2ndly, Any three of the 
committee may petition for a fiat at any 
time after dissolution. And 38rdly, A cre+ 
ditor in the requisite amount may petition 
for a fiat within three months after dissolu- 
tion. The act also provides that the reso- 
lution to dissolve a company shall not alter 
or affect the rights of creditors, or other per- 
sons not being shareholders; and that after 
a resolution of dissolution, if judgment be 
recovered in an action against a member of 
the committee for a debt of the company, 
the judgment debtor is entitled to be re- 


company wound up under the provisions of | paid by contribution from the other mem- 


the act ‘“‘ for winding up the affairs of joint- 
stock companies.” The9 & 10 Vict. c. 28, 
s. 27, also enacts, “ that it shall be lawful 
for any three of the committee of a com- 
pany so dissolved, at any time after the 

issolution thereof shall have been so re- 
solved, or for any creditor or creditors of 
such company to such amount as is now by 
Jaw requisite to support a fiat, within three 
months after the dissolution thereof shall 
have been so resolved, to petition that a 
fiat in bankruptcy = issue against such 
company.’ The 28th section tlien pro- 
ceeds to enact, that upon the production of 
the Gazette containing the resolution of 
such meeting that the dissolution of the 
company shall be an act of bankruptcy, or 
upon the petition of any threc of the com- 
mittce, or of any creditor under the last 
clause, a fiat in bankruptcy shall issue 
against the company, which shall thereupon 
be deemed to be subject to the provisions 


bers of the committee in equal shares, 
The operative provisions of Lord Dal- 
housie’s Act, so far as regards the bank- 
ruptcy of railway companies, are confined 
to the enactments above set forth. All the 
subsequent proceedings are founded upon, 
and directed by, the act for winding up the 
affairs of joint-stcck companies, to which it 
is now proposed to advert. 

The Joint-Stock Companies’ Act, 7 & 8 
Vict. c. 111, 8.1, provides, that if any trad- 
ing company shall commit any act thereby 
deemed an act of bankruptcy on the part 
of such company, a fiat in bankruptcy may 
issue against the same, and be prosecuted 
in like manner as against other bankrupts, 
subject to the provisions of that act, with 
this important proviso, that the bankruptcy 
of the company is not to be construed to 
be the bankruptcy of any member in his 
individual capacity, (sect. 2). What are 
to be considered acts of bankruptcy on the 


of the act for winding up the affairs of|part of a company are enumerated in sec- 


joint-stock companies, in all respects as if 
a fiat in bankruptcy had issued against the 
company, under the said act, before its 
dissolution. 

It will be perceived that the provisions 
of the statute 9 & 10 Vict. c. 28, have no 
reference to the bankruptcy of any com- 
pany, in respect to which there has not 
been a resolution in favour of dissolution, at a 
meeting of the shareholders duly convened 
under the provisions of the act. The re- 
solution of dissolution is in the nature of a 
condition precedent, which is requisite to 
give the enactments relating to bankruptcy 
any operative effect. The dissolution hav- 
ing been resolved upon by the share- 
holders, it may lead to, and be followed by, 
three distinct proceedings:—Ist, The 
meeting which resolved upon dissolution 





» See the act itself, Leg. Obs., vol. 32. 


tions 4 to 7, inclusive. They are as 
follow :—lIst, A declaration of insolvency, 
in pursuance of a resolution of directors, 
a the seal of the company, or signed 
by the chairman and attested by the so- 
licitor of the company, and filed in the 
office of the secretary of bankrupts. 2ndly, 
Company not paying, securing, or com- 
pounding for a judgment debt, upon which 
the plaintiff might sue out execution with- 
in 14 days after notice requiring payment. 
3rdly, Company disobeying order ofa court 
of equity for payment of money after 
service of order for a rte on a peremp- 
tory day fixed. And lastly, a creditor 
filing an affidavit of debt and issuing a writ 
of summons, and the company neglecting, 
within a month, to pay, secure, or com- 
pound, to the satisfaction of the creditor, 
or to appear to the action and satisfy a 
judge that they intend to defend on the 
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merits. It is expressly provided, that no 
action or suit by a creditor is to affect his 
right to issue or prove under a fiat against 
the company for an unsatisfied debt, and 
that the fiat or proof under it is not to 
affect the action or suit. 

There is a general provision that the 
Jaw and practice in bankruptcy is to ex- 
tend, so far as applicable, to ftiats issued 
against joint-stock companies, but special 
provision is made for cases in which it was 
foreseen that-the law and practice would 
prove inapplicable to the bankruptcy of a 
company. Thus, provision is made for the 
service of adjudication of bankruptcy on 
the company, and the manner of surrender- 
ing to the fiat. (Sect. 3.) The court is 
to order the directors, or 80 many of them as 
the commissioner thinks fit, to prepare and 
file a balance-sheet of accounts, and verify 
the same; the persons so ordered to prepare 
the balance-sheet must submit to be ex- 
amined, &c., and are to have the same 
freedom from arrest as an ordinary bank- 
rupt. Again, the court, after adjudication, 
may order any treasurer, solicitor, or agent 
of the bankrupt company to deliver to the 
official assignee all monies or securities for 
monies held on behalf of the bankrupt 
company, and any person disobeying an 
order made by the court, may be commit- 
ted to prison until he conform, or until the 
court or the Lord Chancellor shall other- 
wise order; and any member of a com- 
pany adjudged bankrupt, with a knowledge 
of, or in contemplation of bankruptcy, de- 
stroying the books of the company, or 
making false entries, is to be deemed guilty 
of a misdemeanor. , 


It is also enacted, that the assignees of] investigation in the Court of Ba 


& company may recover a debt due from 
any member to the company, and that a 
member may claim, under a fiat, any debt 
due to him on a balance of accounts be- 
tween him and the company; but it is ex- 
pressly declared that any claim a member 
may have in respect of his share in the 
company, is not to be set-off against any 
demand the assignees of the bankrupt com- 
pany may have against him. 

he Joint-Stock Companies’ Act con- 
templates two distinct courses of proceed- 
ing ulterior to, and in some respects, con- 
sequent upon, the proceedings in bank- 
ruptcy, the one resulting in an application 
to the Court of Chancery, and the second 
in a reference to the Board of Trade. 
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directions for winding up the affairs of the 
company, upon which petition an order of 
reference may be made and accounts taken, 
and upon the confirmation of the Master’s 
report, a receiver may be appointed; and 
the Chancellor, with the assistance of the 


other equity judges, is empowered to make 
rules and pl for settling and enforcing 
contribution amongst members. 

The reference to the Board of Trade is 
required in the manner following. Pre- 
vious to passing the last examination, the 
court is bound to inquire into the cause of 
the failure of the company, and after the 
last examination, to certify the cause of 
failure to the Board of Trade, and transmit 
a copy of the balance-sheet to that depart- 
ment. After such certificate has been for- 
warded, the Board of Trade may recom- 
mend her Majesty to revoke any privileges 
granted to the company, and to determine 
it, or lay the papers of the company before 
the Attorney-General, with a view to his 
directing a prosecution against any director 
or officer of the company. 

Such are the novel, peculiar, and some- 
what complicated proceedings it is pro- 
posed to put in operation, as regards cer- 
tain railway companies which appear to be 
unable to meet their pecuniary engage- 
ments. Whether a fiat in bankruptcy can 
be worked out successfully, that is to say, 
with advantage to the creditors of the 
bankrupt company under such a system, 
remains to be seen. Three fiats only, we 
believe, have been issued against com- 
panies under the existing law. The earliest 
was in the case of the Forth Marine Assur- 
ance Company, where, after a d haan 

ruptcy, & 
petition was presented to the Court of 
Chancery for winding up the affairs of the 
company, upon which petition an order of re- 
ference was made to the Master, under the 
7 & 8 Vict. c. 111, s. 20, and the matter still 
rests, we understand, in the Master’s office. 
The second fiat. issued against the Tring 
and Reading Railway Company, the act of 
bankruptcy being founded on a resolution 
of the shareholders, under Lord Dalhousie’s 
Act, that the dissolution should be taken 
to be an act of bankruptcy. In that case 
all the creditors, we understand, have been 
satisfied, and an application has been, or is 
about to be made, to supersede the fiat 
with their consent. The third fiat has 
been issued in respect of the Birmingham 


The Court of Bankruptcy is authorised] Extension Railway Company, and the pro- 
to direct the assignees of a bankrupt com-| ceedings under it are now depending in the 


pany to petition the Court of Chancery for| Court of Bankruptcy, and 


so before the 
Court of Review. 
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NECESSITY OF PLEADING PAYMENT.—IN- 


Poimis in Common Law. 


evidence could net be received under the 
plea of nunguam indebitatus. The Court 
of Exchequer, however, theughé the de- 
fence was admissible without a plea of pay- 


ne ne ment. ‘The moment goods are delivered 

Tue transfer of jurisdiction from the Su-|on credit,” (said the court in that case,} 
perior Courts to the County Courts, in cases | “a contract arises whereby the defendant 
where the debt or damages do not exceed| becomes indebted; but where there is @ 
201., renders it both reasonable and expe-|contract for the sale and delivery of goods, 
dient that a more liberal principle should | for ready money, and ready money is paid 
pb upon the taxation of costs in. the| there is no debt.” 

uperior Courts. The disproportion be-| The authority of this case has been very 
tween the amount claimed, and the ex-| much shaken, however, by a decision of the 
penses of bringing a defended action for a| Court of Queen’s Bench, in a late case of 
small sum to trial, was an evil so striking, | Littlechild v. Banks, Executriz. In this 
that the courts were gradually induced to| case the plaintiff’s claim was for hay seld and 
establish a scale of taxation so low as to|delivered by him to the testator. The hay 
operate unjustly to the suitor in many | was bound on the plaintiff’s premises, and 
cases, whilst it throws an unfair share of re-| removed by the testator’s labourers. The 
sponsibility upon the attorney. The allow-| defence set up was, that the hay had beem 
ance, for advising on and preparing plead-| paid for by the testator when removed, and 
ings of an ordinary description, is 80 small | this defence was objected to as inadmissible, 
as to preclude an attorney in general from; because there was no plea of payment. 
consulting a pleader or barrister with re-) When the point came under discussion, the 
gard to the sufficiency of pleadings of a) case of Bussey v. Barnett was relied upes 
common form. Nice and difficult points by the defendant; but Padseson, J., is re- 
frequently arise, however, in respect of ported to have said,—“ Accordiag te. 
such pleadings, which the attorney must; Bussey v. Barnett, if there was a ready 
either take upon himself to determine, or| money payment, there never was a debt. 
pay for advice with the certainty that it 1 cannot agree in that law.” And Coleridge, 
Ww 


not afterwards be allowed him on tax-| J., illustrated the point in this way :-—“ If,” 
ation. said he, “‘ there were an express agreement 


The plea of payment furnishes one of the| to buy and sell on the principle of imme- 
most common defences in actions for the|diate payment, and the purchaser teok 


recovery of debts. 


We have already seen , away the goods witheut paying, woeld net 


what difficulty the judges appear to have|a debt be created?” The ether judges 
had in framing an unebjectionable form of; appear to have concurred in these views, 


plea, whea the payment has been made /and decided according 


Into court after the action has com- 
menced.© Where the defence is founded 
ama payment before action, the new plead- 
ing rules, H. T.,4 W.4, require that such 
defence should be specially pleaded. The 
form of the plea of payment does not, 

apa, lawl any pecaliar difficulty; 

the courts are far from being agreed 
a6 te what constitutes a payment in every 
CASE, 80 as to require a special plea of pay- 
ment to let in evidence of the facets. 

In v. Barnett,’ which was an 
action for goods sold and delivered, there 
wae evidence to prove that within ten 
rainutes after the delivery of the goods at 
the defendant's heuse, he paid for them in 
fell, with the exception of 4s. 6d., which.was 
the: subject of a plea of tender. It was 


sectes that the defence was inadmissible | 


as there was no plea of payment, and the 





‘© Bee vol. 32, p. 695. ° 9 M.& W.312. 
™, 


ly. 

The practical result to be drawn from. 
the case last mentioned is, that where the 
defence involves the fact of payment, 
under whatever circumstances the payment. 
took place, it is expedient to put a plea of 
each on the record. What we venture 

umbly to protest against is, that questions 
of this nature, involving subtle distinctions, 
and the correct determination of which 
supposes a profound knowledge of the 
science of pleading, asd an intimate ac- 
quaintance with judicial decisions, should 
be thrown upon the attorney, whilst the 
rate of allowance for business in whiels 
questions of this nature constantly arise ia 
so small, as to preclude him from censulting 
those who have made this branch of the 
law their peculiar study and eccupatien. 


© 7 Queen’s Bench R. 730 
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NEW BILLS LN PARLIAMENT. Amongst the witnesses examined, and wha 
may be considered as fair representatives 
INVESTMENT OF TRUST MONIES. of the several classes of the profession ine 


‘This is a bill to facilitate the Investment of| terested in the subject of legal education, 

Trust Monies in the Improvement of Land. {there is but one opinion of the inefficiency 

The preamble states, that it is expedient that of the present system, the injurious con- 

further facilities should be given for the per-| Sequences which have resulted from it, and 

manent improvement of land; that there may|the urgent necessity of immediate altera- 

oo Seomlear ep cg abe tion, both in reference to extent and im- 
a eettlemen : 

“i , provement. The committee quote largely 
si cwakity ps ae nh idee lon ded from the opinions of the witmesses who have 
estates oe Asis of or exchange, or been examined. We shall venture to con- 
under trusts for sale in such settlement, willor; dense their statements, and accompany 
codicik contained, or stocks or securities pur-, them with a few observations. 

TI ER a. — — —— Whilst it is shown that neither at the 
ane hable to outin the purchase of other} colleges nor universities, nor in the Iuns of 
ee ieeu th as pag" ag a le Court, is any satisfactory system of legal 
rusts education pursued, it must not be forgotten 
F Pale has qgedbsirne eae orcad. | that the deficiencies of those establishments 
and may be now or hereafter in the hands , “Te in a considerable degree supplied by pri- 
or standing to the account of the trustees of a | Vale study and individual instruction. The 
settlement, will or codicil, monies the produce | nen who enter the profession for the 
of setthed estates sold compulsorily or otherwise, |emoluments, the rank, and honour which 
for the se pac Dg peli d or other public | pre held out as the result of a successful 
peau ee be laid o pte i ‘career, usually pursue their studies under 
in the purchase of lands; and it may een the guidance of able pleaders and barristers, 
that the said monies, stock or securities re- 20d are exercised as pupils in all kinds of 
gpectively, may be advantageously laid out or | practice. Doubtless, the student ought to 
em in the permanent improvement of be belped in his career by the best lectures, 
remaining. unsold or in settlement ; that and stimulated by the, prospect of au 
there may oping or hereafter in the hands or! efficient examination. ‘The foundation 
Sayer sar a ph ecg vbapeiory a oly, on should be laid at the college, and perfected 
in the hands ; *, 1 in the Inns of Court. 
committees of weaoee ee poller As the bar in its present state has pro- 
monies, stocks or securities, which may be ad- | duced men of the highest eminence in alf 
vantageoualy laid out or employed in the per-| departments, the committee have duly con- 
eres rar ier of ry ear of gor sidered the preliminary question—whether 
8, persons of unsound mind, or others better results than now prevail can be ex- 
a legal disability ; it is therefore proposed | nected from a change of system ? 
1. Trustees of settled estates may apply to} «This conclusion bas, however, been rep 
Coust of Chancery by petition. ial ty Gaon say ee et 
- ry witness, and in an 
nd ecalclcg refer such petition toa Master, | especial aaiee by Lord Campbell, who statea 
obtain his report. |that ‘he does not attach any weight to that 
3. Court may confirm report, and make an | argument at all ; for he thinks that all the great 
arder thereon. oY men who have acquired eminence in the pro- 
4. Master to inquire and report on the due|fession of the law in England would have been 
expenditure on improvements as ordered. _ equally great if they had had a lar legal 
5. adele to be charged on lands im- ion, and many of them would have per- 
formed their duties in a stid more distingu: 











6. ‘Tenants for life to keep down charges and | and satisfactory manner; while many of those: 
. “T ; y of those: 
maastain works. who have acquired high office in England by 
7. Interpretation of terms. their abilities and their interest, being deficient 


formed the duties gr eget yh “gr 
manner so well as they w ve done 1 
REPORT ON LEGAL EDUCATION. they had heen more particularly and more 
6 ; educated.’ He thinks that no 
EFFECTS OF THE PRESENT SYSTEM. mction oe — al 
Unpen the second head of their report |Prine church and of medicine ; that'the case ie 
the committee proceed to state the effect of quite analogous to that of the medical profes- 
the present system of legal education.| sion, where is required not only examination, 
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but proof of having attended a certain course 
of study ; in a word, ‘a combination of exami- 
nation and of a regular course of study at some 
established and recognised place of education.’ 
Mr, Starkie thinks ‘ baa gang paren = riage 
not injure any party, but be of great benefit to 
the cba f eh LR and to the public.’ Dr. 
Phillimore is of the same opinion. Mr. Creas 

supports similar views in detail, and with muc 

force of evidence and argument. Far from re- 
cogniging the assertion just noticed, he sees 
reason, on moral as well as intellectual grounds, 
for insisting on an improved system. ‘ You 
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and wider influence, that the great body of the 
profession might have been rescued from many 
of those crying evils, injurious to themselves, 
injurious to the public, under which, on the 
avowal of the most enlightened of its members, 
a Inthe high places of the the 
“Tn the hi 80 profession, on 
bench itself, one evils are discoverable. The 
want of an early well-directed and well-digested 
philosophical system of study may for a long 
period, in the more technical pursuits of the 
profession, be felt but partially. The young 
man, from his knowledge of practice or from 


must not test,’ he observes, ‘the condition of} his connexion with attorneys, may be pus! 
the profession with ‘reference to itself and so- | forwards, and elevated rapidly in his p 


ciety generally by the few brilliant stars that it 
pad nage f but you must look to the gene- 
neral state of its members in the aggregate. I 
think the course of study which [ have been 


indicating would tend to raise the character of | cal peri 


the bar, not only with reference to their legal 
qualifications, but also to that general high 
tone, which I think so desirable, for the sake 
of all the community, that it should pos- 
sess. Mr. Bethell shares the same convic- 
tion, and urges it with great force through- 
out the greater pi of his evidence. r. 
Lyle, Professors Lawson and Longfield, Mr. 
Barry, Sir G. Stephen, earnestly concur. But 
the consideration of the question itself will 
more effectually combat this plausible objec- 
tion than any authority, however eminent. The 
force of the argument depends upon two pos- 
tulates, that the condition, moral andintellectual, 
of the different branches of the profession, and 
of those classes who have analogous duties to 

tform, is in as high and wholesome a state 
in reference to those bodies, and to the public 
at large, as well could be desired on one hand, 
and on the other, that even if such were not 
the case, there is nothing in an improved and 
extended system of legal education which could 
contribute to raise or better it. Your commit- 
tee have examined the grounds on which these 
assertions are supposed to rest, and have come 
on both to the opposite conclusion. 

“The first assertion sets out on two fallacies ; 
1, That the high eminence to which some dis- 
tinguished men have risen is conclusive against 
the possibility, under still more favourable cir- 
cumstances, of their rising to an eminence 
much higher; and 2. That the superiority of 
the few is conclusive as to the abilities, ac- 
quirements, and character of the many. N ow, 
as the public have to do not only with the few, 
but also with the many of the profession, it is 
of the same importance to the public as in the 
two other learned professions, that they should 
be enabled to assure themselves, with as near 
an approach to truth as may be, of how far the 
many as well as the few are qualified to perform 
satisfactorily their respective duties. 

“In each of these respects the evidence be- 
fore your committee gives different results from 
what are usually assumed. The conclusion to 
which it leads is, that eminent men might have 

n far more eminent, their excellences en- 
hanced, their errors and deficiencies abated, 
under a better system; but what is of higher 


But when the period of life comes at which he 
18 to become a senior counsel, he then falls 
from the eminence he has acquired by this nice 
knowled = ape yee pert : that criti- 
e be save m falling by securing 
a seat uponthe bench. This evil a still further 
developed by Mr. Bethell, to whose opinion of 
oS not eagend on the ness on the 
office; and on the very princi practice 
of the science, we hart Lord Brougham has 
very distinctly followed out, through its whole 
progress, the consequences of the present mode 
of legal education upon the judicial portion of 
the profession. He sees in the want of syste- 
matic study and knowledge in the lawyer the 
natural rena Apa there is to read up for the ime 
mediate occasion only, and the ent 
ignorance of other questions aha salted on, 
‘On coming to discuss the game point of law,’ 
says the noble lord, ‘ perhaps, in another case 
which they had not read up for in the same 
way, they were totally at eea; they had for- 
— the law which they had got up on the 
ormer occasion. Now, to a certain 
the same imperfection will be found in all law- 
yers who have not studied the learning of their 
profession systematically, and, (if I may so 
speak,) scientifically, but have gathered it by 
degrees, picking it up as they have had occasion 
for it in the course of their business: they, toa 
certain degree, are less accomplished la 
and have a less accurate knowledge of the prin- 
ciples than if they had learned them more 
tematically. And this will no doubt apply be 
the judgments of the judges on the bench as 
well as to the arguments of counsel at ths 
bar.’ Lord Campbell, reverting to his own 
large experience, corroborates this a 
‘One inconvenience that I myself have 
to arise from it,’ he observes, ‘is this, that 
suppose a young man is called to the bar with 
very little legal proficiency, or even 
education (because to be entered of the inns of 
court they do not require even an examination 
in classical learning), he is pushed on by his 
friends: he has great natural vigour, and 
pushes himself on, and has, perhaps, great 
merit. He is made a judge, but heis quite in- 
competent for the ofhce. I have known in- 
stances of that, to the great detriment of the 
gg But if this be genset home, it 
18 far more conspicuous in our foreign posses- 
sions. Lord Le ad corroborates this in 
detail: ‘ With respect to the judges, the de~ 
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ficiency of the means of legal education,’ 
he states, ‘is peculiarly to be remarked in 
the case of colonial judges; less so, perhaps, 
in the case of Indian judges. — A very 
young barrister, or a barrister who has failed 
to obtain practice at the bar, is thus sent out 
either before he has become fit to practise at the 
bar, much more to decide as a judge, or after 
his unfitness has been ascertained by his 
failure,’ 3” 


The report then proceeds to detail the 
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solicitors, the commitiee, quoting from the 
evidence of Sir George Stephen, say— 


“** Ttis hardly possible to mention any topic, 
or any subject upon which, sooner or later, a 
solicitor in large practice may not find himself 
deeply mauced, It is quite possible to define, 
within a narrow compass, the nature of a so- 
licitor’s business; it extends to anything, it 
extends to everything ; the fact is, that we are, 
as professional men, entrusted to a very great 
extent with the confidence of gentlemen; we- 


unhappy consequences of these defects in! are entrusted to a very great extent with the 


administering the 
this part of the subject is thus concluded : | 


‘The consequence has been, that in this. 
country we have, generally speaking, but few 
examples of that important class of thinkers 
and writers who, in other countries, standing 
on the summits of the professign, and disen-’ 
gaged from the turmoil and labour of its daily | 
technical duties, have, with disposition and; 
capacity, leisure also, and opportunity to keep! 
the profession up to the intellectual eight to} 
which it should be its proudest boast to aspire. 
Abroad publicists and professors form a class | 
Py occupying the most honourable posts in 

ir profession, and in the service of the state. 
Here such a class is comparatively unknown, 
and individual examples are rare; and yet few 
countries have, from the principles and forms 
of its government and constitution, greater 
need of such a body than ours. Were such a 
body in existence, it is scarcely possible that 
our legislation would have presented the many 
offences against the first principles of logical | 
and legal arrangement, nor been exposed to the | 
numerous incongruities of manner and matter 
with which so many of our acts of parliament 
abound. Norisits absence the only deficiency 
which the public has to regret. From the con- 
centration of all intellectual effort within the 
narrow limits of our ordinary courts, there are 
few who devote themselves to studies which, 
though possibly of less profit to the individual, 
are of serious import to the public. Interna- 
tional law, commercial law, are only touched on 
incidentally, in the course of other studies, or 
just as much of the leading forms of procedure 
(with little or no reference to principle) is 
caught up in the progress of a controverted 
question as will be sufficient to bear a man of 
average courage and capacity es i and 
whilst in other countries the passage from one 
department to another of the profession is com- 
‘armel easy, from the circumstance of the 

wyer having mastered the great scientific 
principles on which all equally rest, amongst 
us, where such application to first principles, 
that is, to law, as a science, is comparatively 
unknown, the transition from one to another is 
a matter of empiricism, and the success with 
which it is accomplished almost exclusively as- 
cribable to mere dexterity or chance.” 








ee 


Such are the alleged effects of the pre- 
sent system on the bar. With regard to 


law in the colonies, and 


most sacred matters connected with the families 
of gentlemen. It often hap that the pro- 
tection of their honour and 4 era lhe and 
of course, of their property, is left to our zeal 
and our integrity; and where we are brought 
into this confidential and habitual intercourse 
with men of every class in society, the highest 
as well as the lowest, I think that it is most 
important that the profession should be so edu- 
cated as to be qualified for carrying on that 
intercourse as gentlemen themselves; but I 
apprehend that that qualification cannot be at- 
tained except by educating them as gentlemen, 
with much greater attention to their general 
endowments and information than is at present 
the case.’ The variety and extent of informa~- 
tion, as well as perfect propriety of conduct 
and character necessary for such duties are 
obvious, but both require very coneiderable ad- 
ditions when the solicitor comes in contact, in 
a country like this, with the public generally. 
The diversity of subjécts to which any respect- 
able solicitor must in the course even of a single 
day attend to, many, too, demanding much 
more than a superficial knowledge, needs not to 
be insisted on. The example furnished by Sir 
George Stephen, from his own experience, may, 
without exaggeration, be considered as common 
to most of the more eminent members, at least, 
of his profession. It can scarcely be doubted, 
under present circumstances, and from the 
amount and quality of the present provision 
for legal education, that these requisites are in 
very few cases attainable. Very few even of 
the more ordinary branches of knowledge in- 
dispensable for a fair discharge of common 
duties, as detailed by Sir George Stephen, are 
to be met with; and under the present system 
are not easily to be acquired, and ought hardly 
to be expected.” 


In some parts of the report due credit is 
given to the Incorporated Law Society for 
the improvement it has effected, and the 
example it has set of a return to the 
ancient ways of legal instruction ; but some 
of the witnesses speak of the examination 
as of little value, affording no satisfactory 
test of ability and capable of being far too 
easily passed. Now the fact is, we believe, 
that the judges do not wish that the ex- 
amination should be conducted otherwise 
than it is, They not only know what is 
the scope of the questions at the examina- 
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tion, but one of their own principal officers, 
the Master, always presides, and is thus 
enabled to increase or moderate any strict- 
ness or severity in conducting the examina- 
tion. After, however, ten years’ trial, it 
may, perhaps, be expedient,—if not to ex- 
tend (as some have suggested) the number 
and difficuky of the questions,—yet to re- 


Atiorneys to be Admitted, 


be correctly answered. The proposed al- 
teration, however, should be well consi- 
dered, and if adopted, ample notice should 
be given of the time when it will come into 
operation. The number and nature of the 
questions seem to be confided to the ex- 
aminers, but any material change in the 
present practice mast be done with the 


quire a larger proportion than at present to; sanction of the judges. 


ATTORNEYS TO 
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(Concluded from page 224, ante.) 


@acen’s Bench. 


Clerks’ Names and Residences. 
Markby, Henry, 53, Acton Street, Gray’s Inn 


; Haleeworth . : ; . : 
Mellor, John William, 21, Queen's Row, Pen- 
tonville ; and Swinton Street . ; : 
Milner, Dennis, 2, Charles Street, Gibson 
Square; and Moore 
Marlow, Thomas, 6, Frederick 
Walsall . ; , : . . . 
Miller, Willjam, 23, Wilton Place, Belgrave 
Square ; and Beeles ._ * © « 
hig Robert Graham, Newcastle-upon- 
yne; and York . , ° , , 
Micklem, Thomas, 39, Holford Square ; 
Maidenhead ; 8, Lloyd Square . , 
Morris, Edward, 6, Southampton Street, 
Mornington Crescent; Hereford; Wel- 
lington Street, Strand; Halywell House ; 
Haverstock Hill. ; . ; ° 
Myers, John, Manchester : : , ; 


Nicholl, John James, 16, Ely Place : 
Neale, William John, 24, Livesad Street, 
Gray's Inn Road; East Retford; and 


Place ; and 


East Street, Queen’s Square . ., 
Norman, George Lewis, 5, Wigmore Street ; 
Yeovil ; . . 


Owen, Owen, Pwllbeli_ . ; ; ; ; 
Ottaway, Philip Watson, 35, Charter House 
Square; Staplehurst; East Place, Ken- 
nington Ruad; and Burton Street . 
Oxley, John, jun., 12, River Street, Myddle- 
ton Square ; Rotherham ; Gerrard Street, 
Islington ° 2 ‘ ° ° ° 
Pollard, George Octavius, 35, Dorset Street, 
Portman Square. - . ‘ 
Pemberthy, Henry, Devonport ; 12, Harring- 
ton Street, North Hampstead Road . 
Price, Richard “ee jun., 18, St. Thomas 
Street, Kast; ‘Tettenhall . ° ° . 
Prescott, George William, Stourbridge . 
sates! Henry Granger, 28, Albert Street, 
ornington ; and Tettenhall . 
sea William, 17, Portugal Street, Lincoln’s 


nn . . : : . ‘ , 
Pickop, Wiliam, 39, Argyle Street, New 
Road; and Blackburn . : 


To who Articled, Assigned, Sc. 


John Crabtree, Halesworth 

W. G. Taylor, John Street, Bedford Row 
J.T. Marsh, Warrington 

John Foster, Walsall 

R. Bolom, and S. W. Rix, Beeles 

J. Rassell, York 


John Weedon, Reading 
Henry Darvill, New Windsor 


John Cleave, Hereford 
Already admitted in the Court of C. P. a 


Lancaster 
Robert Southee, 16, Ely Place 


John Mee, East Retford 


. Mesers. Newman and Lyon, Yeovil 


Thomas Ellis, Pwllheli 


. G. J. Ottaway, Stapleburst 


Johan Oxley, Rotherham 
Powell, Broderip and Wilde, 9, New Square 


. George Pridham, Plymouth 


J.B. Deaken, and Wm. Dent, Wolverhampton 


. Rowland Price, Stourbridge 
. A. H. Browne, Wolverhampton 


R. W. Parr, Poole 
Henry Hargreaves, Blackburn 
C. BR. Craddock, Gray’s Ina 


Attorneys to be Admitted, 


Pratt, John Forster, 7, Arthur Street, Gray’s 
Inn Road; and Berwick-upon-Tweed 

Poore, Philip Henry, 29, Alfred Street, Bed- 
ford are; and Andover. 

Picard, — Christopher, 41, Newington 


Gre 

Reynolds, 5. William Collett, Great Yarmouth; 
12, New Milman Street . 

Rouse, ‘James, 4, South Square, Gray’s Inn . 

Robinson, Thomas, 4, Albany Road, Barns- 
bury Park 

Rogers, Walker Goddard, 12, ‘Bayham Street | 
South, Camden Town ; and outhampton 

Roche, Charles Bennett, 38, " Gloucester Street, 
Queen’s Square ; and ‘Daventry 

Raven, John, 43, Manchester Street, Gray’ a 
Inn Road; and Hawkeshead . ; 

Rowlands, Edward Richard, Worcester . 

Robinson, William, 17, Parkenham Street, 
Charter House Square; and Richmond, 
Yorkshire 

Symms, John Lockhart, 20, Hermes Street, 
Pentonville ; 9, Grove, Walworth 

Spicer, Ralph North, 17, Great Ormond 
Street . 

Smith, William Ackers, Lower Road, Deptford 

Stoker, John George, N eweaatle-upon-T yne ; 
Albany Street... 

Sladen, Douglas Brooke, 22, Do hty Street, 
Mecklenburgh Square; and Cranbrook . 

Smith, Albert, 14, gen Hill, Greenwich ; 
Stoke Damerel ; Upper Stamford Street ; 
Blackheath ; oa ah Thomas Street, East 

Symes, Caarles ‘puman, Coombe near Sher- 
borne, Dorsetshire ; Liverpool . : 

Stockwell, A Ambrose, 29, Manches- 
ter Terrace, felington; and Solley Ter- 
race, Pentonville. 

Stretton, George, 2, i Reaseell Street, Con 

veat Garden 


Sheba” hana Stevens, Pebworth ; 
Gower Place; Pershore . 

Scoones, Francie, Tonbridge ; 14, Feather- 
stone Hugh Cal : 

Seymour, Callan, Leigh Street, Burton 
Cresceat; Bath 


Smith, William Frederick, Hemel Hempstead . 
Score, Charles Call, 43, Carey Street .  . 


Stansfield, Joba Fish, 3, Mornington Place, 
a Road; Patmos, ‘Todmorden ; 


and Accrington - : ‘ ‘ 
Selby, John Caleb, 32, Tavistock Place, 
and Sheerness 
Sansom, Samuel, 66, Judd Street, New Road; 
Powis Place ; ; Great Ormond Street  . 
Trollope, William Mann, 37, Chester Square, 
Pimlico . : : . 
Thorntoa, George, Bradford . oe 8 
Tippetts, J. Berreman, iS Pancras Lane 
Thomas, William Joseph, 4, Canonbury Park, 
a ; Hay; Brecon; and Hereford . 
Turner, John Barnabas, 31, Haymarket; 
Kensington; Garden Terrace, 
Underhill, Henry, 9, Montague Place; River 
Terrace, Islington; W: ton 


“4a, 


yde Park 


. Robert Weddell, Berwick-upon-T weed 


- William Everett, Andover 
» W. Phelps, Red Lion Square 


. Charles John Palmer, Great Yarmouth 


Charles Ranken, South Square 

. Thomas Mitton, Southampton Buildings 
Charles Long, Southampton 

Thomas C. Roche, Daventry 

. John Slater, Hawkshead 


. Thomas Barneby, Worcester 


. Henry Affison, Richmond, Yorkshire 


Charles Davison Scott, Furnival’s Inn 
air icer, Great Marlow | 

Waller, jun., 24, Finsbury Circus 
George Hildyard, Furnival’s Inn 


. John Clayton, Newcastle-upon- 
William T. Neve, Cranbrook 
I. France, 24, Bedford Row 


John Smith, Devonport .. 
. Messrs, Statham and Horner, Liverpool 


G. Selby, Lincoln’s Inn Fields 

E. Mackeson, Lincoln’s Inn Fields 
George Freeth, Nottangbhexm 

George Rawson, Notunghasa 


. William Spurrier, Birmingham 
. Edwin Ball, Pershore 
. Messrs. Scoones and Alleyne, Tonbridge 


. John Physic, Bath 
William Smith, Hemel Hempetead 
Charles Score, Sherborne 


Thomas Turner, Bath 


. James Stansfield, Rwood, near Todmorden 
Knowles King, Maidetone 
Robert Edmeades, Sheerness 


James Burton, Powis Place 

. Mesers. Manchester Buildings 
. Wilham Welle, Bradford 

. J. P. Tippets, Pancras Lane 


Alfred Rendall, Hay 
Themas Moseley, 13, Bedford Street, Covent 
Garden 


. Edward Bennett, Wolverhampten 
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a sa aon 12, Hamilton Place, New 


Worthington, Thomas, 60, Carey Street ; 6, 
Myddleton Square ° 
Walker, William, 15, "Ranelagh Grove, Pimlico 


Wallingford, Edward Alfred, St.Ives . 
Waring, Thomas, 123, Chancery Lane . 


Watts, G. Augustus Everitt, St, Leonard, 
onehire , 
Wilson, Robert jun., 103, Lower Thames St; 


and Berwick-upon-Tweed 
Winfred, William, 6, Elysium Row, Fulham; 
and Hart ‘Street, Bloomebu ‘ ; : 
White, John, ap, jan, » 9, Grosvenor , Came 
berwell 


Woolcott, John, 20, Frederick Street, Gray’ 7 
Inn; Wimborne Minster; Drummond 
Street Road; and Calthorpe Place, 

Whiteman, Alfred, Eastbourne 

baleas Unie Henry, 24, Trinity Square; and Col- 

Wilson, Richard, Leeds 

Wallis, George Oakes, 13, King Street, Port-— 
man Square ; y 

West, Frederick, 20, John Street, Pentonville; 
Edwin Place, Peckham ; Highgate . 


Notice of Admission in Michaelmas 
Alcock, Joseph Locker, 89, Hatton Garden . 


—— ts Mi Par 19 a, Cambridge Ter- 
race, H Park . . . + 

Byam, Joweph Davies, Bristol ‘ 

Bromet, John Addinell, 15, Lower Calthorpe 
Street ; and Tadcaster . ‘ 

Clay, Charles, = Knighton 

Falconar, J. B: j un., Newcastle-upon-Tyne ° 

Headley, Tanfield George, 35, Gloucester 
Place, Portman Square . 

Johnson, James Hoary. 9, Ampton Street, 
Gray’s Inn Road 

Jones, John Parry, formerly called John 
Jones, Ruthin, Denbigh, and 32, Alfred 


Street, Bedford Square -. .: 


Indermaur, John, 21, Friedenstein Terrace, 
— Road ; Quickset Row, St. 


crags . hd « . . . 
King, Samuel Leyson Wickens, 22, Wilming- 
ton Square 


Inn 
Lough, John jun., 12, Featherstone Buildings; John Saeadl Warren, 


_ Attorneys to be Admitted. 


Samuel White Sweet, Basinghall Street 
G. F. P. Sutton, Basinghall Street 


Edward Trollope, 60, Carey Street 
William Bartholomew, 3, Gray’s Inn Place 
Richard Henry Witty, Essex Street 
Edward Strick, 159, Fenchurch Street 
George Game Day, St. Ives 
John Francis Bellwood Fay, Ruthin 
Edward H. Edwards, 11, Y New Palace Yard 
Thomas Kirk, 10, Sy mond’s Inn 


» Charles Henry Turner, Exeter 
. J.C, Weddell, Berwick-upon-Tweed 


Charles Addis, Great Queen St., Westminster 
J, — sen., Barge Yard Chamber, Bucke 


ersbury | 


Henry Rowden, Wimborne Minster 
. R. Terrewest, Eastbourne 


. Samuel Wittey, Colchester 


» John Shackleton, Leeds 
, William Eaton Mousley, Derby 


. Thomas Lott, Bow Lane, Cheapside. 


Term, 1847, pursuant to Judges’ Orders. 


Thomas Bisgood, Carey Street - 
William Carr ahd 28, John Street 


Samuel Abrahams, 4, Lincoln’s Inn Fields 
Joseph Baker Grindon, Bristol 


. Richard Baillie, 'l'adeaster 


. Richard Green and ‘Thomas Peters, Knighton 


John Fenwick, Newcastle-upon-Tyne 
. Robert William Peake, 11, New Palace Yard 
. William Ghrimes Kell, 43, Bedford Row 
James Vaughan Horne, Denbigh 

James Proctor, New Square, Lincoln’s Inn 


. Edmund Sharp, 2, Devonshire Terrace 
Samuel King, Wilmington Square; Furnival’s 


tt Eastown 
Langport Eastown John S. Gregory, Bedford Row 

Roy, ‘Willian Gascoyne, 37, Great George. 

Street, Westminster ; ; Richard Roy, 32, Lothbury 
Shaw, Henry, sige . George Shaw, Billericay 
Toynbee, Robert, New leaford ; 13, Warwick 

Court; 26, Albert Street, Regent’s Park . William Foster, New Sleaford 
Yates, Alfred, 7, Liverpool Street, Broad St. . Saul Yates, Bury Street, St. M . 

Edward I. Sydney, Liverpool 


The following Notice was put under the Door 
19th 
Taylor, John, jun. 9, Pakenham Street, Gray’s 
Inn ; Green Terrace, Clerkenwell ; 
Isle of Ely td] & e 6 e . 


on the me of the 18th or Morning ¥ the 
instant 


Thomas Ayliff, Holbeach, 
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ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Court of Rebieww. 
BANKRUPTCY. 


ACT OF BANKRUPTCY, 
See Lunatic ; Reputed Ownership, 2. 


AFFIDAVIT OF DEBT. 


Token off file, ~ Affidavit of debt filed under 
1 & 2 Vict. c. 110, 8. 8, ordered to be taken off 
a ec Avian the creditor’s assent, Anon, 1 De 


And see Removal of Fiat. 
. AMENDING FIAT, 
Death of one bankrupt before ication.— 
Where one of the bankrupts died before the ad- 


ono ‘ded by joint i fiat was ordered 
to be amen omitti is name, arte 
Hall, 1 De Gex, 332. » oP 


ANNUITY. 

Set-off. — Valuation.— Assignees who had 
brought an action against an annuity creditor 
of the bankrupt on a crose-demand were, on 
the petition of the creditor, submitting to the 
jurisdiction of the court, restrained from pro- 
i in the action. Ezparte Law, 1 De Gex, 

_ Semble, that the commissioner has no juris- 
diction to value the annuity for the purpose of 
its value being set off in an action, Kaxparte 
Law, 1 De Gex, 378. ; 


ANNULLING FIAT. 


1. Costs.—A fiat was issued at the bank- 
rupt’s instance, and on a petition by a creditor, 
assented to by the bankrupt and the assignees, 

same was annulled, with costs to be paid 
out of the estate, the petitioner undertaking to 
issue a new fiatimmediately. Ezparte Lowtell, 
in re Dutchman, 33 L. O. 527. 

2. The debtor, on being served with the sum- 
mons, called on the creditor’s solicitor and saw 
his clerk, at whose instance the debtor signed 
@ memorandum promising to pay at a certain 
time, or that if he did not, the creditor might 
proceed on the summons, The debtor was at- 
tended by no solicitor on his behalf, and was 
not aware of the irregularity in the proceedings. 
Held, that neither the signature of the memo- 
randum _ his —— to me the summons 
prevented his impeaching the regularity of the 
proceedings, but that the fiat ought te be an- 
nulled with costs. Ezparte Greenstock, 1 De 
Gex, 230. 

3. Surrender.—Petition of bankrupt to annul 
the fiat heard, although he had not surrendered, 
the time for his surrender having expired be- 
tween the presentation of the petition and the 
hearing. Eaparte Hodson, 1 De Gex, 374. 


And see Office Fees, 2. 
ABSIGNEE’S ACCOUNTS. 


1. Official assignee’s duty in calling for old 
aecounts.— Trustees under an assignment for 
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benefit of creditors employ an agent to proceed 
to America to recover part of the assigned pro- 
perty. Afterwards the debtors become bank- 
rupt, and three of the trustees are appointed 
assignees. Held, that, under the circumstances 
of the case, the assignees ought to be allowed 
in their accounts the expense of employing the 
ent, 

For the purpose of bringing expenses within 
the description of just allowances, it is not ne- 
cessary to show that they have rigor A bene- 
fited the estate, ifthere was a fair probability 
of their so doing. Where there had been no 
audit of the assignee’s accounts, and la 
sums had been received by them, it: was held, 
that the official —— acted properly in call- 
ing for an audit, although 25 years had elapsed 
since any step had been taken, and no creditor 
made any complaint; but the court being of 
opinion that the official assignee might with 
little difficulty and at a small expense have sa- 
tisfied himself that the circumstances did not 
render it incumbent on him to continue to pro- 
secute a claim against the creditor's assignee, 
he was not held entitled to his full costs as 
against the latter, there being no estate. Ezx- 
parte Shaw, 1 De Gex, 242. . 

Case cited in the judgment: Exparte Christy, 3 

N. & A. 90, 


2. Assignee’s accounts.—Where the solicitor 
to the fiat received and paid all monies on ac- 
count of the estate, and at the audit the ac- 
counts were verified by his affidavit as to their 
accuracy, and the affidavit of the assignees that 
they had neither received nor paid anything, 
except what had been so received and paid by 
the solicitor; but there was nothing to show 
that either of the assignees had, either as to in- 
formation or belief, verified the accuracy of the 
accounts, Held, that the accounts ought to be 
opened and retaken, although three years had 
passed since the audit. Eaparte Rees and an- 
other, 1 De Gex, 205. 

Case cited in the judgment: Exparte Woolston, 

3M. D.& D. 702. 


BANKRUPT’S EXPENSES. 


Changing venue of fiat.—Bankrupt allowed 
his expenses arising from changing the venue 
of the fiat after adjudication. parte Cheese- 
borough and another, 1 De Gex, 333. 


BANKRUPT’S FIAT. 


After he has ceased trading.—Creditor’s pe- 
tition to annul.—Semble, a man who has ceased 
to trade cannot sue out a fiat against himself, 
unless he owes a debt contracted during the 
trading which would support a creditor’s fiat. 
A creditor who has successfully opposed an . 
application by an insolvent for relief under 6 & 
6 Vict. c. 116, on the ground that he is a 
trader, cannot afterwards petition to annul a fiat 
sued out by the insolvent himself for want of 
trading. Bsparte Mitchell, 1 De Gex, 267. 

See Priority of Costs. 


BUYING IN. 
Without order—When an assignee bought 
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m without an order, he was ordered to make 
good the loss occasioned by are-sale. Exparte 
Gover, 1 De Gex, 349. 


CHANGING VENUE. 
See Bankrapt’s expenses. 


COMMITMENT. 


1. C . — Irregular order. — Althoagh 
an order of commitment should contain an ex- 
press adjudication that a contempt has been 
committed, the wart of an express adjudication 
is not sufficient ud for dischargimg the 
order. Ezparte Van Sandeu ; Exparte Turner 
and another, 1 De Gex, 303. 


Cases cited in the judgment: In re the St, 
James’ Evening Post, 2 Atk. 469; Morgan v. 
Jones, 1745, Lerd Herdw.; Totherby v. Pres- 
ten, 26 Mch. 1748; Priestly v. Lamb, 5 Ves. 
420; In re Quick, 20 Dec. 1806; Lechmere 
Charlton’s case. 


2. An order of commitment may direct the 
party committed to pay the costs of the party 
complaining, but not his costs, charges, and 
expenses. Esxparte Van Sandau ; Soak 
Terner and another, 1 De Gex, 303. 

Cases cited in the judgment: Bullen v. Ovey 

16 Ves. 141; Leonard v. Attwell, 17 Ves- 
385. 


3. Irregular Warrant.— Damages. — When 
the party complaining obtained a warrant for 
the apprehension of the ordered to be 
committed, and delivered it to the officer by 
whom it was execnted, and afterwards the 

committed was discharged on his own 
application, and various orders were made 
on the commitment, and it afterwards 
appeared that the warrant was by an oversight 
not sealed: Held, that the commitment was in- 
valid—that the uent order ought to be 
discharged, and that party committed was 
emtitled to recover damages from the party ob- 
taining the process. Exparie Van Sandax ; 
Turner and another, 1 De Gex, 303. 


COW-KEEPER. 
See Trading. 


Costs. 

Set-off.—Lien.— Quere, whether it can be 
made part of the order that the creditor should 
set off his debt against the costs ; and whether 
any consideration of the lien of the debtor’s 

icitor would preveat such an order being 
made. Hazparte Greenstock, 1 De Gex, 230. 

And see Anaulliag Fiat, 1; Commitment, 2 ; 
Insolvent ; Oficial Assignee,2; Proof,2; Sur- 
render, 2. 


CREDITOR. 


Refunding amount received om security. — 
‘Where all parties acted under an impression 
that a security was for the whole amount of a 
debt, and 21 yzars bad elapsed since the secu- 
rity was given, but no evidence could be pro- 
duced of any contract except one for security 
toa limited amount, which was exceeded by 
the amount received by the creditor upoe his 
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security: Held, that the creditor ought not to 
be called upon torefund. Ezparie Follett, 1 
De Gex, 212. 


COVENANT AS TO BUILDING. 


In a contract for a purchase of land, there is 
a stipulation that the conveyance shall be made 
subject to certain itions and restrictions as 
to building upon the land, and to a covenant 
for their observance, and proper provisions for 
securing the due performance thereof: Held, 
that this contract entitled the a to have a 
power of entry inserted im the conveyance in 
case of a breach of the covenant, but not ¢ 
have a term of years, or a rent-charge limited 
toatrustee. Form of the power of entry which 
the vendor is entitled to have : Quere, whether 
such covenants as the above run with the land. 


Te and anotker ; Ezperte Hastings 
ethers, 1 De Gex, 219. 


DEATH OF BANKRUPT. 
See Amending Fiat. 


DIVIDEND. 

1. Stey of, to admit proof.—Dividend stayed 
to give opportunity of proving to creditors whd 
hed delayed proving for 11 years, no dividead 
having been declared for upwards of 11 years 
afver the fiat issued. Saperte Sturtes and 
others, 1 De Gex, 341. 

2. General right to come in when dividend 
stayed.— Openi ividead at instance of one 
creditor lets in others te prove. Ewperte How- 
wer, 1 De Gex, 343. 


EVIDENCE. 

Reading eramination.—Examinations before 
the commissioner cannot be read as evidence 
on a petition. Exparte Rees and another, 1 De 

ex, 105. 


EXAMINATION. 
Where no creditor’s assignee has been 
chosen, the bankrupt cannot be allowed to 
his last examination asof course. In re Wells, 
33 L. O. 503. 
And see Evidence. 


INSOLVEXT. 
Where no assets.—Sembte, That an insolvent 
scrape or a bankrupt on his own petition, 
aving 20 p to be distributed amongst 
is not within the and meaning 
of the statute 7 & 8 Vict. c. 96.—Jn re Gilham > 
In re Alex. Brawghan, 33 L. QO. 378. 


JOINT ESTATE. 
See Proof, 1. 
JOINT-STOCK COMPANY. 
See Order in Chancery. 
JURISDICTION. 
Quere, Whether the commissioner has ju- 
risdiction to open accounts audited and 
by commissioners under the old jar : 
arte Rees and another, 1 De Gex, 105. 
LIE 


| See Repated Oumership, 3. 
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LUNATIC, 

Act of bankruptcy.— Semle, That a lunatic 
cannot commit an act of bankruptcy by omitting 
to pay or give security. Exparte Stamp; Ez- 
parte Jones, 1 De Gex, 345. 


MISDESCRIPTION OF BANKRUPT’S RESI- 
DENCE. 


A barkrupt’s usual place of business for two 
before the bankruptcy bad beem at 
ownslow, but he had taken for has family a 
hoase at Durdham Down, near Bristol, where 
he had restded for some monthe previous to his 
bankru and contracted debts. A Bristol 
Gat, describing him as of Durdham Down, and 
naming him Clarke, instead of Clark, was 
transferred to the Lordon Court, to which a 
fiat with a correct description had been issued, 
RP pe ya me 
nr ing im ° parte 
Burbidge, 1 De Gex, 256. 
OFFICE FEES. 


1, Solicitor’s Bill.—Bill of solicitor of bank- 
rupt suing out a fiat against himself, under 
which no assignees were chosen, erdered to be 
paid out of the fund in the hands of the Ac- 
countant-General without making any reserve 
for the office fees of 10%. and 20%. The Ac- 
countant-General ought not to be served with 
the eae of payment. Exparte Jerwood, 1} 

e 


x, 373. 
2. Defici of assets.—On a petition to 
annul a fiat with consent of creditors, the com- 


missioner declined to certify the consent with- 
out payment of the office fees of 10/. and 201. 

Assignees had been chosen, but it was stated 
that there were not and were not likely to be 
any assets. The court requested the commis- 
sioner to certify his opinion whether there were 
any available assets. Exparte Davis, 1 De 
Gex, 267. 

3. Annulling fat-—Where a bankrupt sued 
out a fiat against bimeelf, and only one creditor 
proved, and assignees were chosen, but there 
were no assets, and the office fees of 10/, and 
20/. had not been paid, the court refused to 
dispense with the usual certificate of the com- 
missioner, on an application to annul with the 
consent of the credwor. Exparte Nicholls, 
1 De Gex, 331. 

4. Solscitor’s Costs.— Under the bankrupt’s 
own fiat, there being no probability of any 
choice of creditors’ assignees, and the office 
fees of 101. and 20/. having been paid to the 
Accountant-General: Held, that they might be 
applied in payment of the bill of costs of the 
bankrupt’s solicitor. Ezparte Buchanan, 1 De 
Gex, 344. 

5. Return of.—Where a bankrupt sued outa 
fiat against himself which was annulled, and 
no creditors’ assignees had been chosen, the 
office fees of 20/1. and 10/. paid by him into the 
Bank, were ordered to be returned. Exparte 
Reynolds, 1 De Gex, 373. 

OFFICIAL ASSIGNEE. 
1. Default.—In the case of a defaulting 


officral assignee, the court ordered that no sum | Company, 1 De 
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shoald be paid in respect of monies due to him 
m any encanta until he had made good all 
the amounts due from him in other bank- 
ruptcies. Greham end another, 1 De 
Gex, 328. 

2. Appeeriag Ex aplvets. — Costs. — Where, 
upon an equitable mortgagee’s petition, the 
mortgagee and the creditors’ assignees ap- 
peared by the same solicitor, the court ordered 
the sak to be conducted as the commiesioner 
should think ft, having regard to this circum- 
stance; and the official assignee wae allowed 
bis coste of a ing separately. Eaparte 
Bromaye, 1 De 375. 

ORDER IN CHANCERY. 

Winding up joint-stock company.—Form of 
order in Chancery under the act 7 & 8 Vict. c. 
111, 8. 20, for winding up the affairs of a bank- 
rupt joint-stock company. In re Forth Marine 
Insurance Company, 1 De Gex, 335. 


PARTNERSHIP. 
See Reputed Ownership, 4. 


PETITION TO LORD CHANCELLOR. 


On a petition to the Court of Review for an 
mjunction to restratn an action in which the 
plaintiff has demurred to the plea, the court 
makes a qualified order restricting the plaintiff 
as to the grounds ofthe demurrer. On appeal, 
this order is discharged, and the respondents 
present a petition to the Lord Chancellor for 
an unqualified injunction. Held to be an 
original petition, which ought not to be pre- 
sented to the Lord Chancellor, and dismissed 
with costs. Exzparte Van Sandau; Exparte 
Turner and another, 1 De Gex, 303. 


PETITIOXING CREDITOR’S DEBT. 


An affidavit of debt fited as the foundation of 
an affidavit of bankruptcy, stated the demand 
to be for goods sold and delivered, but by the 
particulars of demand the greater portion of the 
debt was stated merely as due on bills of ex- 
change, which, however, it afterwards turned 
out were given in of goods sold and de- 
livered. Heid, that the proceeding was irregu- 
lar, and an insufficsent foundation for an act of 
bankruptcy. Greenstock, exparte, 1 De Gex, 
231. 

PRIORITY OF SOLICITOR’S COSTS. 

Ban t suing out fiat against hinselfi— 
Where a bankrupt sued out a fiat against him- 
eelf, and creditors’ assignees were chosen, his 
solicitor waz ordered to be paid the amount of 
his bill of costs up to the choice out of the first 
monies received by the assignees. Ezparte 
Parsons, 1 De Gex, 342. 


PROOF. 
1. Joint estate. — Where a partner gives a 
security for a joint debt and becomes 
bank the other partners remaining solvent, 
the itors may have, under the separate frat, 
the usaal order for — oe can only a 
liberty to prove for crency against 
joint estate. Leicestershire Banking 
’ 293. 
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2. Costs.—A judgment creditor has a right 
to prove for the costs of an action in which he 
obtained judgment before the bankruptcy, 
where the debt itself has been paid after the 
bankruptcy by another party liable to it, Ez- 
parte Cocks, re Barwise, 34 L. O. 37. 

3. Legality of bir de of So 
visionally registered railway com .—A pur- 
chaee by brokers, in pursuance of the order of 
a customer, of shares in a projected railway 
company, provisionally registered, held not 
illegal, but a sufficient ground for the admis- 
sion of a proof aindaved by the brokers for the 
loss occasioned by the non-completion of the 
purchase by the customer. Hzparte Barton 
and another, 1 De Gex, 316. 


And see Dividend, 1, 2. 
REMOVAL OF FIAT. 


Affidavit.—The affidavit for removal of a fiat 
from one commissioner to another ought to 
state that such removal will be for the benefit 
aA the creditors generally. Re Pyne, 34 L. O. 


REPUTED OWNERSHIP. 


1. Shares in water company.—A procedendo 
ordered to issue where a commission had been 
superseded three years previously by consent 
of the creditors, on the ground that the bank- 
rupt had not disclosed the fact of his being 
entitled to shares in a waterworks company, 
his defence being that the shares were subject 
to a mortgage for more than their value, but 
which turned out to be invalid for want of 
notice to the company. 

Shares in such a company held subject to 
the law of reputed ownership, the company’s 
act of parliament declaring them to be personal 
property. 2¢ 

2. Acts of bankruptcy.— By a composition 
deed between A. and B. and scheduled credi- 
tors of A., after reciting that it had been agreed 
that A. should pay the creditors 10s. in the 

und, and after reciting that B. had agreed to 
join in the deed for the purpose of better se- 
curing payment of the composition, on having 
such assignment made to him as was therein- 
after contained, it was witnessed,—1. That A. 
and B. covenanted to pay the creditors the 
composition; 2. That in consideration of this 
covenant, A. assigned all his stock in trade, 
machinery, and effects to B. to hold as B.’s 
own goods and chattels; 3. That the creditors 
covenanted on receiving the composition to re- 
lease A. Contemporaneously with this deed 
the leasehold trade premises were assigned by 
A, to B. with the privity of the creditors. 

At the time of the execution of the deed all 
the assigned property was in the possession of 
certain mortgagees of the leasehold premises 
and machinery, who afterwards gave up posses- 
sion to B. on his cone pa ag of the 
mortgage money. Immediately after the exe- 
cution of the deed, B. gave the creditors his 
promissory notes for the amount of the com 
sition. 3B, remained in possession till he 
came bankrupt, and after his bankruptcy a fiat 


Exparte Lawrence, 1 De Gex, 269. | 
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was sued out against A. by a creditor who knew 
of the deed, though he had not executed it. 
He was a friend of A., and indifferent to the 
‘ag, lage of his debt, but permitted his name 
to be used by the creditors who had signed the 
deed for the purpose of suing out the fiat. 
Held, 1. That the composition deed was an 
act of bankruptcy, and not a sale for value; 
2. That the assigned property was not in the 
reputed ownership of B.; 3. That the circum- 
stances under which the fiat was sued out 
against A, did not prevent A.’s assignees from 
recovering the property. In re Marshall and 


others, 1 De Gex, 273. 
3. Notice of lien to holders of property 
abroad.—London sub-mo of shipments 


rigagees 

at Ceylon and Hong Kong send thither, di- 
‘rected to the parties in possession, notices of 
their security by the next mail, there being 
| another and earlier mail by a different route, by 
which the notices might possibly have sooner 
reached their destination. Before, however, 
this could have taken place by either mode of 
transmission, the sub-mortgagors became bank- 
rupt: Held, that the notice was sufficient to 
take the goods out of their reputed ownership. 
Ezparte Kelsall and others, 1 De Gex, 352. 

4. Rights of proof.—Nominal partnership. 
— A wine merchant carrying on business 
under the firm of J. R. & Co., announced 
by a circular that he had taken his nephew 
into partnership. The business was thence- 
forth carried on under the style of J. A. 
sen. & Co., but as between the uncle and 
nephew, the latter receiving a salary only, and 
did not participate in the capital, profits, or 
losses of the concern. On both — bank- 
rupt: Held, that acreditor who supplied goods 
to the firm, might prove against the separate 
estate of the uncle. 

5. Part of the stock in trade consisted of 
wines in the docks, which the uncle, on an- 
nouncing the partnership, directed the Dock 

pany to deliver to the order of the new 
firm: Held, that these wines were. in the re- 
puted ownership of the two, and ought to be 
administered as joint estate. 


6. Other property consisted of wines in the 
‘hands of a lien creditor of the uncle, and after 
the announcement of the partnership, some of 
the wines were withdrawn and replaced by 
others in the name of the new firm: Held, that 
the possession of the lien creditor did not pre- 
vent the application of the 72nd section, but 
that those wines would, subject to the lien, be 
administered as joint estate. 

7. Where a large number of creditors had a 
right of election to Te against the joint or 
separate estate, and the estates were not so as~ 
certained as to enable the creditors to elect, a 
temporary order was made that no larger divi- 
dent should be declared of the one than of the 
other estate. Exparte Arbouin and another ; 
Exparte Gonne and others, 1 De Gex, 359. 


SECURITY. 
Goods at sea.—A man may give a valid se 


| 


Se 
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curity on merchandize at sea belonging to him, 
although at the time he is ignorant of the par- 
ticulars of which it consists. Exparte Kelsall 
and others, 1 De Gex, 352. 


. SET-OFPF, 

See Annuify. 

SHARES. 

See Proof of Debt,3; Reputed Ownership, 1. 

‘BOLICITOR. 

Purchasing estate.— Under particalar circum- 
stances, solicitor to the fiat permitted te pur- 
chase part of the bankrupt’s estate. Ezparte 
Waits, 1 De Gex, 265. 

' See Office Fees ; Priority. 
STATUTE OF FRAUDS, 

Conversion of separate iato joint demand by 
perol,—A parol agreement is sufficient to con- 
vert a separate into a joint debt, such an agree- 
ment not being “a promise to answer the debt 
af another’ within the Statute of. Frauds, but 
the contraction of a new debt in consideration 
of the former being extinguished. Ezxparte 
Lane, 1 De Gex, 300, 


STOPPAGE IN TRANSITU. 


Rescinding contract.—A vendor of cotton 
in America, by direction of the purchasers in 
England, ships the cotton on board a veseel 
belonging to the latter, who became bankrupt 
before its arrival, A mortgagee of the ship, 
who happens to be an agent of the vendor, takes 
possession of the ship under hie mo ’ 
and sells the cotton under a supposed right on 
the part of his primcipal to stop it én transit, 
and the principal sanctions the transaction as 
between himself and the agent by accepting a 
credit in account for the proceeds of the cotton. 
The assignees of the purchasers then bring an 
action against the mortgagee for this seizure, 
and he pays them, under a compromise, 
amount for which the cotton sold. 

Held, that under the circumstances, the con- 
tract was not rescinded by the seisure of the 
cotton, but that the vendor was entitled to prove 
for the purchase money. In re Humbersion, 1 
De Gex, 262. 


BURRENDER. 


1. Petition.—A bankrupt, who has not sur- 
rendered, may yet be heard, upon a petition 
for annulling the fiat, provided, that he was 
not in default, at the time when it was pre- 
sented. LExparte Hodson, in re Hodson, 33 
L. O. 260. 

2. Costs.—Where the bankrupt left England 
on account of his embarrassments, and conse- 
quently did not hear of the fiat till after the 
time for surrendering had expired, he was not 
allowed his costs on petitioning for leave to 
surrender. Exparte Perry, 1 De Gex, 377. 

And see Annulling Fiat, 3. 


SUSPENDING ADVERTISEMENT. 

The official assignee represents the creditors 
sufficiently to enable the court to suspend the 
advertisement by consent before the choice of 


the! 2. Monies employed in trade. — Breach 
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creditors’ assignees, although the cy 
is not disputed, «parte Potts, 1 De Gex, 
326, 

TAXATION. 

The retainer by the solicitor under such cir- 
cumstances, of the amount of his bill of costs 
as taxed by the commissioner, and the allow- 
ance of such retainer at the audit, held no such 
aa of the bill as to preclude taxation. 

“parte Rees and another, 1 De Gex, 205, 


| TENANT IN TAIL. 

Confirmation by commissioner of conveyance 
in fee.—-Where a trader sold an estate and con- 
veyed it as tenant in fee simple, with the usual 
covenant for further assurance, and became 
bankrupt, and it was afterwards considered 
that he was tenant in tail only, it was ordered 
that the commissioner should be at liberty to 
execute a deed of confirmation to the pur- 


chaser. Exparte Tripp and another, 1 De 

Gex, 293. ; 
TRADING, 

Cowkeeper.—A farmer who rented 104 acres 


of arable land, which he principally used for 
the cultivation of carraway seeds, and who kept 
four cows which were not used for the purposes 
of his farm, but sold the whole of the milk, was 
held not to be a cowkeeper within the meaning 
of the Bankrupt Laws. Ezparte Dering re 
Cramp, 33 L. O. 356. 


TRUST. 

1, Question as to who are the cestuis que 
trustent.— Upon a petition to appoint new 
trustees, the Court of Review will not decide 
any question as to who are the cestais que 
trustent, 

In case of doubt, all who by possibility may 
be held to fill that character must be parties. 
Exparte Congreve, 1 De Gex, 267. 


trust.— Construction of will.—A testator di- 
rected that it should be lawful for his wife to 
retain in her hands and employ in his business 
any of his assets not exceeding 6,000/., so 
long as she should think fit, if she should con- 
tinue his widow, and appointed her and his son 
executor and executrix. The widow took the 
son into partnership with her in the trade, and 
they both became krupts. Held, that the 
use of the 6,000/. in this trade was not an em- 
ployment of it in the testator’s business accord- 
ing to the directions of the will, but wasa 
breach of trust on which 
against the joint estate. 
De Gex, 319. 
3. Impeachment of Deed.—A trust deed, 
which could not have been impeached under a 
‘fiat sued out by any creditor, held incapable of 
‘being impeached under the bankrupt’s own 
fat. Exparte Philpott, 1 De Gex, 346. 


WARRANT, 
See Commitiment, 3. 


ieee might be made 


zparte Butterfield, 1 
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RECENT DECISIONS IN THE SU 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 


Mouse of Zords. 
Lord Camoys v. BhaadeU. Jume 29, 1847. 


CONSTRUCTION OF WILL. — TENANT FOR 
LIFE.—TRUST.—REVERSION. 


Ps following is the opinion of the judges in 


case : 
Mr. Baron Parke.*—Your lordships have re- 
d the opinion of the judges upon the 
ollowing question :— 

“ Whether, upon the construction of the will 
of Charies Robert Blnndell, dated 28th No- 
vember, 1834, regard being had to the proofs | 
in the cause, Thomas Weld Blundell is entitled, 
as terant for life in ssion, to the real es- 
tates devised by such will to John Gladstone, 
Robert Gladstone, and Thomas Robinson upon | 


trust, (except such as were specifically devised 
to any other person or persons, and all real; 
estates held by him in trust,) and entitled in| 
reversion for his life to the houses and dens | 
by the said will devised to William Hall 
James Massam 
said will mentio 
We have considered this question proposed 
by your lordships, and being all agreed upon 
rb _— to be = Ae e it, and the reasons 
t answer, we thmk it u to 
hear any farther argument. aaa 
It appears to us, upon hearing the will, and’ 
looking only at the evidence of the state of the| 
Weld family at the time the testator made his | 
will, and without adverting to the parol evidence | 
received in the Court of Chancery, and, as we 
think rightly received, that the meaning of the’ 
words used by the testator to designate the de- | 
visee are clear ; that the devise is not void for: 
uncertainty, and that the respondent Lom 
Weld Blundell is entitled to the estates men-! 
tioned in the question put by your lordships. | 
e ion is, who is the person whom the | 
description of devisee in the will, applied to the, 
facts, os fits? | 
In this case it is to be remarked, that he is 
designated not by name, but by description, 
only; neither his christian nor his surname is | 
mentioned, but he is described by bis relation 
only to other individuals. ‘Fhe case, therefore, 
is not the same asif it had been a devise to 
Edward Weld himself, upon which supposition | 
a good deal of the argument at your Lordships’ 
bar has proceeded. 
It may be conceded that, where a devisee is 


em da for the lives of the 
2” 








* The following jodges were also present :— 
Mr. Baron ; Mr. Justice Patteson ; 
Mr. Justice Coltman; Mr. Justice Maule ; 
Mr. Baron Rolfe; Mr. Justice Wightman ; 
Mr. Justice Cresswell ; Mr. Justice Erle; Mr. 
may Platt; and Mr. Justice Vaughan Wil- 
jams. 
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described by his christian and surname and 
some other Le Sa aS and no 

answers both descriptione, and there le 
nothing in the rest of the wilt or the admitted 
evidence to show who was meant, the name 
would prevail, and the descriptive _circum- 
stance be rejected. But the maxim “ Veritas 
nominis tollit errorem demenstrationis ” is not 
inflexible, as has been explained by Lord Chief 
Justice Gibbs in the case of Doe v. Hathwatte, 
2 Moore’s Reports, p. 323. For if it be clear, 
upon the due construction of the will with re- 
feremce to the evidence of the state of the family 
as known to the testator, that the meaning of 
the testator as expressed by the will was that 
the person described, and not the person named, 
was to take, the description will prevail over 
the name; for the rule m question no other 
object than to assist in discovering the meaniag 
of the will, and is not applicable where it leeda 
to a construction contrary to the ex 
meaning of the testator. 

Here, then, the question would be, supposing 
even this were a devise for a person by name, 
whether the context and the evidence of the 
state of the family does not cause the descrip- 
tion to prevail over the designation ly name? 
We think the context, coupled with that evi- 
dence, clearly denotes that the name of * Ed- 
ward” is a mistake. 

It may be admitted that the christian name 
is not merely the name of baptism, but the 
name by which a person is commonly known, 
and that in this case the evidence shows that 
Edward Joseph, the eldest son of Joseph, was 
commonly known by the name of Edward, se 
as properly to be described and take by that 
name if the devise had been to him. Noris 
it worth while to argue whether the description 
“of Lukworth ” (though certainly more apph- 
cable, in ordinary parlance, to the essor of 


the place) would not be applicable to him 


though he only resided in Lulworth, and was 
not the possessor of the castle. 

Admitting that it did, and that if there had 
been nothing more than a devise to Edward 
Weld of Lulworth, Edward Joseph the eldest 
son would have taken, we are of opinion that 
the other parts of the will, coupled with the 
evidence of the state of the family, do clearly 

int out that the devisee is the second son of 


Te Weld, the possessor of Lulworth 
e 


In the first place the devise is clearly framed 
so as to show that the testator meant an ex- 
isting person. The limitation to that som for 
life, with a devise over to hie first and other 
sons in tail, is properly applicable to an exist- 
ing person, as, if it were to ome not ts esse, the 
limitation over would be void. If it be sad 
that the testator might not know the rule of 
law, the context shows that he did, for he pro- 
vides in the next clause, which comprises fu- 
ture sons of Edward Weld, that the estate shall 
be in as strict settlement upon each son and 
bis respective issue mele as the rales of law or 


equity allow. = 
Secondly, on failure of the first taker and the 
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other branches of Edward Weld’s family, the 
next remainder is limited to the other brothers 
of Edward Weld except his eldest brother, and 
the will, therefore, describes Edward Weld as 


having an elder brother. 

Thirdly, Edward Weld is described as the 
brother of Lady Stourton. 

Taking all these descriptions r, and 


looking to the will alone, we have this as the 
description of the unnamed devisee: he i# to 
bé an existr ; the second son of an 


New, by the evidence, we have at the time 
of the will made Thomas Weld an existing 
the second son of Joseph Weld, who 
eldest brother, and was the brother of 
Lady Stourton. And we have also @ non- 


child, and a possible father for him in 
eld, not having an eldest 


aving, no 
Stourton at all. 


1 


And there is no 
other possible person whom the testator could 
have meant, unless it be one of these two. 
Add to this, that the description of the person 
ing “of Lulworth” is better adapted to 
oue who is the possessor of that place, and not | 
a mere resident there. 
Under these circumstances, which was the 
devisee clearly meant by the description m the 


| ite origin was a mere act 
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order nisi, but made the defendant pay the 
costs of the motion to discharge tt. 


Tus waa a motion to discharge an order 
sisi, to dissolve am injunction upon the putting 
in ef the answer for regularity. It appears 
thet the answer was filed on the 24th of April, 
which was a Saturday, the order nisi was ob- 
tained the same day as of course; but the no- 
tice of the answer having been filed, which the 
24th order of 1842 requires to be given “om 
the same day” to the solicitor of adverse 
pasty, or to the party himeelf if he has no 
lickor, was not given until the Monday 

Mr. Wileock and Mr. Dickemson for the mo- 
tion, contended, that the court could not earry 
the order into execution if it allowed am answer 
to be acted upon before notice had been givem 
of ite being on the file; that im the case of 
pleas, demurrers, or replications, to which the 
order equally applied, as well as in that of ame 
swers, great inconvenience might result frouz 
such a construction of the order. They re~ 
ferred to Bradstock v. Whateley, 6 Beav. 61. 

Mr. Turner and Mr. Toller, contra, said that 
the order was a substitution for the notice cus- 
tomarily given by the clerks in eourt, which im 
i i of civility; that no 
substantial inconvemiemce had been sustained 
by the plaintiff; and that by taking an office 

of the answer be had waived the irregu- 


will? We entertain no doubt that Thomas janty: amd asked how long were the comue- 


Weld was that person. 

Et is to be observed that this construction is 
alone consistent with the obvious intention of 
the testator, that the remainder to the children 
of Lady Stourton should follow the remainders 
to the children of her brother, which would 
not be the case if the Edward Weld, whose se- 


her brother. 

We have to add, that the other extrinsic evi- 
dence, on which we have not relied, does not, 
taken altogether, Iead us in the least to doubt 
the propriety of the conclusion to which we 
have come from the will and the extrinsic evi- 
dence to which we have referred as the ground 
of our opinion. 

We, therefore, state our humble opinion to. 
be, that the question proposed by se lord 
ships should be answered in the affirmative. 





Rolls Court. 
Lord Suffield y. Bond. May 7, 1847. 





| 


cond son was to take, be her nephew and not: 


| 


wences of such an irregularity to hang over 
defendant’s head. 

Lord Langdale, after ascertaining that in form 
the notice was for the day on which the answer 
was filed, said, that he thought the order must. 
be strictly enforced. It was true that it was a 
substitute for what was originally a courtesy of 
office ; but it had become a law of office 5 
he considered that when the order nisi was ob- 
tamed, it was on an implied undertaking to 
serve the notice the same day. Then it wae 
clear that here there had been a default: the 

uestion was only what was he to do. He was 
urged to discharge the order, whatever might 
be the result; but he did not thmk so. He 
t that it would be sufficient to let the 
order stand, making the defendant pay the 


‘| coats. If any inconvenience could have been 


shown to have resnited to the plaintiff, it would 
have been his duty to have relieved him frou: 
‘it; but he could not find that any mconvent- 
ence had arisen. There was no suggestion 
that it had interfered with the right of exce 
img. Ordered, that the order nis stand ; 


23RD ORDER OF 1842.—aNsweR.—Noricez.| defendant paying the costs of the present mo- 
ten. 


The 23rd Order of 1842, which requires no- 
tice of the filing of an answer, demurrer, 
, or replication, to be given the same 

day to the adverse party or his sokcitor, 
must be strictig ected on. 
answer was fied on « Saturday, and as 
erder uisi served the same day, while solsee 
was mot gwen fit the Monday felioweng, 
bet we tmceneenience was shown te have 
arisen ; the court refused to discharge the 


Wice-Chaneclier of Crgiansd. 
Druce v. Denison. June 16, 1847. 


Bat where an | CONSISTORIAL COURT OF LONDON.—BONA 


NOTABLLIA. 
y. or aduuristration ted by the 
Exxocctorial Court of the Bishep of London, 
is not sufficient fo obtain the payment of 
money out of court. 
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In this casea suit had been instituted forthe] The Vice-Chancellor said, that he should not 
admistration of the estate of the testator, Samuel | make the order, if he did so, it would be alter- 
Denison, and by a decree in the cause dated | ing the usual practice of the court, but he re- 
July 1501, it was declared that on the death of| commended it to be mentioned to the Lord 
a tenant for life, the testator’s next of kin would | Chancellor, 
——e age a share of “3 oe = 
sonal estate. e tenant for life had died, an 
M. A. alge who claimed under one of such Gatland vy. Tanner, July 6th, 1847. 
next of kin, now presented a petition, prayi —38TH ORD 
that the Accountant-Genera might be directed OF igaumn: Waianae oF L.— 
to transfer to her the share to which she wasen-| ,ppeai PENDING. 
titled, as personal representative of such next of ; ; 
kin, The property consisted of certain sums in-| Where an appealis pending from a case de- 
vested in Bank 3 per cent. Annuities and Old ciding a point of practice material to the 
South Sea Annuities, and the petition stated, that conduct of a suit, on an a ( 

ll ph pad A sagan srg and ey aaa ether dismiss - _— ws pesca gored 
through which they made out her claim as suc Of prosecution, the court, on a , 
personal terabidas’ Arenty had been granted by being made out by the plaintiff, will dtrect 
the Consistorial Court of the Bishop of London such application to stand over until judg- 
only. and the question was, whether they were ment on such appeal has been given. 

8 


cient for the purpose without going to the} Jy thi it d that plaintiff’s bill 
Prerogative Court of the Archbishop of Canter- wae filed pa We oe ‘October fare that fal the 


bury. 3rd of December, the defendant Tanner applied 
Mr - Shapter, for the petition. The adminis-|for time to answer, and the Master piahe | him 
tration granted by the Consistorial Court i8!one month. On the 31st December, Tanner 
sufficient, and although a prerogative adminis- fijed his answer: exceptions were immediate 
tration is usually obtained, yet it is more a pre- | taken to it, and it was reported insufficient on 
cautionary measure than one absolutely neces-! 41) the points excepted to. Exceptions were 
sary. The cases of Challnor v. Murhall, 6 Ves. ' taken to the Master’s report, and on the 26th 
118 ; Newman v. Hodgson, 7 Ves. 409 ; Thomas | April last, they came on to be heard, when the 
v. Davies, 12 Ves, 417 ; and Docker v. Horner, | Vice-Chancellor overruled the Master’s report, 
3 Brown, 240, although usually cited as prov-' acting on his decision in Mason v. Wakeman, 
ing that a prerogative administration or probate | [eg Obs., Aug. 29th, 1346." No proceedin 
is necessary to obtain money out of court, do|had since been taken in the cause, and Mr. 
not go that length; they were all applications | Zewin now moved to dismiss the bill as agai 
under provisional grants from courts other than | defendant Tanner, for want of prosecution, 
the Consistorial Court of London, and not one | with costs. 
of them appears to have been a London probate! Mr, Miller, in opposition to the motion, 
or administration. It must be admitted, that urged that since the Fee Chancellor's last de- 
in The King vy. Capper, 3 Price, 262, there is @ | cision in the cause, the case of Mason v. Wake- 
dictum that stock for the purpose of probate’ man had been brought on an appeal before the 
and administration is supposed to lie within’ ord. Chancellor, and his lordship had since 


the archbishopric of Canterbury ; but that was | d had ta ti 
a mere dictum, and had nothing to do with the! ena ana Pad a pasepe ge ong eon 


; consider his judgment; that the precestings 
question then before the court. |in the cause had been delayed in order that 

The Vice-Chancellor . What species of chat- [ord Chancellor’s decision might be known, 
tel are you applying for? If it is a debt at all, | and that, in case the Vice-Chancellor’s decision 
it is one due from government, which does not! should be affirmed, plaintiff intended immedi- 
reside anywhere. = ately to amend her bill. He also contended 

Mr. Shapter. If the liability of government | that, by the Order of April 13th, 1847, 9 Beav. 
to answer for the debt were the test, the pre-| i 


: Rar . u ; part 1, a discretion ower is given to the 
rogative administration would be insufficient ; an 


- ; 1€N¢ ; | court either to dismiss plaintiff’s bill, or to 
the Archbishop of Canterbury having no juris-|}im on terms, and that, under the iecean. 
diction in the province of York, in Ireland, or 


i » 1 but 
in Scotland. It is a debt due from government that slsintiff's are it would be but reasonable 


: application should be poned 
secured by act of parliament, and payable at| until the Lord Tiaaeamne bad given eiocaans 
the Bank, and therefore forms bona notabiliain |; Mason y. Wakeman. 

London, for ving a consistorial so) pag orad-| Mr, Lewin urged that it was unreasonable 
ministration is proper one. ‘The case of | thus to wait; the Lord Chancellor might post- 
Smith v. Stafford, 2 Wills. Ch. Rep. 166, and a ee Be em tiene s 

Mais Haws, ¢ tae k Gees a ae pone his decision for an indefinite time; be- 


var eanhe Ep ; and since the case of Scartk vy. | =< —FsSs—ssSsssSsssSsSsssssssssss— 
ishop of London, 1 Hagg. 625; 1 Wms.exors.| * In this case it was decided, that if the 
228, note, the Bank of England always transfer | whole bill is demurrable, a defendant may, 
stock ona probate taken in the Consistorial | under the 38th Order of August, 1841, decline 
Court. He also cited Young v. Elworthy, 1 | answering such portions of the bill ste gon 

the 


M. & K. 215; Pearce v. Pearce, 1 Keen, 76,|to answer, although he may have an 
and 1 Dan. Ch. Pr, 2nd edit. p. 305. remainder, 
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sides it was open for the plaintiff to appeal from 
any decision which the Vice-Chancellor might 
make in the cause, 

The Vice-Chancellor ordered the motion to 
stand over until the Lord Chancellor had given 
his judgment in Mason vy. Wakeman, 





Wice-Chancellor Bnight Bruce. 
Cope v. Russell. March 23, 1847. 
PRACTICE: 
Subsiituted service of the subpena to 

and — on the apearyr’ of a defendant, 
that defendant being out of the way his 
place of arr hype desl was refused on 
motion made for that purpose. 


Swift moved that service of the subpoena to 
appear and answer, might be made on Mr. 
»» the solicitor of the defendant, who was 
out of the jurisdiction of the court, and whose 
address was not known. The plaintiff ‘had 
recovered judgment against the defendant in 
an action at law, and the defendant then filed 
a bill to restrain the levying of execution, but 
such bill was dismissed. In the action and in 
the evit, Mr. C. acted as the defendant’s solici- 
tor, and in another action by another party 
inst the defendant, Mr. C. also acted as 
his solicitor. The defendant having withdrawn 
himeelf, and it not being known where he was, 
an attempt was made to make a compromise of 
the demands of the Spry and of the other 
rty who had brought his action, in all which 
Mr. C. acted as the solicitor of the defendant. 
Under these circumstances, and on the autho- 
rity of Hobhouse v. Courtney, 12 Sim. 140; 
Kinder vy. Forbes, 2 Beav. 503; Hornby v. 
Holmes, 4 Hare, 306, and 9 Jurist, 225, 796, 
the motion was made. 

His Honour intimating, that the last cited 
case was a strong authority for the motion, 
still declined to make the order, as, if made, it 
had better be so bya higher branch of the 


court. 
Motion refused.” 





Muecn's Bench. 
(Before the Four Judges.) 
In re Ford. Easter Term, 1847. 
JUDGE’S ORDER.—ATTORNEY.—COSTS, 


F. & R., attorneys in partnership, are em- 
ployed be J. R, dies, and F. is afterwards 
employed by J. as his attorney, and in re- 

spect of work done after the death of R. 

certain deeds are given into the custody of 

F. by J. The bili of costs for work done 

by F. after the death of R. was | a by J., 

but the joint account was unpaid. 

Held, that F. had no lien on those deeds so as 
to enable him to retain them in respect of 
the bill of costs due from J. to F. & R. 


>’ The motion was made before the Lord 
Chancellor, on the 25th of May, and refused. 
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An order had been made by Mr. Justice 
Erle, at chambers, requiring Ford, an attorney, 
to deliver up certain deeds and documents to 
one Jones, under the following circumstances : 
—Ford and Rogers had been in partnership as 
attorneys. Rogers died, but before his death 
they had been employed as the attorneys of 
Mr. Jones, and since the death of Rogers, Ford 
had acted as the sole attorney for Mr. Jones. 
Two bills of costs had been delivered in, one 
amounting to 52/. 6s.8d. for work done by 
Mesers. Ford and Rogers, and the other 
amounting to 286/. for work done by Ford 
alone. The latter bill has been paid by Mr. 
Jones, but the amount of the first bill was 
barred by the Statute of Limitations. The 
deeds and writings now required to be de- 
livered up had been deposited with Ford in re- 
spect of business done since the diseolution of 
the partnership. Mr. Justice Erle was of 
opinion that Ford had no lien on them. 

Mr. Wordsworth applied for a rule to show 
cause why the judge’s order should not be set 
aside, and contended that Ford had a lien upon 
these deeds, and was entitled to retain them till 
the bill of costs due from Jones to Ford and 
Rogers had been paid. 

Lord Denman, C.J. It seems to me that it 
is quite right, and that we ought not to inter- 
fere with this order. 

Patteson, Mr. Justice. I think it is quite right. 
Copartners are in the nature of agents for one 
another. Ford received these articles, which 
he is called on to deliver up, not on the part of 
himeelf and another, but of himself only. Yet 
it is said that he has a lien on them,—a lien 
which has attached on them for a debt due to 
bim and to another person for whom he is an 
agent. But it does not appear that he had held 
the things for any one else but himself. 

Wightman and Erle, J.s, concurred. 

Rule refused. 





Common Pleas. 
Sharland v. Leifchild. Easter Term, 1847. 


PLEA TO A DECLARATION ON CONTRACT, 
—ARGUMENTATIVE DENIAL. — WHAT 
AMOUNTS TO THE GENERAL ISSUE. 


Where the declaration in an action of assump- 
sit complained of a breach by the defendant 
of a condition on which the sale of certain 
houses had been made to the plaintiff, 
namely, “‘ that the vendor would deliver an 
abstract of title to the purchaser, or his or 
her solicitor,” and the plea of the defendant 
stated hat at the time of the promise it was 
agreed as part of the contract, that the de- 
fendant should deliver an abstract of the 
title, commencing with a cerlain specified 
deed, and that extent only. Held, that the 
plea was an argumentative denial of the 
contract in the declaration, and bad ag 
amounting to the general issue. 


Assumpsit. ‘The first count of the declara- 
tion alleged a sale of divers houses by auction, 
upon certain conditions, and amongst others, 
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“that the vendor would deliver an abstract of 
title to the purchaser, or his or her solicitor, 
who should examine the same with the prin- 
cipal deeds at Chelmsford; and that on pay- 
ment of the remainder of the purchase money, 
the vendor would execute, at the expenee of the 

urchaser, a proper conveyance or assurance to 

im or her as he or she might direct.” Jt then 
alleged that the plaintiff had become the pur- 
chaser of the said houses, &c., “ subject to the 
said conditions of sale, and to the performance 
thereof ;” and further averred mutual promises 
and performance by the plaintiff of his part of 
the conditions. non 9 that although a 
reasonable time for that purpose had elapsed, 

et the defendant had not caused to be de- 

ivered to the plaintiff, or any solicitor of the 
plaintiff, any abstract showing such a good and 
sufficient title to the said houses as the plaintiff 
‘was, according to the said conditions of sale, 
entitled to require to be shown by the abstract 
therein mentioned as to be delivered by the 
vendor; and that the defendant, after the mak.. 
ing of the agreement, &c., delivered as and for 


an abstract showing, &c., an abstract which 


did not show such a good and sufficient title to 
the said houses as according to the said con- 
ditions of sale the plaintiff was entitled to re- 
quire, &c., but which, on the contrary, showed 
a less good and less sufficient title, &c. Plea, 
that it had been agreed as part of the contract, 
that the defendant should duly deliver an 
abstract of the title to the said houses, com- 
mencing with a certain deed of conveyance 


from, &c., only, but that he, the pone 


should not be required to furnish any other 


: Common Pieas. 


contract which makes it a bad plea. Jones v. 
Nanney, 1 M. & W. 333; Whsttaker v. Mason, 
2 Bing. N. C. 359; Brind v. Dale, 2 M. & W. 
775; Nash v. Breeze, 11 M. & W.352. The 
case of Smart v. Hyde, 8 M. & W.728, wifl be 
relied u on the other side, but that case ie 
clearly distinguishable from the present. 

Couch, contra. Smart v. Hyde ehows that this 

lea does not amount to the general issue. 
rhen taking the declaration and plea together, 
the latter rather admite the contract in the de- 
claration, and sets up a collateral contract to 
the effect that if a particular kind of abstract 
were delivered, no other would be ired, 
and if stated merely as something collateral, 
the plea is not bad. Parker v. Palmer, 4 B. & 
A. 387; Sievetring v. Dutton, 15 L. J., N.S., 
C. P. 276. 

Wilde, C. J., referred to Meyer v. Everth, 
4 Camp. 22. 

Peacock was heard in reply. 

Wilde, C.J. There mast be judgment for 
the plaintiff. The plea is bad as being an ar 
gumentativé denial of the contract alleged im 
the declaration. It was admitted in the course 
of the argument, that the trae meaning of the 
condition of sale was the delivery of an abetract 
showing a good title 4o the imterest sold. Such 
being the meaning, the question is, whether the 

lea is or is not a demial of that promise which 


Ne al ed in the declaration on the part of the 
defen to deliver a good abstract of title in 


the semse which properly belongs to that all 
tion. Now, the effect of the plea is, that the 
defendant did not engage to deliver a good ab- 
stract of title at all, but only one com i 


mencing 
abstract, and by no means to go into any pre-! from a deed of a certain date, and amounts to 


vious title or evidence thereof, notwithstanding 
the deeds or documents relating to the prior 
title might be mentioned, &c.; and that the 
defendant did, within a reasonable time, &c., 
deliver to the plaintiff’s solicitor an abstract of 
his title to the said houses, commencing with 
the said deed of conve e, which ehows 
a good and sufficient title in that behalf to the 
said houses, &c., commencing with the said 
deed of conveyance. Verification. Special de- 
manrrer that the plea was an argumentative 
traverse of the allegation in the declaration, 
which is to the effect that the defendant did not 
deliver such an abstract as showed such a good 
ttle, &c., as the plaintiff was, according to the 
said conditions of sale, entitled to require to be 
shown, and that the plea amounted to a plea of 
the general issue. Joinder in demurrer. 
Peacock, (T. Jones with him,) in support of 
the demurrer. The vendor of an estate is im- 
pliedly bound to make out a good title to the 
cabaret Souter v. Drake, 5 B. & Ad. 992; 
d, Gray v. Stanuton, 1 M. & W. 695, and 
the defendant here therefore was bound to de- 
liver an abstract showing a good ti'le as stated: 
in the declaration. The plea however sets up a. 
a qualified contract differeat from that in the 
declaration, and is clearly therefore bad. It 
does not admit the promise in the declaration 
and excuse the performance, but, on the con-: 
trary, denies the former, and sets up another 








the defendant’s saying, the promise I made isa 
different one frem that in the declara- 


tion. It is well known if a defendant 
means to answer an action 5 Moog he. that he 
made the contract, he must do so by apt terms, 


and not argumentatively. Therefore, whenever 
the language of the plea is properly a denial of 
the contract in the declaration, and it is cm 
cuitously ex , the plea is bad, for sucha 
denial must always be direct, and no case has 
been cited at all impugning that principle; on the 
contrary, they all proceed on a distinct recogni- 
tion of it. It is quite clear that a plaintiff need 
not set out all the terms and conditions of the 
contract, but only so much as there has beena 
breach of. Jn the case cited of the sale of cer- 
tain bales of wool, (Séievetring y. Dutton,) the 
declaration averred that a certaia quantity of 
wool had been sold, which would embrace any 
kind of wool, leaving it open to the plaintuff to 
prove what wool he could. The defendant then 
might d that the sale was of a particular 
kind of wool and stall the deciaration would re- 
main perfectly consisteat. The plea would not 
falsify the declaration, but, on the contrary, 
would merely state that the sale took place 
under circumstances which did not compel the 
defendant to take the wool. So it will be 
found in moat of the cases that the defence has 


rp hrey mae the 
declaration. In the present case, however, the 


Guperser Courts: Common Ploas.— Exchequer. 


plea states distinctly a contract inconsistent 
with the contract in the declaration, not by a 
denial in terms, but by a statement of facts in- 
consistent with the averments in the declara- 
tion, and therefore, on the principle of all the 
cases, the plea is a bad one. 

Coliman, J., concurred. 

Maule, J. ‘The plea is in effect a circuitous 
denial of the contract alleged in the declaration. 
It states a contract inconsstent with that in the 
declaration in point of time, and in 
the delivery of a particular deed. 


iring and execation iss 
It is there-' of Gordon were seized by the sheriff. It was 
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had issved, and that he would metruct his at 

to accept service. Accordingly, writs 
were sent to Mr. Leeds, an attoraey at Neath, 
who appeared for all the defendants, except 
one for whom an a was entered sec. 
stat. The cause roceeded, and after 
mceob.ai Lill waaaiven, toed consented to a 
judges’ order for payment of debt and costs. 
The money not having been paid, final judg- 
ment was signed nst all the dakialas, 
, under which the goods 


fore an argumentative and inferential denial of sworn that Gordon had never given any autho 
that which, if denied at all, should be denied | rity, direct or indirect, to Leeds to appear for 
directly. ‘The cases quoted do not in any way | him. It was also stated that ads was in 
interfere with this principle. Smart v. Hyde| solvent circumstances. 

was certainly a very peculiar case, but even’ Martin showed cause, and argued that the 
there the court went on the very ground on' court would not set aside proceedings carried 
which we hold this plea bad. On the whole,' on by an attormey without authority, unless it 


I think the plaintiff is entitled to the judgment 
of the court. 

Cresscell, J. Whatever discussion may arise 
as to the other cases referred to bei 
the principle laid down, there can be no doubt 


that the present case falls within that principle, 


and that the plea is bad, being in effect a denial 
of the contract in the declaration. 
@ Judgment for the plaintiff. 





Court of Crrhequer. 


within, C. M. & R. 402; 


appeared that the attorney was insolvent. He 
cited Arenymous, Salk.86,88; Stanhope v. Fir- 
min, 3 Bing. N. C. 301; Mudry v. Newman, 1 
Williams y Smith, 1 Dow. 
P. C. 632; Barber v. Witkins, 5 Dow. 305; 
Hubbart v. Philtips, 13 M. & W. 702. 

The Attorney-General, in support of the rule, 
cited Robson v. Eaton, 1 T. R.62; Hambridge 
v. De La Cronée, 16 Law Jour. C. P. 85; Doe 
d. Davies vy. Eyton, 3 B. & Adol. 785. 

Roife, B., (after stating the facts). The rule 


Bayley v. Buckland and others. Trinity Term, | of law hitherto has generally been considered, 


82h June & 3rd July, 1847. 


APPEARANCE FOR MEMBER OF JOINT-STOCK 
COMPANY-——JU DGMENT.—-IRREGULARITY. 


En an action against the members of a joint- 
stock company the managing director eutho- 
resed an io accep 
cess for all the defendants. The case pro- 
cceded, and after notice of trial, the same 
attorney, by the authority of the managing di- 


rector, consented to a judge’s order for pey- | 


meni of debt and costs. The moneynot 
been paid, final judgment was signed, 
execution levied on the goods of a defendant 
who had no notice of the proceedings. The 
court set aside the judgment as irregular. 

In such case, if a 

the s, ft } 
enless the altorney be insolvent, when they 
will relieve the defendant on eguitable 
terms. If the attorney be solvent, the court 
will leave him to his remedy against the 
attorney. 

Tu18 was an application on behalf of a Mr. 
Gordon to set aside a judgment and execution. 
It appeared that the defendant Buckland was 
the managing director of a joint-stock company 
called the Vale of Neath Brewery Company, 
aad that Gerdon was a shareholder im the com- 
pany. The action was brought on a promis- 
sory note against fifty-two defendants who were 
shareholders in the company, including Gordon, 
After the “rbd vl ueai issued, Sone 
wrote a & smtiff’s attorney, in whic 
he stated that he was sorry te find that 





t service of pro- | sg, regular, “‘ but that if th 


gr bags has had notice of ' 
court will not interfere, | 


e . 


|as stated in an anonymous case ia Salkeld, 86, 


that where an attorney takes upon him to 
pear, the court jooks no further, but adhe. 2 


| as if the attorney had sufficient authority, aad 


leaves the to his action against him, byt 
they qualified it ia Salkeld, 88, stating that the 
€ attorney 

not responsible or suspicions, they would 
set aside the judgment, for otherwise the de- 


'fendant has no remedy, aod any one may be 


undone by that means.” We are to 
lay down a different rule, and to-confine the 


and| liability of the defendant to cases in which the 


course of the proceedings have given him notice 
of the action being "hccuche against him. 
When, therefore, a defendant has been served 
with process, and an attorney without autho- 
rity appears for him, we think the court must 

roceed as if the attorney really had authority ; 
oie in that case the defendant having 
knowledge of the suit commenced, is guilty of 
an omission in not appearing and making de- 
fence by his own attorney, if he has any de- 
fence on the merits. There the plaintiff is 
without blame, and the defendant is guilty of 
negligence. But even in that case, if the at- 
torney be not solvent, we should relieve the 
defendant upon equitable terms, if he had a 
defence on the merits. If the attorney were 
— it | — ig unjust to leave the de- 
fendant to his reme summary application 
inst him.’ On the other hand, if the plain- 
tiff, without serving the defendant, accepts the 


a nee of an unauthorised attorney for the 
delendant, he is not free fram the im- 
putation of megligence. The law reguires him 
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to give notice to the defendant By serving the 
writ, and he has not done so. The defendant 
there is wholly free from blame, and the plain- 
tiff not so; and upon the same principle on 
which we before proceeded, we must éet mle 
the judgment, irregular, with costs, 
leave the plaintiff to recover those costs and 
the expense to which he has been put from the 
delinquent attorney by summary proceeding. 
The case of Hubbard y. Phillips, 3 M. & W. 
702, is an authority for such an application. 
Now, applying those principles to : 
case, it is clear that this judgment is progam, 
and _ rule must be made absolute for setting 
it aside. 





Rule absolute. 


Court of Rediew. 


Esxparte Norton re Robinson, June 11, 1847. 
AFFIDAVIT. 


An affidavit, sworn, but not signed, was al- 
lowed to be taken off the file, for the pur- 

_ pose of being signed, upon an undertaking 
that it should be refile 
without any alteration. | 


Mr. Amphlett moved in this case that an af. 
fidavit which had been filed on the part of the 
respondent, which had been sworn, but by ac- 
cident had not been signed by the defendant, 
might be taken off the file merely for the pur- 
pose of being 5 aie and re-sworn. The case 
was mentioned by request of the officer of the 
court, who declined allowing this step to be 
taken without the sanction of the court. 


ANQe gy 








after being signed, | read 
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Tithes. Passed. 
Copyhold. For 3rd reading. 


Vy. rede & Clean 


Commons Inclosure,(No.3.) For 2nd read- 





i yee rep eg 
etées Relief. Wot aril reading. ¢ .'/'. 

Insolvent Debtors. To be reported. 
~Health of Towns. Postponed. 


| Cystody of Ofenders. Passed. 


Joint Stock Companies. Passed. 
Winding up Joint Stock Companies (No, 2). 
For 2n@ reading. 
. Prisons, In Committee. 
_ Bankruptcy and Insolvency. For 3rd read~ 
ing. . 
Masters in Chancery Affidavit Office. Passed. 
Registration of Voters: ‘In Committee. 
Parliaméotary. Electors. Postponed. 
Parliamentary Electors, (No. 2.) For 2nd 
age: > ; 
 ‘Verations Actions. In Commitee. 
Poor Removal. Passed. - 
Trust Monies Investment. For 3rd reading. 





THE CHARITY TRUSTEES BILL. 
This Bill constitutes the Treasurer of each 
County Court a corporation. sole, for the pur- 
pose of enabling the judge to order the charity 


The Chief Judge said, he would grant the | estates.to be vested in such treasurer, without 


ae a upon an undertaking to swear the 
afhdavit again, in the eame state in all respects 
as at Ly agen except the signature, which being 
added, it might be refiled. 

= undertaking being given, the order was 
mace, » 


PROCEEDINGS IN PARLIAMENT RE- 
LATING TO THE LAW. 
Ropal Assents. July 9, 1847. 
Threatening Letters. 
Custody of Offenders. 
house of Lords. 
NEW BILLS IN: PROGRESS. 
_ Ecclesiastical Jurisdiction. For 2nd read- 
ing. 
Police. For 3rd reading. 
Trustees Relief. In Committee. 
Clergy Offences. Postponed. 
Poor Laws Administration. For 3rd reading. 
Poor Removal. For 2nd reading. 
House of Commons Costs Taxation. Passed. 
Charity Trustees. In Committee. 


> 





the, expense of Deeds of Conveyance to New 
Trustees. The bill permits this to be done, on 
the application of the parties interested, but is 
not obligatory. It does not appear to be liable 
to the objections of the bill of last session ; but 
the necessity of the act should be made ap- 
parent, 

Here is another instance of a proposed alter- 
ation in the law at the very close of the session. 
It will have the effect of abridging professional 
business, and we hope the public will derive a 
corresponding advantage. 





EXPECTKD PROROGATION OF PARLIAMENT. 
It appears to be settled that the session will 
terminate on Thursday next, the 22nd instant. 
Wednesday will be comparatively a dies non: 
so that a few days only remain to complete 
such of the bills as are intended to be passed. 





THE EDITOR’S LETTER BOX. 





The letters which are unavoidably postponed 
shall be attended to in an early number. 


She Legal Observer, 
DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, JULY 24, 1847. 


—— — —— 


———“ Quod magis ad nos 
Pertinet, et nescire malum est, ogitamus.” 
Horar. 


. 
Se ee ee 
*- 


. LEGAL RESULTS OF THE SES- its introduction into the House of Com- 
SION OF PARLIAMENT. mons, that until we have had an oppor- 
tunity of seeing it in the form in which it 

Tae session has at length terminated, | obtained the Royal assent, it would be pre-- 
and the Parliament is defunct. We cannot| mature to enter upon a critical examina- 
felicitate our readers upon the passing of| tion of its provisions. The scope of the 
a single measure connected with the law| measure, however, is so narrow as to forbid 
which holds out any considerable prospect | us to anticipate that any amendment has 
of benefit to the public, or even of practical | been effected in the Law of Bankruptcy or 





improvement ; but, perhaps, it is matter of 
congratulation that so little has been done to 
unsettle, and that the spirit of change has 
passed so lightly over our legal institutions. 





Insolvency. A change of jurisdiction is 
the utmost that was contemplated or at- 
tempted. The trading community have 
complained, discussed, considered, and as- 


Many of the bills, in the progress of. sociated, in order to give effect to their 
which the profession may be supposed to; remonstrances as to the unsatisfactory state 
have been peculiarly interested, were’ of this branch of the law. Those remon-: 
abandoned or defeated in the course of the| strances have hitherto been utterly inef- 
session. ; fectual. The Commissioners of Bank- 

The bills placing the administration of, ruptcy, who weré entrusted with the admi- 
the Poor Laws on a different footing, and | nistration of the law, whilst pointing out its 
the Poor Amendment Act Removal Bill, | imperfections, have publicly and repeatedly 


however, have obtained the Royal assent. 
The Masters in Chancery Affidavit Office, 
the House of Commons Costs’ Taxation, 
and the Trustees Relief Bill have also 
passed. The most important, perhaps, 
we might say the only important legal 
measure of the session is, the Bankruptcy 
and Insolvency Bill. 

The government has succeeded in pass- 
ing the Bill for abolishing the Court of 
Review, and transferring the Insolvent 
Jurisdiction heretofore exercised by the 
Commissioners of Bankruptcy, having per- 
tinaciously refused to listen to the repre- 
sentations made by independent mem- 
bers, at all sides of the house, as to the ex- 
pediency of postponing the measure until 
the next session. So many changes and 
alterations have been made in the bill since 

Vou. xxaiv, No. 1,011. 


deplored the harshness of its operation upon 
honest insolvents, and the encouragement 
it affords for the practice of successful 
frauds upon creditors. The evil is ad- 
mitted, but the session has terminated 
without any attempt to redress it. The 
Insolvent Act, (5 & 6 Vict. c. 116,) re- 
quires that the commissioner shall be 
satisfied that an insolvent’s petition and 
schedule are true, before he is authorised 
to make a final order for the protection of 
such insolvent. The last Insolvent Act, 7 
& 8 Vict. c. 96, 5.2, prescribes a form of 
petition, and enacts, that if such ‘petition 
shall not be in the form therein prescribed, 
“such petition shall be dismissed.” No 
power is given to the court in which the 
petition is filed to amend it under any cir- 
cumstances. Many hundreds of petitions 
o 


Rar te 
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have been dismissed for defects of form. 
One case was reported in this work,®* in 
which three petitions filed one after an- 
other by the same insolvent, were dis- 
missed, upon-objections to the form of the 
petition. The commissioners have re- 
peatedly expressed their regret that, 
under such circumstances, and where no 
objection arose upon the merits of the case, 
they could not assist an insolvent, and 
permit him to amend his petition. Again, 
there is no power in any case to allow an 
opposing creditor his costs; and where a 
fraudulent debtor has his conduct exposed 
and investigated, it is at the expense, not 
of the insolvent’s estate, or of the general 
body of creditors, but at the expense of 
the particular creditor who has already, 
perhaps, suffered a serious pecuniary in- 
jury at the hands of the insolvent. ‘These 
obvious defects of the existing law are left 
without any attempt at amendment. In- 


Legal Results of the Session of Parliament.— Construction of the Stamp Act. 


report of a case,* in which two questions 
were decided touching the construction of 
the Stamp Act, (55 Geo. 3, c. 184.) 

The action was brought to recover the 
price of railway scrip, and the evidence to 
support the plaintiff's case was, that on the 
12th August, 1846, the defendant gave 
the plaintiff a verbal order, and subse- 
quently, on the same day, and in respect 
of the same transaction, signed a memoran- 
dum in the following form:—* Bought of 
Nathan Knight (the plaintiff) fifty shares 
in the Huddersfield, Halifax, and Bradford 
Railway Company, at 10/. per share.” 
This document was unstamped, and lost 
before the trial. It was proposed, how- 
ever, to give secondary evidence of the 
contents; but this was objected to, on the 
ground that the lost paper contained the 
only legal evidence of the contract, and 
ought to have been stamped. Cresswell, 
J., who tried the cause, thought.the ob- 


stead of repealing the acts which have pro | jection well-founded, and nonsuited the 


. duced so much confusion and dissatisfac- 
tion, the great measure of the session has 
been, to entrust the administration of the 
law so universally condemned to new 
judges, with the prospect that as soon as 
they have mastered its provisions, and en- 
deavoured to put such a construction on 
. them as may be thought conducive to the 
ends of justice, the whole system shall be 
altered, and laws founded on a different 
principle substituted. A course of pro- 


plaintiff. 

It was afterwards argued, that the above 
memorandum was not an agreement re- 
quiring a stamp, and that the transaction 
was within the exemption in the Stamp 
Act relating to “‘ goods, wares, or merchan- 
dise.” In reference to the first point, it 
was submitted, that nothing is liable to 
stamp duty az an agreement, except that 
which both parties reduce into writing, and 
that the memorandum signed by the de- 


ceeding so much opposed to the dictates of! fendant was not a contract binding on both 
experience indicates a very remarkable in-|the parties, but a mere acknowledgment 


sensibility to the importance of the sub- 
ject, and induces us to look rather with 
apprehension than hope to the effects of a 
measure passed under such circumstances. 

The Vexatious Actions Bill, referred to 
in a former number,® and the very im- 
portant bill introduced so late in the ses- 


sion as on the 8th July, by Messrs. Greene, | which the plaintiff received as such. 


Milner, Gibson, and Parker, for amending 
the Acts for winding up the affairs of Joint- 
Stock Companies, have both been with- 
drawn, it would seem, without discussion.‘ 








CONSTRUCTION OF THE STAMP 
ACT. 











AGREEMENT FOR PURCHASE OF RAILWAY 
SCRIP. 


1#1number of the Exchequer Reports 
| s«hed during the last week contains the 
tler, Leg. Obs., vol. 31, p. 274. 


63, 
minor bills postponed, see p. 304 


de 


‘ 










by one of them of an antecedent parol 
contract. | 

The court, however, whilst admitting 
that a mere proposal is not within the 
statute, held that this was a memorandum 
in which the defendant put down what he 
meant to be the terms of the contract, and 
It 
was evidence of the contract, and within 
the words of the Stamp Act. The case of 
Hughes v. Budd” was referred to, where 
an agreement signed by the plaintiff only 
was held to be valid as an agreement, and 
to require a stamp. 

Upon the second point it was argued, 
that railway scrip was ‘“ merchandise,” as 
a thing accustomably merchantable in the 
market, and transferred by delivery ; but 
the court held, that the sale of scrip could 
not be said to be the sale of “ goods, wares, 
or merchandise,” within the meaning of 





* Knight v. Barber, 16 Mees, & W. 66. 
> § Dowl. P. C. 478, 
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the .exemption in the Stamp Act. The 
exemption was intended to protect bond 
Jide mercantile transactions of the sale and 
. purchase of goods, but this was a mere 
agreement between one speculator and an- 
other, whereby the party acquired a right 
to the allotment of certain shares to be 
_ afterwards issued in a particular company. 
_A judicial construction had already been 
‘put upon these contracts in the case of 
Humble v. Mitchell,< in which shares in a 
‘joint-stock banking company were held not 
to be within the words “ goods, wares, and 
merchandises,” within the 17th section of 
the Statute of Frauds, and the same con- 
‘struction must prevail here. Upon these 
grounds, the court was unanimously of 
opinion, that the ruling of the learned 
judge at the trial was correct. 

In the course of the argument in Knight 
v. Barber, the definition given by the late 
Justice Erskine in Vaughton v. Brine,“ was 
adverted to, viz., “that such agreements 
only required to be stamped as would be 
evidence against both the contracting 
parties ;” but Parke, B., thought a more 
correct definition was given in the case of 
Beeching v. Westbrook,* namely, “that a 
written instrument, to come within the 


terms of this clause of the Stamp Act, | 
must have been made with the intention) 
of containing in itself the terms of an) 
This | tor, which being ineffectual, this bill was filed. 


agreement between the parties.” 
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title to the property is good, but that the value 


is sufficient. 


In a recent case before the Master of the 
Rolls,* it appeared that the defendant, a so- 
licitor, applied to the plaintiff, a clergyman, 
and requested him to lend to John Wyn the 
sum of 3,000/, on mortgage of certain lands, 
which had recently been valued at the sum of 
3,942/. 10s, The plaintiff, who seems to have 
had entire confidence in the solicitor, . 
gave him a cheque for 3,000/., and left the 
completion of the arrangement in his hands. 
A mortgage security was forthwith executed 
Lo pb sry which bore date the 27th April, 1836. 

e solicitor retained it in his possession, and 
continued to pay to the plaintiff the interest at 
4} per cent., as it from time to time became 
due, with one accidental omission. In Novem- 
ber, 1840, he refused to continue further pay- 
ment, stating that the rents were insufficient. 

On investigation, it turned out that the se- 
curity was considerably deficient; that Wyn 
held part of the property, valued at 375/., as 
fee-simple only in right of the life interest of 
his wife therein; that other part, valued at 
5291., had been altogether omitted from the se- 
curity ; that the residue was subject to a debt 
of 50/. and a mortgage of 200/. due to the so- 
licitor under a deed of June, 1835. It was not 
shown that the nature of the security was made 
known to the plaintiff until the year 1839 or 
1840. Wyn became insolvent, and the pro- 
perty was bought in at a sale by auction for 
2,200/. This being insufficient to pay the mort- 
gage to the plaintiff, negociations took place 
with a view to obtain payment from the solici- 


definition was not adverted to in the more| The bill prayed a declaration that the sum of 


recent and somewhat celebrated case of 
Vollans vy. Fletcher,! in which, it may be 
remembered, the Court of Exchequer de- 
termined, that a letter of allotment of 
shares on which the sllottee afterwards 
paid the deposit, was not evidence of a 
contract requiring a stamp within the 
meaning of the Stamp Act. 





NOTES ON EQUITY. 





RESPONSIBILITY OF SOLICITORS. 


A sOLicIToR to whom money is entrusted by 
his client for the purpose of investment on 
mortgage, is bound to see, not only that the 


© 11 Ad. & El. 205, 

4 1 Man. & Gr. 559; 1 Se. N. R, 258. 

© 8 Mees. & W. 411. 

See ante, p.119. The case of Vollans v. 
Fletcher was cited before Welde, C. J., in a case 
of Chapman v. Hearn, on the laet day of the 


3,000/. advanced by the plaintiff, was impro- 
perly invested by the defendant, the solicitor ; 
and that the plaintiff was entitled to the benefit 
of the indenture of the 27th April, 1836, or to 
the benefit of the mortgaged premises, free 
from the charge thereby created. 

The Master of the Rolls, after stating the 
case and reciting the deeds, observed, “that 
the defendant was not agent and solicitor only, 
but also trustee. He received money from the 
plaintiff, without any security whatever but 


the confidence which the plaintiff placed in 


him. It was his plain duty, in his character of 
solicitor and agent only, to invest the money 
on proper security, and to use no fraud, misre- 
presentation, or deceit; but, having obtained 
the money, he constituted himself trustee of 
it, and must, in my opinion, be treated as 
trustee from the time when he obtained the 
possession of it, or the power over it. 

It was wholly inconsistent with his duty, 
either as agent or as trustee, to take any 
security less than that on which he prevailed 
on Mr. Craig to advance the money. 

If, as he alleges, he did not at the time when 
he produced the valuation to Mr. Craig, know 
that the life interest of Mrs. Wyn had bean 


London sittings at nisi prius after Trinity | valued as the absolute property of Mr. Wyn; 


Term, and the learned C. J. declined to act 
upon the authority of that decision. 





* Craig v. ———, 8 Beav, 427. 
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~ NOTICES, OF NEW BOOKS. 1.<.- 
OT beat oot dum iavnoy 

M Digest anit Inte 1h ate te! Slab 
(Part the Faurfly, Bedagita te Slatutes 

gud Decisions thercom devon. tg ithe end, 
the Last: Session. :Ta:wohick ta. added la 
* «General Index \of the four paris. By 
“Georck Crassj 'Esq:,’ of ‘the Taner 
 “Periiply, “\Batrister-arLatw? “ * Londatt 
A. Maxwell & Son. ,1847.. Pp. 4$2/ ° 

7 ‘Mr. ‘Caane ‘has: adopted /a :ronvenient 
plan of ‘posting .up ‘the ‘statités ‘with the 
dpcisions Which have taken ‘place on theft 
nc ai fblects ,rompsined 


if, as he alleges, he did not at the egme tim 
know that the property not abso utely conyeye 
to Wyn, hail been valned at 520%) it is per- 
fectly clear that he knew both facts {p afew 
days afterwards, and whilst,the ‘th ney pt Mr.) 
Craig was in his Handa or ‘power, “Wher the 
deed was executed, he knew hat fe comprise 
only thé life interdét of Mra’ yn, although}, the 
property had been valued as an absolute in- 
terest of ker hyushand ; and he knew,that hehad 
withdrawn from the security property ¢ Fg in 
the valuation to be worth 529/.; and“he had 
then in his hands or power the sum’ of 4,000. 
belonging to the plaintiff, whith he parted with 
on that reduced sedcurity.:: In'so acting, lie was 
not acting asthe solicitor'or ‘agent of the plain- 
tiff to invest the.mohey..on.a given ‘security, | Construction. Sy 
but lege the power e discretion fo | in this part of the digest are of cans} “al 
invest the money on an altered security, and], le ime ce.,\. Amongst shem-are- t 
his conduct cantiot be reconciled with thé per- i Veena a. An pint “i ik LAER 
formance of his duty; either ‘a¢ stlicitoy and be | err | 
agent, or as trustee, and I'am afratd it cannot 

be attributed to mére négligenied. ‘The Pinions 











i fae Serip papteeet 


construction. 


“admiralty; Aliens} Auctions 3, Aitornayss 
- 4 ‘Cop - 
vahie was stated to be 3,942/. 10s.) and ‘whe 


Barrieters ;, Buildings ;.., Companies ;.. 
| holds ;,, Copyri ht gg Law; Debtor 
from’ this the valite of the agg 84 excluded ts 
deducted, together with the difference’ arisirig 


and Creditor; vidence ;, Factories ; Leupatica 5 
sted, t | . Poor ;-Railways; Seamen; Shippings,,&¢y .,:' 

from the improper vilut of the life estate of 

Mrs. Wyn ;' and when it is further considered 


: “Before statliig’ the “ substaide “Sf ihe 
that the defendant was at’ the time obtaining a 


recent enactments on these various matte 
payment for himself, ora client for whom he 


=| Mr. Crabb gives a general. review -of. ¢ 
_Was personal security, and mixing up the plain- previous statutes. “This is @. very usefial 
ae cae Raia aie gran ina ach method of proceeiling, and the- referencés 
reason to think that the ‘defendant must ‘have |‘? the former parts of the Digest enable 
had sdine distinct object of his own in’ view. | the reader to find ‘the’ whole “state: of the 
eo ee Tm ew Statute Lav, npr any’ givén'dubject. 7 **” 
_. As ‘an example ‘0 ea a shay} 
select the Digest relating. ta Barristers ang 
Attorneys, contained in:the present part. 2>— 
~ tl st, As to ‘barristers, Mp, Crabb sets 
forth that rerses eeehy ge? yahoos 
“a4,8 G43 oS Votes Mrerh oe jeagend Jae 44a) Ini 3 
1 There are several miscellaneous proviso 
respecting barristers, as,to {herr qualifi 


The cade'appears to 'mé' to'be’ 2’ case” of ‘tom: 
bined agency and trust, and’ am 9 . dpmion 
that the defendatit has so atted:‘as ‘to ' make 
himself personally asrswerable‘to ‘the plajntitf 
for the whole sum advanced.) + Ls 
' The defendant seetis to have thotght he dx 
only pe or solicitor: ‘Ké says,’ he believe! 
that the plaintiff wae induced to ‘gtcest the ioe: 

Mmofttgage on seeing the valuation of Mr: yton, | ta. be commissioners of inquiry respect) 
tfh-| xchange and purchase, of. glebe lands, by, 


and of Wiley and Ash ; but ‘he stated forthith-| exchange and purchase, of glebe land: 
self, that he was not aware of the value ofthe | 56 G. 3, c. 52; 1G. 4, ¢. 63.6 G.4; ¢,,85 to 
remises,' arid did not Consider it'to be his duit; be, commissiqners, and, judges in the Cop of 
o ascertain the actual valne’of the property oh Bankrupteys hy the.1,& 2.4, s- 56, sre Dig. 
which the plaintiff advanced 'the tnoney ; ‘that Part.I,, tit. .Bar: TERS,;, Ey, Beh BA VROg 
is, im the defendant’s view of his duty : he rey | barristers, in, the. reustration..9 xaicen HY 
prevail upon his' chent'to adv¢ptice yroney ott a /-6.4 7, Vic. cy.h9,; repealing and amending 2, 
representation commun cated by the defendant | 2. W. 4,\c. 45, 4d. art dq, tit PaRLaAME ‘Tay 
himeelf, without ‘any khowlelige' of its:trth. _ The duty on. the admission. of; Nar 
He further states, that he' does not ‘lieve that | is fixed. by the 55 G, 3,.c, 184, Shak fart J,/ 
the laintiff relied on atty thing said by him ‘as|; The. 3. 1, c.,29,,subjegts aerjeant o} 
to the value, hut ‘made rei eed ri ‘Various | der.ar other, to. imprisoping t for a yea a 
quarters of the value of thé sect ity, but he lis day, for: deceit, and never ; ter, to.b a . 
produced ‘ho evidence « wha rn soport of| plead; the 13 E.1,-c, 49 grohibits the. Kip 
this allegation.” : His lordship directed that an | counsel from receiving apy Jand that as qm p. 
account of what tras due to'the'ptaintiff Should heforg HH. M.5 arid ;by.. the 2.8 3 AW4sG- 
be taken, and the estate ‘cold, the'ptifthatt- | s. 52, a barrister is, not te attend,,jna Fev 
money of which was to rhe tas ty’ payment, | barrister’s'court; but by the 7 W. 4, and.) V. 
adhd the Aefendant ‘was to be’ h it pereouslly 511%; any person “chatted ‘with acfelomy may 
fespondible for the deficiency and'for' the costs ‘be “admitted to -make. defence: by: counset s:-eb 
bf the suit. ‘ Pees “bedi lect, : by -8 & 9. Vick 10, in: procecdiugs in; bastardy, 
gles ~ "| parties may be assisted by counsel; the GG. 3, 
" Is 83, -superseding’ prior ‘statutes,- regnlates 


1¢ ‘ A ee Ped Le Th 


; OF ele ,a° 


P " roy we 4 - + 2 
Me Meek SS Pe kt I et Sot ee 


ws" “Rept Cpubiee Digest hid Tider to'all' the Statutes. °°’ 


what Ga@ife aie fo-be thier? Hy’ bitters in 
general; and the LO.G_4,c. 7, regulates what 


ars to bp. taken by Roman Gathoicy, Hy the 
J Give. 93, the ruleg of the insti han 
cRY: ev ee wilt abany 


Word sane the 16°) 4; ¢. 56) attended! hy '4\& 5 
Wi 4p\ep 40, verttuins\a similar provision: for 
Bias areas Part-I! , tit, Barnietans, 

ANKS (HAVINGS),. FrizypDLy Sogieties, 
and; Royan Carnoxics; also: post, tit, Bas- 


TARDY. -, -., ; oe eete ci 

By tha 5&6 W.'4, & 76, ‘the Municipal 
Carparations: Att, and. the 5 & 6.V.'c..98, to 
amend the law concerning: prisons, /barriaters 
are Spppinted to arbitrate in a) of Aiffesenge 
concerning certain accounts; and the 7 & $V, 
t.'93, extends the provisions of these two acts 
wet 'IN#Ra.!” Re 
S87 8 BIN BY! Bdabling Barristers ‘api 
pointed to arbitrate between Counties und 
‘ not alegre sendy — aa Hesse = 
Sect. 1:-Liifter’ reciting the 5 & 6'W. 4; 
¥6,'ahd § &'@ V. c. 08, enacts that in’ any case 
an whith a bartister has been or hereaftdr shall 
be — din = a acts, to arbitratt be- 
tween, the parties, he shall, upon the requisition 
in Wwriing 7 the treasurer of the pa by or of 
the visiting’ jastices of the prison, or of the town 
¢lerk’ of the' boroagh, on beialf of the : council 
ofthe borough, who shall be-interested In the 
decision'of such borough, ‘be empowered, if he 
think fit, before makiag his award, to state one 
OF more special cases touching any of the mat- 
ters referred to him for the opinion of such 
one of the superior courts of common law at 
‘Westminster as he shall direct, of to raise in 
any award to be made by him at any time any 
questions for the opinion of euch court ; and 
euch court shall hear and determme the matter 
according to the practice of the court upon 
special cases, and makes such order as to the 
costs, and by and to whom and in what manner 
the same shall he paid or borne, as to such 
court stall seem meet; and the decision of the 
court shall be binding on such barrister in 
thaking his atward. si 

“Sect. 2.—In case any barrister so named 
‘dies or refuses to act, or is disabled from act- 
img either from ceasing to practise as a barrister, 
or for arly other reason, before making his 
award, the several parties before mentioned 
may name another barrister for the like pur- 
i and the barrister so newly named shall 

ve the same authority to decide the matter 
in difference as if no other appointment had 
been made; and in every such case, in which, 
before the passing of this act, a second barrister 
has been appointed to determine matters left 
pine tat Sayre gecanee yg barrister np 
appoin or that purpose, the appointment o 
such barrister shall be deemed good.” 


The Ist Part (p.188,) contains re- 
ferences to the following statutes, regard- 
ing the offices conferred on barristers :— 

“2 & 3 W.4, c. 45, as to revising barristers. 

“56 Geo. 3, c. 52; 1 Geo. 4, c. 6, and 6 


‘tetas 
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1 36 


360. 1, a8 to barristers of three. years’ 
standing, appointed as commissioners for. the 
extiatge or, Piigchase of lands, “hd ark 
Nf, ‘aap ? 1, ¢: i a8 to decei Cael ee eee 
““7'W, A, and I Vict. ¢ 114, authorizing de- 
fence by‘counsel, 
“13 Ed.1, ¢.49, ag to King’s or Queen’s 


| Gis. 4: és 


th. tas a || 


Counsel. ini 
2nd," As to attorneys and ‘solicitors, the 
leattied dathor gays’ that tlieyhave been 
the subject, of many statutes, several of 
which are now. repealed and their pro- 
visions consolidated ia. the -General Act, 
6:57. Vict 20): for) which he. refers te 
the .Srd : 
licitors?’- =" 
_,  Attornies and solicitors bave been the sub- 
jest of many. statutes, several of which are now 
repealed aad. shejr. provisions. capsglidated in 
the. General Ach. 6 &,.7, Vs ¢.73,:, #80 Dig. 
Part, 11f,, tit. Sentcirors,; Among the statutes 
or particular enactments which remain in force, 
are such as relate ta making attornies — 
pearing by attorney, as the 20 H. 3, c. 10, for 
making auits to several course; @ E. 1,0. 8, in 
pleas of trespass; 13 E. 1, St. 1, c. 10, for 
making general attornies; 13 E. 1, St. 1,.¢..15, 
for infant eloignes suing by. procheia amy ; -7 
2, c, 14,’ for persons sued upon wiits of 
premunire who are departing the realm with 
H. M.’s licence; 7 H. 4, c. 13, for impotent 
persons on reversal of outlawries; 15 H. 6, c. 
15, for religious persons; 18 El.,c. 6, for im 
formers who may sue by attorney; 29 El, c. 5, 
s, 21, for defendants in penal actions; 11 G. 4, 
and | W. 4, c. 65, for persons under disa- 
bilities; 7.W..4,.and 1 V.,c. 114, for persona 
tried on any charge of felony. See further, 
Dig. AtrorNigs AND Souicitors, Parts L, 
I}., Souicirors, III. 
_ * Attornies are probibited by several statutes, 
as the3 EK. 1, cc. 25, 29; 13 E. 1, ¢. 49; 1 E.3, 
St.2,c. 14; 7. R.2,c.15; 5 El, c. 9, from 
maintaining suits unlawfully, see Dig. Part I., 
tit, Cuampxerty and MANTENANCE. The 3 
E. 1, c. 29, inflicts a penalty on a serjeant or 
pleader committing deceit; the 7 A., c. 12,8. 
4, declares that an attorney, suing out process 
against an ambassador, shall be deemed a 
violator of the law of nations, and may be 
unished as the Lord Chancellor thinks fit, see 
Dig. Part I., tit, AMBAssADOR; the Annuity 
Act, 53 G. 3, c. 141, probibits solicitors from 
taking more than 10s. in the 100/, for broker- 
age, 16, tit. ANNUITIES. Embezzlements by 
attornies are now made punishable by the 7 & 8 
G. 4, c. 29, ib. tit, Larceny; the 52 G. 3, c. 
63, on the same subject, which is included in 
the saving clause of 6 & 7 V.. c. 63, Sched. I., 
Part Il., was already repealed by the 7 & 8 G. 
4, c. 27, ib. Part L., tit. Larceny. The Uni- 
formity of Process Act, the 2 & 3 W. 4, e. 39, 
provides, among other things, that the name of 
the attorney or party suing, and his place of 
abode, shall be indorsed upon the writ of capias, 
and if it be not issued by the attorney’s au- 


"Tl goa 
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thority, that the defendant may be discharged, 
ib. Process, tit. Attorney, Indorsement. 

** Persons convicted of long a perjury are 
disqualified to act as attornies by the 12G. 1, 
c.'29, see Dig. Part II., tit. ArrorNigs and 


Review: Crabb’s Digest and Index to the Statutes.— New Statutes. 


lects of those whom they have served, see 
NFRA. 
“The repealed act, 2 G. 2, c. 23, 8. 23, con- 


tained some provisions respecting the taxation 
of bills of costs delivered in by attornies and 


Soricrrors, confirmed by 6 & 7 V., c. 73; 8o| solicitors, which bas been re-enacted with con- 


an attorney or solicitor may not act as such 
while he is a prisoner, 6 & 7 V., c. 73, 8. 31; 
so he may not act as agent for any unqualified 
person in any court of law or equity, ib. 8. 32 ; 
so he may not be a justice of the peace while 
he continues attorney or solicitor, 1b. 8. 33; 
except in places having justices of the peace by 
charter, ib. 8. 4, see Big. Part III., tit. So- 
LICITORS. 

_“ The service of clerkship and all that is ne- 
cessary for an attorney’s clerk to do to qualify 
himself for admission as attorney or solicitor, 
ig now regulated by 6 & 7 V., c. 73, 88. 5—5, 
16, tit. Soticirors, by which the 2 G. 2, c. 23; 
6 G, 2, c. 27; 12 G. 2,c.13; 22 G. 2, c. 46; 





siderable additions and alterations by the 6 &7 
V., c. 73, 68. 37—43, see InrRa.” 


Mr. Crabb then states so much of the 


6 & 7 Vict. c. 73, as relates to the taxation 
of costs, namely, ss. 37 to 41, inclusive, 
|and gives the several decisions on the con- 


struction of those important clauses. To 
which is added the 7 & 8 Vict. c. 86, for 
the relief of clerks to attorneys and s0- 
licitors who have omitted to inrol their 
contracts, &c. . 

These extracts may not be uninteresting 
at the present time, when the exclusive 


23 G. 2, c. 26, are repealed; the duty payable preference shown by the legislature to the 
on the admission of attornies is fixed by the 55 higher grade of the profession is under- 
G. 3, c. 184, Sched. Part 1. ._ | going considerable discussion. It may not 

Formerly the admission of an attorney in | be matter of surprise that where barristers 
Se eee eee ad attorneys are both eligible to fill par- 


another court; but by different acts now re-|~. ome 
pealed this rule had “les departed from, and ticular offices, the superior influence of 


now by the general provision in the 6 & 7 V., the former should generally prevail; but 
c. 73, 8. 27, persons duly admitted in one court, it is neither politic nor right in government 


are capable of practising in all other courts, on 
signing the rolls of each respective court. The 
inrolment of attornies in courts of law, and so- 
licitors in courts of equity, is also regulated 
now by the same statute, 6 & 7 V., c. 73, s. 20, 
see Dig. Part IIL., tit. Sonrcrrors. 

_“The granting certificates to attornies and 
solicitors is regulated now by the 25 G. 3, c. 
80; 37 G.3,c¢c. 90; and 6 & 7 V., c. 73, ss. 
21—25, except that ss. 27, 31, of the latter Act, 
(for which see Dig. Part II., Arrorniss, &c., 
tit. Certificate,) are repealed by the 6 &7 V., 
c. 73, and other provisions substituted, ib. Part 
IIl., tit. Sourcrrors. By this last Act re- 
enacting the provisions of former acts, persons 
ones without certificate cannot recover 
ees. : 

“The provisions in the 18 H. 6. c. 9, as to 
filing warrants of attorney, in the 32 H. 8, c. 

32, as to entering warrants of attorney, and the 
18 El., c. 14,and 4&5 A.,c. 16, as to filing 
warrants of attorney, are repealed by the 6 & 7 
V., c. 73, Sched. I., Part II.; but warrants of 
attorney are provided for by the 3 G. 4, c. 39; 
1&2 V.,c. 110, ss. 9,10; and 6&7 V.,c. 
66, see Dig. Part III., tit. Warrants. 

“The Annual Indemnity Acts contained a 
provision that defects in the service, &c., of at- 
tornies should not disqualify persons who had 
served them, if otherwise entitled to be ad- 
mitted ; also that application for striking any 
attorney off the rolls on account of any defect 
in the articles of clerkship should be made 
within twelve months after admission and in- 
rolment; but these provisions are now made 
perpetual in the general act, 6 & 7 V.,c. 73, ss. 
28, 29; and by the 7 & 8 V., c. 86, further 


to exclude any class of men from the pos- 
sibility of promotion to useful offices. The 
public service requires, at least, that the 
power of selection should not be limited to 
one class. 


NEW STATUTES EFFECTING ALTERA~ 
TIONS IN THE LAW. 


THREATENING LETTERS. 
10 & 11 Vict. c. 66. 


An act for extending the Provisions of the Law 
respecting Threatening Letters and mg. 
Parties with a view to extort money. roth 
July, 1847.] 

}. 7&8 G. 4, ¢. 29; 9G. 4,¢.55; 7 W. 4, 
and | Vict. c. 87.— Persons sending threatening 
letters, accusing others with certain crimes, with 
a view to extort money, guilty of felony. — 
Whereas it is expedient to extend the provisions 
of so much of the statute made and in 
the 7 & 8 G. 4, c. 29, intituled “‘An Act for 
consolidating and amending the Laws in Eng- 
land relative to Larceny and other Offences 
connected therewith,” and of an act in 
the 9 G. 4, c. 55, intituled “An Act for cen- 
solidating and amending the Laws in Ireland 
relative to Larceny and other Offences con- 
nected therewith,” as relates to the offences of 
sending Threatening Letters, and aleo so 
much of the statute made and passed in the 1 
Vict. c. 87, intituled “ An Act to amend the 
Laws relating to Robbery and Stealing from 
the Person,” as relates to the Offence of accus-° 
ing Persous of unnatural crimes, and to make 


protection is given to clerks against the ne-| farther Provisions for the Punishment of such 
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Offences: Be it therefore enacted bythe Queen’s | passed in the 5 G. 4, c. 84, intituled “An Act 
ae — Maj ty, by cre poy oe mal 9d the Transportation - oe ibys Great 
and consent of the Lords spiritual, and temporal, | Britain,” it was enacted, that it should be law- 
Set ne 7 oe — ie ful ays Majesty, by wc order so ipl va in 
sembled, an the authority of the same, t | council, to declare his royal will and pleasure ., 
if any person shall Liesl send, or deliver, | that male offenders soevinsed in Gia Bates: 
Se eres Coie 1 oe. kar putas ei bs na a 
a either | p on, sho e ke our in an . 
the person to whom such letter or writing shall | of his Majesty’s yer out of Seal te 
be sent or delivered, or any other person, of | be na:ned in such order or orders in council : 
apy crime punishable by law with death or| And whereas it is expedient that it should be 
transportation, or of we assault with intent to | made lawful to remove to the same places of 
commit any rape, or of any attempt or endea-|confinement any male offender convicted in 
vour to commit any rape, or of any crime in | Ireland who would have been removable there- 
and by the said first-mentioned act defined to | unto if he had been convicted in Great Britain : 
be an infamous crime, with a view or intent to | Be it enacted by. the Queen’s most excellent Mas - 
extort or gain, by means of such threatening jesty, by and with’ the advice and consent of . 
letter or writing, any property, money, security, | the Lords spiritual and temporal, and Com- 
or other valuable thing, from any person what-; mons, in this present parliament assembled, , 
ever, or any letter or writing threatening to kill, and by the authority of the same, That it shall 
oy murder any other person, or to burn or de-| be lawful for one of her Majesty's principal . 
stroy any house, barn, or other building, or | Secretaries of State to direct that any male 
any rick or stack of grain, hay, or straw, or | offender convicted in Ireland, and being under 
other agricultural produce, or shall knowingly | sentence or order of transportation, may be re-. 
Tae said outumote o€ ether of thu very vach any euch place of contineraeat vet of Ragland, 
offender shall be guilty of felony, and, being in like manner as if he had been convicted in 
conyv.cted thereof, shall & liable, at the discre- , Great Britain; and every offender who shall be 
tion of the court, to be transported beyond the; so removed shall continue in custody, and shall 
seas for life, or for any term not less than seven | be kept to labour in a place of confinement to 
ears, or to be imprisoned, with or without) be so provided, or any other place of confine- 
hard a ae any term exceeding four ; ment to be dager os to _ “rage tt! her: 
years, , if a male, to once, twice, or| Majesty out of England, until her ajeaty ) 
thrice publicly I grog pr ho (if - | shall otherwise direct, or until on simp . a 
court .s so think fit), in addition to such {be entitled to his liberty; an t | 
imprisonment. | enactments of the said act relating to the re-_ 
_2. Persons accusing others of crimes herein-|turns to be made concerning every person in™ 
before mentioned, with the view o er sobcitl bowled in each of such places of confinement, 
money, c. guilty of felony.—That if any person and the powers and duties of the superintend- 
shall accuse or threaten to accuse either the,ent and overseer having the custody of an 
as ppt: sgn . —_— such i to m8 a = uch: 
or any other person of any of the} offenders while eo confined, and the time 
crimes eveta bosons specified, with the view oe | during which they shall be so confined, shall, 
intent of any of the cases last aforesaid to extort | subject to the amendments made in the said 
or gain from such person so accused or threat- | act by an act passed in the last session of par- 
ed to be accused, or from any other person | liament, intituled “An Act for abolishing the 
whatever, any property, money, security, or| Office of Superintendent of Convicts under: 
other valuable thing, every such offender shall | Sentence of Transportation,” apply to all such » 
be guilty of felony, and, being convicted there-| male offenders convicted in Ireland and re- 
of, — be rr _ gripes — — | moved under the era of — act, as at they 
to transpo ond the seas for life, or; had been convicted in Great Britain and re-. 
for any wean not less tia seven years, or to be| moved under the gr pair's of the first-recited 
imprisoned, with or without hard labour, for| act to such places of confinement. 
any term not exceeding four years, and, if a; 2. Offenders under sentence or order of trans- 
male, to be once, twice, or thrice publicl or| portation may be removed to any prison in Great 
i fink Britain. —That it shall be la for her Ma- 








gree whipped (if the court shall sot 
}, in addition to such imprisonment. jesty, by an order in writing, to be notified in 
; ———e writing by one of her Majesty’s principal Se- 
CUSTODY OF OFFENDERS. cretariea of State, to direct that any persons 
10 & 11 Vier. c. 67. under sentence or order of transportation 


within Great Britain shall be removed from the 

An Act to amend the Law as to the Custody of| prisons in which they are severally confined to 

. Offenders, [9th July, 1847.] any other of her Majesty’s prisons or peni- 

1. 5 G. 4, c.84.—So much of 5 G. 4, c. 84, aa | tentiaries in Great Britain, there to be confined 

enacts that male offenders sentenced to irans-|for such time as her ra pe by any such order 
pertation may be kept to hard labour out of | notified as aforesaid shall direct, not exceeding . 
England extended to offenders convicted in Ire- | the time for which they might have been ag 
land.—9 10 Vict. c. 26,—Whereas, by an act} confined in the prisons from which they shall | 
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have beep severally removed ; and the expense|' : CRIMINAL! LAW: — SECONDARY: ” 
of maintaining any such person in the prison) = '.. | PUNIS ae 
pod fn 7 shall be removed. under prong . : 

t itional incurred in aoe Se Tar eet ee 
such prison 7a cece renioval and confnemnett, __ To the Editor of the Legal Obsaroer.; 
shall be defrayed in like manner as the expense CULTIVABION OF WASTER LAND}: 
of maintaining any such person in amy place of) Ag an adjittict to what Wad déen | sed Th 
confinement appointed under the firet-recited | my last letter for reaping tlie harrést of the seas 
act. by convicts transported to vessels posted for the 

3 purpose; wé may now turn to the no bse ¢ 
- ELECTION OF LAWYERS FOR prema - coh g ier algae ardizen A “es 
. mT tivation of ‘waste lands, which’ ate ta 
THE NEXT PARLIAMENT, found in great abundance in eyery quarter ‘of 
N did f 1 oe th the empire. ‘This would be attended, however, 
So ed onemaniainic eck’ selelovale alge ©! with such difficuity and expense, that’it cer- 
profession are coming forward. ‘ Another tainly does not seem to be practicable ‘during 
and another still succeeds.” _ «| their statd of -punishment ‘and’ proBation. 
“Mr. Humfrey, Q.C., of the Midband | Divide +? impera' does not apply here as it dues 
Circuit, will be proposed for the Borough|on‘board'a ship, But tho it could not 
of Cambridge, on the Conservative interest. | #ftty or etonommically ‘be’ undertaken by the 
This gentleman is a bencher of Lincoln’s| SOMTi#ts, the same objection would not hold ‘as 
ha, and led to the bar in J it regarded‘ those who had pass¢d thé'o “of 
a oo 0 the ar in “UNE, | their punislithent, and were’ to ‘alt appekratice 
1823. _, . -,° |idesttous of flying from, instead of into, ‘érfine 
Mr. Bethell, Q.C., is a candidate for| again: for # imbaintenance. When ‘dischattre 
Frome, a small constituency, represented urd put in possession: of they Rtthe' cutas 
since 1882 by Mr. Sheppard, a Con-| gained ty them and peti a aed a seb 
servative, formerly a merchant. Mr. | their-outht, to euch men ft might, and probably 
Bethell is a bencher of the Middle Temple, | ¥o#4;be the most ‘acceptable mode pea 
seal eee oalla? iy Wha har i' Noveadl it and their labour apon the cultirdtion of 
18 3 He h ——_—e My 4) OVEMDET, | wastes: ‘As this subject differs sd erititely from 
23. He has the largest practice in the! that of the fisheries, both as to muterial arid the 
court of the Vice-Chancellor. of. England, | applitation’éf labour, = miote partictftar’ state 
to whose kindness he is indebted for an | ment will be requisite thé more readily to‘ems 
adjournment of the court for two days, to| Urace it: ‘Though it cannot be’ tohindered ut 
enable him personally to conduct ‘his all less practicable or heneficiat, nF ta the ‘edd 
any “¢t] ices » | 168s eétwte; yet itis to be carried ‘out by dif- 
canvass, and sue for “the swect voices ” nde pte er 
of the electors,—a useful lesson of urbanity, | Tent means. What 'leads‘ me very earnestly 
2 “lg ¥* | to'the recomthendation of such! rieasuré ts; the 
According to the arrangement amongst | prored fact ‘of its Yost salutary *influetice” fi 
the liberal candidates for the borougis of| what is properly called the allotment syste 
Marylebone, Serjeant Skee retires, and | This systen ‘is wrinply thé Rttiny “to # labourer 
Mr. Whittle Harvey will go to the’ po)) | ee® « emalf plot’ of d hs ‘he ear 
under very favourable auspices, 5 meptrertone igs eg Hag ie a 
Mr. C . ‘. ..| accustomed labour. For this he'piys a’ 
Mr. Charles Pearson is well’ sup dquil'to. that of ‘tie general farmer, and no 
ported in the ee of Lambeth, to ihote, except whut may'enffice fora Fike propor 
every elector of which, being upwards of] jion-ofeneen ears ¢ Of ati aek 
whi tlon-of rates ‘and taves: | A qitetter of ati dere te 
13,000, he has distributed: an able address. | the perieral average that has best ariswe > 
Bir Fitzroy Kelty, it seems, has ttans-| purpose: 'Fhis, well cultivated by the spade; 
ferred his regards from Cambridge « to | yields the stiaM tenant about 6/) a year’ im the 
Lyme Regis: ! | , stop produits in a scaly ‘eid 
A ey i : ' L] af e' utar * ts ‘0 “8 teri 
spite. Freshfeld is proceeing, unler| BM MG, he altary fc of he aye 
most promising circumstances, in the city,| ayn ne’ t6 athefit of ou, and, quoting froin the 
— righ along. ee other! tatorrers’ Friend’ Soviety’e re He LOK 
classes of electors, he receives the support'ef | lowing exarnples wre 17 Ti: ab pabttedlanty: 
alarge number of solicitors, He will, doubt! plichble to the-prevest yiarpoes. ari it 
less, bestow lis best attention on the griev.| strates the value of the syutem! in iptebenting 
ances which they seck to redress, in relation, | time? ‘anid aluo in testérin ‘ehe'ctiyainul ‘agai 
not only to their own just interests, but the Wen Honest position’in society 4! pena 
cesar’ Aira arial ey ae} 7s he parish Krom which thielfolidwitig feftort - 
due administration of the laws, and thejr ceugtt al haa ; 
, Pt ie forviished ‘contami ' abot 2,000 Rahte} 
wise and careful amendment. +... 5: | andl previons to 7834) whetr the diidtinente wete 
.| Mn. Bremridge, the Coroner for: Devom| first gramai, the! appréhiehedehe':tor :diRerane 
Soroah of Pe’, ‘to bevreturned:: for :the | offends dgairiot thie fmaencgl dogo em 
ou Barnstaple, where He proetised | ydary'and in the yenre 1840; 09, add 3, reve 
with great credit'as a sdlicitor. / bce res wiki not ‘one.’ The narhes ‘uf the  fellowinyy re- 
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forties) chavectite bavé/beak fatwivtiedl,| bat for |-- New, then, as to the eventual risks likely 
obvious reasosie/ wd /sippirdds ‘them and give to-vattend : the measure; for jand would 
numbers only. have to -be:taken or purchased at least 


“No. co to the . rison | sufficient forthe first operation. Assuming 
in No.1 vas conpiad “He 1 allot- |,the mamber of 500. discharged convicts without 
ment ire ny'8 837, und reesiret ie nth the 


other zncans of immediate employment, save on 
dor.gepera } Lconducten, x7, 
ma ReTATRIttER, in 1992,) (WA Bair 
aling,,.and, eftearpting .er 


the-lamd to be s0-let to them, 1,000 acres at 

least would be the amount meeded for the pur- 
the, .watchmaa 5... bewag | farmer 
pores ae in “and. his | ac- 
— waa, transported for life,, He was ad- 


a. The rent _—s that of the general 
tenant in 1836; and oa ewe Tay 























wae an acre, what secu- 
rity eral thiqre be for the payment of 2d, per 
annum for twa acres from each tenant? Pur- 
mm suing the necessary coutse that each must take 
decal Ney with not se gh in the cultivation of his farm by the spade, he 
ce, at ong of sca ov ‘will within the first féw months, in the digging 
. Chases jon asoh dae fea’ adage -of ‘his farm,' have made it equal 
mee bap ‘coipmitted.; in. 18a? for. highway in value to the rent,: so thet if he'could go no 
bery, and.at the same. time ..was, guapected |:furthet/the.taost improbable, thing. that can be, 
pitch founterfeit seein. . ‘The, praseeuter, |,the rent; would.be secured,.and the further he 
from, gorpe caiue, Was prenniod. fron froma appeasting | went on, the better alsp would be the secyrity 
i consequently .be  seqpaitted. | in the Lyre itself; that the risk would be 

44,044. an. Aliptment.; granted to, pe in, 1834. | dually lessening as the benefits were gradually 
me eh he received, a, prize.af( 24 for good extending.‘ But ‘as ‘the 'terianit ‘would have 
ch;,tha.second year, one.paunds the taisd | earned a little money to start with, the greater, 

che xeceiveda certificate,.of the _fatize ap therefore,;' the probability, that no ‘ diffiéul 

P the cemmittee;.and, the fowyth year whatever wrould exist in. respect. The e 
Fa aal He h haa. now ;removed fram,: the | amples. are taken in-the, atrongest. way against 
= an ‘placed by the liberality of a.neigh- the experiment, and prove in truth that there j A 

man 19,4, comfortable cottage..to no risk in it. 

ich is’ attached iva acres anil a half ataxery | 
morierate rent. . 


If the allotment farms were established near 
the ‘curing stations, they would to 4 con- 
siderable extefit benefit each other; the refuse 
of the latter being taken off to: eorith.the: soil 
of eae egg increase, its: produce. ~The 

of she former, again, thus inereased, 
far rnishing a.portion of the food to the inmates 
of the curing house. “The reciprocal advan- 
tages are indisputable, and they equally tend 
to the restoration and advancement of cha- 
tabter; ‘ve that’ by slow ‘but secure steps and de- 
breex_the tmass of'crime is transformed int 
doe. of productive induetry and eontentment. 
We may: now return to the common question 
of profit and loss in the, whale of the proposed 
measure. If it were clearly shown that, the 
val he exteacts £9.00 to twelve, Gases. ‘ang. il saving hence arising will be very considerable, 
are ek ep like magner favourable to;the xeformation then all doubt or hesitation ought consequent! 
op Fens Beeliet wn on entire ptt amr we ony and - oe and easiest 3 
vantages of civil sogiety, . Such proofs,a to carry the plan into operation.’ - 
‘benefigial tandgnpy, of the allotment.ayqtem | ing the sum of 260;000/., then, as: the ammount 
are pipe eng all arguments. to satisfy. eit el now annually spent in oy EE only sad 
nos mind,. The matter .ig,, simply -hexe | punishment on board the hulks at home, then 


fan aeay + A maa sent to the. ‘treadmill for wahort 
ipod sonduct... Ha, jes two 
mae Cand latted,, to. him, early :in, 1939 
angl ince that.tume, has given. noeause wi att | pro 
“3 for complaint. ., 

AF * No. f.Was, sentenced to, ‘thse months j im: 
in 1834, for: felony: Ha had anal 
granted, him in. .1838,- and..sin¢e that 
time fat] map conducted -himaself, en a, prey 
‘iy ot tri a 
T Ro & wos vas. comspitted, to son. for a.shart 
period 1933. . Jn 1938 he puis an ,allotusent 
and js NOW ja.very, bye nd iiadped 

srions charact er.” ‘Sf |G y Pgs 


t te, een. (3m: io. regard, ‘to 16 bo et-us see how this could be best a applied to the 
r period ishment is »j On ruareione 100 or 150 vessels fitted up for the 
cei ies, may: former. letter, o£ | deep-sea fisheries én the west coast of Irela 
ve tant constant dong’ A ipa mn rie 7 d requite — or > Age Hera afore- 
2 i my if may be fair presomnenl | dat capital, as it may be o when t 
a che corsention. will. have Gated them | plitd.: Bue the expenditure does: not: 
hy for, haginaing ‘a more, advestagenus | again. piece many jeare, and in-the meanwhile. it 
cr peace ipdependens course.op, Sheair., proy; yides, the means for repayment, from the 


account. For. » Leweven,.a lacgern farm | profits of the undertaking. In this there isa 
than.a rales pore. would be. meoded, as | strikih improy ement over the present mode of 
their, whole tivelibood weuld be-prabebly thence | expen of the sume atnount’' Now, ther, 


deriveds.s.An. Al gases, then ayhere. parties exe | a certain vention of elothitig sto be provided 
nat-engnged)in dabousifer othe, fram: ene-ta | for 4,660 eerevas; ans ‘mil the whole of their daily 
Ome, PF: we. fanree BCT ER, | snl pak ane ace mag cgay “the: I of p5iia 

propartion aoujd., very: eamly, ar for. each, this, v Fequire:60,000/, more, 
adjusted.acrording to eircumatances, and vary Stich outlay will always under, any., circpme 
ing with them. sinislaichel o 5 


‘390 
stances occur. “We have still left the eam of 
40,0001, or 30,000/. to be applied in the erection 
of the curing department, and in the taking or 

urchasing of waste land for allotments. Divid- 
ing this latter sum, it will probably suffice for 
both purposes, but cannot occur again to the 
like extent ; on the contrary, it bears the cha- 
racter of an investment of so much that could 
scarcely be more profitably made. In the 
second year, with the same income, we should 
require not a great deal more than 60,000/. to 
be expended in maintenance, thus saving the 
remainder for other purposes as may be re- 
quired. As an increase may arise in crime, 80 


would there thus be the increased means of 


meeting it, thongh not for vessels to an equal 
‘amount, yet in considerable numbers, till the 
periods of Mg ee of many convicts gradu- 
ally expired. This diminution would go on 
‘every year, and make way — for a 
like portion of fresh criminals. us now 
look to the other side of the account,—the re- 
turns that may be well expected and relied 
‘upon. Inthe deep-sea fisheries there is but 
little, if any, variation in the supplies. They 
' suffice, as has been seen, to yield 15 per cent. 


profit in the case before quoted. This profit’ 


«embraces, of course, every outlay of outfit and 


maintenance of the crews, and also their wages. | 


“Upon this sure footing then, already so clearly 


proved by actual experiment, is it going too far 


to assume that the whole of the money requi- 
site for maintenance will be returned? that 
60,000]. a year, more or less, will be saved? 
Tt seems to follow as a matter of course. But 
‘we have more, we have returns on the invested 
“capital that give an adequate remuneration for 
such investment ; so that unless the most gross 
‘mismanagement takes place, no loss whatever 
“ought to be incurred. I have forborne to go 


into details, or minutely to carry out further 


estimates where the ground taken is of a nature 


#0 novel and untri 


are well-founded and near the mark, they will | 
not fail, doubtless, in their respective particu- 


lars. It should not, however, prevent the ex- 
periment being tried, even if the estimates 
should exceed the returns, or even come 


short of the expenditure. ‘The question is this, | 
can 150,000/. a year be better laid out and | 


more to the interest of the country and the re- 

formation of the convicts by the means pro- 

posed than 7 the present mode? Is it better 

to punish rather than reform them ;—to provide 

unproductive rather than productive labour for 
“them, and afterwards to turn them adrift to 
‘commit new crimes and misdemeanors ? 

Joun ILperton Burn. 


‘CONTENTIONS AT THE CHAN- 
CERY BAR, 





Tre Court of Chancery, amidst all ‘he! 


complaints of its procrastinations and tedi- 
ousness, has enjoyed the reputation of 


' 
' 


| 


. If the general statements | 
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kingdom. Advocates whese nerves were 
not strong enough to endure the turmoil 
and contention of the common law bar, or 
the animated conflicts of a nisi prius or 
assize court, and who shrunk from the 
angry disputes at the Old Bailey, deemed 
their feelings safe from outrage, and their 
temper from irritation, in the presence of 
the judges of the High Court of Chancery. 
There might be an occasional sarcasm from 
'a Heald or a Sugden, an elaborate joke 
from a Wetherall, or a flash of wit from a 
Rose, which might produce a slight de- 
‘termination of blood to the head of the 
‘opponent, but they were always adminis- 
‘tered without acrimony, and led to no 
‘breach of legal friendship. 
| Now, however, it seems that the stormy 
‘discussions, not only of “ the other side of 
: Westminster Hall,” as it used to be called, 
‘but of the Criminal Courts, where some al- 
‘Jowance may be made for zeal in. cases of 
‘life or death, are transferred to the hither- 
to decorous purlieus of a court of equity, 
and in the presence of a judge who, above 
jall others, “bears his high office s0 
meekly,” and with such unvarying urbanity 
| to every one. 
We cannot introduce to our readers “ the 
'scene,” as described in the newspapers, be- 
tween Mr. Purton Cooper and Mr. Bethet#, 
Counsel of her Majesty, learned in the law, 
| but shall extract from the pamphlet of Mr. 
| Cooper his version of the facts, vouched 


' 


. by the authority of several of his brethren : 

“Karly in the morning of Tuesday, the 13th 
instant, a cause was called on in the Vice- 
‘Chancellor of England’s Court. Mr. Bethell 
_ was the leading counsel for the plaintiff, and 
Mr. Cooper was the leading counsel for the 
defendant, It had been arranged on the pre- 
ceding day, the cause being one of little m- 
portance, but nevertheless, likely to occupy a 
considerable time, that the junior counsel for 
the plaintiff should proceed, notwithstanding 
Mr. Bethell’s absence in the House of Lords. 
On the cause being called on, no counsel ap- 
peared for the plaintiff. When the Vice-Chan- 
cellor took his seat the junior counsel for the 
plaintiff had intimated to Mr. Cooper his in- 
tention to open the case; but there were cif- 
cumstances which afterwards induced a belief 
in the mind of Mr. Cooper, and, as the result 
has shown, a similar belief in the mind of the 
Vice-Chancellor, (although his Honour was 
not so fully acquainted with those circum- 
stances,) that in consequence, apparently, of 
some new pressure from the client, such junior 
counsel had finally determined, probably with 
reluctance, to take the chance of the defendant 
being unable to avail himself of the plaintiffs 
default, an experiment of late very often, arid 





" being the most gentlemanly tribunal in the| but too euccessfully, made. The plaintiffs so- 
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‘ licitor was present when fhe cause was Called 
on, and got up and protested generally against 
any advantage being taken of the absence of 
counsel ; but he did not state that his junior 
counsel was in the neighbourhood of the court, 

nor did he intimate that such junior counsel 
would be prepared to go on in his leader’s 
absence. 

““ Mr. Cooper, therefore, at the instance of 
the defendant’s solicitor, took the usual order 
dismissing the plaintiff’s bill with costs, on 
production of an affidavit of service of the sub- 
peena to hear judgment. At the like instance 
of the defendant's solicitor, Mr. Cooper in- 
dorsed his brief and delivered it to him. 

“The Vice-Chancellor then proceeded with 
the other causes. Subsequently, the plaintiff’s 
junior counsel came into court, but nothing 
passed. Afterwards Mr. Bethell unexpectedly 
arrived from the House of Lords. Imme- 
diately, upon seeing Mr. Bethell enter the 
court, Mr. Cooper, anticipating the possibility of 
an application that the cause meat ng be heard, 
communicated with the defendant’s solicitor. 

. The nature of that communication will suf- 

ficiently appear from what ensues. ‘I'he an- 

.swer of the defendant’s solicitor was at first 

verbal, but almost immediately afterwards, 

written. The verbal answer and the written 
answer were in substance the same. The 

_ written answer was as follows:—‘If the de- 
fendant’s consent to the cause being heard by 


the Vice-Chancellor is necessary, I can only a perhaps , not unmerited ridicule. 


that such consent will not be given. The b 
has been dismissed with costs, and the Vice- 
Chancellor has not, as I conceive, any power to 
* open the matter, and the defendant positively 
refuses to give any consent.’ ‘The words in 
italics are underlined. 

“‘ After some other business had been dis- 
posed of, Mr. Bethell proceeded to open the 
cause in question, when Mr. Cooper stated 
what had passed, viz., that the cause had been 
calledon; that no counsel had appeared for the 
yw ; and that in consequence an order 

ad been made dismissing the bill;—that he 
- had communicated with the defendant’s so- 
‘ licitor, who had given an answer (then only 
a verbal one) to the foregoing effect. 

“* What ensued is here copied and abstracted 
' from notes made by several gentlemen who 
were present on the occasion :—Mr. Bethell 
‘ said, that the proceeding of Mr. Cooper was a 
most ‘disgraceful’ proceeding. Upon this, 
Mr. Cooper, after expressing his surprise and 
sorrow at the use of the term ‘ disgraceful,’ 
said, that if his advice had had any influence 
with the defendant’s solicitor, the cause would, 
by consent, have been in placed in the 
‘ paper for hearing. Upon the Vice-Chancellor 
declining to hear the cause, without the consent 
of the defendant’s solicitor, Mr. Bethell said, 
‘I think this is one of the most discreditable 
acts that was ever witnessed in a — of 
justice.’ Mr. Cooper:—‘ You use language 
of this kind so often that nobody pays any re- 
gard to it.’ With reference to his Honour’s 
refusal to hear the cause, Mr. Bethell eaid, ‘ If 
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your Honour does hot do that now, which’ I 
earnestly press you to do,.you will be layin 

down a precedent, if such things are hie 
which will render it a matter for serious con- 
sideration whether counsel shall continue to 
practise in a court which will permit euch an 
advantage to be taken of an accident.’ Myr. 
Bethell then said, that a representation made 
by Mr, Cooper to the court was ‘false.’ Mr. 
Cooper repeated the epithet ‘false’ several 
times, —- with deep regret that it came 
from a counsel who, in point of business, was 
at the head of his Honour’s court; and he then 
alluded to the impossibility of hie manifesting 
his sense of the affront in the manner customary 
in past times. Contempt he would not say that 
he felt. Pity he certainly did feel. His po- 
sition both at the bar, and in society aim 

rendered what had fallen from Mr. Bet ell 
quite harmless.” ' 


Mr. Purton Cooper, in his preface to this 
statement, observes, that 


“The conduct of the bar, and especially of 
its leading members, belongs to the public. 
The only effectual control over such conduct is 
the opinion of the public. The mode of re- 
dress, to which recourse was formerly had, én 
occasions when language of insult was used, 
has become obsolete, and any attempt to revive 
it, and particularly in the legal * profeseion, 
would, without re meet with unsparing and, 
& e «je 

ut still words spoken in a court of justice, 
and by those whose avocation it is to aid largely 
in the administration of justice—words, which, 
although if the same be true, they dishonour 
him to whom they are applied, yet if they are 
untrue, dishonour no less him by whom pon | 
are uttered, ought not to pass unnoticed; an 
the only notice, which modern usage seems 
now to permit, is to make thuse for whose be- 
nefit our courts are instituted the arbiters.” ~ 


We have omitted some of Mr. Cooper's 
observations, which were doubtless written 
under excitement, and which seem unne- 
cessary to his vindication. 


NEW COMMISSION ON THE LAW OF 


MARRIAGE. 


Tre following is a copy of the Commission 
issued by her Majesty, to inquire into the 
State of the Law relating to Marriages in 
the Queen’s dominions and in Foreign 
Countries. 

Vicroria R, . ; 
Victoria, by the Grace of God of the United 

Kingdom of Great Britain and Ireland, Queen, 

Defender of the Faith, To the Right Reverend 

Father in God John Bishop of Lichfield, our 

right trusty and well-beloved councillors, James 

Stuart Wortley, Stephen Lushington, Doctor 

of Civil Law, and Anthony Richard Blake, and 

our trusty and well-beloved Edward Vaughan 


992 - ° New Comskission on: the: Bato .of Marrizge~Ordere ia Chancery. 


Williaias, Knight, and Andrew Rutherfurd,| Lord “Comenhant; Lor ‘High’ Chantelfor of 
Esquire, : Whereas an humble ad-| Great Britain, by and—with the advice and 
dress has been presented to'us by the knights,| assistance of the Right Honourable Henry 
citizens and burgesses, and commissioners of| Lord Langdale, Master of the Rolls, and the 
shires and burghs im parliament assembled, | Right Honourable Sir Lancelot Shadwels, ‘Vice- 
humbly praying, that we would be graciously | Chancellor of England; deth iereby in -purse- 
ploneed to appoint a commission to inquire into | ance of an. act of parliament. passed: rm ‘thie 
the state and o ion of the Law of Marriage, | fourth year of the reign of her present Majesty 
as relating to the prohibited degrees of affinity, | intituled, ‘An Act for facilitating the Adseris- 
and to marriages solemnized abroad, or in the/ tration of Justice.in the Ceart of Chancery,” 
British colonies: Now, know ye, that we, re-|(3 & 4 Vict..c. 94,) and of an act passed in the 

ing great trust and confidence in thc fourth and fifth years of the reugn of her 

wledge and ability, have authored and ap-| present M pent ‘intituled..““ An Act ‘to amend 
pointed; and do by these presents authorize | an Act of the Fourth Year of theiReign of Her 
and appoint you, the said John Bishop of Lich-| present Majesty, intituled ‘An Act for faeitat- 
field, Jomes Stuart W , Stephen Lushimg- | a the. Administration of Justice in the. Court 
ten, Anthony Richard - e, Sir Edward |of Chan¢ery,’” (4 & 5 Vict.c. 52,) and’ m 
Vaughan Williams, and Andrew Rutherford, | pursuance. and execution of all ather powers 
to be our commissioners aoe afore- | enabling him in that behalf, order and divest, 
said: And for the better effecting the purposes |that the rut. and order heremafter set forth 
of this our commission, we do by these presents |shall henceforth be, and for alh urposes be 
give and grant to you, or any three or more of | deemed and taken to be, a general rute and 
you, full power authority to call before you | order of the High Court of Chancery, Vrs 
such persons as you sball judge likely to afford|. ‘I'he plaintiff is not to obtain an-wrder'of 
you any information apon the subject of this | course for leave to amend -his bill aftee ajde- 
our commission, and also to call for, have ac- | fendant (being entitled to move) has served. 
cess to, and examine all such books, docu- | notice af motion to dismiss the bill for. waot of 


ments, registers and records as may afford the| prosecution, . | - tee 
fullest information on the subject, and to in-| . - Corrennam, C. - te 
quire of and concerning the premises by all -.  Danepaut, M.R 
other lawful ways and means whateoever: And - DLamcetor SHapwent, V. CE. 


we do by these presents will and ordain, that 
this our commission shall continue in full force aes, i Je ges eon 
and virtue, e that you our pce spay bead TRANSFER OF MASTER LYNCH 8S CAUSES, 
ers, or any three or more of you, may from ee ee i] Qist, 
time to time proceed in the execution thereof, | | Wi ‘eanie, ia me fad, “ ih 
and of every matter and thing therein contained, me ee - A bere of OFT. ania of 
although the same be not continued from time | Chanc erf tea oy the 3 af the As March last, 
to time by adjournment: And our further will resign his office as one-of the Masters; and 
and pleasure is, that you do, with as ig ag aeftiie expedient that provision sbauld 
lay as possible, report to us, under your bands be made for the due dispatch, of such. causes 
and seals, or under the hands and seals of any and matters. ag stand referred to hin his 
three or more of you, your several proceedings Lordship doth order that’ all causes and matter 
under and by virtue of this our commission, wiich stawd!ireferred td’ the aad ‘Andre 
fogether with what you shall Gnd touching or Lynch be. transferred to Joba Edunned 
dein thet’ the Leeman nn And we | OF | Dowdeswell, Esq, William Wingfield, .Beq, 
may have Uberty to ceport your mroceedsow, | James William Farrer, Exq,, Sir Giffin Wilson, 
under this camlaog, fi : time to ti g | Knight, William Brougham, Keq;, Nassau 
hould rk ase i> | William Senior, Esq,, Samuel Duckworth, Esq., 
should you judge it expedient s0 to do; And Sir William Horne, Knight, Sir George 
for your assistance in the due execution of these | ;- ht, and Richard Richard. Hoge wine te 
i haat made choice .of our. trusty one, of them to ba iaken by then a echively 
-beloved Herman Merivale,, Eaquire, Master 9 ne ia 
. a, er: . : 








to be secretary to.this our, commission, and.to Sart Caen direc kn tea 


attend you, whose services and assistance we Sem Ae Es ree. 
require you to avail yourselves of froma time to further order, that the said Mastetg to ; ie 





, : ; such causes and matters shall re ectirs 
Given at our Court oy St. James’e, the oath |Mésigtied do proceed and act 1 cc ng te td 
day of June 1847, in the eleventh year of our ge ok, aye soe 

° oe Af oteetere nessrend. | Whitings, and accounts that.concern 12 ¢ i: 
By ee Dace a G. ae. saat caved matters which former ine 4°u 
nin ent | ere the ad Aston Henry Lraehy Ah 

eee ARDC TRI OIMALICE Dp. i transfeérri ‘tot ‘gale ters res re . 
ee cud ” fea VEARCER %n “i "| to Whom thé’ said ‘causes. id miatters sb 


: _Inatterg s ; 
| | *"''"l go assigned as alyresaid; and thie ortleg 2s,to 
me ee endl en deeb ae ge bed ipa) anid’ entered with the regi ie of 
“ Tite °- $hae ’ " "Fal eetsrity f mt : . goer ee . By. = cree . t bh otk tT abet oe 3 " 
* fue Right Honourable Charles Christopher’ - 5 IE,  Coprannaa't,’ | 


House of Commons Costs.—~Law Association for‘ the Belief of Widows and Famikies. 298 
. «HQUSB GF COMMONS ‘COSTS: . °| Tidd, Esq., the eminent author.ofthe Book on 


pe 3: cqmminidaly race ' a foe » & ; ’ 
PE pe Meett © ah a ** Since the last report, ome new case has 
EES. OF TAXATION. | com before the board, of a member of the so- 


-- Tax Speaker, on the 20th instant; laid on | ciety dying and :leaving his family unprovided 
thz:table.of she House the following proposed |for. He had filled an important official situ- 
‘Table of Fees, ien'the ‘l'axation of Costs on | ation, and it may be assumed that it had never 
Privaté Bille, viz. ' . - | come within his -contemplations that his sur- 
-- Kor every application or reference £. s. d. | Vivingy family would derive: avy benefit from his 


to. The Taxing Officer:of the House subscription to the fund. 

of Commons” for the taxation ofa “ Three new: cases have during the year been 

bill of costs. . 2... et 1) 6. added. to the liet'of non-members’ families re- 
For every 100/. of any bill which _ [eeiving relief. : 

shall be allowed by the taxing | _ The rehef.to. this latter class of applicants 

Officer . 2. 2. we 6 ees 1 6: 0| bas: now bean , divided into tio | distinct 

1 Kor. every bill: under 1008. 1. 0 0, branches —the casual, ani] the permanent ; the 


: On the deposit of ever memorial: fret embracing cases where ‘temporary assist- 
ompiaining-of a report ‘of the taxing |ance has appeared/to be necessary; the latter 


Officer. 2. 1. 6 ee ee we ee A: O 0 ineluding those which come before the directors 
2 For every certificate which shall be ; | annually for consideration; = = 

mgned hy Mr. Speaker . . . . .1 0 ©, ““ The permanent easve of this description are 
For, copies of any documents in the again divided. into two classes—the one coa- 
office-of the taxing officer, per folio of - | sisting- of the families of those who have never 
52 words; . . -. 2... «© +O 2 GC been members; and the latter of those who 


‘That 'the’ sante fees be paid in case Mr, baving once been members had ceased to be 
Speaker shall téfer to the ‘ating officer any 2% possibly from: inability to contmue their 
Mill of ‘costs, tinder the authority of an Act of S@bscription. A preference in the scale of al- 
the Sixth year of his late Majesty King George ‘@# ance; is chown to the latter over those who 
the Fourth, “'l'o establishya’'f’avation of Costs have never aubscribednotall.: © 6° 
on Private Bills:in the. House ef Commons.” |. \'! he.casee now on. the books of the associa- 
. 4 That the said fees be paid: and applied in the: tion, and receiving relief daring the past ‘year, 
same manner as the other fees which are. ®*¢:23 follow: wot - 
charged at the House of Commons. " « Primary'cases, consisting of those who — 
= 7 ' " "are elftitled to the full benefits of the 








LAW ASSOCIATION FORTHE BENEFIT |. 88ociation . » s+ ee se 5 20 
- OF THR hWipdivs AND F AMILIES | “Secondary, comprising the families of | 
ie ee: ORR OFESSIONAL MEN | Pa pgp ee it tg whom ile 
job dM ot Ne Ne 6 |" when extended at. all, is imparted in 
a : i |’ ‘ery different measure . . | 22 


‘i Dete following ie the 30th Annual 'Report'of a The entire number of cases relieved 
the Directors of this excellent Society, which | .: “ary wok brs pico bring ter 3 
which was read to the Annual General Court lane Bt — y, ARCS aRE | | 
held on the lith,May,at.the Hall.ef theIm-| 00 7 Fe 

cespotated Law Soviety: ‘t.J. Butgoyhe, Bedi, | “The'ditettots cannot refer td the succéssfal 
wttle Chater Moe ea *" +? ‘operations of the ‘society’ duritig a periot! of 
ger My ts, i. le 180 Fehrs, without at the eante time recording 
ie I'his assgciation has now bean established thei’ regret dt’ the Joss which the association 
ii pi Which period a sum. amount- | haw tecently stistained fr the death of the gen- 





‘Nearly 16,000/, has been appropriated to tlernan ‘(the late Charles’ Murray, Esq.) in 

; milies of inembers p the profession, |whom' the design appeate, from an early minute 
; “But while this Jarge ainount of relief has | of its’ rteetinys; to have ‘originated, who was 
eén afforded, the directors have been enabled | one'of the voritnitteé hy whom ‘its regulations 
) accumula a fund of upwards of 20,0001,, | were fratned, and who officiated sedans? 
af lacing. the society upon such a foating of | for the firet:#7'yenre's and they temember with 
i 7, a8 to dnsure the continuance of it pleastite) that at the last general metting of the 
ni hitb thon familigs of deceased members | association, 12 years:'#fter’ the termination ‘of 
Kc tagy, Diseafter,requite assistance, ,, | His ‘offiéal tonnexidn with it, Mr. Muftay at- 
pdf addition to the ipcome arising fram | tenddd, wnt, at’ Ais then advanced period of life, 


star dotudl ‘sabscriptions form an, im-|exhibited the same intelligence and solicitude 
portgnt ‘item “in {he account.” These have) for its welllieitig, which’ biad’ characterized all 


asiotaled ot ) 
 katisfactory to know that in every year since} “4nconclasion, the director ret td state 
the’ first esta Sihaadnt of the association, the that the nhmittet Of new rhcmabers ‘seinitted du- 
receipt ; have’ exceeded phe expenditere, _., ..|Ting the year has beerronty five; a fact which 
a Within the last few days the directofs hava) proves how inadequately the advantages of the 

véd information of a bequest of 100}. to) association are:appreciated by the profession ; 
the funds pf the association, by the late William | aad .the .directprs. insiek:-agaia! appeal to: the 


t 
We 


ight 


t year to 5897. }¢.;, and. it| hie éaviier exertions. 9-4" 





=~ 
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‘members at large to make the society and its 
objects more extensively known among their 
professional brethren. 


“* (By order of the Board) 
“ Joun Murray, Secretary.” 


METROPOLITAN AND PROVIN- 
CIAL LAW ASSOCIATION. 


WE understand that this society is pro- 
ceeding prosperously. In some counties 
nearly one-half the solicitors have joined 
it, and other districts are also well repre- 
sented. In London many of the most emi- 
nent firms have sent in their adhesion, and 
new names are constantly arriving. 

The Yorkshire Law Society, like that of 
Leeds, has come to resolutions approving 
of the objects of the association, and ap- 
pointing a deputation to submit the address 
of the committee of management to the 
candidates at the ensuing general election 
for the several ridings of that important 
county, with a view to the consideration 
of the topics therein set forth, preparatory 
to the state of the profession being brought 
‘before parliament. As a substantial proof 
of cordial support, the Yorkshire Law So- 
ciety has voted a donation of 25/. in aid 
of the funds of the association. 

If the examples thus set be followed 
throughout the country, there can be no 
doubt that due attention will be given in 
the next session to the several grievances 
under which the profession labours. But 
no time should be lost in bringing the 
topics to the notice of the candidates. 
The time chosen for the formation of the 
new association has been most judiciously 
made, and we trust that the exertions of 
the committee will be seconded by the pro- 
fession in general. Although a Jarge num- 
ber have subscribed their names, it is evi- 
dently important—towards giving all pos- 
sible weight to the undertaking,—that the 
majority of the whole body should enrol 
themselves forthwith. Let there be no 
waiting for “the order of their coming, 
but come at once.” 

It may be again mentioned, that this as- 
sociation is designed to unite the town and 
country solicitors, Their interests are the 

same, and they should act togetlier. 
Moreover, important objects are to be 
effected, not within the charter of the In- 
corporated Society, and some of the essen- 
tial means of effecting those objects can be 
pursued only by individual association. 





Metropolitan and Provincial Law Association.—Aanalytical Digest. 


ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Criminal Zaw. 
ABORTION, 


On the trial of an indictment on the statute 1 
Vict. c. 85, for using an instrument with intent 
to procure the miscarriage of a woman, it is 
immaterial whether the woman was actual 
pregnant or not. Keg. v. Goodchild, 2 C. & K. 
293. 


ADMISSIONS. 
See Evidence, 3. 
ASSAULT, 


Abusing female child.—Semble, that an in- 
dictment for carnally knowing and abusing a 
female child under the age of 10 years, which 
does not charge any assault, the prisoner can- 
not be convicted of an assault under the 11th 
section of the stat. 7 W.4, and 1 Vict. c. 85. 
Reg. v. Holcroft, 2 C. & K. 341. 

Case cited in the judgment: Reg. v. M‘Rue, 8 

C.& P. 641. 
And see Robbery. 
BANKRUPT, 

Not surrendering.— Venue.—Town corporate. 
—The felony of not surrendering at a district 
court to a fiat in bankruptcy, under the stat. 
5 & 6 Vict. c. 122, 8. 32, is committed at the 
place where the district court is situate; and 
an indictment for this offence cannot be sus- 
tained in a different county in which the person 
was a trader, or in which be committed an act 
of bankruptcy. ) 

The stat. 38 Geo. 3, c. 52, s. 2, which relates 
to the trial of offences in an adjoining county, 
only applies to cities and towns corporate which 
are counties of themselves, and not to towns 
corporate which are not counties of themselves. 
Reg. v. Milner, 2 C. & K. 310. 


BATTERY. 

Beating a deer-keeper.— Pulling a deer-keeper 
to the ground ied olds him there while an- 
other person escapes, is not a beating of the 
ae ee within the stat. 7 & 8 G. 4, c. 29, 
8.29. A mere battery is not sufficient to come 
within this enactment. There must be a beat- 
ing in the popular sense of the word. Reg. v. 
Hale, 2 C, & K. 326. 


BURGLARY. 


Dwelling-house.—On the trial of an indict- 
ment for a burglary, it appeared that adjoining 
to the prosecutor’s dwelling-house was a kiln, 
one end of which was supported by the end wall 
of the dwelling-house; and that adjoining to 
the kiln was a dairy, one end of which was sup- 
ported by the end wall of the kiln. There was 
no external communication from the dwelling- 
house to the dairy, and the roofs of the dvwell- 
house, kiln, said ies were of different heights : 
Held, that the dairy was not a part of the 
dwelling-house, and that a burglary could not 
be committed by breaking into it. Reg. v. 
Higgs, 2 C, & K. 322. 
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CORONER, |does not render it inadmissible if the evidence 

See Manslaughter, 1. be otherwise receivable. 
A. was indicted for wilfully setting fire to a 
DE POSITIONS. rick, by firing a gun close to it, on the 29th 


1. Mode of taking.—It would be always de-|0f March: Held, that evidence that the rick 
sirable, when a person of weak intellect is ex- | 'Va5 also on fire on the 28th of March, and that 
amined before a magistrate in a case of felony, the prisoner was then close to it, having a gun 
that the magistrate’s clerk should take down in| 1” his hand, is receivable to show that the fire 
the depositions the questions put by the magis- | 97 the 29th was not accidental. Reg. v. Dos- 
trate, and the answers given by the witness, as| sett, 2 C. & K. 306. 
to the witness’s capacity to take anoath. Reg., , 2- Transcripts of parish registers. — In 
v. Painter, -2 C. & K. 319. ejectment, it being proved by the rector of the 

2. Deceased witness.—In order to make the| parish of C., that no parish registers existed 
depositions of a deceased witness admissible in | there of earlier date than 1733, the transcripts 
evidence against a prisoner charged with a of the registers of that parish for 1705 and 

felony, such deposition need not have a eeparate | 1706, returned under the 70th canon of 1603, 
caption. If there be a caption at the head of; were produced by the registrar of the diocese 
the body of the depositions taken in the case, from the bishop’s registry, and received as 

‘that is sufficient. Reg. v. Johnson, 2 C, & K. evidence of a marriage in 1705, and a baptism 
355. jin 1706, of ape through whom the lessor of 

3. Mode of taking.—On a charge of felony, the plaintiff traced his title. Doe d. Wood v. 

‘the witnesses who make the depositions on, Wilkins, 2 C. & K. 328. 

- which the prisoner is committed should bz ex-| 3: Admissions.—On a trial for murder by 
amined in the prisoner’s presence, and he | poisoning, statements made by the deceased in 
should hear all the questions put and an- | Conversation shortly before the time at which 
swered; and if the magietrates’ clerk, before | the ison is supposed to have been adminis- 
the arrival of the magistrates and of the tered, are evidence to prove the state of his 
prisoner, examine the witnesses, and take down | health at that time. Reg. v. Johnson, 2 C. & 
what they state, and when the magistrates and | K. 354. ; 
prisoner arrive the depositions so taken are +4: Proof of sentence at assizes.—The proper 

-yead over to the witnesses in the presence of| proof that a prisoner was in lawful custody 
the magistrates and the prisoner, and the latter | under a sentence of imprisonment passed at 
be asked whether he has any question to put to | the assizes, is b the proof of the record of his 


‘any of them, this is wrong. Keg. v. Johnson, 2, conviction; and neither the production of the 
C.& K. 394. calenilar of the sentences, signed by the clerk 


; ‘of the assize, and by him delivered to the go- 
EMBEZZLEMENT. _vernor of the prison, nor the evidence of a per- 
1. Brewer’s drayman.—A., a brewer, sent his' son who heard sentence passed, is sufficient 
-drayman 8B. out with porter, with authority to for this purpose. Reg. v. Bourdon, 2 C. & K. 
sell it at-fixed prices only. B. sold some of it 366. 
to C. at an under price, and did not receive the’ See Depositions ; Fulse Imprisonment. 
money at the time. A. heard of this, and, un- 
known to B., told C. to pay B. the amount, _, SALAS TRIPIONE ANE ; 
‘which C. did, and B., when asked for it by A.,| Justification. — Felony, — Suspicion. — Evi- 
denied the receipt of the money: Held to be | dence. — In an action for false imprisonment, 
sufficient evidence of embezzlement. Reg. v.|the defendant pleaded that his goods had been 





Aston, 2 C. &. K. 413. stolen, and having cause to suspect the plaintiff 
2. Treasurer to guardians under local poor act. of the felony, he gave her into custody, the plea 
— Appointment.—Stamp.—The treasurer to the | Statin several grounds of suspicion. 8 


dians of the rof Birmingham, a inted plaintiff called a policeman to prove that the 
ears the stat. Peo W. 4, ¢. evil, (loeal and ‘defendant directed him to take the plaintiff 
personal,) is a servant of the guardians, and as |into custody ; and in his cross-examination the 
such is indictable for embezzlement. | policeman said, that at the same time, and in 
. The appomtment in writing of.a person to : the — of the plaintiff, the defendant 
be such treasurer, at a yearly salary, requires a | stated that the goods had been stolen, and also 
stamp. stated some of the grounds of suspicion men- 
But if such appointment be not receivable in | tioned in the plea: Held, that this was evidence 
evidence for want of a stamp, arecital in a bond for the jury to consider, and upon which they 
executed by him is sufficient evidence of his | might find, that the felony had been committed ; 
appointment, and bis duties may be shown | and that the defendant had good cause to sus- 
from the clauses of the local act of parliament | pect the plaintiff, if this evidence satisfied them 


der which he 3 inted. . v. Welsh, | that the facts really were so. 
2C. & K. 296. — an Held also, that although in this plea the de- 


fendant ought to set out his grounds of sus- 
EVIDENCE. picion, yet that he would be entitled to a ver- 
1. Proof of another felony. — Although evi- | dict without proof of the whole of them, if he 
dence offered in support of an indictment for | proved that a felony was in fact committed, and 
‘felony be proof of another felony, that evidence proved so much of the grounds of suspicion as 
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satiéfied the jur wry that he had reagangbje cayse 5 ity PUGHWAN! oe ot yaad te, 
a 


to suspect the plaintiff, walame y.1 resswell, Plea of gut ‘ ty. ‘quillyCoeke. Hf, ann. indictment lop 


2 C. & K. 422. ee rt ee ee against the inhabitants. .of @ 
; poncitny. sate te saat plane oder ie cay At begs ty J 8. 
Fe . Certifvete of @ pretended marriage, utter- | > @ defemdan D amt: 
ing.—If A. gives to! b. a'forged certifiedte of a| Will aot direct the Pensoeutor's caste ta be: ped 


ended matritige between: himself aid 2., wander that, eection, as. tha, indicteens seq: mat 
pin that B. oy give it to'n third purty,’ A tried. before ign, , Reg..N. pci atieaph daeenpiincsi 


is hot gailty of an “uttering”. withie ithe’ 11 oharohs 2G. 8. Wie 9B ose vested yin vet gotiee 

“ene begs - 4,°¢. 66,8. 20. ‘Reg. v. Heywood, Powe - jyntebrertON.” eT bars 

2 yse: te Vat ds 
2. Intent to defraud. _In a case of for ery it See « Bankrapt Manslaughter, > 

— required, in order to ‘vonstitate,’ in-point os tid LARCENY. Le eee Sean 

of law, an'intent to deftaad, that the party toih- 

mitting the offence slroult? have hed ‘presegt in| Bt oo s. bor. a PB. ropertys _ = Moaey, as 


his mind ‘an intention to defraud’ a’ parttéutar | nolen tm ncjent py @ ox Bx oe mee 


reon, if: the of. ib act ‘would | cbUrch hat in an in 
solani or possibly: be 40° delraud * tany| DS it, the property would be properly laid in 
person ; " hat theré must, ‘at all events, be a the vicar and, Ti a pega that. gn re 


dictinent in which the - aperty was 

Referrer some person being: defrauded UY! be. that of “J, Nea ore dN: cng, the 

A. was indicted for forging snd utteria 0 ee correc without alleging ‘ 
deed of trariefer of 10 shates m the ‘dndon d vicar, OF ¢ Wo exe "40 he : niche 
and Croydon Railway - Company,’ with’ three) W" Se Reg. AY orth: 1 & oc i 
intents, viz., to defraud “that compatty, D.'L.;| ( toy te ore. 8. rervanh. a 
and IV. B. It'aypeared that’in July,"1845,! OODEY. pees age in order fo. pay 
E.R: trasisferred, by two ‘deeds of transfer, Bes 4 er reine ag pe oe ae ty 
100 shares in this company'to D. L., and that | ‘DF: a in ty "4 Me account. of the ,meney, 
these deeds purported to be executed by D. L.: fon 4 was nth @. servant,. entrias worn 
as transferee; but the signatires D. LD. were, ae charging. : he x poet hee 
in fact, written by 4., ‘without the’ authority or than hhe..seryant f rs < A de us 
knowledge of D. L. On thé endof Ang: 1845, ‘there was no peel at he had even vce 
by seven deeds of transfer, which: purported | ‘his account mg TaAgter : i Hele. that 
to be executed by D. Hi, as transferor, thee | Re m2 r x 10 ig tig gaRvant. . Mahe 
shares were transferred to five different persons, | wi ye fre a lo ved M. 
and by otie ¢f them ten of'the shares pu puree a I ped aga pb ad emp ayed ta, load 
to be transferred to 17: B. The name SACKS sie pt ane 9 from. a.vesech 
was signed fo all these deeds' by A., ‘without oe trang ; pen who was Wegener 
the authotity oF knowledie of 9. L:-'On' these | 03 #0 trams.to wenger al dy; By..Pren 
seren transfers there was # profit, “which D.'L; ; | Sioa concert between A.\ and. Ks.qata ARF. 


refused to receite-from'\4:/ avd it did net-a - _ (taker by 4, from-4wo:of the sacks, igs cna 
a! : 


that any further. call, on, these shares could |* nose-hag in, the absence, of, &., and. 
sea ade edt that on these facts, A. was en- ‘under. a tram... .K,, returned ip..a few manatee. 








titled to be acquiltéd, as neither the conipany, ang $ak the. noserbag q its cgntents, from 
nor ‘PD. L.. nor W.°B. cotld’ We | defrandetl! under the tram and took them away, M. being 
Regev: Mareits, 2°C: & K. 356. then within 3 or 4 yards of him: Held, that 


both were principals ‘m ‘the’ farten and that 

s Uiidertakiny for payment of money: — A P _ ye 
forged ‘instruntent, by* whitch’ ‘the Wiipedtt see cdarnelchigpelt g Ub a Be ped Laat gs gil 
makers of it;'in’ consideration’ of foods: to be rer for pay oy both, had, aenep ma: Mi 
sold to'R. P., undertakes’ to {uarantee to the r ¢ ~ he A ip wok lc ghana f sie, 
vendor the due fityment forall sucht 'yoods® 8b | “7° oe le v. Kel K 
to be sald to R: P.,: But’ so that’ the sapposed | Seo eny. >, Reg.v. Kelly,.2; EK © 
rent a not be Hable beyond 101, isa 0. Taking <— Felonious jutent-n$, verde fuss 

otged undertaking for the payment of motié ee 
within ‘the''stat. ' 1 WY 4, °c. 66, 8.3." ‘Reg. 2 twa, 5/,, notes to Mre.-D,,, er eg the. pasta 


Stoné,'2 ©) & 1K.'364. | master iy as hie orders were 
4, Pretended authority 'to\indorse per pro- ma ted, and ale br send | ins 
curation.--E'W) came to'’a ‘banking hose, the rom (; 10..1V,, in, onier Abe 


and ‘asked ‘to aire a Dil’ distonnted, stating| he none: = two. bl, money) orders; at ta ie 
that he came from Mr. Tomlinson, (WH was » Mis. D,, gave these instzuctiqna:to 

knéwn to the banker’ slew. and on one of G. and put Hag: notes by. big Arsire Unto bia 
the bankers saying’ that Mr? Tottilirison had Hot | bag G3, ‘retrnded. when ho. ot fo te the, 


indorsed the Bill, BH. WW. eaid that he world in| ote iwhen he gok.te the i, 
dorke it for him: Thé “batker then “wrote on’ to that, he. had logt them, Jt. Waa, ne 


the back of the bill,’ Per proécaration, Thomas} , he jury, that: G. had no,‘jaxenton.9 - real 
Toiblinson,”” and the bieoneE Signed his ‘OW ha. metes whan they gH lah my este 


nae, OW: tot: Held: ndt' to be'a te Lieileldy b 
Reg. v. White, 2C. & roe. ODER TESS alc ghe notes af Bas larceny, the notes, 





Analytical Digest of Cases: Criminal Low. 


not being i in his posgedsion th the course of his 
‘ap: “postiol servant. ° Rey. v." Glass, 

sy ls if he th ide 
vy nt of the poet-bffoe—'Iiie president 
of t'in' the. post-office at's ‘x half 
’ fato a letter, on which he wrote a 
fictitious address; and oly ee the letter with 
the mosey in it-imto the fetter-box of a post- 
office receiving house where the’ prisoner was 
employed in the service of the post-office. The 
prieoner stole the letter and pa arp Held, that 
this was a stealing of a “ post letter” contain- 
bas, fpr within the stat, ] Vict. c. 36, s. 26. 
‘this was not the less a “‘ post letter” 
. within that enactment because it ‘had # fictitious 

Reg. yr. ‘Young, 2 C. & XK. 466. 


“a4 LIBEL, : 
‘i, Privifeged commirnication Chueh disci- | 
@ct.—A letter written to a bishup, inform- 


ng bim of 4 report current ina parish of his’ 
diocete, that the incumbent of a district in'that: 
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tion ; and if it was his plain and ordinary duty 
td have cansed an air-heading to have been 
made, and a man using reasonable diligence 
would have done it.: lt is no defence in a case 
of manalaughter that the death of the deceased 
was caused by the negligence of others, as well 

ag\by that of the priaoner.; for, if the death of 
2 daenaed be caused partly by the negligence | 
of the. prisoner, and partly ay the negligence of 
others, the prigoner and those others are 
guilty of manslaughter. Reg. v. Haines, 2 C, 
& K. 368. 

3, Jurisdiction of coroner. — Inquisition. —In 
a.case of manslaughter, the cause of the death, 
and the death pccurred in the county of S., and 
the body was removed to the city of L.; the 
coroner of L. held the inquest, and J. E. was 
‘tried for tha manslanghter on the inquisition : 
Semble, that the -inquest. was properly held 


‘under the stat. 6 & 7 Vict. c. 12, although that 


statute is a little obscurely worded. 


dteg. y¥. 
Ellis, 2 Q. & K. 470. 


parish had collared the schoolmaster, and that | |. 4, Indictracat —An indictment against a me- 
a fight-erfeued between them, is a privileged | dical practitioner. charged that he made divers 
eottitiunhication if such letter was written’ to the | aggaylts on. the. deceased, (a patient,) and ap- 


bishop honestly, to’ call his attention to a ru-, 
thonr in the h which was bringing scandal 
on'the church, 


the letter ‘aid not live in the distri¢t, to the in- 
eurhbent of which the fetter refers. Jémes v: 
Boston, 2 C: & K. 4, ' , 

Bee bake v. ‘King, 1 Wms. Sand. 130 5 Ga- 
tere ‘Myall, Exch: 21 Api. 1846." | 


' plied, wet cloths to. his bod 


,and caused hjin 
to be put.jinto baths: I d, tbat this was a 


ee not from any malicious mo-| proper mode of Jaying the offence, although all 
tive’ and it is not material ‘that the writer of that. 


done was by the consent of the de. 
ceased ; and that an indictment need not charge 
an undertaking to pexform a cure, and a feloni-: 
ova breach of duty. Reg. v, Ellis, 2 C. & K, 
470. : + . 

5. ‘Indictment. —An indictment for man- 


, Queen’s counsel. — Licensé to plead,—On | slaughter ron age ‘that J. E. caused R. D. to 
re ‘trial ‘Of a criminal information, a Queen’s | become mortally sick,, of. which mortal sick- 


Coanseci wah mot to: be of counsel -for the de- 
féndant without # license from the Queen, or at: 
thre least a letter ftom tlie Secretary of State’; 


aid? is not ‘enough ‘that an application for ‘a! a death. from .a iaortal congestion. cause 


naar, especially. of a mortal congestion ef. the 
lyp and keart, occasioned by the means afore- 
alia he died.: Held, thab this properly cha cate 


licéisé hae been sent fo the Secretary of State tips eam - Reg. vy. Ellis, 2 C. & WK. 470, 


from an assize town in the country, towhich fo 
answer ‘has ‘been received at the time of ‘thie 


case ‘being tried. Reg. 


se lt wb ral 7 
jedd fins. .7: | MAMSLAUGHTER. 


liq Negligence’. - — Ventilation of a rine} 


‘gn! engineer; who had charje of an en+ 
oo ‘whieh was wotked ‘for the: purpose ‘of 
ping: up as 
d- “his. dug #0 that the engine 
and the mine thereb became charged with 
‘exploded and -¢ansed the 
death: of one’ of ‘the mainets i Held, that in such 





y of pure air in a mine ne~ Alken t aidi 
¢ 


count charg 
wards, do wit, upon the same day, in the year 


MURDER. 


v. Barthit, 2 C. & K. “‘Indictment.—Verdict .—T'wo prisoners were 


indicted for murder. ‘The ist count of the in- 
dictment charged, that P. D. and C; P., on, 
| Ses at, &c., in and upon one W.C., did make 
an_agsaut, and that P. D. with a gun shot 
W. C., giving. him a, mortal wound, &c., of 
which, he died, and that C. P. was feloniously 
‘and abetting; and so the jurors, 
O say, t that the sail P. D. and Ct’. P, fela-. 
1| niously,, &ec,, did. murder, WV. C, The 2nd 
edl, that both the prisoners, ‘‘ aftey-, 


wtate the engineer cond not’ be convicted: of] aforesaid, with force and arms,iat the parish 


tef'on an indictment which did-net 
‘in: him which he: hid negtected to 
vi Barrett, 9C: & Ka 343. 

Oe: Nagliyeens. —Ventilation of & mine. —If it 
hé‘the'duty’ of'a petson, a ground bailiff of.« 
mille, to’ cause’ the thine to be properly ventl- 
latdd ‘By causing’  sirchendingt’ tobe put -up 
and by reason of his omission | a 

im this yéspect another be killed By an explosion | ey; 
of firedamp; wuch person is ptilty’ of man- 
alatighter ; if, by’such ‘omission, he wes juilty 
of 4 -~want of ordinary dnd reasonable precau- 


— 


afgresal 
aq assault,” and that C.. P. with a gun shot 


in.apd.upan the said W..C, did ynake 


. C., giving him a mortal wound of which he 
died; "ade be P. D. and C. P. did murder. 
the said W. e.. The jury found both the pri- 
sonera guilty, but ve were fiot satisfied which fired, 
ne, gon. :, eld e conviction vig right; 
that.as pie yc gdhcapiveiy and the same 
ies eapld. gupport either count, it was not. 
nt ah, the ibe should find, which of po 
potonam. fry fired, Bam Radi vs  Bowning, 2: 
SY eran | 
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NUISANCE. . THREATENING LETTER. 


Landlord.—Local act.—In sn action on the} Indictmest.—An indictment on the stat. 4 G. 
case for a nuisance arising from the smoke) 4, c. 54, 8. 3, charged that the prisoner sent a. 
issuing from buildings in the occupation of| letter to T. L., threatening to burn the house 
weekly tenants, Held, that the action wae of J. R : Held, bad, as the threat must be to 
rightly brought against the lessor; and 2ndly,|the owner of the property; and that if the 
that the entering of smoke discharged from| letter was sent to T. L., with intent that it 


defendant’s chimnies into asad ‘s house 
amounted in contemplation of law to a nuisance, 

but that the fact of all buildings erected on the 

locality on which defendant’s were being de+ 
clared common nuisances by statute, was not per 

sé sufficient to entitle pluntiff to a verdict in a 
civil action in which the nuisance complained: 
of arose from the smoke. Rich v. Basterfield,! 
2C. & K. 257. 


PARDON. 


Different felony.— A. was, at the Spring: 
Assizes of 1846, indicted for stealing a horse on | 
the 26th day of Feb., 1841. He had, in 1841, | 
been convicted of felony and sent to the hulks, | 
from which he was discharged in Feb., 1846. 
He produced a certificate of his discharge, 
which stated, that “J. H., who was convicted 
at Worcester, on the 22nd of June, 1842, is 
this day discharged, in consequence of having 
received a free pardon.” eld, that if this | 

ardon had been regularly proved, it would | 
ve been no bar to the charge of horse steal- | 
ing, as the pardon was expressly confined to! 
another felony. Reg. v. Harrod, 2 C. & K.| 
294, 
POACHING, 


- Night.— Commencement of prosecution.—In a 
case of night poaching by persons armed, the 
offence was committed on the 4th of Dec., 
1845. On the 19th Dec., 1845, information of 
the offence was made before a magistrate, who 
on that day granted warrants to apprehend 4. 
and B., two of the offenders. On one of these 
warrants A, was apprehended, and committed 
for trial on the 16th Sept., 1846, B. being ap- 
sarc gp on the other warrant and committed 
or trial on the 2ist Oct., 1846. The indict- 
ment was preferred and found on the 5th April, 
1847. Held, that the prosecution was “com- 
menced within twelve calendar months after 
the commission ” of the offence, and that it 
was commenced by the information and war- 
rants to apprehend, or, at all events, by the 
so of the prisoners. Reg. v. Brooks, 
2 . & K, 402. 


PRINCIPAL. 
See Larceny, 3. 


ROBBERY. 


Assault.— If, on the trial of an indictment for 
a robbery with violence, the robbery be not 
proved, the prisoner cannot be found guilty of 
the assault only, (under 7 W. 4, and 1 Vict, c. 
85, 8. 11,) unless it appear that such assault 
was committed in the progress of a 
which, when completed, would be, and wi 
intent to commit, a felony. Reg. v. Greenwood, 
2C, & K.339, , 


should reach J. R., and did reach him, it 
should have been charged im the indictment as 
sentto J. R. Rey. v. Jones, 2 C. & K. 398. 


TRIAL. 

Postponing.—Evidence.—An application to 
postpone the trial of a prisoner charged with 
murder, in order to afford an opportunity of 
investigating the evidence and characters of cer-_ 
tain witnesses who had not been examined be- 
fore the committing magistrate, but who were 
called for the prosecution, to prove previous 
attempts by the accused on the life of the de- 
ceased, was refused. Reg. v. Johnson, 2 C. & 
K, 354. 


VENUE. 
See Bankrupt. 
VIEW. 


When allowed in a case of felony.— Where, 
on the trial of a case of rape, it was wished on 
the part of the prisoner, that the jury should 
see the place at which the offence was said to 

ave been committed, and the place was so near 
to the court that the jury could have a view 
without inconvenience, the judge allowed a 
view, although the prosecutor did not consent 
toit. Reg. v. Whalley, 2 C. & K. 376. 


WITNESS, 


Co-defendant who has pleaded guilty.—A. B., 
and C:, were jointly indicted, A. B. for steal- 
ing tea, and C. for receiving it scienter, &c. 
A. and C. pleaded not guilty, and B. pleaded 
guilty ; and the trial proceeded against A. and 
C., no — having been pronounced 
against B.: Held, that B. was a competent 
witness for the prosecution on the trial of A. 
and C. Reg. v. Hinks, 2 C. & K, 462. 

See Depositions ; Evidence. 


RECENT DECISIONS IN THE SUPE- 


RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 


Mouse of Lords. 

Irving v. Manning. July 8, 1847. 
INSURANCE OF SHIP.—VALUED POLICY, 
Tne following is the opinion delivered 

the — on the question of law propoun 
to them in this case by the House of Lords :* 





* The following judges were also present :— 
Mr. Baron Parke; Mr. Baron Alderson; Mr. 
Justice Coleridge ; Mr. Justice Coltman ; Mr. 
Justice Maule ; Mr. Baron Rolfe ; Mr. Justice 
Wightman ; Mr. Justice Cresswell ; Mr. Justice 
Erle; Mr. Baron Platt; and Mr. Justice 
Vaughan Williams, 


Superior Courts: House of Lords, 


Mr. Justice Patteson.—Your lordships have 
been to Bi oes the following question to 
her ges: 
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We are all of opimion that the latter is the 
true — and ‘this is consistent with the 
language of the policy, and with every case 
that has been decided upon valued policies. 

In the case of Lewis v. Rucker, 2 Burrows, . 
1167, on a valued policy on goods, the amount 
to which the underwriter was held liable for a 


jeety’s j 

er, in the judgment upon the special 
verdict in this.case, the damages ought to 
be oF on property assessed at 3,000/. or 
1 ot 


‘Tam desired by the judges, who heard the 
whole of the argument at your lordships’ bar, to 
ses their answer to this question, and to state 

heir opinion that the plaintiff below was en- 
titled to recover, upon the facts found by the 
special verdict, the sum of 3,000I. 

‘Upon the record it appears that the action 
was on a policy for 3,000/. on a ship valued at 
17,5007. The other facts found by the special 


partial loss was. ascertained by computing such 
a proportion of the value in the policy as the 
difference between the price which sound goods 
would have sold for at the port of delivery and 
that for which the diciened goods sold bore to 
the price for which sound goods would have 
sold. So that in estimating the extent of the - 
loss,—that is, in determining whether it were 
a loss to the extent of one-half, one-third, or to 


verdict show, that it was fairly valued at that ) any other extent—the value in the policy was - 
sum, and indeed it would be assumed that it | wholly disregarded, and nothing was considered 
was so, unless fraud were pleaded and proved ; | but the state of the goods as ascertained by their 
and then it is found that the vessel during the/ selling prices. If sound goods would have 
Voyage was so damaged as to be incompetent} brought double the price of the damaged, the 
to proceed without repairs; that the necessary | loss was one-half, or 50 per cent., whatever the 
expenditure, in order to repair the vessel andj value in the policy might be. But the extent 
make her seaworthy, would have amounted to | and nature of the loes being ascertained by this 
10,500/., and that the ship would have been|comparison, the underwriter was held liable 
then worth 9,000/. only, which was her market- to pay the proportion so ascertained of the 


able value then and at the time of the policy ; | Value in the policy; and this mode of treating | 


that a prudent owner, uninsured, would not 
have repaired the vessel; and that the vessel 
was duly abandoned to the underwriters. 

: If this had not been the case of a valued 
policy it is clear that on the facts found there 
was a total loss; for a vessel is totally lost 
within the meaning of a policy when it becomes 
of no use or value as a ship to the owner, and 
as much so as if the vessel had gone to the 
ee 
pieces, ole or great of the frag- 
ments had reached the spe os peitirss and 
the course has been in alk cases in modern 
times to consider the loss as total where a 
prudent owner, uninsured, would not have re- 


In an policy, therefore, the assured 
would have been entitled to recover for a total 
loss, the amount to be ascertained by evidence. 

What difference then is there from the cir- 
cumstance that the policy is a valued policy? 

By the terms of it, the ship, &c., for so much 
as concerns the assured, by agreement between 
the assured and assurers, are and shall be 
rated and valued at 17,500/., and the question 
turns the meaning of these words. 

Do , as contended for by the plaintiff in 
error, amount to an agreement, that for all pur- 
poses connected with the voyage, at least for 
rad pr sag of ascertaining whether there is a 

loss or not, the ship should be taken to 
be of that value, so that when a question arises 
whether it would be worth while to repair it 
must be assumed that the vessel would be 
worth that sum when repaired ? 

‘ Or do they mean only, that for the purpose 
of. ascertaining the amount of compensation to 
be paid to the assured, when the logs has 
happened, the value shall be taken to be the 


eum fixed, in order to avoid disputes as to the | is 


quantum of the assured’s interest ? 


‘partial losses on goods is always adhered to. 
‘Now the question whether a loss be total or 


partial is a question of the same nature as the 
question, what is the extent of a partial lose? 
and there is the same reason in both cases for 
excluding the consideration of the value in the 
licy from the inquiry as to the extent of the 
oss, and for treating that value as binding on 
the question of how much the subject so totally 
or partially lost was worth; so that the mode 
of taatiien the question, whether the loss 
were total or not, which has been adopted in 
| this case, agrees, in so far as it excludes the 
consideration of the value in the policy, with 
that in which the inquiry into the extent of a 
partial loss on goods is always conducted; and 
such has been the construction put upon valued 
policies in the cases which are questioned in 
this writ of error, Al/en v. Sugrue, 8 Barn. & 
Cres. 561 ; Young v. Turing, 2 Man. & G. 593; 
Egginton v. Lawson, 1832; Herne v. Hay, 
1842, cited by Sir Ff. Thesiger, Those cases 
have now been considered for many years as 
having settled the law, and have been the basis 
on which contracts without number have been 
formed, and they ought not on slight grounds 
to be departed from. ‘The principle laid down 
in these latter cases is this: That the question 
of loss, whether total or not, is to be determined 
just as if there was no policy at all; and the 
established mode of putting the question, when 
it is alleged that there has been what is per. 
haps improperly called a constructive total loss 
of a ship, is to consider the policy altogether 
out of the question, and to inquire what a pru- 
dent uninsured owner would have done in the: 
state in ley the vessel was placed by the 
ile insured against. , 
Pert he would not have repaired the vessel, it 
deemed to be lost. 
When this test has been applied and the 


306 - 


mature Uf (he José hal edn “Aus determine, 
ye Hh ripe ‘of Comipénedtion: is then ‘w be 

a. “ah pen pote, the ddinpeniastioh: whuet be 
theft dséértain evidence. 

In a ea one, the agreed total value is 
conclusive; each party. tas. doncluaivedly ad- 
mitted that this ani sum shal} ‘be that wy 
the the spaured is entiled to receive ‘a cage , 


t is argued that this course of | proceeding 
Hittinges bn the generally received rut seeding 
ah ‘insurance i§'a mere’ contract of indemnity, 
for thits the assured may obtain more than a 
sa rag for-his' Tye ; htt it is so. 

: of insurance is not ap fect ‘con- 
enict of r tidethaity. “It must be taken with 
this qualification, that “the ‘partiés may agree 
beforeliand ini estimating the ralite of ¢ & b.|t 
ject agsured; by way of ‘liquidaved ‘damages, 
as’ indesd' they may in'any ether ‘contract! to 
—— a | x 
eet 2 ere Cer hie Le 
gore Chaneelor, 
 Lewis.v. Damer.. June 4th, 1847. ° 


COSTS OF PROCEEDING IN ONE OF TWO 
‘BUTTS AFTER NOTICE OF DECREE IN ‘THE 
‘OTHER. 


_ Uf the decree in one of two suits wild effect 
the object of the pther, the proceediays in 
the latter may be stayed, but. the perly 
moving is not entitled to his costs from the 

, party restrained, and who has notice merely 
of the decree, 


Mr. Kengon' Parker, with whom was Mr. 


Holt, moved to — or vary the order of 
n 


the Vice-Chancellor of gland directing the 
wartar) to stay proceedings in his suit until 
urther order, and to pay the costs of the ap- 
lication to stay proceedings. ‘fwo bills had 

n filed, the first by Lord Portarlington, as 
residuaty } tee, against Colonel Damer, the 
executor of the late Lord Portarlington ; and the 
second 9 the same defendant in the same 
capacity, by Lewis, a specialty creditor. Pub- 
lication ih hoth suits passed on the same day, 
viz., on the 30th of April Jast, and Lewis pro- 
ceeded to set down his cause for hearing. A 
decree having been obtained in the first cause, 
the defendant gave notice of it to Lewis, who, 
notwithstanding, continued his proceedings, 
and consequently the defendant obtained the 
order which was now appealed against. The 
learned counsel contended that Lewis would 
not be «0 much benefited by a decree in the 
first, as he would be by one in the second 
cause, and wes | complained of his being com- 
pelled to pry the costs of the defendant, who 
made the application, and of those other de- 
fendants who had been served with notice and 
had appeared at the hearing of it. Budgen vy. 
Sage, 3 Myl. & Cr. 683. 

r. Stuart, Mr. J. Parker, and Mr. Follett, 
maintained that the decree in the first cause 
would effect the object of the second suit, and 
argued, that as the plaintiff in the latter had 








Superior Courfe’} House ea ane 


, oge dutiow tifter’ nbtice nf-the 
ih the’ domndr, 


‘1 to pay the te Somalnbemae rope tre 


och ote: ; and although no case ap the 


eth of i US aT Sos 


them, .;: \Currav. Bowyer, aang ae 


2 Sim. & St. = ; eye , 1 Jac. & 
larke vy. lor ac. 108 ; 
Pag ¢: Aad 1 Sim.’& St: 206 Oraond, Jae, 108 


Feat herby, Broakyubhinger\and Dears. Keurs- 
dey 2 Maz pp: 440,\481, aid 498 9 dents v. 
Marte, \ -Ves.\211 ;, and Brooks: ws... Hegaolds, 
1 Bro. C. C. oT er! 












Pra “fe 2d fa 
ll ing 2 foi son eee 
Chana, won caring’ he 
rato of ot ng ried, 
at no 4uthon a sho 
party h pire ae otiee” apis 
another suit, But aaa hot teed 
hig own “ye had ite ay t 
\of'da ‘ap Biication Sie iy 
«| such’ proceedin Nhe ease 


tgs” 


but as defendant in the firs 
made it necessary to serve 





to the refusing im his own . 
this instance, Col. Uatner Wed "hoe ‘applied, i 
his character of defendant in the secdind ‘suit, 
and ‘had po 
the other dé 
ants in'that suit with notice, and thy 
the expense of more than oné set of 
lordship had not been convinced hat the e di: 
cree which had been cbtained in the’ ast ‘suit 
would not effect the’ object of the plaintif : ‘in 
the second, and therefore he was not: entitled 
to receive the costs’ of the applicaticn’ to re- 
strain him from going on with it, and to this 
cone | ‘the: order. . — = mist be 
vari 





= Contt. ma x 


DECREE.—EX acordas: ai iacanie 


The-couré will, op motion, introduce inde a de- 
oree a direction, that: monies ordered fp be 
paid to executora shail be paid to * then 
or either of them,” but ola directeoe thal 
momies ordered fo de peid-io «@ solciter 
shail be paid to his surviving partnez. 


Mr. Robson applied, that a dectee which di- 
rected a certain sum to be paid: to two execa- 
tors might be varied, by directing the ‘sum to 
be paid to them or either of them, one ‘of thes 
being dead ; to which Lord Languale assented. 
He then asked that the decree might-te frr- 
ther varied, by directing a sum of tnoney to be 
paid to the surviving partner of a solicitor, to 


whom the decree directed pa x bap to be made, 
who was also dead. But Lerd Langdele 
refused to do. 


He said, that in the case of execotors the 
right survived, but this was a new claim. It 
must be dealt with as an order arising out of a 
supplemental fact. He hewever would make 
an order, with the consent of the surviving 
partner, that the money should be paid to the 
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+ ORjUNCTION.— —ANSWER; —AFEIDAYIT, ; 


1\ Oxia motion on,filing ofteneser 10 dissokie-et |. 
4 oie ~ Heid, that aniafiedarit 16 prove 


ewer of be wélinitted.-) 2) oil | 


Lw this case an exporte jnjusction” had been 
obtained, and the defendant now made a 


reac 


motion, on the filing We a newer, tf, ‘to dissolve it, | ° 
a 


Mr, Stuart and Mr mes proposed 
to read an affidavit to tatie certain models | ¢ 
referred to in the answer, the affidayit haying 
been filed since the answer. | 

Mr. Bethell, contra, abjected’ to ‘the ‘admis- 
gion. of the affidavit, and cited Barwell y. 
Brooks, 7. Jur. 364. 

The, Vice-Chancellor said, that if’ the answer 
had_been so framed that the court must neces- 
Sarily infer Uhat that je the same model which 
is mentioned in the. answer, he might have 
looked at the model for the purposes of the 
motion, but it appeared that that.could nog be 
eatisfactorily expii lained, except by. having. re- 
course to other evidence than the answer, and 
recourse had been had, for that purpose to an 
affidayit, but he was clearly of opinion that such 
affidavit could not be received, 


¥ dewelt v. dadbeds, .: May: Gib, 1847.) . 


ett s oh 


~ 


* ANSWER.—IMPERTINENCE. 


An answer cannot beveferred for impertinence 
ripe) an | objection or want of parties raised 
y “# has® been t down ‘to Bi eryued by 


At 4 ee ee ee oe Pe a, 


-- In thas case: eta had. been: obteimed at 
the Rolis by plaiatifi for ‘relerrmg: :the: answer 
for'impertimenge::' Ow the 2ath ‘April plgntiff 
set dewn the cause fo be beard on the' objection 
foo -want of parties, Gn the 30th Aprib plaintiff 
mee re ito bine for: & Hap er 
| ay. ob tained an order of & 

ma bes lls: Op the..ath May. the @bjec- 
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toxstrruction oF with. — LEGACTRE 
* CHARGED ON REAL ESTATE. +RESIDUARY 
LEGATRE, 


On the construction of a will! Held, that 
certain lepacies were charged an real estate, 
and that by the words, “I leave and be- 
‘ gueath to if C. the sum of. 2000}., and alsa 
,, fa be my residua alee,” if was inte 
that D. 40 should | take e all the testator’s res 
pn sidugry real estate. . 
M. Curais, by. his will. daied Feb. 27, iss, 
gave pl bis real.and. personal eatate-in posses- 
sion, Feversion, expectancy er. remainder, where. 
soever situated in England, (except as. therem 
mentioned,) to D. Currie, and dM. D. Currie, 
their executors, administratora.and assigns, 
_ trust, that they, or the survivors of them, 
or the heirs. or: assigns: of | such». survivor 
poerate goon ag cony eniest vafter his death, 
out of bis personal, estate, or by gale, mortgage 
or other disposition of his rea Bie rae or. any 
part thereof, pay a legacy of 1,500/. to Flora 
Crosbie, his sister, as therem mentioned: The 
will then proceeded,—“I leave and bequeath 
unto J. Currie the sum of 1,000/., to be laid 
out at eligible security, and the interest: to be 
paid to him -during his life, and at his demise, 
the said sum to be divided amon his sur- 
viving children, giving his son M,. ie, GOI. 


KE 4 


. .| towards completing bis medical education. iI 


leave and hequersn unto my broxber D, Corrie 
the, sum of 2,000/., and also to be my. resid 
legatee. ] begueath to my rpai .gigter, : 
Currie, the gugn of 2001, for, ef, own absolute 
use and benefit, and I do. hereby. appoint -m 
said trustees to be executors of this. my wi 
and testament. .The questions raised were, 
whether the Jegacies given by the will were 
chargeable on the real estate, and whether D, 
nl took the real estate not otherwise dis. 
posed of, under the words“ residuary legatee.’”? 

Mr. ‘Stuart and Mr, Shapter, for .the _phains 
fiffs,, 0 urged, that as assigaces of the. testator’s 
heir-at-law, they were entitled to the. mndioposed 
of real estate. 

Mr Bethell, Mr. Hetherington, anil Mr. Pears 
or the representative of D.. Currie, con. 
ed, that the words “ residuary legatee” car 
e resi WARY real I entate, and that theword 


; a COAT, shiesied that; the “paurel “1 give’ eae devisee ;” citing, Hape.. vi 
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show that the testator meant devisee by the 
word legatee, as there was in the case of Daven- 
v. Coltman, and the other cases cited. 

The Vice-Chancellor said, that many of the 
cases cited were valuable as giving the differ- 
ent meanings which had been put on the word 
“Jegatee,”’ and that there were many instances 
in which that word had reference to, and had 
been held applicable to, real estate. It was evi- 
dent that the testator was a person very de- 
ficient in legal learning, and had used the term 
legatee as applicable as well to a person taking 
land as to one who was to take personalty. He 
was, however, of opinion that upon the natural 
construction of the whole will, the testator 
meant his brothers and sisters to take all their 
legacies as chargeable on the real estate, and 
that D. Currie was only intended to take after 
payment of all the others, but then to take 
everything, whether real or personal. It was 
- mot reasonable to cut down the word residuary 
because it happened to be joined with the word 
legatee. 





Queen's Bench. 


(Before the Four Judges.) 
Woolmer and others v. Toby. Trinity Term, 
1847. 


RAILWAY SHARES.-~ACTION FOR DEPOSITS, 


A. applied to the provisional directors of a 
Ba, company for an allotment of shares, 
and 40 were afterwards allotted to him. 
Between the time of the application for 
shares and the letter of allotment several 
names had been withdrawn from the pro- 
visional committee and additional names 
had been added. A managing committee 
twas appointed from among the provisional 
directors, and by them an action was com- 
menced to recover from A. the amount of 
the deposits to be paid on the shares al- 
lotted to him. 


Held, that inasmuch as the shares were not 
allotted to A. by the persons to whom the 
application for shares was made, the evi- 
dence failed to support the contract alleged 
in the declaration, and the plaintiffs were 
nonsuited, 


THIs was an action brought by the com- 
mittee of management of the Exeter, Plymouth, 
and Devonport Railway against the defendant 
for the deposits upon 40 shares allotted to him 
in the proposed railway. The sum of 21, 12s. 6d. 
was to be paid on each share. A pros 
was issued by the company, on the 14th of 

September, 1845, for a railway to be made 
called the direct Exeter, Plymouth, and Devon- 
port railway, capital one million, in 40,000 
shares. On the 13th of October an application 
was made by the defendant for an allotment of 
shares. On the 15th of December, 40 shares 
were allotted to the defendant, the deposits upon 
which were to be paid on or before the 20th of 
December, and on the 30th of December the 
scheme was abandoned. The application for 
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shares was made to the provisional directors, 
and the action was brought by the managing 
committee. ‘The plaintiffa only issued 36,400 
shares, The letter of ap lication and the letter 
of allotment constituted the agreement declared 
upon. The case was tried on the Western 

reuit, before Mr. Baron Rolfe, and a verdict 
was found for the plaintiffs for 1051. The 
learned judge was of opinion that the allotment 
of shares had taken place within a reasonable 
time after the application, but that question 
was left for the consideration of the jury. It 
appeared in the evidence that a change had 
taken place in the persons forming the pro- 
visional committee between the 13th of Octo- 
ber and the 15th of December, that some 
names had been withdrawn and others substi- 
stituted in their place. 

A rule nisi was obtained in Easter Term to 
enter a nonsuit, on the ground that the plain- 
tiffs, the managing committee, were’ not the 

rties with whom the defendant contracted. 
he rule was also granted to arrest the judg- 
ment, or for a new trial, but upon these points 
the court did not give any judgment. | 

Mr. Crowder and Mr. Greenwood showed 
cause, 

Mr. Serjeant Kinglake and Mr. M. Smith, 
contra. ‘The contract was made with the pro- 
visional directors, and between the time when 
the application for shares was made and the 
letter of allotment, several names had been 
withdrawn from the committee and others 
added. ‘The parties, therefore, with whom the 
“ae was ae Pinger not the parties who 

ring the action. Piggott v. Thompson.» 

Lord Denman, C.J., now delivered the judg- 
ment of the court. He said that one of the 
many points raised in this case would be suffi- 
cient to determine it. At the trial of the canse 
a prospectus was produced, containing the 
names of certain ns who were described 
as forming the provisional committee. 
of the same persons were described as the com- 
mittee of management. After the issuing of 
the prospectus, the defendant sent a letter to 
the committee applying for the allotment of a 
certain number of shares. That letter con- 
tained the usual promise to pay the deposit on 
the shares that might be allotted tohim. That 
letter and the answer to it were relied on as 
constituting a complete contract, by which the 
defendant expressly undertook to pay the 
money now sought to be recovered from him. 
The evidence, however, showed that in the in- 

the day of the application and 


te 
pectus| that of the allotment there had been a change 


in the constitution of the -provisional committee 
by the retirement of certain individuals origi- 
nally numbered among its members. The 

fendant therefore contended, that as the appli- 
cation for railway shares was much influenced 
by the knowledge which each applicant had of 
the character and responsibility of the gentlemen 
forming the committee, he was not d to 
accept the shares merely because he had ap- 





> 3 Bos. & Pul. 147, 
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plied for them, but was entitled to a notification 
of the change so that he might reconsider his 
application, and determine whether, after the 
withdrawal of gentlemcn in whom he might 
place particular confidence, he still desired to 
obtain shares in the railway. The court was of 
imion that the objection arising out of the 
¢ eof committee-men must prevail, because 
the simple fact of the change showed that the 
persons who received and answered the letter 
were not those who subsequently allotted the 
shares; in other words,: that the persons who 
attempted to enforce the contract were not 
those with whom the contract was made. That 
being so, the defendant was entited to a nonsuit. 
There were other objections to the verdict, 
which, if allowed, would entitle the defendant 
to a new trial; but as this objection entitled 
the defendant to enter a nonsuit, it was unneces- 
sary to discuss those objections which would 
only call for a new trial, The rule for a non- 

suit must be absolute. 

Rule absolute to enter a nonsuit. 





Srehequer. 


Washbourne v. Burrows, Trinity Term, 
May 28, and June 12, 1847. 


USURY.— INTEREST IN LAND. — REPLICA- 
TION “ DE INJURIA.” —PLEADINGS. 


To an action of covenant for payment of 250i. 
and interest, the defendant pleaded that 
the covenant was entered into in pursuance 
of an usurious contract’ to pay more than 
51. per cent. interest, and that payment was 
secured by a deed whereby the defendant 
bargained and sold to the sgn: the crops 
of grass growing on certuin land. To this 

ea the plaintiff replied that the contract 
was entered info after the passing of the 
2 & 3 Vict. c.37. On demurrer to the re- 
plication, Held, that the plea did not show 
that the money was secured on an interest 
tn land, taasmuch as the crops of grass 
might have been sold to the z 
the owner of the soil on the terms that they 
were to be cut by him and delivered to the 
defendant as a personal chattel. 


Held, also, that in a plea of usury it ts suf- 
ficient for the defendant to allege that the 
contract is void under the stat. 2, 12 Anne, 
c. 16.8.1; and the plaintiff, in order to 
take the case out of that statute, must reply 
that the contract was made after the 2 & 3 
Vict. c. 37, and does not relate to land, 


Held, also, that de injuria ss a good replica- 
tion fo a plea of fraud in an action of 


THis was an action of covenant on a deed, 
whereby the defendant covenanted to pay the 
plaintiff 2507. and interest. 

The defendant pleaded, (amongst other 
pene) thirdly, that the covenant was entered 

in age ae of a usurious contract, by 
which the defendant d to pay more than 
51. per cent. by way of interest, and that the 
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payment was secured by a deed, whereby the 
defendant bargained, and sold to the plaintiff 
by way of security, certain personal chattels, 
and also the ‘erops of grass then growing on 
certain lands mentioned in the plea, whereby, 
or by foree of the 12 Anne, c. 16, 8. 1, stat. 2, 
covenant: became and was wholly void in 
Ww. : 
4thly, A general plea of fraud. 

To the third plea the plaintiff replied, that 
the contract was entered into after ing of 
the statute 2 & 3 Vict. c. 37. To this replica- 
tion the defendant demurred generally. 

To the fourth plea the plaintiff replied “‘ de 
injurié,” and to this replication the defendant 
demurred specially, on the ground that the 
general replication “de injurié” was inappli- 
cable to a plea of fraud in an action of cove- 
nant. 

Peacoek, in of the demurrers. Crosby 
v. Wadsoorth, 6 East, 602, and Rodwell v. 
Phillips, 9 M. & W. 501, show that a crop of 

ing grass is an interest in land. The plea 
therefere takes the case out of the statute 2 & 3 
Vict. c. 37, which repeals the usury laws, ex~ 
cept.as to money lent on the security of land 
“ or-any interest therein.” But evenif the plea 
does not show that the money was secured 
upon an interest in land, it is still a good plea, 
because it alleges that the statute of Anne was 
violated, and it is not necessary for the defend- 
ant to show that the case was not within the 
statute of Victoria. Thibault v. Gibson, 12 M. 
-& W. 88. 

As to the demurrer to the replication to the 
4th plea; that replication is inapplicable, be- 
cause fraud avoids the contract ab initio, so 

| that in fact there never was any such covenant 
as alleged in the declaration. The cases in 
which that replication had been held good 
| are those of bills of exchange, where the instru- 
ment is not absolutely void as against a third 


| party who was not privy to the fraud, Cooper v. 
| Garbett, 13 M. & W. 





88. He also cited Pell 
iv. Rose, 12 id. 435; De Wolf vy, Bevan, 13 id. 


efendant by | 160, 


Gray, contra, argued that the 3rd plea did 
not show that the money was secured upon an 
interest in land, and that the plea would be 

roved by evidence that the plaintiff, not 
baee owner of the land, was yet entitled to the 
ge in question, as having purchased it on 
the terms that it was to be severed by the 
owner of the soil, and then delivered to the 
— as a mere personal chattel. He cited 

vans v. Roberts, 5 B. & C. 829; Graves v. 
Weld, 5 B. & Adol. 115. As to the replication 
to the plea of fraud, he relied on Cooper v. 
Garbett. 

Peacock replied. 

Cur. adv. oult. 


The judgment of the court was delivered by 

Rolfe, B., (after stating the facts). The first 
question, therefore, is, whether the contract 
stated in the as is void under the statute of 
Anne, notwithstanding the statute of Victoria. 
It certainly is void if the plea sufficiently shows 
that the security consisted in part of an interest 


304 Superior Courts: Exchequer.— Parliamentary Proceedings.—Letter Boz. 


in land, for the statute of Victoria has no ap-| to which “de injurid” has been held to be a 

plication to such securities. Now, part of the| good replication (Cooper vy, Garbett) to a plea 
— assigned by way of security to the|of fraud like reel gig Judgment will 

fe er of the money consisted of certain crops | therefore be en for the plaintiff on this 

of grass described in the deed as growing on a/| plea. 

certain estate called the Sheeping House estate, Judgment accordingly. 

and it was argued, on the authority of Crosby 


Fee ie ee nd when {PROCEEDINGS IN PARLIAMENT RE- 





it does not, confer an interest in land, is often LATING TO THE LAW. 
a question of much nicety. But certainly, when — 
the owner of the soil selle what is growing on Royal Assents. July 22, 1847. 


the land (whether the natural produce, as . 

timber, s, &c., or fructus industriales, as 4 f. 

corn, p or the like,) on the terms that he} ji cenile Offenders 

is to cut or sever them from the land, and then | py ouce of Commons Costs Taxation. 
deliver them to the purchaser, then the pur-| ‘rithes Act Amendment. 

chaser acquires no interest in the soil, which is Copyhold Commission Continuance 

in such case only in the nature of a warehouse | (, right (Colonies) : 
for what is to come to him, namely, a personal J pec Stock ea sa 

chattel. The doubt, however, is, what is the Bankruptcy and Insolvency. (No. 3.) 
true meaning of the plea as to these crops? Masters in Chancery Affidavit Office. 
We think the case will be in the same position -Turnpike Acts Continuance 

as if the plea had contained no reference tothe; foclesiastical Jurisdiction Amendment. 
subject-matter of the security, but had merely | 

alleged that the covenant sued on was void as : 
having been entered into pursuant to an Mouse of Mords. 
usurious contract for taking more than five per BILLS POSTPONED. 
cent. interest. Such a contract would clearly Charity Trustees 

be void under the statute of Anne, and that | Clergy Offences. 


statute being still in force, the plea is prima ; i. as 
facie a good answer to the plaintiff’s demand | , These remained on the List till the close of 
according to the principle laid down in Thibault cid hata the following wore previously 


v. . The question then arises, whether 
the plaintiff gets rid of the effect of the statute| Incumbered Estates, (Ircland). 
Consolidation and Amendment of the Law 


of sparc merely stating that the contract 








was entered into after the passing of the statute Of Bankruptcy. —_ 

of Victoria. We think “a prey Bry The true | Debtor Creditor. 

effect of the statute of Victoria: is to except — 

from the operation of the statute of Anne all Mouse of Commons. 
contracts not relating to land, and when the de- BILLS POSTPONED. 


fendant has by his plea clearly brought the case! Insolvent Debtors. 

within the operation of the old statute, it is not! Health of Towns. 

sufficient for the plaintiff to reply that which Windin up Joint Stock Companies. 

may or may not bring the contract within the! Prisons gulation. 

operation of the statute of Victoria. It was in- Registration of Voters. 

cumbent on him to aver all which is necessary Parliamentary Electors. 

to show that the statute of Anne does not apply| Vexatious Actions. 

to ar —— sepagei LN that it gir weal Trust Monies Investment. 

into after the passing of the statute of Victoria,| ‘These bills continued till nearly the close of 
and that it does not relate to land. ‘The repli- ihe seusion. ‘The following were previously 
cation does aver that the contract was after the | 1 oot oned : 

statute of Victoria, but omits to aver that it ais saa 

was not relating to land. It therefore fails to Highways. 

show all that the plaintiff was bound to make} Law of Railways. 

out, namely, that the statute of Anne does not — Act Amendment. 

apply. On these grounds, therefore, even ee oe Courts. 

adopting the arguments on behalf of the plain- ifts for Pious Purposes. bh 

tiff, that the plea does not show sufficiently | Agricultural Tenants’ Right. 

that the security did compromise an interest in Encouragement of Life aah 
land, still we think the plea is good, and that Roman Catholics further Relief. 











_ replication oo no a answer, | Punishment of Death. 
here inust therefor j ent for the de- . 
sc sinh gpg ep aaa ala THE EDITOR'S LETTER BOX. 


As to the replication to the 4th plea, we were : : 
all of opinion at the time of the argument, that WE crave indulgence of our correspondents : 
there was no distinction in principle between | the session of parliament being at an end, we 
this case and the case of a bill of exchange, as| shall soon discharge our arrears. 
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THE LAW RELATING TO THE 
ELECTION ..Q@F. MEMBERS OF 
PARLIAMENT. 





As the law with regard to parliamentary 
elections, in common with other branches, 
has undergone various changes in the 
course of the present reign, and the noise 
of preperation for election contests is now 
heard at every side, a brief summary of the 
practice and provisions of the several acts 
of parliament at present in force on this 
subject," can scarcely be considered ill- 
timed, and we hope may not prove alto- 
gether useless to our readers. 

The matter will be rendered more intel- 
ligible, by starting with the proclamation 
announcing her Majesty’s intention to 
convene a new parliament, and proceeding 
through the various stages of a general 
election terminating with the return of the 
members; omitting, in the first instance, 
those incidental circumstances which may 
occasion a deviation from the ordimary 
course of procedure. 

The order of the Queen in council for 
the dissolution of one parliament, and the 
calling of another, is uniformly accom- 
panied by a second order, also made by 
her Majesty in council, directing the Lord 
Chancellor to cause writs to be issued sum- 


moning a new parliament to meet at a time 


—_ + 


* There are no less than 95 distinct acts of such. 





ee hee 


and place then mentioned. The act-7 & 8 
W.3, c. 26, directs that 40 days shall. in- 
tervene between the teste and return of the 
writs, but since the Union with Scotland, a 
‘ohn of not less than 50 days is allowed, 

etween the date of the proclamation and 
the time fixed for the assembling of the 
new parliament, The writs, when issued 
by the Lord Chancellor, are taken by his 
messenger to the General Post-Office in 
London, and delivered to the Postmaster 
General, or his deputy, who is required by 
the 53 Geo. 3, c. 89, to give an acknow- 
ledgment in. writing of the receipt, and the 


‘time when delivered, The writs must then 


| be forwarded, under cover to the returning 
officers to whom they are directed, by the 
earliest post after they have been received, 
‘accompanied by directions to the local 
postmasters to deliver the writs at the 
office of the party to whom they are di- 
rected, and to sie an acknowledgment of 
the receipt, which is to be forwarded. to 
the Postmaster General, at the post-office 
in London, where the memorandum is 
filed. Where the writs are addressed to 
the Sheriffs of London, the Sheriff of Mid- 
dlesex, or any returning officer havirg his 
office within five miles of the cities of 
London, or Westminster, or the Borough 
| of Southwark, the writs are taken directly 
to his office by the Lord Chancellor's mes- 
senger, without passing through the post- 
office. The neglect or delay to deliver a 
writ is a misdemeanor, and punishable as 
The officers to whom writs are di- 


liament now in force, relating to the Law of rected are bound to indorse on the writ, 


ectioas, and Election Petitions, from the 5 
Rich. 2, to 7 & 8 Vict c. 108. See Wordsworth 
on Elections, 'l'able of Statutes. 


Vow. xxxiv. No. 1,012. 


immediately after the receipt thereof, the 

day and hour on which it was received, 

|and to specily those particulars in a receipt 
P 
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given to the person by whom it was de-|whom they elect to serve them in parlia- 
livered.® ment? and each candidate ts eipoer by 

The proceedings which follow the re-|one elector and seconded by another. 
ceipt of the writ, and precede the election, | After a reasonable time, and an inquiry 
are subject to different regulations, as re-|whether any other elector has any other 
gards elections, for counties, for cities and | candidate to propose, if io other candidate 
towns being counties, and for cities and|is nominated beyond the number uired 
boroughs. In counties, the sheriff, within} by the writ or precept to be returned, the 
two days from the receipt of the writ,|returning officer, without any show of 
must cause a proclamation to be made for | hands, or any further appeal to the electors, 
the election, not sooner than the tenth aye is bound to declare those proposed elected: 
nor later than the 16th day, from the mak: | Ifa greater number of persons are nomi- 
ing of such proclamation, (25 Geo. 3, c.}nated than can be returned under the writ 
84, s. 4.) In cities and towns being|or precept, the returning officer is to de- 
counties of themselves, where the writ|termine the election, either by the view 
goes directly to the returning officer, the| upon calling for a show of hands, or by the 
election must be holden within eight days|poll. An election by the view can only be 
after the receipt of the writ, and three| made by consent of all the electors present. 
clear days’ notice of the time and place of| A candidate, or any elector, may demand 
election must be given, which is calculated |a poll, and when legally demanded, it is 
exclusive of the day of notice, and also of|imperative on the returning officer to grant 
the day of election, (3 & 4 Vict.c.81). Inja poll. (7 & 8 W. 3, c.25.) But the poll 
cities and boroughs the writ goes, in the| must be demanded either before the ma 
first instance, to the sheriff, who is bound| jority is declared upon a view, or within a 


to make out his precepts and deliver them 
to the various returning officers of the 
cities and boroughs in his county, within 
three days after the receipt of the writ, 
and the election must be holden within 
eight days after the receipt of the precept, 
the returning officer giving at least three 
clear days’ notice of the day of election. 
(7&8 W.3,c 25, and 3 & 4 Vict.c. 81.) 
Notices of election must be given in all 
places, between 8 o'clock a.M. and 6 
o'clock Pp. m., from the 25th March to the 
25th October, and between 8 o'clock A. M. 
and 4 p.M., during the winter months. 
(33 Geo. 3, c. 64.) Particular places have 
been appointed in certain counties for hold- 
ing elections by the Reform Act, 2 W. 4, 
c. 45, and the Boundary Act, 2 & 3 W. 4, 
c. 64, but in counties for which no particu- 
lar place is specified, the election must be 
held at the usual and customary place of 
election. 

The proceedings on the day of election 
are as follow :—Between the hours of 8 
and 11 a.M., the sheriff, or other returning 
officer, should open the election by reading 
the writ or precept, and then taking the 
bribery oath, which may be adminiatered 
by any justice of the peace, or if none be 
present, by three electors, The: Bribery 
‘Act, (2 Geo. 2, c, 24,) is then read, where- 
ujion the retarning officer asks the electors, 


r 





i + 35 G. 3, 
& s W. 3, c¢. 25, 


et 


c. 84; 53 G. 3, c, 89; and 7 


reasonable time afterwards. 

Each candidate may be called upon after 
the nomination, on the day of election, or 
any time before the day fixed for the meet- 
ing of parliament, upon the written request 
of any other candidate, or of two registered 
electors, to declare his qualification, and if 
the candidate so called upon wilfully refuse 
to comply with the request for twenty-four 
hours, his election and return would be 
void. (1 & 2 Vict. c. 48, 8.3.) The de- 
claration of qualification may be made be- 
fore the returning officer, or a justice, or a 
commissioner epecially appointed, and it 
must be certified to the Court of Chancery, 
or the Court of Queen’s Bench, within 
three months. The qualification of mem- 
bers is now regulated by the stat. 1 &2 
Vict. c. 48,8. 2. To represent a county, 
the member must have an estate arismg 
out of real or personal property of the 
clear yearly vakre of 600/.; and to repre- 
sent a city, borough, er town, a similar 
estate of 300/. per annum, over and above 
incumbrances. The estate may arise out 
of any interest in land of any tenure, legal 
or equitable, situated in the United King 
dom, or the rents and profits thereof; or 
out of personal property, or the interest, 
dividends, or annual proceeds thereof. The 
member, however, myst have an estate for 
his awn life, or the life of some other per 


_}40n then living, or for a term of years ab 


‘solute or determinable on his own life or 
the life. of some: other living-person, of 
which term not less than thirteen years 
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shall be unexpired at the time of the 
election.® 
In case of a contested clection, the re- 
turning officer is to cause booths to be 
erected for the convenience of taking the 
poll ; and by the 6 & 7 W. 4, c. 102, s. 3, 
in counties a polling booth is to be pro- 
vided at each polling place for every 450 
electors, at an expense not exceeding 40. 
Pursuant to a provision contained in the 
statute 2 W. 4, c. 45, s. 63, the polling 
_ places in counties are enumerated in the 
schedules to the Boundary Act, but ad- 
flitional polling places have been appointed 
by the Privy Council, upon the application 
of justices under the 6 & 7 W. 4, c. 102. 
n cities or boroughs, the returning officer 
should provide polling places for the dif- 
ferent parishes or districts for the city or 
borough, but the expenses must vot exceed 
251. for the booths, fur any parish or dis- 
trict, and they must be so arranged that 
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and then the polling must take place on 
the following days respectively. (5 & 6 W. 
4, c. 36.) In counties the polling con- 
tinues for two days: on the first day for 
seven hours, commencing at 9 o’clock a. M.; 
and on the second day for eight hours, 
finally closing at 4 o'clock p.m. In cities 
and boroughs the poll continues during one 
day only, commencing at 8 o'clock a. M., 
and closing at 4 o'clock p. M. | 

When once the sheriff, or other return- 
ing officer, grants a poll, he ought to pro- 
ceed with it, and if a candidate be proposed 
at any time during the polling, and has a 
majority of votes, his election will be valid; 
but, although a poll be granted, if no votes 
are tendered within a reasonable time after 
the poll opens, the returning officer may 
declare the numbers upon a view. 

The returning officer is required, before 
the polling day, to cause a copy of the re- 
gister of voters to be prepared for use at 


no greater number than 300 electors shall | each polling place, which he must certify 
be compellesl to poll in eacli booth or com- | under his hand to be true ; and he is autho- 
partment. (2 W. 4,c. 45, and 5 & 6 W. | rised to appoiut a deputy to preside, and 
4, c. 36.) ‘The booths are provided at the | clerks to take the poll, at each polling 
joint and equal expense of the candidates,| place. The poll clerks are sworn by the 
but if a candidate is nominated and de-|returning officer, or his deputy, truly and 
clines going to the pol!, he is not liable to|indifferently to take the: poll, and they 
defray any portion of the expenses; and if| must enter the place of the electors’ quali- 
a person has been propose! without his | fication, as declared by him at the time of 
consent, the proposer is liable to the ex-{voting. The returning officer, or his 
penses as if le had been himself a candi-|dcputy, may also appoint commissioners 
date. Ifthe returning officer incurs any for the purpose of administering oaths, if 
expenses, beyond those specified by statute ' requested by any of the candidates in writ- 





the candidates will not be bound to reim-! 


burse him, unless they have rendered 
themselves liable by contract, express or 
implied. 

. _.Where a poll is demanded, it cannot take 
place on the day of nomination, but must 
be appointed in counties to commence on 
the next day but two after the day of nomi- 
nation, unless such next day but two 
-shoukl happen to fall on a Saturday or 
Sunday, and in that event, the. poll must 
begin on Monday. (2 W. 4, c. 45, 8. 62.) 
In ‘cities or boroughs the poll should com- 
-mence at 8 o'clock a. M. of the day next 
following the day of nomination, unless 
such day next fillowing should fall on a 
Sunday, Good Friday, or Cliristmas day, 


-_- --—_—_—— 











' © By the 1 & 2 Vict. c. 43, ¢, 9, the members 


‘for the Universities of Oxford, Cambridge, and 
-Trinity College, Dublin, and the eldest sons of 
.peere or lords of parliament, or of any pereons 
qualified by the statute to serve as knights of 
the shire, may sit without any property qualifi- 
cation. . Ci ° . 


the candidates in equal proportions. 


ing.“ ‘The deputics are paid after the rate 
of two guineas a day, the poll clerks each. 
one guinca a day, and the commissioners 
one guinea a day, and the returning officer 
is entitled to be repaid those expenses ‘by 
The. 
candidates may severally nominate one- 
person to act as inspector or cheque clerk 
for each clerk appointed to take the poll; 
und the returning officer allows a cheque 
book to be kept by such inspector at every 
polling p'ace. (18 Geo. 2,c.18, and 19 
Geo. 2, c. 28.) In places where the num- 
ber of clectors does not amount to 600, 
there is no statutery provision giving a 
candidate a right to a check on the poll 
book. 3 

Electors can only be permitted to vote 
at the booth or compartment allotted to 
the parish or place in respect of which they 
are registered. (2 W.4,c. 45, 8.68). The 
register is conclusive evidence of the right 





4 See 34 Geo. 3, c. 73; 42 Geo. 3, c. 62; 
and 43 Geo. 3, c. 74. : 
P 
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of the elector to vote, and any person ten- 
dering his vote is subject to be questioned 
on behalf of any candidate only on two 
points, namely, whether he is the person 
whose name appears on the register, and 
whether he has already voted at the elec- 
tion? Ifa party whose name appears on 
the register has ceased to have the qualifi- 
cation in respect of which he was regis- 
tered, his vote cannot row be rejected at 
the election for that reason, although it 
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at county elections to deliver them in the 
same condition to the poll clerk on the 
morning of the second day. On the final 
close of the poll, the books are delivered 
sealed to the returning officer, who retains 
them in the same state until the day next 
but one after the close of the poll, when 
the seals are broken, the number of votes 
cast up and declared, and the members 
elected publicly proclaimed. If the day 
next but one after the poll has closed falls 


would be invalid in the event of a petition; on a Sunday, the proclamation, &c., is on 


against the return. 


any person whose name appears on the 
register are, that the voter is not the per- 
son whose name so appears, that he has 
already voted at the election, that he has 
refused to take the oath prescribed in re- 
spect of his identity and his not before 
voting, or that he has refused to take the 
bribery oath, ifrequired. Falsely answer- 
ing either of the questions lready adverted 
to, and personating a voter, are indictable. 


(6 Vict. c. 18, 8. 79.) | 
The only grounds on which the returning | 
officer is authorised to reject the vote of | 


Monday, and it must not be later than two 
o’clock in the afternoon. (2 W. 4, c. 45, 
s. 65.) After the state of the poll is de- 
clared,and the members chosen proclaimed, 


the returning officer seals up the poll books, 
‘and the candidates, if they think fit, may 


respectively affix their seals. The return- 
ing officer, or his deputy, may, if he think 
fit, declare the final state of the poll and 


make the return immediately after the poll 


has closed, (2 W. 4, c. 45, s.68,) but in 
practice this is seldom done. After the 
members elected have been proclaimed, 


misdemeanors. A candidate may appoint! the returning officer delivers the poll books 
persons to attend at the booths to detect | sealed to the Clerk of the Crown in Chan- 
personation, and any person so detected cery, or to the postmaster of the place 
may be given immediately into custody,;where such proclamation is made, ad- 
and taken before a justice of the peace: in dressed to the Clerk of the Crown in 
such case the vote is not rejected if the! Chancery. 

questions are answered and the oaths taken,| Immediately after the proclamation of 
but the returning officer should mark in the the members elected, the sheriff, in 
poll book against such vote amemorandum counties, makes his return under seal to 
that it has been protested against for per-) the Clerk of the Crown in Chancery: in 
sonation. Persons whose votes have been cities and boroughs the returning officer 
excluded from the register by a decision of returns the precept to. the sheriff, and the 


the revising barrister, may tender their 
votes at the election, and they must be re- 
ceived by the returning officer ard entered 
in the poll book, but they are distinguished | 
from the votes admitted and allowed, and 
are not counted at the clection. (2 W. 4,/ 
c. 45, s. 59.) 

The declaration of the voter for whom he | 
means to vote should be made to the poll 


election. 


sheriff returns the writ, and with it the re- 


‘turn of the proper returning officer to the 


Clerk of the Crown. The 10 & 11 W.3, 
c. 7, requires, that the return shall be 
made with all convenient expedition, and at 
the furthest within fourteen days after the 
In case of an equality of votes, 
there is properly a double return, and oc- 


_casionally, where there are two persons 


clerk, and if ke makes a mistake in entering , claiming to act as returning officers, they 
the vote he may amend it: whilst his book | may properly make a double return. If it 
remains unaltered, it is the best evidence | be impossible to complete the return, the 
ofthe vote. Ifthe voter makes a mistake | sheriff or other returning officer makes a 







in declaring the name of the candidate for 
whom he proposes to vote, he may amend 
his declaration at any time before the vote 
is recorded by the poll clerk ; but after the 
_ > 7" =a ete it would be unsafe for the 
ge jnake any alteration. 

ks, at the close of the day’s 
wariip the poll books and deliver 
~ + ~~-Ng officer or his deputy, 
= ve a receipt for them, and 


special return. An officer making a wil- 
fully false return, or neglecting ta meke a 
return, is liable to penaltics. The returm 
once made cannot be altered without the 
consent of the House, and no member is 
entitled to sit, unless he has been duly re- 
turned, but if the return is good in sub- 
stance, it cannot be successfully impeached 
for want of form. 


The 6 Vict. c. 18, 8. 55, contains a pro- 
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viston for the expenses incurred by return-|the advice of our Privy Council, to disselve 
ing officers of boroughs, which are to be this present Parliament, which was this day 
defrayed out of the poor’s rates, with re-|Prorogued and stands prorogued to Tuesday, 


: the 2ist day of September next. We do for 
ference ‘to the proportionate, number of] that end. publi this our Royal proclamation, 


. ee and do hereby dissolve the said Parliament 
borough. There is no similar enactment accordingly ; and the Lords Spiritual and 
as to sheriffs of counties. —— 


—..| Lemporal, and the knights, citizens, and bur- 

The incidental proceedings at elections, | gesses, and the commissioners for shires and 
and the law relating to undue influence, | urghs, of the House of Commons are dis- 
bribery, treating, and riots at elections, as charged from their meeting and attendance om 


. ° the said Tuesday, the 2ist day of September 
well as the proceedings upon clection pe- next : and we, being desirous =f tie ey as 


titions, will be mere conveniently treated | soon as may be, to meet our people, and to 
of in a future number.* have their advice in parliament, do hereby 
es make known to all our leving subjects our 
Royal will and pleasure to call a new Par- 
liament; and do —? further declare, that, 
with the advice of our Privy Council, we have 
Moypal Assents. given order that our Chancellor of that part of 

In addition to the bills which received the our United Kingdom called Great Britain, and 
Royal Assent on the 22nd instant, stated at p./our Chancellor of Ireland, do, respectively, 
304, ante, the following also received the Royal , upon notice thereof, forthwith issue our writs 
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Assent on that day :— jin due form, and according to law, for calling 
Canal Companies. ls new Parliament : and we do hereby also, by 
Highway Rates. this our Royal proclamation under our Great 
Passengers’ Act Amendment. ‘Seal of our United Kingdom, require writs 
Stock in Trade Exemption. | forthwith to be issued accordingly by our said 


‘Chancellors respectively, for causing the Lords 





23rd July. Spiritual and ‘I'emporal and Commons, who 

Poor Removal Act Amendment. are to serve in the said Parliament, to be duly 

Poor Law Administration. returned to, and give their attendance in, our 

Commons Inclosure, No. 3. said Parliament ; which writs are to be return- 

Bishopric of Manchester, able on Tuesday, the 2ist day of September 
next. 

THE QUEEN’S SPEECH. | Given at our Court at Buckingham Palace, 


Parliament was prorogued by the Queen in’ this 23rd day of July, in the year of our Lord 
person, on Friday the ord instant. pose | 1847, and in the 11th year of our reign. 
that her Majesty was not advised by her minis- Gop save the QUEEN. 
ters to take any notice of the acts which | -~—--——-—-——--——————_—"- 
have been passed during the session for the [REGAL CANDIDATES FOR THE NEW 


alteration of the law. ~ 
The Speaker of the House of Coniendne,| PARLIAMENT. 


however, in his address to her Majesty, thus. 
en adverts to that subject :— | Aglionby, H. A., Cockermouth. 

_ “ During the progress of the session which | Allen, Robert, S. L., Birmingham. 

is now about to terminate, we have maturely; *Benhbow, John, Dudley. 

considered various measures for the practical Bernal, R., Rochester. 

improvement of the law, and for the amelioration! +4Bethell, R., Q. C., Frome. 

of the moral and social condition of the people;! *Blewitt, R. J., Monmouth. 

and where it has not been possible to bring! Bodkin, W. H., Rochester. 

these measures to a satisfactory conclusion, we; *Bremridge, R., Barnstaple. 

hope to have prepared the way for sound and} Buller, C., Q. C., (Judge Advocate,) Liskeard. 
useful legislation in future sessions of parlia-' Cabbell, B. B., Birmingham. 





ment.” May this be so! Amen. Cardwell, E., Liverpool. 
— Cobbett, J. M., Oldham. 
PROCLAMATION FOR DISSOLVING THE LATE! *Cobbold, J. C., Ipswich. 
AND CALLING A NEW PARLIAMENT. Cockburn, A. E., Q. C., Southampton, 
Victoria R, Cripps, William, Cirencester. 


Wher h thought fit, b d wi Escott, B., Winchester. 

ebonp Ricard: peel “puake Se D. = S.. Sutherlandshire. 
© For the materials from which this summ *Freshfield, J. W., London. 

is framed, we are entirely indebted to Me. Glover, W., S. L., Hereford. 

Wordsworth’s Treatise on the Law and Prac-| Godson, R., Q. C., Kidderminster. 

tice of Elections, a third edition of which has| Greene, T., Lancaster. 

been most opportunely published, to which we _Grey, Right Hon.’Sir G., (Home Secretary,) 

refer those who desire full and accurate iafor- | North Northumberland. 

mation on the subject. *Grimsditch, J., Macclesfield. 
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+*Harvey, D. Whittle, 3Zarylebone. 
Hayter, \\. G., Q. C., Wells. 


Hildyard, R. C., Q. C., Whitehaven. 

Hogg, Sir J. W., Bart., Honiton. 

tHumfrey, L. C., Q. C., Cambridge. 

Inglis, Sir R. H., Ozford University. 

Jervis, Sir J., Knt., A. G., Chester. 

Jervis, John J., Horsham. 

Kelly, Sir F., Knt., Q. C., Lyme Regis. 
- Law, Hon, C. E., Q. C., Cambridge Uni- 

rsity, 

Lefevre, Right Hon. G. S., Hampshire. 

Martin, 8., Q. C., Pontefract. 

*Neeld, J., Chippenham. 

Nicholl, Dr., Cardiff, 

Palmer, Roundell, Plymouth. 

+*Payne, W., London. 

*Pearson, C., Lambeth. 

Richards, R., Merionethshire. 

Roebuck, J. A., Q. C,, Bath, 

Rolt, J., Q. C., Stamford. 

Romilly, John, Q. C., Devonport. 

Shee, W., S. L., Marylebone. 

Stuart, J., Q. C., Newark. 

Talfourd, ‘T. N., Q. S., Reading. 

Tancred, H. W., Q. C., Banbury. 

Thesiger, Sir F., Knt., Q. C., Abingdon. 

Twiss, H.,Q. C., Bury St. Edmunds. 

Walpole, S. H., Q. C., Midhurst. 

+Warren, S., Finsbury. 

Warren, R. B., S. L., Frome. 

Whateley, W., Q. C., South Shields. 

*Wilks, J., St. Albans. 

*Wire, D. W., Boston. 





* Marked thus, are or have been solicitors. 
+ Thus, declined or withdrawn. 
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NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 


BANKRUPTCY AND INSOLVEKXCY. 
10 & 11 Vict. c. 102. 


An Act to abolish the Court of Review in Bank- 
ruptcy, and to make Alterations in the Ju- 
nisdiction of the Courts of Bankruptcy and 
Court for Relief of Insolvent Debtors. (July 
22, 1847. |] 


1. Court of Review abolished.—W hereas it is 
expedient to abolish the Court of Review in 
Bankruptcy, and to make alterations in the 
jurisdiction of the Courts of Bankruptcy and 
Court for Relicf of Insolvent Debtors : Be it 
therefore enacted by the Qucen’s most excellent 
Majesty, by and with the advice and consent of 
the Lords spiritual and temporal, and Com- 
mons, in th.s present parliament assembled, 
and by the authority of the eame, That the 
Court of Review in Bankruptcy and the offices 
of the chief judge and other judges of the Court 
of Bankruptcy be hereby abolished. 

2. Jurisdiction of Court ef Review trans- 
ferred lo one of the Vice-Chancellors.—And he 
itenacted, That all the jurisdiction, power, au- 
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thorities, and privileges of the said Court 
of Review in Bankruptcy hereby abolished 
shall be transferred to and vested in and shall 
hereafter be exercised and enjoyed by such one 
of the Vice-Chancellors of the High Court of 
Chancery as the Lord Chancellor shall from 
time to time be pleased to appoint, and that all 
persons now holding office ur acting in the said 
Court of Review shall continue to hold the 
same, and to perform the duties thereof under 
the jurisdiction hereby created, in the same 
; manner and under the same tenure and subject 
‘to the same regulations as they now hold the 
same and act therein: Provided always, that 
notwithstanding the passing of this act the 
present judges of the Court of Review shall be 
jentit'ed to the same rank and precedence to 
which they are now entitled. . 

3. Laws und orders to apply to Vice-Chancel- 
‘lor so sitting.—And be it enacted, That all 
| laws, orders, and authorities touching the prac- 
tice and manner of proceeding in the said 
| Court of Review, and appealing to and from 
the said court, shall continue in force, and be 
| applicable to the jurisdiction of the said Vic?- 
Chancellor so appointed; and that all sums 
and fees shall continue to be glory and re- 
| ceivable by the like persons, anid shall continue 
_to be paid and applied to the like purposes, as 
the same have heretofore been paid and re- 
ceived in respect of any imatter in the said 
Court of Review. 

4. Jurisdiction of the Courts of Bankruptcy 
under 5 & 6 Viet. c. 116; 7 & 8 Viet. c. 96, 
and § & 9 Vicl. c. 127, transfcrred to Court for 
the Relief of Inso/vent Debtors and to the County 
Courts. 9 & 10 Vict. c. 95.—And be it en- 
acted, ‘That from the time this act shall com- 
mence and take effect all powcr, jurisdiction, 
and authority given to her Majesty’s Court of 
Bankruptcy and district Courts of Bank- 
ruptcy, and to the commiesioners thereof, 
in matters of insolvency, by en act passed 
in the 5 & G Vict. c. 116, intituled, “Au 
Act for the Relief of Insolvent Debtors,’ and 
by an act passed in the 7 & S Vict. c. 96, in- 
tituled “An Act to ainend the Law of Insol- 
vency, Bankruptcy, and Execution,” and by an 
act passed in the 8 & 9 Vict. c. 127, intituled, 
“ An Act for better securing the dt lesa of 
Small Debts,” or by the rules and orders made 
in pursuance of any of the suid acts, shall be 
transferred to and vested in the Court for the 
Relief of Insolvent Debtors in England, and to 
and in the commissioners thereot for the time 
being, and to and in the County Courts consti- 
tuted or to be constituted under an act passed 
in the 9 & 10 Vict. c. 95, intituled “*An Act 
for the more easy Recovery of Small Debts and 
Demands in England,” in manner herein-after 
mentioned. 

5. In Insolcent Debtors’ Court the provisional 
assiguee, and in County Courts the clerk, to act 
as official assignee ; clerks of County Courts to 
act as registrars; bailiffs of County Courts to 
act as messengers.—And be it enacted, That in 
the Court for the Relief of Insolvent Debtors 
the provisional assignee, and in the said County 
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Courts the clerk of the court, shall in every 
case of insolvency under such two first-men- 
tioned acts be and act asthe official assignee of 
the estate and effects of the ins»lvent ; and that 
in each of the said County Courts the clerk of 
such court shall act as the registrars of the 
Court of Bankruptcy have heretofore been ac- 
customed to act under any of the said acts; 
and every such clerk shall do and perform all 
acts heretofore done and performed by such 
registrare or by the clerk of the Insolvent 
Debtors’ Court under any of the said acts; 
and every such clerk shall do and perform all 
such acts and duties necessary for carrying this 
act into effect as shall be ordered by any such 
County Court, or by any commissioner of the 
said Court for the Relief of Insolvent Debtors ; 
and that the high bailiff of every such County 
Court and his assistants shall be and act asa 
messenger of the Court of Bankruptcy and his 
assistants have heretofore been accustomed to 
act under the said acts; and such high bailiff 


sir 


solvent Debtors, and every such County Court 
aforesaid, shall, from and after the time this 
act shall commence and take effect, have and 
exercise, in the prosecution of such petitions 
and summonses filed and issued in such courts 
respectively, the like power and authority in 
all respects under the aforesaid acts as the 
commissioners of Her Majesty’s Court of 
Bankruptcy and District Courts of Bankruptcy 
have heretofore had and exercised on the pre- 
sentation of petitions of jnsolvent debtors, and 
on such summonses as aforesaid, under such 
acts, except as herein-after otherwise provided, 
and shall each, singly, be and form a court for 
every purpose under this or the aforesaid acts ; 
and that every commissioner of the said Court 
for the Relief of Insolvent Debtore shall hence- 
forth, singly, be and form a court for eve 
purpose under all acts now in force or whic 
may hereafter be in force relating to insolvent 
debtors. 

7. Recited acts to apply to persons 


ition- 
and his assistants shall do all acts heretofore|ing who have been in prison.—And be it de- 
done under the said acts, and shall possess and|clared and enacted, That the said two first- 
enjoy all the powers, authorities, and privileges mentioned acts shall apply to the cases of 
when acting under the said acts as have been!persons petitioning under the said acts, 
heretofore done, possessed, or enjoyed by any | although they may have been already in prison 
messenger of the Court of Bankruptcy or his! under judgment or otherwise for debt. 
assistants when acting under any of the said) 8. If insolvent shall not have resided sir 
acts, and shall do and perform all such acts as | months, jurisdiction vested in Insolvent Court 
shall b2 ordered by any such County Court for or County Court.—Provided always, and be it 
the purpose of carrying this act into effect. enacted, That if any such insolvent shall not 
G. Jurisdiction of Insolvent Debtors’ Court | have so resided for six months in any one 
and County Courts—And be it enacted, That | place as aforesaid, then he shall file his petition 
from the time this act shall commence and §in the said Insolvent Debtors’ Court, and the 
take effect the Court for the Relief of Insolvent ' jurisdiction aforesaid in the matter of such 
Debtors in England, and the commissioners | insolvency shall be vested either in the Court 
thereof, and the judges of the County Courts! for Relief of Insolvent Debtors in London, or 
aforesaid, shall have jurisdiction in all matters! in such one of the said County Courts as the 
of insolvency and debt under the aforesaid said Court for the Relief of Insolvent Debtors 
acts in manner following; that is to say, the’ shall direct. 
said Court for the Relief of Insolvent Debtors,| 9. Petitions now pending under recited acts, 
and the commissioners thereof, in all cases in |§c., to be disposed of notwithstanding the 
which the insolvent in cases of insolvency, or | passing of this act.—And be it enacted, That 
the defendant in the case of any summons with respect to petitions under the aforesaid 
issued under the aforesaid act for the better acts or either of them which are now in de- 
securing the payment of small debts, shall | pendence, or which shall have been presented 
have resided for six calendar months next im- |to the Court of Bankruptcy or any District 
mediately preceding the time of filing his | Court of Bankruptcy before the time at which 
petition, or of the suing out of any such sum-|this act shall commence and take effect, the 
mons aforesaid within any parish the distance | provisions of euch acts, and the jurisdiction of 
ereof, as measured by the nearest highway |such courts and the commissioners thereof 
from the General Post Office in London to the | under such acts, or under the rules and orders: 
parish church of such parish, shall not exceed made in —— thereof, shall remain in full 
the distance of twenty milvs, to which district | force and effect notwithstanding the passing: 
the jurisdiction of the said court and the com- | of this act. . | ks 
mistioners thereof under the aforesaid acts is, 10. Jurisdiction of the Court for inet of 
hereby restricted ; and the said County Courts | Insolvent Debtors on circuit transferred to 
aforesaid in all cases wherein the insolvent or | County Courts.—And be it enacted, That from 
defendant shall have resided elsewhere, and/and after the fifteenth day of September next’ 
shall have resided for six calendar months next |the circuits of the commissioners of the said 
immediately preceding the time of filing his | Court for the Relief of Insolvent Debtors shall. 


petition, or the suing out of any summons 
within the: district of’ such County Court to 
which such insolvent shall prefer his petition, 
or to which any plaintiff may apply for any 
summons as aforesaid$' and that every com- 
missioner of the Court for the ‘Relief of In- 


be abolished ; and that if thereafter any insol- 
vent debtor in custody in any of Her grieeg Se 
gaols situated elsewhere than within the’ dis- 
trict to which the jurisdiction of such court 
is restricted as herein-before mentioned shall 
petition such court under any act or acts 
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relating to insolvent debtors, other than the |the same be insufficient for such purpose, out 
two first-mentioned acts or this act, or if any | of the interest and profit arising from any 
such prisoner sliall have so Draper prior 10 | government eecurities u which any un- 
the paesing of this act, and his petition shall | claimed money produced by the estates and 
not have been heard, or if the same shall have | effects of insolvent debtors may be invested. 
been heard and the consideration thereof shall! 11, Recognizances of sureties entered into 
have been adjourned, such court or some com- | under 1 & 2 Viet., c. 110, for enforcing at- 
missioner thereof shall forthwith, after the | tendance of insolvents, to bind persons to ap- 
schedule of such prisoner shall have been duly | pear before cownty cowrts—And whereas in 
filed in the case of any new petition, and at | pursuance of an act passed in the 1 & 2 Vict., 
any time which to such court or commissioner! ¢, 110, intituled, “ An Act for abolishing Ar- 
shall seem fit in the caSe of any petition which ; regt on Mesne Process in Civil Actions except 
shall not have come on for hearing, or the|in certain Cases, for extending the Remedies 
hearing of which shall have been adjourned as| of Creditors against the Property of Debtors, 
aforesaid, make an order semi such peti-|and for amending the Laws for the Relief of 
tion for hearing to the Coun ourt within | Insolvent Debtors in England,” divers per- 
the district of which such insolvent debtor is ‘gons as sureties have entered into recogni- 
in custody, and shall transmit such petition zances to the provisional assignee of the Insol- 
and schedule to such court for hearing ac- yent Debtors’ Court, with conditions tbat the 
cordingly; and that the judge of such court insolvents therein mentioned should duly ap- 
shall appoint a time and place for such pri-' pear at the time and places therein mentioned, 
soner to be brought up before such court, and and it is necessary that some of such insol- 
cause the usual notices to be given; and that, vents should appear before the County Courts 
any court to which any such petition shall; under this act; be it therefore enacted, That 
be so referred and transmitted shall have and | every such recognizance shall extend to bind 
possess the same power and authority with | the persons who may have entered into the 
respect to every such petition, and shall make'same, in case the insolvent debtor therem 
all such orders, give all such directions, and' mentioned shall not at the time appointed 
do all such matters and things requisite for in such recognizance duly appear before the 
the discharging or remanding of such prisoner, County Court to which the matter of such 
and otherwise respecting such prisoner, his;insolvent is transferred by this act and on 
schedule, creditors, and assignees, as the said; every adjourned bearing, or shall uct abide by 
Court for the Relief of Insolvent Debtors or the final judgment of such court. 
any commissioner thereof might make, give,’ 12, Fees in Insolvent Debtors’ Court to ge 
or do in the matters of petitions heard before in reduction of certain compensations to tts 
such court or commissioner under such acts ; officers—And whereas in consequence of late 
and that every such petition and schedule, and alterations in the laws of imprisonment for 
all judgments, rules, orders, directions, and! debt certain compensations have become pay- 
proceedings pronounced, made, and done able and are paid by the commissioners of 
thereon in all and every the matters aforesaid her Majesty’s treasury to the officers of the 
by such County Court, shall be returned to court for the relief of insolvent debtors in 
the said Court for the Relief of Insolvent respect of the diminution of fees received 
Debtors, signed by the judge of such County therein: And whereas by the additional busi- 
Court, to be a record of the said Court for the ness given to the said court by this act the 
Relief of Insolvent Debtors, and to be kept as fees payable therein will again be in 
such among the records thereof ; and the said, whereby a leas sum will be required for the 
Court for the Relief of Insolvent Debtors, and | said compensations; be it enacted, That the 
every commissioner thereof, in every case in | fees to be received in the said court in matéers 
which any insolvent debtor petitioning the where jurisdiction is given by this act shall 
Court for the Relief of Insolvent Debtors be received by the same persons, to be by 
under such acts shall be in custody in any of them applied in the eame manner as the fees 
Her Majesty’s gaols within the district to received in matters heretofore under the jun 
which the jurisdiction of such court is limited | diction of the said court are now _— any 
aforesaid, and the County Courte in the matter ; thing herein to the contrary notwi pk 
of every such petition so referred and trane-| Provided always, that it shall be lawful for 
mitted for hearing as aforesaid, shall have|commissioners of her Majesty’s treasury for 
power to issue a warrant or order, directed to|the time being, or any = ne of them, and 
the governor, keeper, or gaoler, of any gaol,|they are hereby empowered, to give such di- 
directing him to bring the insolvent before the | rections as they shall think proper in regard 
County Court on the day appointed for the; to the compensation allowances now payable 
hearing of his petition, or at any adjourned to the officers and clerks of the court for the 
sitting held in matter of this petition, and | relief of insolvent debtors in rs aang under 
every such governor, keeper, or gaoler shall |the provisions of the said recited act paseed 
such warrant; and every such court may |in the eighth year of the reign of her Magenty, 
r the expense attending the bringing up/in consequence of the fees to be received by 
ite Heo hacongpabe yea nara by the them being again increased by the operation 
i out of the estate and of this act. 
of such imesolvent, or if there be ne estate, or} 13. Power to Secretary of State te order 
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what fees are to be paid to officers under 9 & 
10 Viet., c. 95, and this Act. Until such order 
made clerks and bailiffs to receive all fees as 
heretofore-——And be it enacted, That it shall 
be Jawfal for one of her Majesty’s principal 
seerefaries of state, with the consent of the 
commissioners of her Majesty’s treasury, frem 
time to time to order what fees shall be paid 
and received by the several officers or other- 
wise under and by virtue of the said recited 
act passed in 9 & 10 Vict., c. 95, and the 
amount of such fees respectively; and that 
until such order shall be made the clerks of 
the several County Courts shall have and 
recetve for their own use all fees which have 
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same,) such sum of money for travelling and 
other expenses as the Lord Chancellor shall 
deem fit. 

16. Forms may be altered.—And be it en- 
acted, That the forms given in the schedules 
to any of the said acts, or any forme hereto- 
fore used under the said acts, may be altered 
so far as to adapt them to the change of juris- 
diction by this act directed. 

17. Vacancies not to be filled up till after the 
termination of the next session of purliament.— 
And be it enacted, ‘That the ofice of the first 
one of the commissioners of the Court for Relief 
of Insolvent Debtors, and of the first two of 
the commissioners of the Court of Bank- 


heretofore been taken under any of the afore-| ruptcy in London, which shall become vacant 


said acts by any officer of the Coit of Bank- 
ruptcy, or by any officer or other person of or | 
connected with the court for relief of) 
insolvent debtors, except as hereinafter men- | 
tioned, for business which is by this act trans- | 
ferred to the County Courts; and that the | 
several high bailiffs acting as messengers | 
under this act as itieiakl 

receive for their own use all fees which have | 
heretofore been paid to the messengers of the. 
Coart of Bankruptcy when doing the business | 
by this act directed to be done by such, 
bailiffs 


shall have and| 


after the passing of thie act, shall not be filled 
up until after the termination of the session of 
parliament next after such vacancies shall have 
occurred, 

18. Judges of County Courts incapable of 
being members of parliament.—And be it en- 
acted, That no judge of any County Court 
who has been appointed or who shall here- 
after be appointed to that office under or by 
virtue of the hereinbefore recited act passed 
in 9 & 10 Vict., intituled, ‘An Act for the 
more easy Recovery of Small Debts and De- . 
mands in England,’ shall, during bis continu- 


_14. Lord Chancellor may yive directions for | ance in euch office, be capable of being elected 
sittings of Court of Bankruptcy elsewhere than | or of sitting as a member of the House of 
mm London.—And whereas it may be expedient , Commons. 
that the Court of Bankruptcy in London| 19. Interpretation of “ Lord Chancellor.” — 
should hold sittings in matters of bankruptcy | And be it enacted, That the words “ Lord 
at some place or places within the district | Chancellor” sball in the construction of thie 
ever which the jurisdiction of such court ex- act be interpreted to mean also and include 
tends, at which such court hath not hitherto’ the lord keeper and lords commissioners for 


been used to sit; be it declared and enacted, 
That it shall be lawful for the Lord Chan- 
cellor, at any time or times whenever it shall 
appear to him to be expedient, by any order 
or orders to give the necessary directions in 
that bebalf, ordering any commissioner, re- 
gistrar, official assignee, messenger, or usher 
of the Court of Bankruptcy in London to sit 
and attend and act in the prosecution of any | 
fiat in bankruptcy at any place slsowhere 
withm such district than in the city of Lon- 
don ; and every commissioner, registrar, offi- 
cial assignee, messenger, and usher so sitting, 
attending, and acting shall have the like 
power, jurnediction, and authority as if sitting, 
attending, and acting in the prosecution of 
such oe London. 

15. d Chancellor may order payment of 
a and other expenses.—And be it en- 
acted, That any commissioner or registrar so 
sitting and acting shall have paid to him, in 
sddition to his salary, by the governor and 
pompany of the bank of England, by virtue 
of any order or orders of the Lord Chancellor 
to be made from time to time for that purpose, 
out of the interest and dividends that have 
armen or may arise from the securities now or 
hereafter to be placed in the Bank of England 
t© am acceunt there, entitled “The Bank 
taptey Fund Account,” (but subject and with- 
@ut peejadice to amy prior charges on the 


‘the custody of the great seal of the united 


kingdom for the time being. 

20. Commencement of this act.—And be it 
enacted, That this act shall commence and 
take effect from the 15th of September, 1647. 

21. Act may be amended, ¢yc.—And be it 
enacted, ‘hat this act may amended or 
repealed by any act to be paesed in this ses- 


sion of parhament. 





REMOVAL OF POOR. 
10 & 11 Vict. c. 33. 


An Act to amend the Law relating to the Re- 
moval of poor Persons from England and 
Scotland. [21st June, 1847.] 


1. 8 & 9 Viet.c. 117; 8 & 9 Vict. c. 83, 8. 
77. Guardians, &c., in England may take per- 
sons removable therefrom under the first-recited 
act before two justices without summons, &c.— 
Whereas an act was in the 8 & 9 V3 
c. 117, for the removal from England of poor 

s who, though born in Scotland, Ire- 
bead. of the islands of Man, Scilly, Jersey, or 
Guernsey, and not settled in England, are 
pone ee to some parish in England; and by 
another act passed an the same year provision 
was made for the removal from Scotland of 

r persons who, though born in England, 
reland, or the Isle of Man, and not settled in 
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Scotland, receive relief from some parish or NOTICES OF NEW ‘BOOKG. _. 
— in Scotland: And —— it : | poh 
lent that certain provisions of the sal ; , . 5. a 
aot chock be scaiad Be it enacted by the A Treatise on the Pleadings 1m suits p% the 
Queen’s most excellent Majesty, by and with Court of Chancery, by English Bul, By 
the advice and consent of the ow 8 spirituall Joun Mitrorp, Esq., (the late: Lord 
and temporal, and Commons, in this present} Redesdale.) The Fifth Edition, com- 
parliament assembled, and by the authority of} prising a large Lody of additional Notes. 
the same, That it shall be lawful for any guar- By Jostan W. Saitu, B.C.L., of Lin- 


dian, relieving officer, or overeeer of any parish , : - . 
or union in England to take and convey before coln’s Inn, Esq., Barrister-at-Law, Editor 


two justices of the peace, without summons or} Fearne’s Contingent Remainders, and 
warrant, every poor person who shall become Author of a Treatise on Executory In- 
chargeable to any parish in England, and who! terests. J.ondon: V. & R. Stevens and 
he may have reason to believe is liable tobe; (3. Norton. 1847. Pp. liv. and 477. 
removed from England under the firet-recited a a 
act; and the justices before whom any such| orp Repespat.x’s Treatise on Equity 
person shall be so brought shall hear and ex-| Pleadings was characterized by Lord Eldoa 
amine and proceed in the same manner in all| as “a wonderful effort to collect what is to 
respects as if such person had been brought|be deduced from authorities, speaking so 
apa them under and in the manner directed Jittle what is clear”? 9 Ves. 54. Sir 
that act. . *. hi 

Ny Friseciora af Ud pir ta Sollee in tals iSeaprane cheneeh 7 _ ae hae autho- 
persons removable therefrom under secondly- | '!t) y remarking, that the boo aaa el 
recited act before sheriff or two justices, without | Since been received by the whole prof — 
previous complaint, &c.—'That it shall be law-|@8 n authoritative standard and guide. 
ful for ox aoa as of the poor, or other officer 2 Jac. & W. 152. 
‘appointed by the parochial board of any parish | The Jearned author edited three editions 
or combination in Scotland, to take and convey himself, in the last of which he observed, 
before the sheriff or any two justices of the| that «the materials from which the first 


ace of the county in which the parish or com- | _ ).,- . ; 
ination for which euch inspector or officer edition was compiled were not very ample 


acts, or any portion thereof is situated, without | OF satisfactory, consisting principally of 
previous complaint or warrant in that behalf,| mere books of practice, or reports of cases, 
every poor person who shall be in the course| generally short, and in some imstances, 
of receiving parochial relief in any parish or) manifestly incorrect and inconsistent.” 
combination in Scotland, and who he may have! The second edition appeared at the dis- 
reason to believe is liable to be removed oa tance of seven years, and from that time 





Scotland under the secondly-recited act; and . 
the sheriff or justices recat whom any such nearly 28 years elapsed before the publica- 


on shall be so brought shall make such| tion of the 3rd edition. Mr. Jeremy was 
tone and recnset ta the came manner| entrusted by Lord Redesdale with the 4th 
in all respects as if such person had been| edition, in 1827, and in executing that 
brought before him or them under and in the| honourable task the learned editor ex- 
manner directed hy that act. . amined the authorities cited in the last 
hens P banc bagi justices to} edition, and added the references to new 

Pp wich bts me ne! CASGS, making such remarks as were neces- 


who by this act is authorized to take and con- : : " 
vey any poor person before any sheriff or jus- | S@7Y to the introduction of matter not pre- 
cisely applicable to the original text. 


tices shall, in the execution of this act, in : 

behalf have and exercise all the rights, privi- r. Josiah W. Smith, the editor of the 

legee, powers, and immunities with which a| present, being the 5th edition, has adopted 

constable is by law invested. ; verbatim the 4th edition, with Mr. 
4. Interpretation of act.—That in the con- Jeremy’s notes, which are printed in 


struction of this act the singular number or mas- 
culine gender shall, except when the context ex- double colums, under the text, and has 
given his own notes across the page under 


cludes such construction, be understood to in- 

olude and shall be applied to several persons, the former notes. ‘The able and elaborate 
matters or things, as well as to one person,| note on Parties, which occupies about 40 
matter, or thing, and to females as well as| pages, is placed at the end of the volame. 
Mr. Smith thus states the scope of his 


males respectively; and that the words “ jns- 
labours, and the plan he has adopted:— | 


tices of the peace” shall be understood to in- 
clude and extend to a justice of the peace or 
magistrate of a county, county of a city, or| “The present editor’s notes comprise the 
county of a town, or of any city or town cor-/| enactments and orders, relating to the subjeet 
pete y 4 , of equity pleading, which hate been: made 
within the period extending: from the baginning 

of the year 1826, which wae shortly before the 
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publication of thé'foufth 'editton, down to the /addition to pleading; but Mr. Smith’s 
sorted withiz the eat = “ee a notes are almost exclusively confined to 
octave Reboete, the Law Tourhal or he Juri oy pares as the proper scope of the book, 
ba Vin uiieas af ahioak We wand, eaving to other writers the discussion of 
“The endeavour of the editor has been, to| ther subjects. 
divest the cases of those particulars which are As an example of the work, we extract 
of no use to the student, and have no essential | the following from the introductory chap- 
relevancy to the matters with reference to which | ter, with some of the notes of the present 
such cases are consulted by the practitioner, | editor :— 
and to accomplish the difficult task of mould- 
ing the essential parts of the cases, and the| “Every bill must bave for its object one or 
reasons of the decisions, where any are ex-|more of the grounde upon which the jurisdic- 
pressed, into succint yet clearly expressed pro- tion of the court is founded; and as that juris- 
positions, placita, or rules, in such a way as to diction sometimes extends to decide on the 
exhibit th: points and principles of pleading | subject, and in some cases is only ancillary to 
which the decisions in those caves serve to es- | the decision of another court, or a future suit, 
tablish. the bill may either complain of some injury 
“‘ He hopes that the notes he has added will which the person exhibiting it suffers, and pray 
be found to consist of a precise and perspicuous | Telief according to the mgury or, without 
enunciation of what may be relied on cs matter | praying relief, may seek a discovery of matter 
of actual decision. Mere dicta and opinions he | necessary to support or defend another suit ;° 
has passed by, as too often tending to misiead. | OF, although no actual injury is suffered, it 
He has also for the most part abstained from! may complain of a threatened wrong, and 
stating general propositions founded on a small. stating a gor ground of possible injury, 
number of particular cases, as liable to the, may pray the assistance of the court to enable 
game objection. And while he has avoided | the plaintiff, or person exhibiting the bill, to 
giving the cases in the narrative or statement; defend himself against the injury whenever it 
form, comprising names, dates, and other un-| Shall be attempted to be committed. As the 
necessary particulars, he has still endeavoured ; court of chancery has general jurisdiction in 
lo preserve, in the terms of the placita, the es- | matters of equity not within the bounds or be- 
sential, specific features of each case, because,! youd the powers of inferior jurisdictions, it 
if he had not, such placita would not acquaint | assumes a control over those jurisdictions, by 
the practitioner with the degree of resemblance | Temoving from them suits which they are in- 
or material difference between the cases from | competent to determine. ‘To effect this, it re- 
which they are derived and the cases occurring | quires the party injured to institute a suit in 
in practice with reference to which they may be | the court of chancery, the sole object of which 
consulted. ‘he following quotations inay | is the removal of the former suit by means of a 
suffice as illustrations of the propriety of the | writ called a writ of certiorari ; and the prayer 
course thus pursued: ‘That case, so far as it |of the bill used for this purpose is confined to 
applies to the present, was a mere dictum. | that object. 
The decision itself is not upplicable*—‘The| “ ‘The bill, except it merely prays the writ of 
words attributed to me were not necessary for certiorari, generally requires the anawer of the 
the purpose of the decision: and nothing except , defendant, or party complained of, upon oath. 
the decision is authority which binds.’*—‘It is, An answer is thus required, in the case of a 
true that the dictum of Lord Cottenham is| bill seeking the decree of the court on the sub- 
more generally expressed; but all dicta should ject of the complaint, with a view to obtain an 
be construed according to the circumstances of admission of the case made by the biil, either 
the case in which they are found. *—‘ It is|in aid of ptoof, or to supply the want of it; a 
very difficult to say that these particular cases | discovery of the points in the plaintiff’s case 
have been decided otherwise than they controverted by the defendant, and of the 
were; but the marginal notes yo much further | grounds on which they are controverted; and 
than the judgments.’ ”’ “ a discovery of the case on which the defendant 
Dy eee Pe ee sed c relies, and of the manner in which he means to 
€ original treatise comprised some Of) suport it. If the bill seeks only the assistance 
the subjects of jurisdiction and practice, in| of the court to protect the plaintiff against a 
SS -———-— | future injury, the answer of the defendant upon 
os See Sloman v. Kelly, 4 Y. & C. Eq. Ex.|oath may be required to obtain an admission 
172. 
> See James v. Herriot, 5 Law J.(N.S.) Ch.|  ¢ It is not allowable in effect to unite in one 
R., 133; and compare Bedford v. Gates, 4 Y | pill, a bill for relief, and a bill for discovery on 
& C. Eq. Ex. 21, with Kimber v. Ensworth, 1| 9 matter which is quite distinct from that re- 











Hare, 293. lief, although both d with th 
, , ’ gh bot connected with the same 
Alderson, B., in Davies v. Quarterman, 4| circumstances. So that ine bill fora receiver, 
Y. & C., Eq, Ex. 722. nding a litigation as to probate, a plamt 


* Wigram, V.C.in Malcolm v. Scott, 3 Hare, eae have a discovery in reference to the 
63. And see v--Taylor, 11 Sim 50; ; itigation. Wi . Hitchi 
and Barnord ; Tene 6 Jur. 1050, ng aly age a. eee 
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of the plaintiff’s title, and a discovery of the 
claims of the defendant, and of the grounds on 
which those claims are intended to be sup- 
ported. When the sole object of a bill is a 
discovery of matter necessary to support or de- 
fend another suit, the oath of the defendant is 
uired to compel that discovery. The plain- 

iff may, if he thinks proper, dispense with this 
ceremony, by consenting to or obtaining an 
order of the court for the purpose ; and this is 
ri eajeae done for the convenience of parties 
where a discovery on oath happens not to be 
-necessary. And where the defendant is en- 


‘titled to privilege of peerage, or as a lord of 


parliament, or is a corporation aggregate, t 


answer, in the first case, is required upon the 


honour of the defendant, and in the latter, 


Review: Mitford's Treatise on Pleadings.— Contentions at the Chancery Bar. 


to answer the several charges contained in it, 
he must do so, unless he can dispute the right 
of the plaintiff to compel such an answer, 
either from some impropriety in requiring the 
discovery sought by the bia, or from some ob- 


jection to the proceeding to which the discovery 


is proposed to be assistant; or unless by dis- 
claiming all right to the matters in question by 
the bill he shows a further answer from him to 
be unnecessary.” 


We think Mr. Smith has very carefully 
edited this excellent standard treatise, 
added all the new and important authorities, 
and rendered the work essential to every 
equity practitioner. 


under the common seal. ee 
“To the bill thus preferred, unless the sole) CONTENTIONS AT THE CHAN- 
object of it is to remove a cause from an inferior CERY BAR. 
court of equity, it is necessary for the person. 
complained of either to make defence, or to, 7 . | 
disclaim all right to the matters in question by Ir’appears that a meeting of the Bar, 
the bill.’ As the bill calls upon the defendant , called by the Attorney-General in pursu- 
ance of a requisition addressed to him, was 
‘ By the23rd orderof August, 1841, “whereno held on Friday, the 23rd July, in the 
account, payment, conveyance, or other direct Middle Temple Hall, in reference to the 
relief is sought a apr a party to a suit, it oa ‘unpleasant altercation which occurred in 
not be necessary for the plaintiff to require such the Court of the Vice-Chancellor of Eng- 


party, not being an infant, to ee te rd land, on the 13th July last, and was alluded 





answer the bill. But the plainti ; ; r 
liberty to serve such party, not being an infant, ‘© in our last number under this heading. 
with a copy of the bill, de val the same be an; The Morning Chronicle states, we have 


reason to believe correctly, that a letter 
ee bn read at this meeting from Mr. C. P. 
gras 4 not pray| Cooper, expressing his regret at havin 
. = anppell ——— heing, ill pla aniborsed the publication of the aie len 
me ak hha Si, ey ie Seca iy ail th pro- | already noticed, (ante, p. 290); and also 
ceedings in the cause. But this order is not |2 !etter from Mr. Bethell, apologising to 
to prevent the plaintiff from requiring a party, the bar for certain expressions publicly 
against whom no account, payment, convey-'used by him in the Court of the Vice- 
ance, or other direct relief is sought, to appear Chancellor, on the occasion referred ta 
to and answer the bill, or from prosecuting the Resolutions, we understand, were agreed to 
sult against such party in the ordinary way, il expressive of the sense the meeting enter- 


he shall think fit.” And by the 29th order! ~. . 
“where no account, cane, conveyance or'| tained of the propriety of the course the 


other relief is sought against a party, but the: learned gentlemen respectively adopted on 
plaintiff shall require such party to appear to | this occasion, but disapproving of the pub- 
and answer the bill, the eosts occasioned by | lication of the pamphlet in question, and of 
the plaintiff having required such party so 10 | the offensive expressions indulged in by 
nk tan rae answer the bill, and the costs of all' Mr. Bethell. 

proceedings co uential thereon, shall be . : . "eo 
paid by the plaintif, unless the court sball The Bar meeting, irrespective of its im- 
otherwise direct.” OS —————— 
_ According to the decision in Lloyd v. Lloyd,| mortgage and give receipts, it is not sufficient 
in a creditor’s suit for administering the estate| to serve the ge tenant in tail with a copy 


original, or amended, or supplemental bill, 
omitting the interrogating thereof: and 
such bill, as against such 





of a testator who has devised his real estate,| of a bill. 2 Hare, 306. 
subject to a power of sale for the payment of} The 23rd order does not apply to the Attar- 
such part of his debts as his personal estate| ney General. Christopher v. Cleghorn, 8 Beay. 


might be insufficient to pay, the devisees may | 314. 
be served with a copy of the bill under the 23rd| see Marke v. Turner, 7 Jur. 1102. 
order. 1 Y. & C, Ch. C. 181, The prayer that a party who is not required 
But according to the decision in Barkley v.| to appear and answer may be bound by all the 
Lord Reay, where a suit is instituted for the| proceedings in the cause, ought to be inserfed 
raising of a legacy bya sale or mortgage of en-|in that part of the bill in which process is 
tailed real estate — the trustees thereof, | prayed against the other defendants. Gibeon 
who have the legal fee and full power to sell or|v. Haynes, 6 Jur. 203. L. €. 


As to other persons not within this order, 
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mediate object, is certainly not unimportant| UNITED LAW CLERKS’ SOCIETY. 
28 a practical assertion of the right and the 
willingness of this branch of the profession | ?17TEENTH ANNUAL REPORT OF THE COM- 
to express its opinion in regard to the pro- Mreren OF MAescseeN 
fessional conduct of any of its members.| TH following Report was read at the 15th 
The altered, and we venture to add, im-|anniversary festival held at the Crown and 
proved, habits and feelings of society as to| Anchor, Strand, on the 15th June, 1847 :— 
the redress of personal injuries, render the | 





establishment of some such tribunal emi- 


The committee have much pleasure (in ac- 
cordance with their annual custom) in submit- 


nently desirable in respect of a body, the | ting to this meeting a report of their proceed- 


members of which are peculiarly exposed 
to the danger of personal collision. 
a power, judiciously and temperately exer- 
cised, would be productive of incalculable 


advantage to the profession at large as well | fallen 
The consciousness that | upon the funds. 


as to the public. 
such a power existed and might be exer- 


cised could not fail to operate beneficially | 


in a variety of instances, in which the sup- 

posed absence of any controlling influence 

is now too frequently felt and deplored. 
We shall not be so much misunderstood 


Such | 8ociety’s existence. 


ings during the past year, the fifteenth of the 
n reviewing those trans- 
actions, they are happy to say, that although 
the disbursements have greatly exceeded those 
of the preceding , the receipts have not 

ke short of the increased claims made 


The first claim arises from the assistance 
afforded to the members when temporarily dis- 
abled by illness from pursuing their customary 
employment. ‘Twenty-six members have been 
thus afflicted during the year, and they have 
received various sums (dependent upon the du- 
ration of their illness), amounting together to 


as to be supposed capable of desiring to|239/. 8s. ‘The total sum so expended amounts 
revive any of the disagreeable discussions ' to 1457/. 5s., considerably more than a moiety 
arising out of the matter which occasioned |°f which has been paid within the last five 


the Bar meeting, when we venture to re- 
mark, that what appears to have been far 
the most serious and important incident 
connected with the transaction appears to 
have been overlooked. In the cause in re- 
spect of which this unpleasant altercation 
arose, the plaintiff's bill was dismissed with 


costs, without a hearing, in the absence of 


counsel, although the plaintiff’s solicitor 
had retained and instructed two counsel | 
This is a matter in which the profession in 
general and the public are more concerned 
than in the alleged breach of professional 
etiquette, or the occasional disregard of the 
courtesies and amenities which usually do, 
and should uniformly, characterise the in- 
tercourse between the members of a learned 
and honourable profession. 





‘member, was apparently in perfect 





years. 

On the superannuation fund there are stil 
two claimants, each in receipt of 31/. 4s. per 
annum, payable weekly. This allowance is 
only granted to members permanently disabled 
from following anyemployment. One of these 
cases forcibly illustrates the benefit resulting 





‘from a fund like the present. Little more than 


a year since, the member, then an efficient 
Symptoms of insanity unex ly mani 

eon and shortly afterwards, at the age 
of 32, he was deprived of all mental power, 
without hope of recovery. Happily for him- 
self and family, he had a few years previously 
joined the institution, which has im his present 


| position entitled him for life to the allowance 
| just named. 


During the year the society has lost five 
members by death and their families have each 


An injustice | received the sum of 50/. The death of one of 


has been done to the plaintiff, without any | these members took place under most distress- 
default on his own part or that of his solici-|ing circumstances in a moment of imtense ner- 


tor. It has not been considered necessary, 
however, to make this portion of the trans- 
action the subject of any resolution, or to 
call for the expression of any opinion upon 
it. Perhavs another opportunity will be 
selected for considering this part of the 
case. The demeanour of those who pre- 
side and practise in the courts of justice, 
however deserving of supervision and 
control, should never cause us to forget the 
purpose for whieh courts are established, 
judges appointed, and counsel chosen. 


‘yous suffering. His widow immediately re- 


ceived from the society the sum of 50i., the 
amount payable on a member’s decease, to 
which his employer, (one of the society's ear- 
liest patrons,) added more than an equal sum. 
To five members whose wives have died during 
the year, 25/. each has been paid. The amount 
paid on these accounts has been 375/, In 
merely satisfying assurances 2037/. 10s. has 
been expended. 

Out of the casual fand many gifts have been 
made to clerks not members, and the widows 
of such clerks who were in distressed circum- 
stances : 42 applications for relief of this kind 
have been received during the year; 15 of the 
applicants were either ineligible or u i 
the remaining cases received the highest relief 
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the funds enabled the committce to bestow. 
Four members have recerved similar assistance, 
and several others needing temporary pecuni- 
ary aid have received it ont of the same fund 
by way of loan. ‘The exact sum adranced is 
repaid at the convenience of the borrower with- 
out charge of any kind. These loans are made to 
members only; the gifts, to all distressed de- 
‘serving clerks, whether members or not, and 
‘to their widows and familics. These disburse- 
‘ments have required a sum of 4521, making 
the total amount thus expended, 2,285/. 19s. 
The general fund of the society, out of 
which all the principal benefits are paid, is gra- 
dually but satisfactorily increasing. Every 


United Law Ch rhe" Sodsety. 


Hon. Mr: Justies Erle. preatded, éupported : om 
the right by:the Heu- Mr, Barow Piatt; ow the 
left by the Solicitor-General:: ‘Lhe learned 
judge was surrounded by numerous. members 
of the different branches of .the!psofessitin 5+ 
amongst the barristers were! Mo..J. Addison, 
Mr. 0. Anderdon, Mr. 'T’. C, Anstey; Mr Babi, 
Mr. G. F. Carden, Mr. C. Clark, Mr G. Cocks 
rane, Mr. W.'I'. S. Daniel, ‘Mz. ‘H. Divison, 
Mr. P. Erle. Mr. Fish, Mr. Fortescuc, Mr. d. 
Locke, Mr. J. L. Lucena, Mr. Shelbeare, Mr. 
J. Smythe, Mr. ‘I’. Southgate, Mr. W. Steere, 
Mr. J. Stinton, Mr. A. Wallinger, and Mr. J. 
W. Willcock. ‘The assemblage of attorneys 
was numerous. We observed Mr. ‘i’. Barker, 


claim has been discharged, and a considerable | Mr. Boys, Mr. Cooper. Mr. G. lox, Mr. Davis, 
sum added to the invested capital. The re-! Mr. W. Davison, Mr. Drace, Mr. H. Edwards, 
ceipts of the year have amounted to 2057/. 19s.! Mr. Eyre, Mr. Gaines, Mr. Hall, Mr. Helder, 
4d., the disbursements to 958/. 15s. 3d., leav-| Mr. W. Jones, Mr. W. Kewell, Mr. Manyham, 
ing a surplus of 1099/. 15s. 1d., which has| Mr. W. Murray, Mr. Neate, Mr. Secondary 
been added to the investments with the com-| Potter, Mr. J. Rose; Mr. G. Stcel, Mr. C. ‘Tud- 


missioners for the reduction of the national 


debt. The invested capital on the 20th May, | 


1846, was 8,564/. 3s. 7d.; on the same day in 
‘the present year the amount was 9,810/, 3s. 5d.) 
The importance of these continued additions to’ 
the society’s capital will be apparent when it is | 
remembered that there are 508 members, and 
an increase of 8 claims only upon the super- 
annuation fund alone would entirely absorb 
the present interest. | 

The heavy demands upon the casual fund’ 
have nearly exhausted it. In April, 1846, there | 
was in hand 142/, 18s. 3d.; 449/. 5s. 11d. has 
been since received. At the audit in April last | 
the cash in hand only amounted to 48/, 10s. 8d. | 

The members’ contributions during the year 
have exceeded 1,200. 

The committee have great pleaeure in an- 
nouncing that the late Mr. ‘Tidd, who was an) 
annual subscriber, has bequeathed to the society | 
a sum of 100/., duty free. 

While, on the one hand, the committee have. 
sought every means of properly increasiny the 
‘funds, they have promptly satisfied every just | 
claim, and though these have been numerous 
and varied, no difference has yet arisen upon: 
them. In the distribution of pecuniary assist- 
ance to non-members, great care has been 

“taken to assist none but the deserving. ‘The’ 
“cases of applicants not found to be so, have 
been invariably rejected. The committee can- 
‘not conclude without returning their 
acknowledgments to the patrons of the society 
‘for the support received from them. ‘The de- 
-sire shown upon all occasions by the profession 
generally to promote the prosperity of the in, 
stitution, and increase its means of usefulness, 
leads to the conviction that that support will 
not in any way be diminished while the society 
merits ite continuance. 

(Signed) H. G. Rocsrs, Secretary, 





. _. ANNIVERSARY DINNER. - 

‘The 15th Anniversary Dinner of this excel. 
lent institution, took place at the Crown and. 
Anchor, Strand, on the 16th day of Jane: The! 


grateful | +, 


way, and Mr. J. Watson, » 


About 300 gentlemen eat down to dinner. 


The learned judge introduced the usual loyal 
toasts with excellent taste, and we need scarcely 
add, they were wermly responded to. 

The Report was then read by the secretary.* 


The learned Chairman, in proposing “ pros- 
perity to the United Law Clerks’ Society,” 
observed, that after the report just read he rose 
with satisfaction to propose a toast, in which 
satisfaction every person present would partici- 
pate. It was most pleasing to see that the 
society had obtained the permanent position 
shown by the report. It disclosed, that while 
temporary distress had been relieved, provision 
had been made for the claims of future years, 
when the demands upon the society must 
necessarily become heavier. He expressed the 
pleasure he himself felt, and in which he was 
assured they would all concur, that not only 
had a large sum been expended in relieving the 
necessities of non-members and their famihes, 
to whom the gociety generously afforded pecu- 
niary aid, hut great prudence had been exer- 
ceed in the distribution of the relief. This 
was a most important feature in the manage- 
ment of the institution, and one deserving of 
high commendation. 

‘I'he important duties of the clerk were known 
all the profession. ‘The prosperity of the 
attorney was partly owing to the faithfulness, 
zeal, and ability of his clerks. He took that 
opportunity of bearing his testimony to the 
efficient way in which they discharged their 
duties. Hlewas constantly meeting amongstthose 
who attended befure him men of the greatest 
skill, ability, and diligence, and what was more 
valuable than them all, the strictest honour in 
conducting the business of others, men whose 
conduct showed that they knew there was 
something more valuable in this life than mere 
pecuniary profit. It might.not be inappropriate 


* For the Report; see p.317,;-enle. ~ 
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to observe, that institutions like the prevent had |dividual who had the honour to address them. 
other than. pecuniary advantages belonging to | He had listened on former occasions in that hall 
them.. The members being combined for |to many excellent obeervations as to the value 
mutmal:aid in time of affliction other benefits |and importance of the institution as expressed 
resulted: each member found he had an in- | by men of distinction and. weight in the pro- 
terest. in benefiting others; that he had an |fession, but upon such topics it was not hie 
imterest in the good character of the other mem- 'intention to enter. Indeed, the address of the 
bers; and thus the eociety became an institu- excellent and learned person who had so kindly 
tion of great moral benefit to those who were officiated as chairman that evening, an address 
wise enongh to beeome enrolled among its | which must have been truly gratifying and en- 
members. ‘The learned judge concluded a|couraging to those now present, and the effects 
powerful and eloquent address by urginy on and influence of which would doubtless extend 
‘the members the importance of making prori-|far beyond those walle, would render it more 
sion for the hour of adversity while blessed with than unnecessary to do so. It might never- 
health and activity, and expressed a wish that theless be permitted to him to express hie own 
other institutions, having similar objects, might ! conviction of the merits of an institution having 
rise in other places and confer on those belong- for its object to promote the welfare of that 
ing to them the advantages that had resulted ; meritorious body, the law clerks, Inhis hum- 
from the one whose anniversary they had met, ble judgment, that branch of the profession was 
to celebrate. entitled to peculiar consideration, having re- 

Mr. Wiliccck, in proposing the health of the | gard to the obstacles which the existing regu- 
Lord Chancellor, of Lord Lyndhurst, and the |lations oppose to the advancement of good 
other patrons of the society, paid an eloquent |conduct and talent, and which must surely 
tribute to the two distinguished Jawyers who render the honourable and conscientious dis- 
had honoured the society by becoming its| charge of duties confessedly so important the 
patrons. He had attended these anniversary 'more meritorious. Ile made free to confess, 
meetings for some years past, and it afforded | with all deference, that he could not but regard 
‘him great pleasure to find that each meeting | with regret the existence of such barriers, but 
showed the gradual but steadily increasing | whatever might be the opinions on that point, 
prosperity of the society. ‘I'he learned chair- | he thought it must be a initted that this very 
man had most forbibly put before the meeting | consideration gave peculiar weight tu the claims 

| 








the claims of the society to professional sup- of the society upon the other branches of the 
port. One observation of that learned judge, profession to which the career of honour and 
was a most important one; that associations | wealth was so widely opened. He ventured to 
for mutual aid in time of afiliction were pro-| submit that it was no more than a duty, he 
ductive of great moral benefit. They led to| might almost say an obligation of conscience, 
the production of kindly feeling amongst those on the part of every member of the two 
who were associated together. ‘I'he members | branches of the profession, whose talents and 
also became in some degree the sureties for the | exertions uuder the bouaty of providence had 
good conduct of each other. Mutual advice won for them eminence and wealth, that some 
and aséistance were thus constantly inter-| small portion of their success should be re 
changed, and advantages imore solid than pecu- | flected upon those whose aid had been so ma- 
niary ones were the result. He thought that | terially contributory to their success. Advert- 
the patronage of the profession operated favour-| ing, then, to the state of the funds of the 
ably in showing the members that the profes- society as disclosed by the secretary’s report 
sion knew how to value probity and ability. | just read, and in reference to the extent of the 
‘They had given substantial evidence of this, | existing claims upon the capital of the society, 
and that they had done so had always been a| it seemed proper, considering that the society 
source of high gratification to himeelf. | Was yet comparatively in its infancy, to look 
Mr. O. Anderdon, in returning thanks, ob- forward to the future when, with the advance 
served that he rose in performance of a duty, of time and the increase of the society, the 
not of his own choice, to make the necessary | growing age and consequent infirmities of ite 
acknowledgments for the kind manner in which | members, must in the course of things greatly 
the health of the Lord Chancellor, of Lord and gig agi increase the demands on its 
Lyndhurst, and the other patrons of the society funds. Now although an important addition 
had been received by the meeting. It would had certainly been made in the course of last 
have been a waste of time to say a single word year to the capital of the society, yet it must 
in reference to those eminent individuals who not be forgotten that this would bring along 
had kindly given their sanction to the institu- | with it enlarged claims and liabilities. In this 
tution, but for himeelf he must be permitted to| view he was deeply impressed with the great 
say, that though he must disclaim being deemed | importance of redoubled exertions being made 
one of the patrons, yet he was happy to find| by the friends of the institution in its favour, 
himself associated with numerous gentlemen of|in order that its truly benevolent and highl 
both branches of the profession as its friends,| useful objects might be extended and nA 
and he = venture to say there was no more | secure, and he would therefore earnestly press 
sincere well-wisher for the prosperity of the|upon.the profession, and he might even say 
excellent institution, the anniversary of which | the public at large, its claim to-encouragement 
they were assembled to-celebyate, than: the in-|and suppart, He hoped that the highly satis- 


factory announcement of the contributions of| eloquence. He stated he felt much 
the evening would prove the earnest of a more] in countenancing institutions like the present. 
extended recognition on the part of the profes-| He had evidenced that by thrice attending 
sion at large, and especially its influential mem-| there. He was gratified in finding that the 
bers, of the merits of the society, and that each| bench, the bar, and the profession patronized 
succeeding anniversary might afford the grati-|in werd and deed so useful a society. — 
fying evidence of the force of such convictions. | would always continue to do so. It affo 

In conclusion, he begged to express his most | him much pleasure when he heard that that 
hearty good wishes for the extended success t lawyer the late Mr. Tidd had shown his 
and permanent prosperity of the United Law eral regard to the society as mentioned 
Clerks’ Society. Might it continue to receive |in the report, that kind and able man who had 
patronage and substantial support adequate to|been the master of Lord Lyndhurst, _Lord 
Its wants and appropriate to its merits ! Campbell, and others equally eminent in the 

“The Bench, the Bar, and the Profession” | profession, and had formed some of the 
was proposed by Mr. Stinton. He concluded he | greatest legal minds in this country, was 
had been called upon to propose the toast in |always considerate and kind to the humblest 
consequence of being one of the oldest members members of the profession, and at the close of 
of the bar then present, a privilege which few ‘a long and laborious life had shown the bene- 
present would envy him. He felt ashamed to |volence of his disposition in remembering all 
say that it was the first time he had ever the the useful associations of tht body of whi 

leasure of joining their party, but he trusted ‘he was so distinguished an ornament. Si 
it would not be the last—that the toast he had | quis piorum manibus locus; si, ut sapientibus 
to propose was of a most comprehensive cha- |placet, non cum corpore, extinguuntur magne 
racter, one which must be received by all pre- anime placidé quiescas, nosque, domum tuam, 
sent with the greatest satisfaction, for there ‘ab infirmo desiderio et muliebribus lamentis 
was not one in the room who must not feel ad contemplationem virtutum tuarum voces, 
that he was interested in it, and that each quas neque lugeri neque plangi fas est. 
would have the pleasure of drinking the health Mr. ke, in proposing “the Honorary 
of one person, at least, in whom he felt a lively Stewards,” regretted that he should have been 
interest. There was one circumstance which ‘selected to propose that toast, as he obeerved 
had struck him very forcibly since he had been' so many gentlemen present much better qua- 
there, and that was the great applause which lified than himself to discharge that duty; 
followed the announcement of a further dona- though he would yield to none m an anxious 
tion from a learned judge, and that he had great ' desire to forward the interests of the United 
pleasure in bringing to their notice the circum- | Law Clerks’ Society. The toast which he had 
stance that the distinguished person to whom to propose included some of the most emment 
he had alluded was there that day for the third lawyers of the day, and indeed in that liet were 
time since he had taken rank ae a judge. He tobe found the names of distinguished mem- 
had no doubt they well knew to wiom he bers of every branch of the profession. The 
alluded, Mr. Baron Platt, one whom, as a bar- duties which the honorary stewards had to 
rister they loved, and as a judge they re- perform were indeed nominal, still the society 
spected ; that he mentioned this circumstance was deeply indebted to them; for it was pro- 
as an inducement to others of our judges to| ductive of much benefit and a great satisfac- 
follow his example, by affording their presence | tion to see in each succeeding year lists of 
and support in aid of so excellent an institu-| honorary stewards sent forth to the public, 
tion ; that it must be obvious to all that it such as could not fail to confirm the belief 
was of the utmost importance to increase the now so generally entertained, that the society 
funds of the society, and for that purpose he | had the cordial support of the profession at 
should propose to them a scheme, one which large. It was extremely gratifying to him to 
he had on a former occasion suggested to| find the learned Baron Platt again taking his 
another institution with great effect ; and it was | place at that table; and he might be allowed, 
this,—that each party then present should 'as a member of the circuit which his lordskip 
make up his mind to procure before they again |had so long adorned, to pay his humble but 
met in that room one additional subscriber, at | sincere tribute to his merit; and to tell those 
least, to the funds; the advantage of such |who might not have had the same 
resolution, if followed out, was clear, it would | and means of appreciating that learned judges 
‘ohetppe' A have the effect of nearly doubling the | character with My meelf, that during his 

d, and the effect would not cease with the |and successful practice on the circuit he 

year, but would be continued to a certain ex-|shown uniform kindness to every member ef 
tent in after years—that he would enter into a |the body. It was pleasing to see the learned 
contract with them, with all and every one |judge in his exalted position thus sch hachaes, 
then present, that he would endeavour by /the objects of a society which was cal 
every means in his power to procure such an |to promote the interests of a most deserving 
additional subscriber, and that they should |branch of the profession, to whom he (Mr. 
one and all undertake to adopt the same course ; | Locke) to offer his testimony of the 
and he coneluded by again aber the toast, | estimation he entertained of the mode in which 
“Phe Bench, the Bar, and the Profeesion.” they discharged their laborious duties. The 
| Mr, Baron Platt reptied in a speech of great| part performed by others might be of a= mere 
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brilliant character ; yet, without the exertions | prudent advice they had heard from Mr. Aw. 
of the law clerks, all business must stagnate, |derdon, nor bemg able to improve gre the 
no step could be taken, no advance could be and practical plan recommended by his 
made, and from their honesty and integrity | friend Mr. Stinton. 
society derived more benefit than from the} The last toast, “ The health of the Chair- 
career of the most successful advocate. It | man,” was proposed hoe Baron Platt, who 
was his earnest hope that upon the next anniver- | observed, that the Solicitor - General being 
sary names even more distinguished, and, if| obliged to leave for the House of Commons, 
possible, better calculated to advance the ob- had requested him to ar that toast. In 
jects which all were met to further, might be , doing so, he felt some difficulty, as the known 
found to adorn the list of honorary stewards,| dislike of that learned judge for all public 
and thos afford a still stronger guarantee for! commendation prevented him doing justice to 
the well being and progress of so praiseworthy it. His conduct, as a member of the bar and 
and meritorious a society. the bench, had earned him the good opinion 
Mr. T. Smythe returned thanks in the name! of all men. The ability with which he had 
of the honorary stewards. He could not help’ hog ie that evening had shown the members 
observing that he considered a great obliga-| how heartily he entered into the desire of those 
tion was due to the actual stewards; he stated present to promote the welfare of the institu- 
that nothing which could have been said had tion. He could not forget that when he (the 
been left untouched by the distinguished learned baron) last year asked their chairman 
chairman, and he should not attempt to re- | to preside on the present occasion, his consent 
peat what had been so well said by him al-| was cordially and instantly given. The inte- 
7 Appearing for such a body as he had' rest he took in promoting the a om of 
the honour to represent, he felt diffident in the society was manifest to all, from man- 
conveying their sentiments towards the society ner in which he had discharged his duties that 
in e of his own; he should take the! evening. 
liberty, therefore, of adopting the language. The Chairman returned thanks, exp 
of their distinguished patron, Lord Cottenham, the gratification he had felt in being as 
with the necessary alteration, as the fittest | that his presence there had been of service to 
expression of the sentiments of the honorary | the institution. 
stewards, and it was this: “‘ We beg to assure| The donations announced exceeded £320. 
the members of the society that it will always!This did not, of course, include the legacy 
give us pleasure to patronize in fact as well as! left by Mr. Tidd, as mentioned in the Re- 
in form a society which has for its object to’ port. 
— rare a gr me of oe to | selec penises nine 
€ provision for themselves and their fami- 
lies ;” and he trusted the society would never ELISE tsomed. PeaQnea, Ate: Se 
fail in obtaining the countenance and support | REPORTED IN ALL THE COURTS, 


of the classes to which he belonged. — 
Common Law Courts. 


In proposing “‘ the health of the trustees,” 
Mr. Arstey reminded the meeting that under 
oS of those gentlemen their af- LAW OF NISI PRIUS. 

greatly prospered; that for more 
than fifteen years their connexion with the ania 
Insitstion had subsisted ; that it began before | See Trade Fixtures. 
the foundation was complete; that in common ARREST. 
with the other founders they stood forth when! gee Barrister 
success was doubtful to bear the hazard of the | ; 
enterprise ; that they had ever since taken the| AMENDMENT. 
deepest interest in its welfare; that an un-| Several brothers and sisters divided certain 
foreseen engagement accounted for the ab-| property between them at their mother’s death, 
sence of the one, whilst the other had retired! supposing it to have been hers, and verbally 
from the profession ; that the actual prosperity | allotted a house to a sister. The pr 
of the society was the best proof that could really had been their deceased father’s Held 
be given of their continuing interest and soli-|in ejectment by the father’s devisee, (one of 
citade, a prosperity so as almost to jus-| those brothers,) that he could not recover with- 
tify the words of Mr. Hatton’s excellent new! out a demand of possession ; and the demand 
song, which, with a aoe eon exaggeration, | of possession being after the day of the demise, 











thus describes their abundance. the judge would not allow an —— by 
. altering the day of the demise, as the arra 
“ Of sack and canary he never doth fail, 8 ty 1 s 
And all the year round there is brewing of ale.” | ™ment was equitable. Doe d. Loscombe v. Clif- 


: : Jord, 2 C. & K. 448. 

However, this actual permty must wot be) And see Variance. 

eased, eek wank thar ool tar sooee led dorlents 

moglect Of thowe meane which alone ‘could|  Cepies ut lagatum.— Privilege from 

Begiect means which alone could apias ut — Priv arrest .— 
secure it. But on this head he would not! A barrister of the Home Circuit had attended 
~enlarge, not having any thing to add to the|the assises at Hertford snd st Chekmeford, 
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which latter assizes had ended on Friday the| sustain thereby, which damages should be such 
6th of March. On Monday, the 9th of March, | as to put the plaintiff in the same state io which 
the commistion-day at the next town, (Maid-| he was before, but the jury ought not to give 
stone), but before the commission was opened| him a new house for an old one. Hide v. 
there, he was arrested at his own house, six! Thornborough,2 C. & K. 250. , 
miles from London, on a capias ut lagatum, he} See Landlord and Tenant. 
having retainers at Maidstone: Held, that he CARGO. 
was entitled to be discharged as being a bar- 
rister on the circuit. 

Semble, that for this purpose a capias ut 


1. Contract for goods by a particular skip.— 
Inspection.— Delicery.— Where a party a a 
lagatum is to be considered as civil process. | * cific cargo of goods, expected af bs gabriel 


: ip, and which are warranted to be a particu- 
The case of the Sheriff of Kent, 2 C. & K. 197. ace kee ka 4 Be Deus oc iaaeieot tas 


BILL OF EXCHANGE. ship, to inspect such cargo before it is deliverea 

Plea of non assumpsit.—In assumpsit on a/| ‘0 him, in order to ascertain whether the war- 
bill of exchange by indorsee against acceptor, | ranty has been complied with; and if it bave 
the defendant pleaded zon assumpsit: Held, Ot, he may reject the cargo altogether. But 
that the cause could not he tried on this plea, if the cargo be once delivered to him, he has no 
and the jury being sworn, the plaintiff took a right to return it, on the ground that it does 
verdict for the amount of the bill and interest, not correspond with the winging 4 Where the 
without adducing any evidence, and without court were of opinion, that the direction of the 
putting in the bil. Neale y. Proctor, 2C & K, learned judge who tried the cause, though in 
456. terms correct, might still have been misunder- 


‘stood by the jury, they granted.a new trial. 
BREACH OF PROMISE OF MARRIAGE. Toulmin v. Hedley, 2 C. & K. 157. 


Costs.—Certificate under 43 Eliz.c.6,8.2.—! 9. Commissiun.—Course of dealing —By an 
The statute 43 Eliz. c. 6, s. 2, which authorizes ‘agreement between an African merchant and 
the judge to grant a certificate to deprive the an African captain, the latter was to have a 
plaintiff of costs where less than 40s. damages ' commission of “ 6!. per cent. on the net pro- 
are recovered is stillin force as to actionson ceeds of the homeward cargo, after deducting 
promises, e. g., in actions for breach of promise | the ysual charges :” Held, that parol evidence 
of marriage. Townsend v, Syms, 2 C. & K.! was not admissible to show that under this 
381. ‘kind of contract, according to the course of 

BREACH OF CONTRACT. i dealing between African captains and African 

Quantum meruit.—In an action for work and | merchants, the captain was entitled to his com- 
labour, where there liad been a breach of con- mission on the whole amount for which: the 
tract on the part of the plaintiff: Held, that, | cargo had been sold, and not merely on the 
under the common counts, he could not recover|net sum that had come to the hands of the 
@ quantum meruit, nor prove that his breach of | merchant as the result of that sale. Caine v. 
contract arose from the defendant’s default, ; Horsefall,2 C. & K. 349. 


Kewley v. Stokes, 2 C. & K. 435. COMPETENCY OF WITNESS. 


See Contract. 6 & 7 Vict. c. 85.—A witness in an action 
BROKER. brought to recover certain commission or 
Contract.—Liverpool Stock Exchange.—lf a | brokerage stated, on the “ voir dire,” that he 
broker enter into a contract for an undisclosed! had a claim to one moiety of whatever com- 
principal, the latter may sue on such contract | mission the plaintiff should receive: Held, that 
in his own name; and a rule of the Exchange the evidence of the witness was admiesible 
on which the contract was made, which de- under 6 & 7 Vict. c. 85, (Lord Denman’s Act.) 
clares that a contract made by a broker for an| Hill vy. Kitching, 2 C. & K. 278. 
undisclosed principal shall be regarded as the jannik 
contract of the broker only, does not control —_ s ae , 
this right, even although the principal was; 1. Declaration.—Materiality.—In assumpert 
izant of such rule. Humphrey v. Lucas, | for the price of, and the setting up of, a “ four- 
2. & K. 152. teen horse-power steam-engine, the last instal- 
ment to be paid two months after ite com- 
pletion,” it appeared that the degree of power 
in the engine delivered was not equal to the 
power mentioned in the contract, and improve- 
ments and alterations were made by the plain- 
tiff from time to time till the action was 
brought: Held, ist, that common counts 
would lie; 2ndly, that the term “ completion” 
Gd not apply to the mere making of unprove- 
ments and alterations; 3rdly, that the degree 
of power of the engine was a material part gf 
md contract. Parsons v. Seater, 2 C. & K. 
200, ; 


2. Mutuality— Where H.. contracts to fur- 


BUILDING. 


Right to have support from adjoining land 
afler twenty years.—A.and B. were the owners 
of adjoining lands, and the house of A. had for 
more than cab pe f P spp been supported by the 
adjoining land of B., who dug a foundation for 
some intended buildings so near the house of 
A, that it fell: Held, that if A.’s house had 
been so supported, and both parties knew it, 
the plaintiff had a right to ck support as an 
canemnent = that the [warigacn sr not 

; w that support without being liable in 
damages for any injury that the plaintiff might 


™ 


i ee 
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pntity of work, -at | law of a foreign me A 
a fixed rate of witer, and A. is bound :not. to | what that law was: He 

reons for aj on hid own responsibility what the law was, and 
t there is a/ not read any fragments of a‘code. 


mith R: with reasonable’ 


work for sy ofher pereon or 
period‘ ‘of seven years: Held, t 
mutuality of contract implied, and that H. 
would be bound to-fnrnish work for the whole 
period of seven years. Hartley vy. Cummings, 
2 C. & K.:433. 

And see Broker; Cargo; Landlord and 
Tenant. 
COPYRIGHT. 
Contemporaneous publication abroad.—In an 
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, was called:'to prove 
, that he should state 
Cocks v. 
Purday, 2C. & K. 269. 


FREIGHT. 


1. Custom of Trade.—Tender.—The custom 
of the Caen stone trade being to pay freight, 
half in cash and half by a bill at two months, 
the agent of the owners of Caen stone, which 
was brought by a vessel toan English port, 
verbally offered the captain of a vessel which 


action for infringement of a copyright in a! brought it, half the amount of the freight in 


foreign work, there was a contemporaneous 
abigail abroad and in this country: Held, 
at, notwithstanding, plaintiff was entitled to 


recover. Cocks vy. Purday, 2 C. & K. 269. 


. cosTs. 
See Breach of Promise; Landlord aud Te- 
nant, 
| CUSTOM OF TRADE. 
See Freight. 
DAMAGE FEASANT. 
See Trorer. 


DEMISE. 
See Landlord and Tenant, 
_“‘DETINUE. 
- See Raihcay. 
i ESCAPE. 
Sheriff—In an action for an escape against 


a sheriff, where the prisoner wa3 brought up to sn 


London from the country, in obedience toa 
warrant issued by a commissioner of bank- 
ruptcy, and permitted to remain there three 
days, though remanded back by the learned 
commissioner, (one of them, however, being a 
Sunday. and another a day appointed for the 
— to appear before a judge at chambers, 

y virtue of a writ of habeas corpus), and to 
repair from place to place attended by the 
jailot: Held, that the above-mentioned facts 
did not constitute an escape in contemplation 
of law. Hilly. Kitching, 2 C. & K. 280. 


EVIDENCE. 

Marriage.—In an action of debt for goods 
sold, in which the defendant pleads her cover- 
ture, and the plaintiff in his replication denies 
the coverture, the person who is alleged in the 
plea to be the husband of the defendant, is not a 
competent witness for the defendant to prove 
hie marriage with her. 

On this issue, proof that the defendant and 


all gtr all in the plea to be her hus- 
» have cohabited together as husband and 
wife for 


four years, is some evidence of the 
oo which the judge will leave to the 


= oodgate v. Potts, 2 C. & K. 457. 
nd see Secondary Bvidenee ; Seisin. 
ae FIXTURES, 
See Trade Fixtures. 


FOREIGN LAWS. 


Mode of proving.~A' witness ‘expert in the| 


| captain to draw the bill. 





| ship 
and, 
‘then to apply to B. (both being agents of the 


| 


cash, and also offered to give the captain per 
ce. the acceptance of the principal for the 


other half, if the captain would draw a bill. 
‘ his the captain refused: Held, a sufficient 


of the 


tender of the freight, as it was the ving! = 
utcher, 


Luard v. 
2C. & K. 29. 

2. Principal and Agent.— The captain of a 
was instructed to apply for a cargo to A.; 
in the event of A. not being on the spot, 


charterers) for the same purpose. He applied 

to both accordingly, id waa refused a cargo 

by both. An action was brought by the owners 
ito recover the freight, and, in order to do away 
| with the effect of the proof as to B.’s refusal, a 
letter from B. to the defendants was tendered 
:in evidence, to show, that prior to such refusal, 
| B. had renounced their agency: Held, to be 
| inadmissible. 
_ Held, further, that 4. having been on the 
what passed between B. and the captain 
was important only in so far as it was confirmed 
a adopted by A. Hassell vy. Watson, 2 C. & 

- 141, 


GUARANTEE. 
See Landlord and Tenant. 
HORSE. 
See Warranty. 


HUSBAND AND WIPE. 


1. Allowance paid to wife——If husband and 
wife be living separate and apart, and the hus- 
band make the wife a regular allowance of a 
sufficient sum for her maintenance, which is 
regularly paid, this is sufficient to repel the 
inference of agency, and he is not liable for any 
debt she may contract; and it is not necessary 
that there should be any deed of separation ; 
but the allowance must be such as the jury 
shall think sufficient, reference being had to 
the station of the parties and the income of the 
husband. Holder v. Cope, 2 C. & K. 437. 

2. Allowance paid to wife.—If husband and 
wife be living apart, and the husband makes 
the wife a sufficient allowance for her support, 
Le is not liable to an action by a tradesman for 
goods supplied to her, and it is immaterial 
whether the tradesman knew of such an allow- 
ance or not. 

If a wife living apart from her husband orders 
goods to be addressed and fent to a third per- 
son, and they be sent to the: house of such 


Th 
third person, 
the wife, the husband is not liable to pay 


those s. Reeve v. Marquie of Conyng- 
ham, 2 C. & K, 444, 


INTERPLEADER, 


Speedy execution —Where goods have been 
taken under a fi. fa., and an issue is directed to 
try whether the goods were those of a third 

, and on that issue the jury at the assizes 
for such percon who is plaintiff in the 
issue, the practice is for the associate to keep 
the nisi prius record till after the fourth day of 
the next term, unless the judge ordere it to be 
immediately delivered up to the plaintiff’s at- 
tarney upon an application in the nature of an 
application for speedy execution. Abbott v. 
Clarke, 2 C. & K. 209. 
LANDLORD AND TENANT. 

1. Contract to build houses.—Where a con- 
tract was made by plaintiff and one H., that H. 
“should build certain houses on plaintiff’s 
land, and procure tenants for the same at a 
given rate, and himself pay the rent till he so 
procured tenants, from the Michaelmas then 
next ensuing.” Held, that, under the contract, 
no tenancy was created between plaintiff and 
H. Taylor v. Jackson, 2 C. & K. 22. 

2. Contract.—Guarantee.— An indorsement, 
written and signed after the agreement to which 
it was annexed, purported to guarantee the 


performance of the covenants and conditions of 


that agreement, but there was evidence to show 
that the guarantee was from the first agreed on 
between the parties: Held, that the agreement 
and subsequent indorsement formed but one 
entire contract, and that, therefore, the latter 
did not require a separate consideration. 2ndly, 
It being part of the agreement that the plain- 
tiff should pay the first instalment of a certain 
sum on a given day : Held, that a verbal agree- 
ment to postpone the day was sufficient. 3rdly, 
It being one of the covenants in the agreement 
that the landlord of a certain salle neds 
would accep: the plaintiff as tenant, the decla- 
ration allege.| that the landlord had refused so 
to accept hi: : Held, that the plaintiff was not 
required to prove that the individual who acted 
as the landlord was the real owner of the 
premises or his authorised agent. Coldham v. 
Showler, 2 C. & K. 261. 

8. Notice to quit.— Where a tenant is entitled 
to six months’ notice to quit, a notice to quit 
“at the expiration of fhe present year’s 
tenancy” is sufficient, although it does not 
appear on the face of it that it was given six 
months before the period therein specified for 
quitting. Doe d. Gorst v. Timothy, 2 C. & K. 
351 


4. Demise.—Surrender.—In an action by A. 
against B. for rent on a demise from quarter to 
quarter, with the rent payable one quarter in 
ativance, the defendant pleaded as denial of the 
demise, a notice to quit, and a surrender by 
operation of law. A written agreement for this 

letting, made while the stat. 7 & 8 

ict. c.76, a. 4, was in force, was put im, 

which was signed by 3. bat not by A.: Held, 


~ 
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t not being the place of abode’ 


that this was evidence of a parol demise by 4., 
and that it was put an end to by a parol notse 
to quit. Bird v. Defonmelle, 2 C. & K. 415. 

5. Profitable oocupatson. — If a tenant have 
left a house unoccupied, and the landlord enter 
and be in the profitable occupation of the 
house, he cannot recover rent from the tenaat 
for any time after such profitable occupation ; 
but if he merely puts a person into the house 
to take care of it and prevent depredations, it 
would be otherwise. Bird v. Defonvielle, 2 C. 
& K. 415. | 

6. Acquittal of co-defendant,—Costs.—Cer- 
tificate—In an action of trespass against three 
who had all jointly and by one attorney 
pleaded not guilty, “ iy statute,” the judge at 
nisi prius would not, on the application of the 
plaintiff’s counsel just before the jury was 
sworn, allow a nolle prosequi to be entered as 
to one of the defendants, in order that he 
might be called as a witness for the plaintiff. 
Neither would the judge, immediately after the 
jury were sworn, allow one of the defendants to 

e acquitted on the application of the plaintiff’s 
counsel, it being stated by the defendant’s 
counsel that he appeared for all the defendants, 
and objected to such acquittal. 

If, in an action of trespass against several 
defendants, there be at the end of the plaintiff’s 
case no evidence against one of the defendants, 
itis in the discretion of the judge whether 
such defendant shall be then acquitted; and if 
from the nature of the evidence given for the 

laintiff, it is probable that evidence which will 
be given for the other defendants will fix this 
defendant with liability, the judge will not 
allow his acquittal at the end of the plaintiff’s 
case. 

In trespass for taki oods, the defence 
under the etat. 11 G. ote s. 3, that the 

oods had been seized after having been 
frandulently removed to prevent a distress for 
rent, cannot be gone into unless speci 

leaded ; but where, in trespass against a 
lord and his broker for taking goods, there 
was no evidence against the landlord, and this 
defence was opened but could not be gone imte, 
as not guilty “ by statute”’ was the only plea, 
the judge would not certify, under the stat. 8 & 
9 W. 3, ¢. 11,8. 1, that there was reasonable 
cause for making the landlord a defendant, m 
order to deprive him of his costs. Spencer v. 
Harrtson, 2 C. & K. 429. 


MAGISTRATE. 

Action.— Venue.—An action against a magis- 
trate for an act done by virtue of his office w a 
local action; and therefere, if (since the diwi- 
sion of the county of Lancaster, by virtue of 
the 3 & 4 W. 4, c. 71, & 4), the venue m such 
action be laid in the southern division “‘ of that 
county,” but it appears that the cause of action 
arose in the “ northern division,”’ the defend- 
ant will be entitled to a verdict thereof, under 
the 21 Jac. 1,c. 12,8. 5. Atkinson y. Horndy, 
2C. & K. 335. . 


“ worst.” 
In legal matters “a month” means a lunar 
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month ; but in commercial matters “a month ”’| is _ heard. Sturm v. Jeffree, 2 C. & K. 442, 
means a calendar month. Hart vy. Middleton, Secondary Evidence. 

2. & K. 9. RAILWAY COMPANY. 

MOTICE TO GUE. 1. Purchase of lands.— Application for ab- 

See Landlord and Tenant. stract of title —A railway act enacted, with re- 

OCCUPATION. srhengst hol = get of gps by = Moet 

pany, tha owner of any such lands 

See Landlord and ‘Tenant. should “fail to make out a title to the land im 

OWNERSHIP. respect whereof such purchase-money or com- 


Assumpsit. — In indelitatus it for 
goods sold and delivered, the defendant cannot 
show, under the plea of non assumpsit, that at 
the time of the sale, the goods sold did not be- 
long to the vendor, and that they were after- 
wards reclaimed by the real owner. 
Mellon, 2 C. & K, 346. 

See Trover. 


PARTICULARS OF DEMAND. 


Walker v. | 


‘they must have previously applied to the owner 
of the lands to furnish them with an abstract 


of his title thereto. Doe d. Hutchinson vy. Man- 


pensation should be payable,” the company 
should deposit the purchase-money in the 
bank ; sad 3 that thereupon all interest in the 
lands in respect whereof such purchase-money 


| should have been deposited, should vest in the 


company: Held, that in order to enable the 
company to avail themselves of this provision, 


Payment credited —If a plaintiff, in his par-' chester Railway Company, 2 C. & K. 162. 


ticulars of demand delivered in the cause, do 
not give credit for any sum paid by the defend- 
ant, but in it refer to “ full particulars” already 
delivered, and those full particulars do give 
credit fora sum paid by the defendant, this 
will not dispense with the necessity of the de- 
fendant pleading such payment, and if it be 
not pleaded, the defendant cannot avail him- 
self of it at the trial. Hart v. Middleton, 2 C. 
& K. 9, 
PRINCIPAL AND AGENT. 

Agreement for sale of goods.—An auctioneer 
entered into an agreement on behalf of A., to 
sell certain premises to B., without having com- 
municated to A. that B. was in treaty for such 
premises. A. had himself previously sold the 
premises to another party, and therefore could 
not fulfil the contract so made upon B. ; where- 
upon B. sued?A. for non-fulfilment of his con- 
tract: Held, that under these’ circumstances, 
B. was not entitled to recover damages for the 
loss of his bargain. Tyrer v. King, 2 C. & K. 
149. 

Case cited in the judgment: Walker v. Moore, 

10 B. & C. 416. 


And see Freight. 
PRIVILEGE. 
See Barrister. 
PRODUCTION OF PAPERS. 


feniiant after signing an acknowle 


2. Scrip.—Detinue.—Damages.— Where de- 
ent that 
certain scrip had been “lodged in his hands” 
by plaintiff, and was to be delivered to him on 
request, wrongfully detained the scrip for a 
considerable time, so that its market value had 
much diminished, and did not re-deliver it 
until after action brought. Held, that the 
action was rightly brought in detinue, as the 
“lodged” implied that the identical scrip was 
to be returned ; and also, that plaintiff was en- 
titled to more than nominal damages. 

On the second point a bill of exceptions was 
tendered. 

But where the plaintiff suffered loss by the 
detention, in this, that he was thereby deprived 
of the means of paying up his deposits, which 
would have entitled him to claim an allotment 
of 100 shares: Held, that the damage was too 
remote, and plaintiff could not recover. Archer 
v. Williams, 2 C. & K, 26. 

3. Provisional commitiee.—In an action 
againet railway provisional committee-men, 
under contracts entered into by the committee, 
Held, that to render defendants liable, it was 
necessary to prove, not only that they were 

‘members of the committee, but that they 


| knew it to be still in operation, and also that 


the expenses incurred were reasonable and 
usual, Barrett vy. Blunt, 2 C. & K. 271. 

4. Allotment of shares.—In an action to re- 
cover the amount of deposit-money paid on 


Notice to produce.—A cause at the sitting at | certain railway shares, the prospectus of the 


of 


miei prius was called on upon Thursday the 4th | railway com 
February, and he plaintiff’s case was closed | shares woul 


y setting forth that 120,000 
be issued: Held, ist, that the 


om that day at 4 r.m.; the case was then ad- allotment of only 58,000 shares was a breath 
joumed to Friday the 5th February, at 10 a. u. | of contract, and that the plaintiff was entitled 
All the parties lived in town, and in the evening | to recover on that ground; 2ndly, that if it 
of the 4th Feb., before 9 Pp. M., a notice to pro-| was ed that the company should go on 
duce a letter of the defendant to the plaintiff| with the smaller number of shares, that was 
was served on the plaintiff’s attorney: Held, | virtually a new contract from which any indi- 
that this notice to produce was served in time. | vidual shareholder might withdraw. Wontner 


Held also, that if a party is served with a no- |v. Shairp, 2 C. & K. 273. 
poral greg saficlantly early for him to be| 5. Scrip.—In order to prove that scrip has 
to produce a document, if he thinks | been called in by a joint-stock company, to be 
° to do 60, it makes no difference that, at | registered under 8 Vict.c. 16, a. 9, it is not 
the time of the service of the motice, the cause | sufficient to call the clerk of the brokers who 
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sent them it for that purpose, unless he pro-| must not state its.:contents, but-he must state 
duce the ecrip itself; and Semble, that some|the date of the deed and the names of the 
one frum the office of the company itself should | parties, in order to identify it, | 
be called to prove that the company did in fact} An examined copy of a memorial of a pur- 
call in the scrip. M‘Ewen vy. Woods, 2 C.& K.| chase deed registered in Middlesex under the 
330. the stat. 7 Anne, c. 20, is only receivable as 
6. Shares.— Bought note. — Stamp.-—Aj| secondary evidence of the deed against the 
bought note for the purchase of railway shares, | parties to the deed and all persons pe 
signed by the broker of the purchaser, is not a | under them; and the fact that A. or 
“‘memorandum, letter, or agreement, made for, ; the property to B., and delivered this deed to 
or relating to, the sale of goods, wares, or; B. as mortgagee, is not sufficient to make it 
merchandises,” within the 4th exemption in | secondary evidence against A. Doe d. Los- 


the Stamp Act, 55 (3.3, ¢. 184. Knight v.' combe v. Clifford, 2 C. & K. 448. 
Barber, 2 C. & K. 333. | 


REISIN, 
RIGHT TO BEGIN. | Evidence.—In ejectment, evidence that the 
' In an action of debt for goods sold, in which , shutters of the house claimed were repaired, 
the defendant pleads her coverture, and the and a wash-house built on the premises, and 
plaintiff in his replication denies the coverture, that this was paid for by HW’. L., is evidence to 
and there is no other issue, the defendant must go to the jury of the seisin of W. L. Doe d. 
begin. JVoodgate y. Potts, 2 C.& K.457. | Loscombe v. Ciifford, 2 C. & K. 448. 


RIGHT TO REPLY. | SNMERIFF, 


Where counsel for a defendant opens facts See Escape. 
to the jury, but does not go into any evidence, | SLANDER 
the counsel for the plaictiff has not an absolute : , : 
right to reply, but it is in the discretion of the Meaning of words as understood.—In an 
judge: the object of allowing a reply in such '2cHon for slander, the words bee, You are s 
cases being, that injustice should not be done thief; yourobbed Mr. L. of 301.” The words 
by facts being improperly opened when the de- | Vere spoken in the hearing of B. and of several 
fendant’s counsel has no intention of proving Strangers. B. knew that the words did not 
them. Naish v. Brown, 2 C. & K. 219. mean to impute felony, but meant to impute 
‘that the plaintiff had improperly obtained 30). 
SALE OF GooDa. ‘from Mr. L. to compromise an action for a 
Readiness to delirer.—The plaintiffs declared , distress: Held, that, under these circumstances, 
on a contract by the defendants to purchase the question to be left to the jury was not what 
certain iron of the plaintiffs, alleging a promise the defendant meant by the words he spoke, 
by the defendants “that if the delivery of the but what reasonable men, hearing the words, 
said iron should not be required by the de-' would understand by them. 
fendants on or before the SOth day of April,! Sembd/e, also, that if all the persons present 
1845, the said iron was to be paid for by the when the words were spoken had known that 
defendants on the day and year last aforesaid ;” the words did mot impute felony, that would 
and averring that the plaintiffs -had always been have been an answer to the action. Hankinson 
a = egg. to ee the said iron in ve Biley, 2 C. & K. 440. 
erms of the contract; that the 30th of April 
was past before the commencement of the ip nije iti 
but that the defendants had not paid forthe ‘See Interpleader. 
iron: Held, firet, that under the averment of STOCK EXCHANGE. 
readiness and willingness to deliver the iron, | See Broker ! 
the plaintiffs were not bound to show that, ; 
any specific iron had been appropriated by| TAXES. 
them for that purpose; and secondly, that the! See Tender. 
plaintiffé were entitled to recover on the abore | on 
contract the full price of the iron, and not! TENDER. - 
merely the damages which they,had sustained | Parliamentary Tares.—A. demanded 201. as 
by. the defendants’ breach of contract. Dun-| rent due from B.; and 'B. having claimed cer- 
7. Grote, 2 C. & K. 153. 'tain deductions which A. would not-allow, then 
nd see Principal and Agent, | put down 20 sovereigns, mae ne sd —_ 
— . ou 20/. under protest : eld, a tender, 
SECONDABY EVIDENCE, | this was ne conditional tie the words 
Memorial of registry in Middleser.—Demand | “ under protest” merely ae Wary that B. did 
of # erat peas og a deed bein the possession of | not acquiesce in the demand of 4., and’ did not 
a third person as mortgagee, and he having the! mean to preclitde himself from recovering’ the 
deed in court, though not éubpeenaed in the| money back againifhecodld. 9° 
cause, decline to produce it, secondary evidence} “The lant! tax is a parliatrentary tix with 
may.he-given-of its. contents; bunt if the deed) in ‘the’ rreaning' OF tin’ agree 
18. BOt.inicourt, and he hae not been subpeenaed}“ and all taxeq parliament nd - 
oe Metin + Ta, 


Cad 


> 


apy eagle tinder ihre cloth wn VL p 2, RK 3, Aa 327 
Hho person thue declining to prodiite a deed] “Att nee Fheighi? 2 tesa wy eves 
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- | TRADE FIXTURES. ,; v. Stevens, 2 M.& R. 137; Kiddell v. Burnard, 
Parét agreement.—A reversionary interest in| 9 M. & W. 668. 
trade fixtures will pass to a purchaser under a WITNESS. 


ig agreement. Petrie vy. Dawson, 2C.& K.) go. Competency. 


7 dl nse 
TROVER. 


1. Damage feusant.—Sembie, that an animal RECENT DECISIONS IN THE SUPE- 


Coing damage to the freehold is doing such a qunceatesbeatalas 
damage as will justify the distraining of the; B™PORT#O BY BARRISTERS OF TIIE SEVERAL 
animal damage feasunt, provided that the animal | - ideas 
be then actually doing the damage, or having | 
done some damage, it is necessary to detain the | Qord Chancellor. 
animal to prevent it doing further damage. . - 

But if the owner of the freehold seize an’ Dunning v. Hards. July 7, : shah 
animal which has done damage to the freehold, | CONTRIBUTION IN CREDITORS’ SUITS, 
but which has ceased doing so, and it be not The general rule that creditors proving their 








necessary to detain the animal to prevent’ debts under a decree in a creditor’s suit, 
further : Ralie and the owner of the freehold must contribute their proportion to the costs 
detain the animal and feed it for several days, of the suit, does not extend to such costs ag 
and then sell it for its full value, the owner of | are incurred by the plaintiff tn investigating 
the animal is entitled in trover to recover the! | and establishing a special and peculiar 
full value of the animal, without any deduction claim. 


for the feeding, as the owner of the freehold: Mr. J. Russell and Mr. Southgate stated, 
seized the animal in his own wrong. Wormer | that this was an 4a fromm a decree by Vice- 
Vv. Biggs, 2C. & K. 31. Chancellor Knight Bruce, directing, as usual in 
2. Ownership.—In an action of trover, where | a creditor’s suit, that all persons who should 
sr plaintiff had been endeavouring to baffle | come in and prove their debts under the decree 
is creditors by a merely ostensible transfer of should contribute to the expenses of the suit. 
the oods to another, and where they were -The learned counsel submitted that such di- 
seized upon premises in which the plaintiff’s rection should be confined to the costs incurred 
wes a flicent pocsession ar ageiat wrong | hereas Tr ake me ihe see 
doer, without regard to the question of owner- | mratter and prayed relief, which specially and 
ship; and 2ndly, that the measure of damages uliarly affected only the plaintif. It stated 
was the value of the plaintiff’s real and rh i that the laintiff titled t it 
; iff’s real an nd that the plaintiff was entitled to an annuity 
Jide interest in the goods, and not the full value. | arising from the sum of 250/. bequeathed in 
Cameron v. Wynch, 2 C. & K. 264. jtrust to one James Hards, deceased, who had 
VARIANCE. never invested the sum, but had paid the inter- 
: | est of it until his death, and had also insured 
Amendment. — The enactments for allowing | the life of the annuitant to that amount. The 
prepa asd atin hoe bali cline or acct bill which _ filed — the executors of 
dents, and do not extend to a case in which the oe tah but alto alleged euniiry ‘gal 
pany has intentionally and designedly framed | trust on the part of the deceased, in respect of 
chen Tha iPe namin hcg asa cam of 20 ad prayed ha mh 
a ae ec i appropriated the sai 
deed recites it according to what he contends | policy to the satisfaction of the said annuity 


is its legal effect, and the judge should hold | hich declared i 
that that is not the legal effect of the deed, this | Ee toe age org edge 2 


would not be such a variance as should be! .cainst. ‘There was no evidence that the de- 

amended at nisi prius, Bowers v. Niron, 2 C. | ual intended to or had in fact so set apert 

& K. 372. the licy, and his assets were not suffi- 
See Amendment. cient for the specialty debts. 


VENUE. Mr. Rolt - Mr. Craig maintained, that it 

agist was the usual direction in a creditor’s suit, that 
ee all persons deriving any benefit from it should 
WARRANTY OF A HORSE. contribute to the expense. ‘I'here might be 


Unsoundness.— Where a horse is warranted | some peculiarity in the present bill, but still the 
“sound,” the plaintiff cannot recover in au! parties yhreniry Sgt derive a benefit from 
action on that warranty, unless he show that /it, and it would be difficult to apportion their 
the horse was unsound at the time of the sale: | respective contributions. It was aite clear 
and mere defective formation, not producing | that the accounts must be taken. rkins y. 
nrg at that wari not an rig ER Paxton, 2 ae po ‘a =e = reepect nto 
withi meaning of the warranty. iley v. | appropriation o policy, it was impoasi 
Forrest, 2 C. & Ke 131. a . fey a aoake the intention of the decease 

- See Brown v. Elbjngton, 8 M, & W. 132;|had no insurable interest in the life of the: 
Dickenson v. Follett, 1 M. & R. 299; Coates plaintiff, otherwise than for the purpose of being 


provided with the funds which would become 
devisable among her children when she should 


e. 

The Lord Chancellor said, there was no evi- 
dence whatever to support the Vice-Chancellor’s 
declaration, that the policy had been so appro- 
priated as contended, but he thought it was a 
very possible and reasonable supposition, that 
ak was the intention. He would, therefore, 
direct an inquiry into the facts before the Mas- 
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submitted that the court was bound not to 
allow the action to proceed; they cited Eoelyn 
v. Lewis, 3 Hare, 472. 

The Vice-Chancellor said, it did not appear 
to him that the proceedings had been com 
menced in contempt of court. The question 
was, whether when a party asked for leave to 
go on with the acdantiaas he should not have 
leave. Lord Eldon, in the case in Vesey, gave 


leave, and the present was a similar case. 


thought there had been nothing committed 


ter, but it must be at the costs of the plaintiff 
here so contemptuous as to induce the court to 


seeking it. His Lordship was not disposed to 
disturb the usual practice of the court in re- | put a stop to the action. The parties a 
spect to the direction to contribute towards the | In a certain sense to have had notice of the re- 
expense of the suit, but as the bill, although | ceiver, but it had slipped their attention, and 
artly a creditor’s bill, sought other relief pecu- | they commenced their action. True, the court 
liar to the plaintiff, he thought the contribution’ was bound to preserve its dignity, but that 
should not extend to the costs of the claim af-' dignity was not preserved by preventing parties 
fecting the above-mentioned policy, but should from prosecuting their legal rights; and he 
be varied accordingly. thought the most dignified thing the court 
a Napier do was to a aed orgs pg on, 
applicants to proceed in the action in the same 
ViceeSpancellor of Cagtand. hee as if the action had been commenced 
Gowar y. Bennett. July 3rd, 1847. | on that day, so that the defendants might not 
ACTION OF RJECTMENT.—REcEIVER. | D€ damnified by not previonsly acting on de- 
ifence. The cost to be paid by the moving 
Where a receiver is in possession of leasehold party. 
property, and an action of ejectment od 
brought by the tenant in fee against the' ®ucen’s Bench 
tenants in possession, the court will allow | 











the action to proceed, provided there has (Before the Four Judges.) 
been no wilful contempt committed by the, Wood y. Lord Portarlington. Trinity Term, 
party bringing the action. 1847. 

A suit had been instituted in this case for 





ATTORNEY.--MISCONDUCT. 


In an action on a bill of exchange, where # 
appeared that the attorney for the defend- 
ant had attempted to suborn a witness to 
commit perjury in giving testimony that 


the administration of the estate of a testator 
who was tenant of certain leaseholds held of | 
the Churchwardens of St. Andrew’s, Holborn, 
oi naan Pin rg in fee, Roe cont course of | 

e proceedings in the suit, in December, 1843, | : . ; 
a receiver oa appointed. The executors of. the si ade pales h re rts =. debt, the 
the testator were now the lessees of the church-. court made a rule absolute for the attorney 
| to be struck off the roll. 


wardens, and various under-lessees being in’ 
possession of the property, and the same being’ A RuLE nisi had been obtained to strike Mr. 
m a very dilapidated condition, the church- Macey, an attorney of this court, off the rolls. 
wardens commenced an action of ejectment! The case had gone before one of the Masters, 
pas them, and declarations were served in and after his report had been read, 
ay last, and a rule obtained in the action. Sir F. Kelly, Mr. Bayley, and Mr. Boril 
Mr. R. Palmer now moyed that the church-' showed cause against the rule, and 
wardens might be at liberty to prosecute their Sir F. Thesiger and Mr. Wordsworth ap- 
action, notwithstanding the appointment of a peared in support of it. 
receiver, and he contended that the church-| The facts and circumstances of the case f 
wardens, as well as their solicitor, were igno-, appear from the judgment of the court whi 
rant of the fact of a receiver being appointed! was delivered the day after the case was 
before the action was commenced; and that, | argued. 
although the rents had been paid to the col- rd Denman, C.J., delivered the judgment 
lector of the churchwardens, and receipts were , of the court. This was an application to strike an 
then signed by the receiver, it did not appear| attorney off the rolls of thiscourt. I have read 
that he signed them in the character of re-| the affidavits, and am bound to say, that every 
ceiver ; and that if the collector knew of it, he: thing which is important was brought before 
never informed the churchwardens; and he the court inthe course of the argument, and has 
cited the case of Angel v. Smith, 9 Ves. 335, as| been fully considered. The charge against 
directly in point. » Mr. Macey was for an attempt to suborn ons 
Mr. Bethell and Mr. J. H. Palmer, contra, | Joseph Wallis to commit perjury in an action 
contended, that the churchwardens must be/on a bill of exchange brought by a person 
taken to have had notice of the receiver, and| named Wood against the Earl of Portarli . 
that in proceeding with their action they had| Macey was the atto for the fener: 
commntted contempt of court just as much as/ Wallis was supposed to have ac 
f they had dieobeyed an injunction; and they |ledge of the Wand-writing of 





ired a know- 
e defendant, 
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ing been a clerk in the effice of Messre.' day, and instead of bringing the matter imme, 
P. & H, the former atto for the defend | diately before the court, he kept it to himself as 
ant. Macey, Wallis, and the attorney for the! a means of extorting from Macey the costs. 
plaintiff were all together at an hotel at break-; We deem such conduct to be a misprision, 
fast before the trial of the cause came on, At! strongly calling for our censure. e have 
the breakfast table, while the attorney for the hgd some doubts respecting the costs of this 
plaintiff was absent for a short time, Macey | application; but it is an application made, not 
placed a = in the hand of Wallis. The) by the attorney but by the plaintiff, who has a 

per is in these terms :—“‘ It is believed that | just cause of complaint. We think that Macey 

r, Wallis will be called to prove the defend-' must be struck off the roll, and that he must 
ant’s hand-writing to the bill; that in May or| pay the costs of this application. 
June, 1839, when the first and second bills be- Rule absolute. 
came due, the defendant called on Messrs.! On a subsequent application being made, the 
P. & B., and said, that the plaintiff threatened | court said, that the rule would be absolute, 
proceedings against him, and he then saw the’ each party paying their own costs. 
= there, and se a him Shiee nim 
ideration for these bille was a gambling debt | 
and discounts, and that if the plaintiff at- | Common Pleas. 
tempted to sue him, he would bring evidence | Hopkins v. Prescott. Trinity Term, June 2nd, 
to show that the bills had been given for that 1847. 
purpose; that the plaintiff admitted that to be, sate oF PUBLIC OFFICE.—ILLEGAL CON- 
the fact, and he never attempted to sue the de-| rractr, unpgar 5 & 6 EDWARD 6,c. 16.— 
fendant during the time that Mr. Wallis was| ,aGgrEEMENT VOID IN PART, VOID FOR 
clerk to Messrs. P. & R., which was from that; +yuye wHOLR. 








i il 1944.” T ies of thi 7 . ; 

— pecan agin ep was pr a ray Wallis, | Where the agreement disclosed in the declara- 
and one tothe counsel. If Wallis had sworn | tion was for the sale to the defendant of 
that which was stated in the paper, the defend | the business of a law stationer, for the sum 
ant must have had a verdict. Wallis told the’ of 3001., and further, that the plaintiff 


laintiff’s attorney that he was not clerk to: 
mre P. & R. during the time stated in this | 
per. The statement so drawn up was utterly | 
falee It was a mere fable, of which Macey | 
had no other evidence than that which the 
r suggested that Wallis could give. Ile. 
Sid not at any time pretend to say that he had. 
any information that led him to believe that it | 
was true, nor that he believed it to be true. | 
What he did, therefore, was a mere experiment | 
to see whether the witness would consent to! 
state these falsehoods thus deliberately stated 


Should cease to carry on such business, or 
collect any of the assessed taxes in right of 
the office of collector of assessed tazes and 
sub-distributor of stamps, which, as recited 
in the declaration, the plaintiff then carried 
on, and would use his best endeavours to 
introduce the defendant to the said business 
and offices: Held, that under the pros 
visions of the 5 & 6 Edw. 6, c. 16, the 
agreement was roid, being entire, and for 
the sale of an office relating to the receipt 
of the revenue. 


in the paper. Wallis was at the time a needy,| Assumpsit. ‘The declaration recited am 
dishanest, and notoriously profligate man, and | agreement between the plaintiff and defendant, 
he had been known to Macey for about a year.| which, after reciting that the plaintiff had 
Sach a proposition was not made without at the carried on the business of a law stationer, and 
same time something being done to excite the had heen a sub-distributor of stamps, collector 
tion of reward to the person to whom of assessed taxes, and agent for the Birming- 
this memorandum was addressed, and it was ham Fire Office for the town of Stourbridge, 
thought that on that expectation some false and neighbourhood, &c., and an agreement for 
statement like that in the memorandum would|the sale of the said business upon certain 
be made. At the foot of the memorandum terms, witnessed, that in consideration of 3004. 
were these words and figures,—Q. 5/.” | &c., the plaintiff agreed to sell, and the defend- 
Macey was called upen to explain the meaning ant to purchase, all the said business, &c. The 
of the memorandum, and how he came to make declaration next recited, that it was by the said 
it. He swore he was unable todo so, We agreement further contracted on the part of the 
find it imposzible to doubt that it was an offer plaintiff, that he would not at any time after 
of 51. as the price of the false evidence thus the Ist of March next, after the making of the 
t isthe case, such facts being | said agreement, carry on the business of a law 
elearly established, not by the evidence of the | stationer, or collect any of the assessed taxes, or 
complainant alone, but by Macey’s own state- | accept the office of an agent to any fire and life 
ments. That being so, can the court permit} assurance company in the town of Stourbri 
the person to continue in praetice? We think | or within ten miles thereof, but would use hi 
it quite impossible to permit him so to con-| utmost endeavours at the expense of the de- 
tinue. The conduct of the plaintiff’s attorney, fendant, to introduce him, the defendant, to the 
who immediately after the trial was informed! said business and offices, as by the said agree 
of what had passed, is very extraordinary, but| ment full s- There was then an aver- 
it does not touch the truth of the principal fact.| ment of the defendant’s undertaking to perform 
He was ig, the society ef Macey on the uext| the agreement on his part, follewed by the 
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statement of performance on the part of the 
plaintiff in the terme uf the agreement. Breach, 
the nonpayment by the defendant of the first 
instalment of the purchase money. The de- 
fendant pleaded, that before and at the time of 
the making the said supposed agreement and 
promise in the declaration mentioned, the plain- 
tiff held, exercised, and enjoyed the office of 
sub-distributor of stamps for the town of 
Stourbridge and neighbourhood, the same then 
and still being an office touching and concern- 


ing the receipt of her Majesty’s revenue; and | : 


further, that by the said agreement in the de- 
claration mentioned and eo taken and made by 
the plaintiff as therein mentioned, he the plain- 
tiff did unlawfully, corruptly, and against the 
statute in that case made and provided, agree 
with the defendant to receive and have from 
him, the defendant, a certain sum of money, to 
wit, the inoney in the declaration mentioned, 
to the intent that he the defendant should have, 
exercise, and enjoy the ‘said last-mentioned 
‘office; whereby ‘the said ng ge agreement 
was and is utterly void in law. Verification. 


Replication, that the plaintiff did not by the, 
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matters are merely collateral. The endeavours 
which the defendant undertook to make in 
order to introduce the defendant into the busi- 
ness of the offices might mean such as were 
legal. Bellamy v. Burrow, Ca. Temp. Talb. 
107. Besides, it was consistent with the de- 
claration that the plaintiff had ceased to be 
collector when the contract was made, and there 
is nothing illegal in a stranger agreeing not to 
collect the taxes. | 
Badeley was heard in reply. 

Wilde, C.J. Iam of opinion that the de- 
fendant is entitled tu the judgment of the court, 
as the declaration does not disclose a good 
cause of action. ‘The declaration sets out the 
agreement, and the first point is, whether it is 
an entire agreement, or one that is separable in 
its nature and applicable to totally distinct 
matters. It appears to me to amount to one 
entire 5. ert although it is to perform 
several distinct acts. Looking at the whole of 
the declaration, I can see no ground for saying 
that one of the several matters alleged form the 
consideration as contradistinguished from the 
others; but, on the contrary, they seem to 


id agreement, Xc., agree with the defendant}me to constitute one entire consideration. 


to receive or have from him, the defendant, the | 
‘what does the contract relate. 


-said sum of money, &c., to the intent that he, 
the defendant, should have, exercise, or enjoy 
-the said office, &c, Special demurrer and 
joinder. 


This being the case, the next question is to 
It appears to 
me to relate to the business of a law stationer, 
to the office of a collector of the revenue, a 
sub-distributor of stamps, and agent to a fire 


Hugh Hill, (Badeley with him,) in support | office. ‘Then is there any statute showing that 


of the demurrer. ‘Ihe agreement on which the |this is an illegal contract. I cannot doubt, 
declaration is framed is void, being a contract | looking at the various enactments on the sub- 
for the resignation by the plaintiff of the office | ject, that both of the offices just referred to 
of collector of assessed taxes and sub-distri- | relate to the receipt of the revenue, and if they 
butor of stamps, and if any part be contrary to do, then there is one entire agreement, having 
‘the statuté law, the whole is void. Lee v. |for its object the payment of a certain sum of 
‘Coleshill, Cro. Eliz. 529; 2 And. 55, referred | money as the purchase of an office touching 
to in Twyne’s case, 3 Rep. 80; Norton v. Simes, or concerning the receipt of the revenue. It 
Hob. 14. The 49 G. 3, c. 126, 8.3, enlarges is unnecessary to investigate the law beyond 
the 5 & 6 Edw. 6, c. 16, &. 2, which makes void |the first statute referred to; but it appears 
‘bargains for offices touching the receipt of the that the 49 Geo. 3, c. 126, makes it a mis- 
revenue, and makes such bargains a criminal | demeanour to enter into such a contract. ‘The 
‘act. - There are several cases on these statutes : ‘plaintiff then has declared on an agreement 
“Sir Arthur Ingram’s case, 3 Inst. 154; Huggins void in point of law, and without, therefore, 
‘y. Bainbridge, Willes, 241; Lang v. Payne, id. unnecessarily going into a consideration of the 
‘571; Parsons v. Thompson, 1 H. Bl. 322;! plea and replication, the defendant is entitled 
“Gurforth v. Fearon, id. 327; Blackford y.|to the judgment of the court. ; 
‘Preston, 8 'T. R. 89; Stachpole v. Earle, 2} Coltman, J. 1 am of the same opinion. 
-Wils. 133. ‘The office of sub-distributor of |The contract is an entire one, and in order te 


‘stamps is expressly mentioned in the 3 & 4 W. 
“4, c. 97, 8. 1 & 3, and is clearly an office touch- 
ing the receiptof the revenue. Ag to the office 
‘of collector of assessed taxes, it is expressly 
“mentioned in the 3 Geo. 4, c. 88, and 5 & 6 
‘W. 4, c. 20, and also concerns the revenue. 
Prentice, contra. ‘The question here is, 
‘whether if a contract be only in part for the 
‘sale of a public office, it is void as to the whole. 
‘All the cases quoted are cases of bonds, and 
therefore distinguishable. In Thom ic 
‘Pitcher, 6 ‘Taunt. 359, the court held that a 
‘deed void in part under the 9 Geo. 2, c. 36, 
“was not roid in toto. Kerrison y. Cole, 8 East, 
‘931, might aleo be quoted as an authority. 
The consideration of the agreement is the 
of the businees of a law stationer, and the other 


™~ 


entitle the defendant to recover the whole, 
consideration must be proved. If any part, 
therefore, be void, it cannot be aaeel upan. 
The offices referred to relate clearly to the 
revenue, and are consequently within the pro- 
hibitions of the statute. ‘he case of Law v. 
Law, 3 P. W. 391, is an authority to show 
that the mere using of another’s interest, with 
res to a public office, came within the 
statute, although that other had not the power 
to dispose of such office. But even at com 
mon law, I think the contract would have have 
been void, as in the case of Harvingtonm v. 
Duchatel, 1 Br. C. C. 124. - 
Maule, J. 1 also am of opinion that 
declaration is bad, on the grouod of its dis- 
closing a contract void by the 5 & 6 Edw. 6, 
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c..16., It ia clear that the office in question 
ia one; touching the revenue, and therefore 
within that act. It is said that the mutual 
pramises in the declaration may be rejected, 
and the valid ng to sell the busj ness 
upheld. But I think no such rejection can be 
made. Words in pleading cannot be struck 
out so as thereby to give a totally different 
sense to the declaration, and I think the de- 
claration must be construed as stating the 
defendant’s promise to pay 300]. in considera- 
tion of the plaintiff introd 
office mentioned, and by reason of that the 
defendant is entitled to judgment. 

Cresswell. It is impossible to look at the 
declaration without seeing that the substance 
of the bargain was that the plaintiff should 
cease to hold the office of collector, to the in- 
tent that the defendant might obtain it through 
his, the plaintiffs, intervention, and that being 
80, the contract is void, and no cause of action 


exists. 
Judgment for the defendant. 





Court of Erchequer. 
Tattersall v. Parkinson. Easter Term, April 
17, 1847. 
PLEA OF PAYMENT OF MONRY INTO COURT. 
—SATISFACTION.—DAMAGES ULTRA. 


To a declaration containing a count on a bill 
of exchange for 261.138.,and also a count for 
301. for money-tent ; the defendant pleaded 
as to 101. 9s. id. parcel of the first count, 
and 101. 9s. 1d. parcel of the second count 

info court of 111., ( ing to 
the form given by the rule of court) : Held, 
on special demurrer, that the plea was bad, 
as tt admitied two sums of 101. 9s. 1d. to be 
due, ond a payment of a less amount into 
court was no satisfaction. 

Where a declaration contains a count on a bill 
of exchange, and also a count on the con- 
sideration for the bill: Semble, the plea 
ought to allege that the bill was given for 
the debt in the second oount, and then plead 

payment into court of the amount of the 
bsdi and interest. 


ucing him into the | Cumber 
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first count, and aleo a portion of the second 
count, viz., two sums of 101. 9s, 1d., parcel of 
the sums respectively mentioned in those 
counts, but the sum paid into court (11/.) is 
only an answer to of those two sums, 
which together amount to 20]. 18s. 2d. The 
payment of a smaller sum of money is no sa- 
2 Serra me sum admitted to be due. 
Pinnell’s case, 5 Rep. 117. Though this court, 
in the case of Sibree v. Tripp, 15 M. &. W. 23, 
somewhat ified the doctrine laid down in 
v. Warre, 1 Stra. 426, yet they recog- 
nised the principle that a payment of a less 
sum was no satisfaction of a greater. In Down 
v. Hatcher, 10 Adol. & E. 121, a plea of that 
kind was held bad.even after verdict; Todd vy. 
Stuart, 14 Law J., Q. B., 150, is to the same 
effect. A plea of tender of a smaller sum is no 
answer to a greater sum @ fortiori, a mere pay- 
ment into court of a smaller sum cannot be an 
answer toa larger sum admitted to be due; 
besides, the plea is inconsistent and repugnang, 
it admits 20/. 18s. 2d. to be due, and, neverthe- 
leas, es that the plaintiff has not sustained 
greater es than 11J. Mee v. Tomlinson, 
4 Adol. & E. 262; Fisher v. Aide, 3 M. & W. 
486. If the money paid into court be applied 
to one count, then it leaves part of the other 
unanswered, unless the allegation of mo da- 
mages ultra amounts to the general issue, 
which, in this case, would be bad, as the rule 
ne Rap forbids such a plea to a bill of ex- 


change. 

H. Hill, contra. The plea is according to 
the form prescribed by the rule of court. The 
money paid into court may be applied to the 
count on the bill, and then the averment of no 
damages sJtra would be a good answer to the 
other count. A defendant cannot plead pay- 
ment into court in any other way where the 
indebitatus count is for the same sum, which 
is the consideration of the bill. The poi 


R. 564, but not decided. Mee v. Tomlinson ‘is 
overruled by Marsall v. Whiteside, 1 M. & 


W. 188. 
Cur. ad. vult, 
Parke, B., (after stating the pl ) 
The case of Jourdain v. Johnson decides that a 


Ass wmpsit by indorsee against indorser of |plea of payment into court may be made as to 


a bill of exchange for 26/. 13s. 2d. The first 
count of the declaration was on the bill; the 
second count was for 30/., for money lent and 
money die on an account stated. — 

‘The defendant pleaded as to the second 
touint, except as to 101. 9s. id. parcel, &c., 
nob assumpsit : and as to the whole declaration, 
“éxcept 107. 9s. 1d, parcel of the first count, and 
Yor. Gs. id. parcel of the second count, pay- 
ment before action brought, and also a set-off. 
Avid as to the 101. 9s:'ld. pareel of the first 
‘edunt; ant 102. 9s. fd. parcel of the second 
count, payment into ¢outt in theform prescribed 
by the rule of court; and né dant ultra." 


The plaintiff demtrted’ y tothe Idat 
plea? Pa reo tae fee EB OFE % thai 4 
* ‘Gorda, im ‘support! of the" dethutrer:'- The 


last’ ‘plea’ profi 


a ‘to! ‘answer’ portion of the; 


part of several counts without stating how 
much was paid in oneach. There is, there- 
fore, no objection on that ground. But when 
one of the counts is on a bill of exchange, the 
difficulty arises, which was pointed out in 
Jourdain v. Johnson, viz., that if less than the 
amount of the bill of exchange should be 
considered as paid in on that count, the plea 
would be bad. For if it admitted the bith, it 
would admit the precise sum to be due on it, 
and less than that would not legally satisfy it 
or if it should be considered in the nature 

a plea of non-assumpsit to the remainder, the 
new rules forbade such a plea. We don ot ste 
how thie objection cat’ be surmounted. Again, 
if the sam Of r6/.‘9¥.'1¢. is‘ to be ‘ascribed to 
the first courit;'the' sum of 16s. tid. only must 
be'appht@ to the last’ count ; ‘attd-it'ie ‘argued 
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and then to plead pa t into court of the 
amount of the bill and interest. The plea, in 
its present form, is bad; but the defendant 
may amend on the usual terms. 

Rule accordingly. 


with great weight that a less sum is no eatts- 
faction of a greater. There are, no doubt, 

difficulties in practice in adapting the 
new rule as to payment of gone Arcs court in 
some cases, and they were probably not fore- 
seen in framing the rule. One of these diffi- 
culties arises from the form of a count in 
indebitatus assampsit. In this form, which 
has been adopted for the sake of convenience, 
(as it would be impossible to declare on each 
separate contract without t prolixity of 
pleading,) each count may interp to 
mean ‘that the defendant is indebted to the 
plaintiff in the sum mentioned, either on one’ 
contract to pay that precise sam, or one con- 
tract on a meruit which has resulted 
‘in a debt which the plaintiff estimates at that 
‘amount, or on several different contracts for 
different precise sums, or such on a quantum 
meruit, or on some for a sum certain; and 
ome On & guantum merwit, together amounting 
‘to the: sum claimed. 

‘The variety of meaning which the compre- 
hensive allegations of a debt in such a count 
is capable .of bearing, creates a considerable 
difficulty in specially pleading to it, and par- 
ticularly in the payment of money into court. 
‘If a smaller sum is paid on.such a declaration 
than the sum claimed, the plea admits that 
the sum claimed is due on one or more con- 
tracts for liquidated or unliquidated amounts. 
if unliquidated, there:is no difficulty in paying 
in a smaller sum than the amount claimed, 
for then the defendant may truly say, that the 
plaintiff has not sustained greater ery a 
than the sum paid into court. But if the 
sum admitted is liquidated, or is an ag 
of liquidated sums, how can the plaintiff have 
sustained less damage than the liquidated 
amount in respect of the demand for that 
sum? The Court of Queen’s Bench has al- 
ready decided that a plea of accord and satis- 
faction by a less sum to a general declaration 
in indebitatus as it for a larger sum is 
bad even after verdict. Down v. Hatcher. 
These considerations lead us to the conclusion 
that the form of pleading payment of a less 
sum of money into court than the sum pleaded 
to, with no anewer to the difference, except 
that no more damages have been sustained, 
is objectionable, and that there is good reason 
for saying that the ordinary. practice of plead- 
ing the payment of money into court, to 8o 
much of the declaration as is equal to the 
amount paid in, is the best that can be 
adopted. It is argued that there is no other 
way than this when the indedifatus count is 
really for the sum which is the consideration 
of the bill. Certainly there must be some 
mode of pleading applicable to such a case, for 
without doubt the plaintiff cannot recover both 
the amount of the bill on the count on the 
bill and the amount of the consideration on 
the indeditatus counts; but it is not necessary 
for us to decide in what form such a plea 
ought to be. Probably it would be sufficient 
totplead to both counts that the bill was given 
nm acteunt of the debt in the second count, 
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DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS. 


From June 23nd to July 23rd, 1847, both inclusive, 
with dates when gavetted. 


Allford, William Naish, and Benjamin Chendler, 

ste Sherborne, Solicitors and Attorneys, 
uly 9, 

Basham, George, and Bury Victor Hutchipson, 7, 
Staple Inn, Attorneysand Solicitors, July 16. 

Butterfield, Francis and Mark Pickup, Bradford 
and Bingley, Attorneys and Solicitors. July 16. 

Caparo, Robert and Richard Caparn, Newark- 
upon-Trent, Attorneys and Solicitors. July 13. 

Curlyon, Edward Trewbody, and Peter Cock, 
Truro, Attorneys and Solicitors, Jane 2%. - 

Collett, Charles Minors, George Laurie, and 

_ Thomas Augustus Attreé, 62, Chancery Lane, 
Attorneys and Solicitors, so far as regards the 
suid Charles Minors Collett. July 23. 

Hewlett, Heary Williem, aod Charles Williem 
Wise, Raymond Buildiags, Gray’s Inn, At- 
torneys, Solicitors, and Conveyancers. July 6. 

Jackson, Henry, and Middleton Hewitson, Kirkby 
Stephen, Attorneys and Solicitors. July 13.° 

Oliver, Jobo Bass, and Willmm Lindsell, #, Ray- 
mond Buildings, Gray’s Inn, and Moorgate 
ah Chambers, Attorneys and Solicitors. 

uly 2. 

Roy, Richard, and Joseph Bluot, 42, Lothbury, 
and Great George Street, Westminster, At- 
torneys, Solicitors, and Conveyancers, July 
16. 

Walker, Heory, and Henry Gillett Gridley, 5, 
Southampton Street, Bloomsbury Square, At- 
torneys and Solicitors. June 29. 





THE EDITOR’S LETTER BOX. 
Our correspondents will please to address 
their letters and communications, in future, to 
“ The Editor of the Legal Observer,” at Messrs. 
A. Maxwell and Son’s, 32, Bell Yard, Lincoln’s 
Inn. 

The New Statutes will be given as speedily 
as possible, followed by explanatory notes on 
their effect. ‘The important Act relating to 
Bankruptcy and Insolvency (being No.3 of 
the legislative measures of the late session on 
that subject,) will be found at page 310, and 
the Poor Removal Act at page 313, ante. 

In order to include these statutes and some 
Original articles of immediate interest, the 
present number has been enlarged to 32 pages 
but without any extra charge. We shall adopt 
this course from time to time as occasion may 
require, whether on accouut of New Statutes 
or important Decisions in the Superior Courts. 


She Legal Observer, 
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“ Quod magis ad nos 
Pertinet, et nescire malum est, agitamus.” 
Horar. 
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THE LAW RELATING TO THE} to forbear to give his vote in any election,” 
ELECTION OF MEMBERS OF jhe is guilty of bribery. Doubts having 
PARLIAMENT. arisen, whether payment made to voters, 

under particular circumstances, could be 

deemed bribery within the meaning of the 

words cited, ihe stat. 5 & 6 Vict. c. 102, 

s. 20, provides, that “the payment or gift 

obtained by undue influence of any kind,| of any sum of money, or other valuable 

and could have wished that the great con-| consideration whatsoever, to any voter, be- 
stitutional principle that elections shall be! fore, during, or after, any election, or to 
free, which was recognised in the earliest’ any person on his behalf, or to any person 

‘tale of our parliamentary history, had‘ related to him by kindred or affinity, and 

maintained inviolably. There is too| which shall be so paid or given on account 
much reason to suspect, however, that we' of such voter having voted, or having re- 
are no better in this peal ee than those: frained from voting, or being about to vote 
who have preceded us, and that the illegal’ or refrain from voting, at the said election, 
arts and devices adopted at former general ; whether the same shall have been paid or 
elections have been resorted to on the pre- given under the name of head-money, or 
sent occasion, in many places, with greater | any other name whatsoever, and whether 





We would fain hope that the elections 
now proceeding throughout the kingdom 
may not furnish many instances of returns 


or less success. 

It may not be inappropriate, therefore, 
to refer to the means which the law affords 
for preventing and punishing the exercise 
of undue influence at elections, either by 
bribery, or intimidation, or by illegal in- 
terference. 

It ie said, in Rex v. Pitt," that * bribery 
at elections of members of parliament must 
always have been a crime at common law.” 
In point of fact, however, there is no re- 
cord of any action or prosecution for bribery 
at elections, until after the passing of the 
stat. 2 Geo. 2, c. 24, which enacts, that “ if 
any person by himself, or by any person 
employed by him, doth or shall, by any gift 
or reward, or by any promise, agreement, 
or security for any gift or reward, corrupt 
or procure any person to give his vote, or 





* 3 Burr. 1338. 
Vou. xxxiv. No. 1,013. 


such payments shall have been made in 
‘compliance with any usage or practice, or 
not, shall be deemed bribery.” By the 2 
Geo. 2, c. 24, 8. 7, not only the person 
who takes the bribe, but any person who, 
by any gift, reward, or promise, procures 
any person to give his vote, or to forbear 
from voting, incurs a penalty of 500/., and 
is disabled from voting.” By the 49 Geo. 
3, c. 118, any person giving or promising 
any money or reward to any person, upon 
the engagement that the person to whom, 
or on whose behalf, the gift or promise is 
made, shall procure the return of any per- 
son to parliament, shall, if not returned, 
forfeit 1,000/. for every such gift or 
promise ; and every person so giving or 
promising shall, if returned, be disabled 


> Participants in the crime are indemnified 
vy discovering other offenders. 
Q 
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from serving in that parliament. The re- 
ceiving person is also subject to penalties. 

Irrespective of the statutes prohibiting 
bribery, the House of Commons, from an 
early period, has taken cognizance of cor- 
rupt practices’ at elections, as an offence 
against the privileges of the House. In a 
great variety of cases, in which candidates, 
either by themselves or their agents, have 
been guilty of bribery, the house has 
passed resolutions avoiding the elections 
made in such cases, and, in some cases, 
seating the rival candidate. The law and 
statutes with respect to the discovery and 
proof of bribery will be more conveniently 
referred to when the practice on election 
petitions is treated of. 


“Treating,” in the present state of Election 
Law, is an offence distinct from bribery? There 
is a standing order of the House of Commons, 
passed so far back as the year 1677, known as 
the Treating Resolution : itis in these words :— 

“That if any person hereafter to be elected 
into a place, for to sit and serve in the House 
of Commons, for any county, town, port, or 
borough, after the téste or the issuing out of 
the writ or writs of election, upon the calling 
or summoning of any parliament hereafter, or 
after any such place becomes vacant hereafter 
in the time of parliament, shall by himeelf, or 
by any other in his behalf, or at his charge, at 
any time before the day of his election give an 
person, or persons, having votes in any suc 
election, any meat, or drink, exceeding the true 
value of ten pounds in the whole, in any place 
or places but in his own dwelling-house or ha- 
bitation, being the usual place of his abode for 
six months last past, or shall before such elec- 
tion be made and declared, make any other 
present, gift, or reward, or promise or obliga- 
tion or engagement to do the same, either to 
any such person or persons in particular, or to 
any such county, city, town, port, or borough, 
in general; or to or for the use and benefit of 
them or any of them, every such entertainment, 
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lows to any person having voice or vote in 
such election, any money, meat, drink, en- 
tertainment, or provision, or makes any 
gift, present, reward, or entertainment.” 
And, this provision having proved inade- 
quate, the 5 & 6 Vict. c. 102, s, 22, inca- 
pacitates any candidate from sitting who 
contributes to the expenses incurred for 
any meat, drink, entertainment, or pro- 
vision, to or for any person, at any time, 
either before, during, or after such election, 
for the purpose of corruptly influencing 
such person, or any other person, to give, 
or to refrain from giving, his vote in any 
such election. And by the 7 & 8 Geo. 4, 
c. 37, s. 8, candidates are prohibited from 
giving, directly or indirectly, to voters or 
inhabitants, any cockade, riband, or othr 
mark of distinction, under a penalty of 10/. 
for every offence. The illegality of can- 
didates furnishing voters with entertai- 
ment of any description after the teste of 
the writ, has been discussed in various 
cases at law ; and it has been holden, that 
an innkeeper cannot recover against 2 can 
didate for provisions so furnished. It 
would appear, however, that to prevent the 
innkeeper from recovering, on the ground 
of illegality, the meat and drink must be 
supplied by him with a view to induce the 
electors to vote for a particular candidate.‘ 
The interference of peers in elections 
for members of parliament has long been & 
subject on which great jealousy hes been 
evinced by the House of Commons, as ap- 
‘ook by successive resolutions of the 
ouse, bearing date the 10th Dec, 1641, 
the 15th Feb., 1700, and the 27th Apn, 
1802, after the union with Ireland. 
interference of ministers and officers of the 
Crown is also prohibited, as well by statute 
as by resolution of the house. The 


present, gift, or reward, promise, obligation, or| of the excise* and customs! are prohibited 


en 
bn , and such entertainment, present, gift, 
ind promise, obligation, or engagement, 
being duly proved, is, and shall be sufficient 
ground, cause, and matter to make every such 
election void as to the person so offending, and 
to render the person so elected incapable to sit 
in parliament by such election, and hereof the 
committee of elections and privileges is ap- 
pointed to take special notice and care, and to 
act and determine matters coming before them 
accordingly.” 


The offence of “ treating,’’ however, is 
rohibited by various acts of parliament. 
he 7 W. 3, c. 4, disables any person from 


serving as a member who, after the teste of. 


the writ of summons to parliament, “ di- 
rectly or indirectly gives, presents, or al- 


ement, is by this house declared to be| from interfering; and, as regards elections 


in the metropolitan districts, justices, Te 
ceivers, Thames police surveyors, and police 
constables are interdicted.! 

The act 2 & 3 W. 4, c. G9, also prohibis 
the application of corporate property for 
election purposes, and gives an action to 
any two freemen, against any corporate 
officer or trustee offending against the pro- 
visions of the act. 

The presence of the military at elections 





; Ribbons v. Crickett, 1 Bos. & P. 264. 
Thomas v. Edwards, 1 Tyr. & Gr. 872. 
© 7 & 8 Geo. 4, c. 53. 
12 & 13 Will. 4, c. 10. 
5 3 Will. 4, c. 19, 8. 19. 
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in each parish or district; but, according 
to the decisions of committees, a voter who 
has been permitted by the sheriff or poll 
clerk to vote at the wrong booth, does not 
thereby lose his vote.* It is quite clear 
that it is not competent for a voter entitled 
to vote for two candidates, first to vote for 
one, or as it is termed, “to plump,” and 
afterwards at the same election to vote for 
a second candidate. Where a vote is im- 
properly taken by the poll clerk, without 
any mistake of the voter, it ought to be set 
right by the returning officer. When the 
mistake is on the part of the voter, the case 
is somewhat different. As an instance of 
this description is stated to have occurred 
at the late election for Abingdon, where a 
vote was recorded for Sir F. Thesiger, 
which was intended for his opponent, 
or any of the royal family. General Caulfield, we copy from Mr. 
Riots and outrages at elections, by which | Wordsworth’s book on elections (p. 92) 
the election is prevented and voters in-|two cases in which there have. been con- 
timidated, totally avoid the election. In flicting decisions of election committees, 
several cases, where elections were proved | Under circumstances somewhat similar. 
to have been interrupted and prevented by| «In the Taunton case! John White stood on 
riot, the House of Commons has not only | the poll as having voted for Labouchere and 
declared elections made under such cir-| Lee, but the original entry was for Bainbridge 
cumstances void, but has directed the At-jand Lee. It was now proved (on an applica- 
torney-General to prosecute the promoters tion to the committee to have the former entry 
of such riots. If the riots be of a serious sane gle = Baicbeidee 0 paper 
natare, the Riot Act may be read, though |1,. poll-clerk entered accordingly. ‘The voter 
not unnecessarily ; and persons rioting may | then turned from the table, as if going away, 
be committed to custody forthwith by the| but suddenly turned round towards the table 
returning officer, without warrant." By the|again, and said, ‘I beg pardon, I meant La- 
statute 5 & 6 W. 4, c. 36, where the|bouchere and Lee.’ ‘The poll-clerk said to 
election proceedings are interrupted at any him that he had recorded the vote for ‘ Bain- 


. ; idge . hey both went to the re- 

stage, the returning officer is authorsed to| bridge and Lee,’ butt . 
. ; turning officer, who ordered the entry to he. 
adjourn until the tumult has ceased, and| 3) .ad into « Labouchere and Lee.’ The iii, 


then to resume the business so interrupted. mittee directed the vote to be entered for Bain- . 
Some of the circumstances under which} bridge.” 

votes may be said to be lost, or recorded; “In the Reading case™ there were two in- 

contrary to the intention of the voter, are| stances in which the committee came to a de- 

said to have arisen in certain cases during) termination opposed to that mentioned in the 

the present general election, and may, receding case. ‘I'he first was that of Thomas 


: , lift, who, upon coming to the poll, was asked 
therefore be considered not undeserving of] ¢  \iom he voted; he said, ‘ Russell and 


‘Consideration. As a general rule, votes) pamer,’ and upon this the agent of Mr. Palmer 
given for a candidate who is ineligible, gaye himacard of thanks. pon receiving the 
after notice being given of his ineligibility,| card he turned roundas he was inthe actof going 
are to be looked upon as of noavail.' The] away, and said that ‘ he did not mean to vote for 
notice may be given at any time, but the Mr. Russell, he meant to vote for Mr. Serjeant. 


effect will be confined to votes subsequently Talthe polling place, anil —— pee — 


given, A vote may be thrown away| unicated with any person, but after he had 
through an error at the time of polling. moved a slight atince from the spot where 
As already stated, (anfe, p.307,) itisex-| 
pressly enacted, that particular polling 
places shall be appropriated for the voters 


is another subject on which great jealousy 
has constantly been manifested. After 
successive resolutions of the House of 
Commons in reference to this subject, the 
stat. 8 Geo. 2, c. 30, provided, that the 
Secretary at War should take measures, 
one day at least before the election, to re- 
move the military to the distance of at 
least two miles from the place of election, 
until one day at least after the polling con- 
cludes ; and in case of his neglect, he is to 
lose his office, and is declared incapable of 
holding any office under the crown. But 
the city of Westminster, the borough of 
Southwark, and any place where her Ma- 
jesty or any of the royal family reside at 
the time of election, is excluded from these 
provisions, in respect of such soldiers as 
shall be attendant as guards on the Queen, 


a 


ht 


k Middleser case, 2 Peck. 57; Gloucester- 
shire case, id. 259. : 

' Fale, & Fitz. Elec. R. 299. There was a 
s = semggge? vy. Mickelthwaite, 1 Taunt, 146.| similar decision in the Monmouth case. In ra 

' Rez v. Hawkins, 10 East, 211; S. C. 2/ Llewellyn, Koapp & Om. 413. 
Dow. 124; Claridge v. Evelyn, 5 B, & A.81.{ ™ Falc. & Fitz. 556. 
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he stood when he voted. The 
ferred to the mayor, and the 
The other instance was that of 
who came to the polling place and voted for 
*‘ Russell and Talfourd.’ faving done this, a 
Mr. Evans who polled at the same time took 
him back about three feet from the polling 
place, 
the voter came 


gaid ‘that he had made a mistake in 
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matter was re-| mons of Great Britain for the time being, 
Tp was altered.|to be arrested or imprisoned upon any 
enry Corderoy,| such suit or proceedings.” 


There & & 
similar reservation in the Uniformity of 
Process Act, (2 Will. 4, c. 39.) 


Blackstone states somewhat vaguely, 


and made some remark to him, when that a Commoner is privileged “ for forty 
back to the polling place and | days 
polling | days 


after every prerogation, and forty 
before the next appointed meeting; 


for Russell and ‘Talfourd, and that he meant to| which is now in effect as long as the par. 
have voted for Palmer and Talfourd.’ It was| jigment subsists, it seldom being pro- 


stated-that the poll could not be altered; but 
upon Mr. Weeden, an agent of Mr. Palmer, 
saying it was allowable to alter the poll if the 
party had not left the booth, the polling-clerk, 
In the absence of the mayor, altered the poll. 
The poll-clerk in his evidence represented the 
vote given for Russell to have been recalled 
almost instantaneously, but admitted it to have 
been entered onthe poll. In both these in- 
stances the committee refused to alter the poll, 


thus giving effect to the alterations that had | 


been made by the poll-clerks. 


As usual at a general election where the 
contests have been numerous and severe, 
an appeal to the house is threatened in 
several instances. We shall, therefore, 
endeavour to furnish our readers with a 
short summary of the law and practice in 
regard to election petitions at the earliest 
opportunity. 





EXEMPTION OF MEMBERS OF 
PARLIAMENT FROM ARREST. 





Tue privilege of members and ex-mem- 
bers of parliament from arrest in civil 
actions is a subject on which some mis- 
understanding exists, and which is a good 
deal canvassed, in more than one part of 
the united kingdom. The exemption is 
clearly and expressly recognised by seve- 
ral statutes, but the extent of the privi- 
lege is not very clearly defined in any 
case. 

Before the 12 & 13 Will. 3, c. 3, mem- 
bers of parliament held themselves to be 
adage ir not merely fron: arrest, but 

om being sued. By that statute, par- 
ties were enubled to sue peers and mem- 
bers of parliament while the parliament 
was not actually sitting; but a reserva- 
tion was made of their right to immunity 
from personal arrest. The stat. 10 Geo. 
50, allows suits against members 
the house is sitting, as well as 
he recess of parliament, but ex- 
vides, that nothing therein con- 
SC Rliitaga 1 extend to subject the person 
3) Veg gingy), suber “ of the House of Com- 
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rogued for more than fourscore days at & 
»n Tidd cites this passage from 
Blackstone, and introduces it thus:—“ By 
the law and custom of parliament, mem 
bers of the House of Commons are pt- 
vileged from arrest, not only during the 
actual sitting of parliament, but for a con- 
venient time, sufficient to enable them to 
come from and return to any part of the 
kingdom befure the first meeting, 

after the final dissolution.” 
aware that it has ever been expressly de 
termined how long the privilege endures 
after a dissolution, but the existence of 
the privilege was distinctly recognized in 
Holiday v. Pitt. In that case it appears 
the parliament was prorogued on the 16th 
day of the month, and dissolved on the 
17th. The defendant, Colonel Pitt, was 
arrested on the 20th. and applied to the 
King’s Bench for his discharge, 0 the 
ground that members had a privilege r+ 
deundo after the dissolution, and that the 
arrest was within such time of priv 

In argument, it was suggested that 
privilege subsisted for forty days after the 
parliament ; but it was admitted, that the 
House of Commons had always avo! 

answering the question, and had left « 
large to a convenient time of which them 
selves were the judges. Therefore, @ 
the case of Mr. Martin in 1586, who ¥# 
arrested twenty days before the meetig 
of parliament, the house resolved they 
would not limit the time, but that the 
twenty days were within a convenient time, 
and that therefore Mr. Martin sbould be 
discharged. Colonel Pitt’s case *# 
argued at great length, before all 


judges at Serjeants’ Inn, and they deter 


mined that he was entitled to privilege 
deundo for a convenient time, and that with- 
in that time he was atres He wes 
therefore discharged out of custody. 
The only authority cited for the % 





* 1 Blac. Com. p. 165. 
© 2 Stra. 985; Cas. Tun. Hard. 2, 37; ! 


Comyn’s R. 444. 
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gestion, that the privilege continues for; Court of Common Pleas, in a case very re- 
forty days after a dissolution, is a case of| cently reported.® 
The Earl of Athol vy. The Earl of Derby,| The plaintiff, (Walbank,) an officer of 
touching the privilege of peers, and how| the Sheriffs of London, claimed from the 
long it lasts.P It appears, that by two|defendant, who is an attorney, three 
orders of the House of Lords, dated re-| guineas, the amount of certain fees al- 
spectively the 28th May, 1624, and the) leged to be due to him for the execution of 
27th Jan., 1628, they declare their privi-| three warrants from the Sheriffs of London, 
lege commences from the teste of their| which were directed to the plaintiff at the 
writ of summons to parliament; and that! defendant’s instance. The question was, 
upon every session and prorogation, their} whether the defendant was personally re- 
privilege is for twenty days before, and| sponsible for those fees? 
twenty days after each session, which the, For the defendant, it was submitted, that 
order says is time enough for them to the action should have been brought against 
come from all parts of the realm, and tore-|the client, and not against the attorney, 
turn. The reporter adds :—* But it is, who was merely the agent of the principal 
said the Commons never assented to this, directed by the principal himself. The 
but claim forty days after and before each decision of the Court of Exchequer, in 
sessions.” So in the Cot. Records, 704, Robins v. Bridge,’ was relied upon in sup- 
it is said, that “the Commons claim privi-' port of this view. In that case it was said, 
lege forty days before and forty days after by Abinger, C. B., that “the attorney does 
every session; but the Commons never not make himself liable for anything, unless 
have ascertained the time’ of their privi-|it is for those charges which he is himself 
lege.” bound to pay, and fur which he makes a 
The case in Levinz was determined so|charge;’ and it was expressly holden in 
far back as Michaclmas Term, 24 Car. 2;/|that case, that the attorney was not re- 
and it will be observed that Colonel Pitt’s| sponsible to a witness for expenses, for it 
case was heard in Michaelmas Term, 7 | was said, that the witness had no dealing 
Geo. 2, long before the passing of the stat.| with the attorney, but gave his evidence 
10 Geo. 3, c. 50, above cited, which re-|forthe party to whom and by whom: the 
stricts the exemption from arrest to mem-| obligation was incurred. 
bers of the House of Commons “for the; The court thought the case of a bailiff 
time being.” It may be deserving of con-| resembled much more that of an officer of 
sideration, therefore, whether a member of|the court than that of a witness. But 
the late parliament has any privilege from) authorities were not wanting to show that 
arrest since the dissolution? The privi- | the attorney was liable. In Townshend v. 
lege of newly elected members, for forty | Carpenter,’ a sheriff's officer, employed by 
days before the day appointed for the/|an attorney to make arrests on mesne pro- 
sitting of parliament, stands upon a some-|cess, was allowed to recover against the 
what differeut footing; but, as already ob-{attorney; and in Forster v. Blakelock,' 
served, the authority for this proposition is Abbott, C. J., expressly laid it down, that 
by no means satisfactory. the officer was entitled to claim the sum 
As most of our readers are aware, the | usually allowed from the attorney by whom 
new parliament is summoned for Tuesday, | he is employed, and was not bound to look 
the 21st of September next, which is forty|to the party of whom he knew nothing. 
days from Thursday the 12th August. Upon these grounds, a verdict taker for 
the plaintiff was sustained. 





COMMON LAW PRACTICE. NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 


ATTORNEYS LIABILITY FOR BAILIFFS’ CHANCERY AFFIDAVIT OFFICE. 
FEES. 10 & 11 Vict. c. 97." 
Tue question, whether the attorney or An Act for the Discontinuance of the Attend- 


the client is liable to the bailiff for the fees| "ce Of the Masters in Ordinary of the High 
cagA allowed on taxation for the execu-| “4 pygibank y. Quarterman, 3 Com. B, 94. 

mn of process, was determined by the| + 3 Mees.& W.114. * Ry. & M. 314. 
—a———nneee| " 5 DB, & Cros, 398. 
> Repoted 2 Levinz, 72 * This act is to take effect from the 10th 


August, 1847. 
q 3 
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Court of Chancery in the Public Office, and 

for transferring the Business of such Public 

Office to the Affidavit Office in Chancery. 

[July 22, 1847.] 

1. Attendance of Masters in Ordinary in Chan- 
cery discontinued.— Whereas by an act passed 
in the 13th year of his late Majesty Charles the 
2nd, it was amongst other things enacted, that 
from and after the 23rd day of October, 1661, 
there should be one public office kept as near 
the Rolls as conveniently might be, in which 
the Masters in ordinary, or one of them, 
should constantly attend for the administration 
of oaths and other purposes therein mentioned : 
And whereas it is expedient that the said Mas- 
ters should no longer attend in person at the 
said public office, and that the duties required 
by the said recited act should be otherwise 
provided for: Be it therefore enacted by the 
Queen’s most excellent Majesty, by and with 
the advice and coneent of the Lords spiritual 
and temporal, and Commons, in this present 
parliament assembled, and by the authority of 
the same, That the said act shall be and the 
same is hereby repealed, and that the attend- 
ance of the said Masters at the public office be 
discontinued from and after the time at which 
this act shall come into operation. 

2. Lord Chancellor may appoint a second 
assistant clerk of ofidarits. —'That it shall be 
lawful for the Lord Chancellor to appoint one 
fit and proper person to assist in the perform- 
ance of the duties of the clerk of affidavits and 
of the assistant clerk of affidavits, and of the 
other duties hereby transferred to them, to be 
called the second assistant clerk of affidavits, 
and that the duties by the said recited act di- 
rected to he done and performed by the Mas- 
ters in ordinary in the public office shall here- 
after be done and performed by the said clerk 
of affidavits and the assistant clerks of affidavits, 
in such place and in such manner and subject 
to such regulations as the Lord Chancellor 
shall from time to time order and direct, and 
they and each of them are hereby authorized to 
do and perform the same. 

3. Lord Chancellor may order remuneration t 
be paid to the clerk and assistant of affidavits.— 
That there shall be paid to the said clerk of affi- 
davits and the said assistant clerks of affidavits 
such remuneration, either in ealary and fees, or 
ay 7 salary and partly by fees, as the Lord 

ancellor shall think fit, not exceeding in the 
whole 1,200/. to the clerk of affidavits, 8001. to 
the first and 400/. to the second assistant clerk 
of affidavits; and that it shall be lawful for the 
Lord Chancellor to make such order and orders 
as may be necessary for payment of so much of 
such remuneration as shall consist of salary out 
of the fund intituled “The Suitors’ Fee Fund 
Account,” and for the payment of cny part of 
= — to be received to the account of the said 
und. 

4. Appointraent of second assistant clerk of 
affidavits. Saving rights of W. T. Smith. 1 & 
2 W. 4, c. 56; 5 & 6 Vict. c. 103; 6 & 7 Vict. 
¢c. 73.—That William Thodey Smith, the pre- 
sent clerk of the said public office, be and he is 


“> 
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hereby appointed the second assistant clerk of 
affidavits under this act, and that the salary or 
remuneration he shall receive under the pro- 
visions of this act shall be and the same is 
hereby declared to be in lieu of and as compen- 
sation for the loss sustained by him in respect 
of the fees hitherto received by him as aa of 
the said public office: Provided alwzys, and it 
is hereby declared, that this act shall not take 
away, diminish, or in any way —— the 
rights and interests of William Thodey Smith 
to and in the compensation granted, awarded, 
and ordered to be paid to him under and by vir- 
tue of the three several acts of parliament herein- 
after mentioned ; that is to cay, an act made and 
passed in the 1 & 2 W. 4,c. 56, intituled “ An 
act to establish a Court of Bankruptcy,” am act 
made and passed in the 5 & 6 Vict. c. 103, in- 
tituled “An act for abolishing certain Offices 
of the High Court of Chancery in England,” and 
an act made and passed in the 6 & 7 Vict. c. 73, 
intituled “ An act for consolidating and amend- 
ing several of the laws relating to Attorneys and 
Solicitors practising in England and Wales ;” 
and that the rights and interests of the said 
William Thodey Smith under each of the said 
acts respectively shall be and continue the same: 
to all intents and purposes as if this act had 
not been passed, and as if he had continued to 
bold bis office of clerk of the public office, but 
nevertheless only for such period as he shal? 
hold the office of second clerk of affidavits 
under this act. 

5- Lord Chancellor may also, with consent of 
treasury, order retiring annuities to disabled of- 
ficers, not exceeding two-thirds of their salaries. 
—That it shall be lawful for the Lord Chan- 
cellor, with the consent of the commissioners 
of her Majesty's treasury, by any order made 
on a petition presented to him for that purpose 
after the 10th day of August next after the pass- 
ing of this act, to order (if he shall think fit) 
to be paid to any person executing the office of 
clerk of affidavits, assistant clerk of affidavits, 
or second assistant clerk of affidavite, or of 
chief clerk or junior or copying clerk to the 
master in ordinary of the Court of Chancery," 
who shall be afflicted with some permanent in- 
firmity disabling him from the due execution 
of his office, and shall be desirous of resigni 
the same, an annuity not exceeding two-thi 
parts of the yearly salary which such person 
shall be entitled to at the time of presenting 
such petition, to be paid out of the interest and 
dividends of the government or parliamentary 
securities which may be at any time standing 
in the name of the Accountant-General of the 
High Court of Chancery to an account intituled 
“* Account of Monies placed out for the Benefit 
and better Security of the Suitors of the High 
Court of Chancery,” and an account intituled 
“ Account of Securities purchased with surplus 





* This retiring provision for the Masters’ 
clerks is a just and proper measure in order te 
secure efficient officers, but the public ought to 
pay the pensions, not the unfortunate euitor. 
—Ep. ; 
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Interest arising from Securities carried to an 
Account of Monies placed out for the Benefit 
and better Security of the Suitors of the High 
Court of Chancery,” or either of them; and the 
annuity mentioned in such order shall be paid 
by the governor and company of the Bank of 

ngland out of the interest and dividends 
aforesaid (but subject and without prejudice 
to the payment of all salaries and other sums of 
money by ho act of parliament already directed 
or authorized to be paid thereout) by even and 
equal payments on the 5th day of January, the 
5th day of April, the 5th day of July, and the 
10th day of October in every year during the 
life of such person ; and the executors and ad- 


339 


repenied.—Whereas an act was passed in the 
6 G. 4, c. 123, intituled “ An act to establish a 
Taxation of Costs on Private Bills in the House 
of Commons, and to prohibit the Sale of cer- 
tain Offices under the Serjeant-at-Arms attend- 
ing the House of Commons :” And whereas itis 
expedient to repeal the same, and to make 
more effectual provisions for taxing the costs 
and expenses to be charged by parliamentary 
agents, attorneys, solicitors, and others in fu- 
ture sessions of parliament in respect of bills 
subject to the payment of fees in parliament, 
commonly called private bills, and to be in- 
curred in complying with the standing orders 
of the House of Commons relative to such bills, 


ministrators of such person shall be entitled to and in preparing, bringing in, and carrying the 


receive, and shall be paid such proportionate 
part of the said annuity 


ment to the day of his death. 


as shall have accrued 
from the next preceding quarterly day of pay-, Queen’s most excellent Majesty, oy an 
rds 


same through, or in opposing the same in, the 


House of Commons: Be it enacted by the 
with 
the advice and consent of the spiritual 


6. Commencement of act.—That this act shall' and temporal, and Commons, in this present 
commence and take effect from the 10th day of | parliament assembled, and by the authority of 


August next. 

7. Out of what fund compensations awarded 
under provisions of 10 § 11 Vict. c. 60, to be 
paid.—And whereas by an act passed in this 
session of parliament, intituled ‘“‘ An act to 
abolish One of the Offices of Master in Ordi- 
nary of the High Court of Chancery,” it was 
enacted, that it should be lawful for the Lord 

vhaacellor, with the consent of the commis- 
sioners of her pr ansely treaeury, to award such 
compensation (i any), and in such manner 
and upon such conditions as he might think 
fit, to George Barrett and Edward Wright, the 
late chief and second clerks of Andrew Henry 
Lynch, or either of them, in consideration of 
the loas they or he may have sustained by rea- 


the same, That, except as to any costs, charges, 
and expenses which shall have been incurred 
in the present or any preceding session of par- 
liament, the said recited act shall be repealed : 
Provided always, that the repeal of the said re- 
cited act shall not be construed to revive any 
act or any provision thereof which was thereby 
repealed. 

2. Parliamentary agent, attorney, or solicitor 
not to sue for costs until one month after delivery 
of his bill. Evidence of delivery of bill. Power 
lo judge to authorize action before expiration of 
one month.—That no parliamentary agent, at- 
torney, or solicitor, nor any executor, admini- 
strator, or assignee of any parliamentary agent, 
attorney, or solicitor, shall commence or main- 


son of the abolition of the said office by the|tain any action or suit for the recovery of any 
said act; And whereas no provision was made | costs, charges, or expenses in respect of any 
in the said act for the payment of such com-| proceedings in the House of Commons in any 
pensation ; be it therefore enacted, That such | future session of parliament relating to any 
compensation shall be paid by the Accountant- | petition for a private bill, or private bill, or in 
General, by virtue of an order for that purpose | respect of complying with the standing orders 
to be made by the said Lord Chancellor, out of | of the said house relative thereto, or in prepar- 


the fund intituled “ ‘I'he Suitors’ Fee Fund Ac- | ing, bringing in, and carrying the same through, 


count.” 

8. Lord Keeper may act for Lord Chancellor 
for purposes of this act. — That in construing 
this act all things directed to be done by the 
Lord Chancellor shall and may be done by a 
Lord Keeper or the first Commissioner for the 
custody of the Great Seal of the United King- 
dom of Great Britain and Ireland. 


HOUSE OF COMMONS COSTS TAXATION. 


10 & 11 Vicr. c. 69.° 


An Act for the more effectual Taxation of Costs 
on Private Bilis in the House of Commons. 
(22nd July, 1847.] 


1. 6 G. 4, ¢. 123. Recited act 6 G.4, c. 123 





—— 


€ The provisions of this act apply only to 
future sessions of parliament; but it may be 
well for those who are engaged in this import- 
ant branch of business, to look forward to the 
taxation here enacted. 


or opposing the same in, the House of Com- 
mons, until the expiration of one month after 
such parliamentary agent, attorney, or solicitor, 
or executor, administrator, or assignee of such 
parliamentary agent, attorney, or eolicitor, has 
delivered unto the partyto be charged therewith, 
or sent by post to or left for him at his count- 
ing-house, office of business, dwelling-house, 
or Jast known place of abode, a bill of such 
costs, charges, and expenses, and which bill shall 
either be subscribed with the proper hand of 
such parliamentary agent, attorney, or solicitor, 
or in the case of a partnership by any of the 
partners, either with his own name or with the 
name of such partnership, or of the executor, 
administrator, or assignee of such parliamen- 
tary agent, attorney, or solicitor, or be enclosed 
in or accompanied by a letter subscribed in like 
manner referring to such bill: Provided 
always, that it shall not in any case be neces- 
sary, in the first instance, for such parliamen- 
tary agent, attorney, or solicitor, or the execu- 
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tor, administrator, or assignee of auch parlia- lsuch taxation relating to the matters of suck 
mentary agent, attorney, or solicitor, in proving | taxation: Provided always, that nothing herem 
a compliance with this act to prove the contents | contained shall be construed to authorise suck 
of the bill delivered, sent, or left by him, but it | taxing officer to determme the amount of fees 
shall be sufficient to prove that a bill of costs,|which may have been ble to the House of 
charges, and expenses subscribed in manner | Commons in respect of the proceedings upon 
aforesaid, or inclosed in or accompanied by | any private bill. 
such letter as aforesaid, was stearea, sent, or; 7. Taming officer to take such fees az may be 
left in manner aforesaid; but nevertheless it| allowed by the House of Commons. Application 
shall be competent for the other party to show | of fees.—That it shall be lawful for the sad 
that the bill so delivered, sent, or left was not! taxing officer to demand and receive for 
such a bill as constituted a bond fide compliance | such taxation such fees ae the House of Com- 
with this act: Provided aleo, that it shall be/mons may from time to time by any standing 
lawful for any judge of the superior courts of| order authorize and direct, and to charge the 
law or equity in England or Ireland,-or of the| said fees, and also to award costs of such tars- 
Court of Session in Scotland, to authorise a/tion against either party to such taxation, orm 
parliamentary agent, wiping f or solicitor, to'such proportion against each y as he may 
commence an action or suit for the recovery of |think fit, and he shall pay and apply the fees 
his costs, charges, and expenses against the 'so received by him in such manner as sball be 
party chargeable therewith, although one month directed by any such standing order as afore- 
not expired from the delivery of a bill as said.¢ 
aforesaid, on proof to the satisfaction of the | 8. On application of party chargeable or o 
said judge that there is probable cause for be- application of parliamentary agent, attorney, or 
lieving that such party is about to quit that | icifor, the taxing officer to tag the bill. No 
of the United Kingdom in which such | application to be entertained by tazing offeer 
judge hath jurisdiction. after verdict obtained.— That if an upon 
3. Taxing officer to he a pre ted by the} whom any demand shall be made ss par- 
er.—That the Speaker of the House of | liamentary agent, attorncy, or solicitor, or exe- 
mmons shall appoint a fit person to be the | cutor, administrator, or assignee of such parin- 
taxing officer of the House of Commons, and | mentary agent, attorney, or solicitor, or other 
every person so appointed shall hold his office | person, for any costs, charges, or m 
during the pleasure of the Speaker, and shall |respect of any proceedings in the House of 
execute the duties of his office conformably to |Commons in any future session of parliament 
such directions as he may from time to time re- | relating to any petition for a private bill, or 
ceive from the Speaker. private bill, or in respect of complying with the 
4. The Speaker to prepare list of c ¢ | standing orders of the said house relative there- 
thenceforth to be allowed.—That the Speaker to, or in preparing, bringing in, or carry@ag 
may from time to time prepare a list of such | the same through, or in opposing the same im 
charges as it shall appear to him that, after the the House of Commons, or of any partiamentaty 
present session of parliament, parliamentary agent, attorney, or solicitor, or the executor, 
agents, attorneys, solicitors, and others may | administrator, or assignee of such parliamentary 
justly make with reference to the several agent, attorney, or solicitor, or other perso, 
matters comprised in such list; and the several who shall be aggrieved by the nonpayment of 
charges therein specified shall be the utmost any costs, charges, and ex 8 incurred & 
charges thenceforth to be allowed upon the | charged by him in reepect of any such 
taxation of any such bill of costs, charges, and | ings as aforesaid, shall make application to the 
expenses in respect of the several matters | said taxing officer at his office for the taxation 
therein specified: Provided always, that the 'of euch costs, charges, and expenses, the 
gaid taxing officer may allow all fair and |taxing officer, on receiving a true copy of the 
reasonable costs, charges, and expenses in re- bill of such costs, charges, and expenses ¥ 
spect of any matter not included in such list. shall have been duly delivered as aforesaid to 
5. Taxing officer empowered to examine parties the party charged therewith, shall in due course 
and witnesses on oath.—That for the purpose of proceed to tax and settle the same ; and upon 
any such taxation the said taxing officer may every such taxation, if either the parliamentary 
examine upon oath any party to such taxation, | agent, attorney, or solicitor, or the executor, 
and any witness who may be examined in rela-: administrator, or assignee of such parliamentary 
tion thereto, and may receive affidavits, sworn agent, attorney, or solicitor, or other pers, 
before him or before any master or master ex- | by whom such demand shall be made as afore- 
traordinary of the High Court of Chancery, ' said, or the charged with such bill eo 
relative to such costs, charges, or expenses ;' costs, charges, and expenses, having das notre, 
and any person who on such examination on | shall refuse or neglect to attend such taxatic®, 
oath, or in any such affidavit, shall wilfully or the said taxing officer may proceed to tax and 
corruptly give false evidence, shall be liable to! settle such bill and demand eaparte; and if 
the penalties of wilful and corrupt perjury. pending such taxation any action or p 
6. Taxing officer empowered to call for books | shall be commenced for the recovery of 
- ta fal str i oe J officer shall 
empowered to call for the production of any| 4 See p. 293, ante, where the proposed fees 
books or writings in the hands of any party to | are stated, since ordered by the bouse. E> 
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bill of costs, charges, and expenses, the court |confess judgment in such action to that amount: 
or judge before whom the same shall be brought | Provided always, that if such defendant shall 
shall stay all proceedings thereon until the jhave. pleaded that he is not liable to the pay- 
amount of such bill shall have been duly cer- | ment of such costs, charges, and expenses, such 
tified by the speaker as herein-after provided : certificate shall be conclusive only as to the 
Provided always, that no such application shall |amount thereof which shall be payable by such 
be entertained by the said taxing officer if made | defendant in case the plaintiff shail in such ac- 
by the party charged with such bill after a ver- tion recover the same. 

diet shall have been obtained or a writ of in-; 10. Construction of certain words in this act. 
quiry executed in auy action for the recovery |—That in the construction of this act the word 
of the demand of any such parliamentary agent, |“ month”’ shall be taken to mean a calendar 
attorney, or solicitor, or the executor, adminis- | month ; and every word importing the singular 
trator, or assignee of such parliamentary agent, |number only shall extend and applied te 
attorney, or solicitor, or other person, or after |several persons, matters or things, as well as 
the expiration of six months after such bill shall | one person, matter, or thing, and every word 
have been delivered, sent, or left as aforesaid : importing the plural number shall extend and 
Provided also, that if any such application shall be applied. to one person, matter, or thing, as 
be made after the expiration of six months as | well as several persons, matters, or things; and 


aforesaid, it shall be lawful for the Speaker, if! every word orp the masculine gender 
ea 


he shall an think fit, on receiving a report of| only shall extend and 


pplied to a female as 


special circumstances from the said taxing | well asa male; and the word “person”’ shall 


officer, to direct such bill to be taxed. 


extend to any body politic, corporate, or col- 


9. Tazing officer to report to the Speaker, If) legiate, municipal, civil, or ecclesiastical, aggre- 


either party pe ora t, they may deposit | gate or sole, as well as an individual; an 
& memorial, the Sake 


the 


may require a fur-| word “ oath” shall include affirmation in the 


ther report. If no memorial d 
may issue certificate of the amount found due. 
Certificate to have the effect of a warrant to con- 
Jess judgment, — T hat the said taxing officer shall, 
if required by either party, report his taxation 
te the Speaker, and im such report shall state 
the amount fairly chargeable in respect of such 
costs, charges, and expenses, together with 
the amount of costs aud fees payable in 
respect of such taxation as aforesaid; and 
thin 21 clear days after any such report 
‘whall have been made either et | may deposit 
im the office of the said taxing officer a memo- 
rial, addregsed to the Speaker, complaining of 
such report or any part thereof, and the Speaker 
, if he shall so think fit, refer the same, to- 
po dager gnats rt, to the said taxing 
officer, and may require a further report in re- 
lation , and on receiving such further 
report may direct the said taxing officer, if ne- 
cessary, to amend his report; and if no such 
memorial be deposited as aforesaid, or so soon 
as the matters complained of in any such me- 
‘morial shail have been finally disposed of, the 
shall, upon application made to him, 
deliver to the party concerned therein, and re- 
quaing the same, a certificate of the amount so 
ascertained, which certificate shall be binding 
and conclusive on the parties as to the matters 
i in such taxation, and as to the 
amount of such costs, charges, and expenses, 
and of the costs and fees ss a in respect of 
such taxation, in all proceedings at law or in 
equity or otherwise ; and in any action or other 
peceeeding brought for the recovery of the 
amount so certified such certificate shall have 
the effect of a warraat of attorney to confess 
: and the court in which such action 
be commenced, or any judge thereof, shall, 
om productien of such certificate, order judg- 
ment to be entered up for the sum specified in 
auch certificate in like manner as if the defend- 
ant in any such action had signed a warrant to 








case of Quakers, and any declaration lawfully 
substituted for an oath in the case of any other 
erson allowed by law to make a declaration 
instead of taking an oath ; unless in any of the 
cases aforesaid it be otherwise speci pro- 
vided, or there be something in the subject or 
context repugnant to such construction. 

11. Form of citing the act.—That im citing this 
act in other acts of parliament, and in legal and 
other instruments, it shall be sufficient to use 
the expression “The House of Commons Costs 
Taxation Act, 1847.” 








LAWYERS IN THE NEW PARLIAMENT. 

Tue élections in the cities and boroughs 
being terminated, we presume that the fate of 
all or nearly all the professional candidates has 
been decided. It has rarely been the good for- 
tune for a Jawyer, or at all events a practising 
one, to represent a County. The memorable 
instance of Mr. Brougham’s return for the 
great county of York was a splendid exception, 
Without waiting, therefore, for the county elec- 
tions, we shall proceed to reckon the number of 
our learned friends, and there are none in 
whose success we do not cordially rejoice. We 
have only to wish that they may fulfil their 
duty, both to their constituents and their pra- 
fession ! 

Of the members of the bar, the following is 
a list of those who served in the late and have 
| been re-elected for the new parliament: 


Aglionby, H. A., Cockermouth. 

Bernal, R., Rochester. 

Baller, C., Q. C., (Judge Advocate,) Liskeard. 
Cabbell, B. B. Boton, 


Cardwell, E., Liverpoo 
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Christie, W. D., Weymouth. 

Cripps, William, Cirencester. 

Dundas, Sir D., S. G., Sutherlandshire. 

Ewart, Wm., Dumfries. 

Godson, R., Q. C., Kidderminster. 

Greene, 'T., Lancaster. 

Grey, Right Hon. Sir G., (Home Secretary,) 
North Northumberland. 

Hayter, W. G., Q. C., Wells. 
| Hogg, Sir J. W., Bart., Honiton. 

Inglis, Sir R. H., Oxford University. 

Jervis, Sir J., Knt., A. G., Chester. 

Law, Hon. C. E., Q. C., Cambridge Uni- 


wersily. 
Lefevre, Right Hon. G. S., Hampséire. 
Nicholl, Dr., Cardiff, 
Romilly, John, Q. C., Devonport. 
Stuart, J., Q. C., Newark. 
Talfourd, T. N., Q. S., Reading.* 
Tancred, H. W., Q. C., B ; 
Thesiger, Sir F., Knt., Q. C., Abtngdon, 
Walpole, S. H., Q. C., Midhurst. 


Practising Barristers not before in parlia- 


ment, now returned : 

Baines, M. T., Q. C., Northern Circuit, Hull. 

Brockman, E. D., Recorder of Folkstone, 
Hythe. 

Cockburn, A. E., Q. C., Western Circuit, 
Southampton. 

Evans, John, Q. C., Haverfordwest 

Headlam, T. E., ! Bar, Newcastle. 

Hildyard, R. C., Q. C., Northern Circuit, 
Whitehaven. 

Jervis, J. J., Equity Bar, Horsham. 

Martin, Samue), Q.C., Northern Circuit, 
Pontefract. 

Palmer, R., Equity Bar, Plymouth. 

Turner, Geo., Q. C., Equity Bar. 

Whateley, W., Q. C., South Shields, 

Wilcock, J. W., Equity Bar. 

Practising Solicitors, or who have formerly 
practised, and have been re-elected : 

Benbow, J., Dudley. 

Blewitt, R. J.,. Monmouth. 

Grimeditch, Thomas, Macclesfield. 

Neeld, J., Chippenham. 

Practising Solicitors not before in parliament, 
now returned : 

Bremridge, R., Barnstaple. 

Cobbold, John Chevalier, Ipswich. 

Hodgson, T. H., Carlisle. 

Pearson, Charles, Lambeth. 

Barristers not before in parliament who have 
appeared as candidates, but withdrew from 
the contest, or have been unsuccessful : 

Bethel], Richard, Q. C., Equity Bar. 

Butt, G. M., Q. C., Western Circuit. 

Chambers, T., Home Circuit. 

Cobbett, J. P., Oldham, Northern Circuit, 

Crowder, R. B., Q. C., Western Circuit. 


* The Queen's Ancient Serjeant is placed in 
this List, having formerly been in parliament, 
though not in the last. 
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Gaselee, Serjeant, Home Circuit. 
Glover, Serjeant, Oxford Circuit. 
Humfry, L. C., Q. C., Midland Circuit. 
Payne, William, Home Circuit, 

Parry, J. H., Home Circuit. 
Phillimore, J. G., Oxford Circuit. 
Pendergast, M., Norfolk Circuit. 

Rolt, J., Q. C., Equity Bar, Stamford. 
Shee, S nt, Home Circuit, Marylebone. 
Symons, J. C., Oxford Circuit. 
Wi, Samuel, Finsbury. 

Barristers in the last or former parliament, 
now unsuccessful : . 
Bodkin, W. H., Home Circuit, Rochester. 

Escott, B, Winchester. 

Freshfield, J. W., London. 

Kelly, Sir F., Cambridge. 
Roebuck, J. A., Northern Circuit, Bath. 
Solicitors withdrawn or unsuccessful : 
Harvey, D. W., Marylebone. 

Wilks, J., St. Albans. 

Wire, D. W., Boston. 





DEFECTS IN MODERN ACTS OF 
PARLIAMENT. 





The Times of the 22nd July has some 
very able and just remarks on the mis- 
chiefs of modern act-of-parliament-making, 
which it says,are becoming so positively in- 
tolerable, that something effectual must be 
done to remedy them :— 


“We have had,” says the editor, “ various 
tinkering endeavours to remedy them, but, ¢o 
far as we can observe their ts, the result 
has been to make confusion worse confounded. 

“The introduction of ‘ interpretation clauses” 
has tended somewhat to the shortening of the 
languege of acts of parliament; but on the 
other hand, it has led to grave difficulties in 
giving a consistent construction to various 
sections of the same act, to increased litigation 
as a consequence, and to a greater laxity in the 
language of acts. 

“The ‘consolidation acts’ have done far 
more townrds securing one sort of brevity—that 
which concerns copying-clerks and printers ; 
but, not improbably, at least as much more 
towards au ting those difficulties and 
adding to htigation. The defunct Health of 
Towns Bill seems to have opened the eyes of 
our representatives to the — approach which 
we are making to inextricable confusion, when 
a question as to the effect of one of its clauses 
led to the explanation that it would embody in 
that bill nearly 800 sections of several other 
acts, The house came to a stand-still at once ; 
for, in all likelihood, there were not a score of 
its members aware that they were merely about 
to do for towns in general that which they had 
been unconsciously doing, perhaps on the same 
day, for towns in particular. ' 

“* Take a bill of the present session for the 
improvement of any given town. The number 
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report of a lay commission might 


not less than 60. In order to make it a com-| throw considerable light on the manufacture of 
plete measure, the following acts of the present | acts of parliament.” 


session would be in with it:—The 
Towns’ Improvement, the Commissioners, the 
Water Works, the Markets and Fairs, and the 
Gas Works Clauses Acts, to which the Royal 
assent has already been given; the Police and 
the Cemeteries Clauses Bills, portions of the 
Railways Clauses Consolidation Act, 1845; 
and, virtually, the whole of the Lands Clauses 
Consolidation Act, 1845; and various pro- 
visions of about half-a-dozen other recent acts. 
A complete act of the present session for the 
improvement of a town may fairly be taken to 
consist of (in round numbers) ONE THOUSAND 
sEcTiIoONs, which, if printed in extenso, like the 
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REPORT OF THE SELECT COMMITTEE 
THE HOUSE OF COMMONS, 


Means for the improvement and extension of 
legal education in England and Wales. 


HAVING gone in sufficient detail into the 
investigation of the existing state of legal 


OP 


‘education and its effects, the committee 


proceed to submit to the house the results 


octavo edition of the Statutes at Large, would | of their inquiries into the means adopted 
make a volume of about 300 pages. Such an/or proposed, in order to meet those de- 
Improvement Act would have an interpretation | ficiences. 
oP of its own, and corn nage about| The efforts hitherto made in this view, 
“a-score more interpretation clauses, IM have originated with the universities, and 
; , £ 
some perticalars probably differing from it, and’ (shee constituted bodies, or with individuals, 


nflictin , i ; 
instead 0 A sprac_Hapaoosi ‘thie, gral and have reference either to legal educa- 


bills for the construction of railways, docke, or tion generally, or to the special education 
other public works, of which scores are passed | suited to professional purposes. Those in 
without the legislature being conscious of what which the universities may claim a - 
they are doing, we shall find that very few if)have been few and unsuccessful. The 


any of them consist of less than FIVE HUNDRED 
SECTIONS, with four interpretation clauses. 

“ That laws of this sort should be uncertain 
can create no surprise. That they should 
occasion no more litigation than they do is the 
wonder, That parliament should be besieged 
every session by hundreds of public bodies for 


acts to amend their acts, for means to avoid|viously to proceeding to the higher d 


lawsuits, is the natural consequence. 


University of Oxford, in 1844, made an 
attempt to institute an examination for all 
persons. 

“The Regius Professor of Civil Law was to 


testify to the fitness of the candidates intending 


to proceed in law, and they were also, pre- 


in 
law, to write upon some given subject for the 


“ Contrast with a modern act the statute 9|profeesor. This was a very limited measure of 


Henry 3, c. 6 :—“ Heredes maritentur abeq 


ue | reform. 
atione.” Those four words of wretched | it substituted for the present 
Latin are the whole of that statute, which was! for a certain 


It reduced itself simply to this, that 
tice of waiting 
riod, and reading or being sup- 


for four centuries an important portion of posed to read three lectures (the positive read- 


Magna Charta. 
“The grand difference between the ancient 


and the modern statutes is, that the one consists | 


enacted a 


ing of these lectures having been disused for 
some time), a single dissertation on any thesis 
which related to the science of the civil law, to 


of a string of mere propositions, while the other | be first na gee by the regius professor, then 
Pp 


for Newwk had this difference, we doubt not, 


rinciple. ‘The honourable member |to be 


read publicly in the school, and after- 
wards delivered into his hands. The disser- 


m view when he said that more scope must be |tation was not required to be in Latin as at 


given to 
acts of parliament than they now possess. If 
parliament merely enacts a principle, the courts 
must find means to carry it into effect, as they 
did in former days. If the judges under the 
Tudors and Stuarts could be safely intrusted, 
as experience has proved to be the case, so to 
interpret and give effect to our ancient statutes 
as to form the foundation of those liberties 
which we now enjoy, it cannot be maintained 
that, with all our advantages of free discussion 
and their independence of the crown, a similar 
duty may not with advantage be imposed on 
the present bench; and if the s of 
Rannymede could compile statutes which re- 
quired no amendment for six centuries, there 
surely has been no such degeneracy of our 
laymen since their days as to render it hope- 


istrates in the interpretation of | present, nor was there any other test proposed 


yond the approval of the regius professor. 
The whole test by which the university pro- 
posed to prove the fitness of the persons for 
either of its law degrees, amounted to no more 
than a single dissertation, an obligation im- 
posed on each candidate to lay it before the 
university. Those who know what feeble evi- 
dence such documents afford of competency 
or assiduity, and how unsafe it is to rely, in 
such arrangements, upon the accuracy or 
severity of private examinations, will hardly 
consider the intended statute as more than 
another form added to what already existed, 
and very unlikely to produce the wide and 
substantial results attainable by a really effective 
legal education. Such as it was, however, it 
was not permitted to pass; owing ws 
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to local and temporary circumstances, umcon- 
pected with its own merits or demerits, the 
proposition of the heads of houses was thrown 
out by a considerable majority of the convo- 
cation. The measure has not been resumed, 
though still favourably entertained, it is under- 
stood, by the heads of houses. Its value con- 
sists in the recognition it imphes of thenecessity 
of improvement, and in the disposition to meet 
it by new arrangements. The other univer- 
sities have made no advance of a positive 
nature beyond the position which has been 
stated they occupy in the commencement of 
this report, but there is no reason to suppose 
there is more unwillingness amongst them than 
in the University of Oxford to admit such 
alterations as, without disturbing the other 
arrangements of the academical course, would 
satisfy the wants, eo generally admitted, of the 
public.” 

The first exertions to meet the demands 
of the profession, especially of the barrister, 
were met with in Ireland. From time to 
time, attempts were made to render the 
single Inn of Court there effective as an in- 
stitution for the communication of legal in- 
struction, but with little or no result. 
Private energy endeavoured to provide a 
substitute. 


“In the year 1839, an institution under the 
name of the Dublin Law Institute, for the pur- 
pose of affording a systematic legal education 
to both branches of the profession, was formed 
by Mr. Tristram Kennedy, and opened in the 
following year. It was at first governed by a 
council (invited by circular from Mr. Kennedy, 
who acted as privcipal), composed of the moet 
eminent members of the Irish bar. The council 
framed rules and regulations for the extension 
and management of the society, and any mem- 
-ber of the profession might become either 
fellow or associate of the society, in conformity 
to the rules so made. In the second year of 
its existence, the benchers of the King’s Inn 
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ever, does not to have been at any time 
very general. addition to lecture and class 
instruction, it was not unusual for the pupils 
to attend the courts, and the professors were 
in the habit of taking baa at of thie cir- 
cumstance, and placing before their classes, in 
the common law department, the a 
cases pending at the time; a practice which 
had the effect of exciting the attention of the 
student, who, in many instancea, watched with 
a lively interest the progress and issue of such 
proceedings. The fonds for carrying on the 
Ss were for the first year derived from the 
ees paid by the classes. During the second 
year they proceeded from the same source, and 
from a t of 4001. by the benchers of the 
King’s Inn, a like grant of 100 gui from 
Lincoln’s Inn, and a like grant of 100 guineas 
from Gray’s Inn, together with some small 
resents, donations, and subscriptions from 
ellows and associates of the society. The 
original fee required for each of the courses of 
lectures sed two to five guineas, accord- 
‘ing to the nature or extent of the course. 
These funds were hardly adequate to the main- 
tenance of the institution. After defrayi 
house-rent, 40/. a year, and other inciden 
expenses, such as publication of reports and 
papers connected with the society, arising from 
various causes, little remained for its other 
objects, The first year a sum only of 1134. 
15s. 6d. was left to remunerate the principal, 
—oggerel: and secretary, for their services. 
e smallness of the funds soon compelled 
retrenchments. The first year, from the 
greater number of pupils in attendance, the 
ins:itute was enabled to publish lectures and 
reports : the same number not having altended, 
and consequently the same amount not having 
been received from the classes in the second or 
third year as in the first, the mtention of pub 
lishing annual reports was surrendered. i 
{falling off of attendance is not, however, to be 
ascribed to remission of zeal, a greater number 
‘entered the first year, as might be expected : 


the list comprised the students not only of ber 


became connected with it; they took the de- last but of three or four years previous, 
aignation of fellows of the society, approved of |who had hitherto no opportunity of mpeg 
t 


‘the professors who had been teaching in the 


any similar institution in the country. 


institution the year previous, and accepted and /farther to be observed, that the institation was 
exercised the power of re-constituting in some jopen to all: and not only were solicitors 

cts the council and the society. The/placed in the council, with a view to ther 
society had till then sought a charter of incor-|superintending that portion of the education 
poration, but on the benchers becoming | which referred more immediately to their own 


associated with it, it deemed such con- 
mexion equivalent to any advantages which 


profession, but additional advantages also were 
to be given by itting articled 


a charter could confer, and the measures then | clerks or apprentices at a lower fee than stw- 


in progress for obtaining it were in conse-| dents p 


ring for the bar. It was in 


quence for the time abandoned. The system | also, as funds and other circumetancee should 


was carried on; instruction delivered through | permit, to enlar 
means of lectures to classes by four professors, | the courses, and | 


the number and subjects of 
gradually to add lectures on 


barristers of standing and distinction, inj|constitutional law, international law, com 


departments of equity, common law, law| mercial law, the laws affecting 


of property 
added a chair of criminal law. 


those chairs was connected a course of class| month of May, 1842: an application 


of and conveyancing, and medical|the offices of coroner and m 
jurisprudence; to which was subsequently | These pr 
With each of! tions of t 


ae lati 
: de. 


} agistrate, 
ects, and indeed the general opera- 
¢ society, were interrupted im the 
was 


Instruction; the attendance on which, how-j|to the benchers of the King’s Inn for a re- 


> 
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newal of their grant of the previous year, that|he had been entered five years.’ The only in- 
grant having been to meet the then current|ducement to attend, as far as he recollected, 
year’s expenses of the institute; but the ap-|was, that instead of being five years on the 
plication not having received their favourable] books, which they now are required to be, 
consideration, the professors of the institute | unless they have the degree of Master of Arts, 
decided upon discontinuing their courses of|they should have the same benefits as if they 
instruction for the future. In the month of|had taken the degree of Master of Arts. The 
November, 1845, however, it was re-opened, | profeesors chosen are to lecture upon common 
and the lectures revived by a course in the/and criminal law, constitutional law, equity, 
common law department, delivered by Mr.|and the law of real property. None of the 
Napier, Queen’s Counsel. To this course|inne of court have recommended that there 
there was free admission, and’ the average|should be a public examination to qualify. 
mumber of persons in attendance was 115|They doubt whether, without the help of the 
daily. Mr. Napier’s course was followed by/ legislature, they would have the right to do 
another in the equity department, delivered! so; (an opinion from which, however, Lord 
last term. The original council had not Campbell dissents.) The professors are to be 
resigned, but the grant from the benchers/ remunerated partly from fixed salaries, pay- 
having been altogether withdrawn, the insti-| able from the treasuries of their respective 
tute stands for the present in a precarious | inns, and partly by fees, and are to continue 
Situation. their duties for a period of three years. The 
“It is obvious that the radical defects of} details of this plan, as well as those of others, 
this project are attributable to the restricted’ will be more particularly understood by a 
and uncertain nature of its operations. Instead | reference to the original documents, presented 
of receiving the co-operation and direction on by witnesses, and printed in the appendix. 
which it originally calculated, from the au- “Though no decision can yet be come to aa 
ized representatives of the bench and bar,| to the expediency or efficiency of these mea- 
in the society of the King’s Inn, i: is at pre-/ sures, one point is at least certain, that it is an 
sent deprived of all pecuniary aid from that important etep, and that the earnestness with 
quarter, and whatever countenance it receives,| which it has been prosecuted by the inns of 
is to be considered solely personal and not|court is a good evidence of their desire to 
collective. It is not only a purely voluntary] secure for their plan the extension and per- 
association, but one which, after the recent|manence, so much to be desired in such 
transactions, is regarded as scarcely sanctioned | arrangements. 
by the bench or higher bar. Designed for| “In Ireland similar attempts have not been 
professional utility, these are formidable ob-| made on the part of the King’s Inn; on the 
stacles for the Society to contend with, nor are contrary, the first step which might be con- 
ay likely to be conquered but by a renewal| sidered, if not essential, at least of importance. 
of tormer friendly relations. A better security, |for defining and securing the runctions and 


oad 


however, seems to be an incorporation by | authority of the society itse . 
a, y itself, has been resisted, 
charter or act of parliament, and guch is the | We bay. already seen that the charter formerly 
view which appears to be entertained by the granted wae soon withdtawn, at the instance 
society itself, of the bar itself, at a meeting of the ‘ Utter 

In England, similar efforts, though some-| (Outer) Bar,’ 24th January, 1793, Mr. Fletcher 


what more recently, have been made, by — pera e gioorsmelatrg eter ‘he 


— hoagie to the Society of the charter, with the consent of the barristers, was 
a by Se mane of Court ; but in- repealed. At present opinions are divided 
of waiting for the formation of a upon the nature and extent of its powers; and 
voluntary society, or repudiating such / this proves, to a certain degree, an obstacle on 
when formed, they have themselves taken the part of that body, to the originating or 
the first steps in the same direction, and | ™™ntaimng an effective system of legal ecw 
plied their own funds, time, and exer-| °#tioD- 


tions to such purposes. The committee then bring under notice 
“Lord Brougham, who has not been back-|the measures taken by the second branch 
ward in promoting by counsel and co-operation | of the profession, the solicitors, to provide 
these changes, states, ‘ It was the opinion of| for the educational wants of its members. 
the delegates from the inns of court, over 
whom | ided, that each inn should appoint}; ‘' We have already stated, in addition to 
ome professor, and that the fifth professor| societies incorporated. by charter, such as the 
d be appointed by the whole. It was| Law Incorporated Society of London, there 
also added that a preference should be given|are, in most of the prineipal towns, ee 
m the calls to the bar to those who had at-| societies for the promotion, by lectures an 
tended, and bronght a certificate of their clasées, of the instruction most needed in their 
attendance, upon those courses; that one or| several departments. These institutions, be- 
two courses shold be required, and that no|sides the advantage of libraries afd com- 
should be albowed tu be called to the] mnnication, in some degree also maintain a 
who had not attended those courses, unless | salutary surveillance, a sort of admitted moral 
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police, over the character of their associates, | from the doubtful character and powers of the 
and of the local professional practitioners. | existing society ; but though the benchers ex- 
But the articled clerks, who are so directly | pressed their general approbation of the views 
interested in all such arrangements, have|of the attorneys, they held they could be 
scarcely had extended to them as yet the ad-| equally attained without going to parliament, 
vantages which such societies are calculated to; and refused to give their sanction to either 
offer, and have, in consequence, recently made | bill. The result was what might have been 
a formal application to the judges and benchers | expected, the bills were read a first time, and 
r an improved system, more immediately | afterwards fell to the ground.” 

bearing on their own uliar necessities," ; . 

This application appears the more natural and| It 18 apparent from the foregoing state- 
—— as they cannot be included in the| ments that nothing sufficiently appropriate, 
proposed reform in the inns of court. The! systematic, or comprehensive, has up to 
memorial, as appears from the correspondence | this hour been accomplished to meet the 


laid before your committee, was received with . . 
attention, and is still, it would seem, demands, professional or unprofessional, for 


consideration.” under | Jegal education. What has been effected 

derives its chief value from the evidence 
which it affords of a general disposition to 
much smaller degree of success, has been | admit the existence of the want, and, as 
carried out in Ireland. <A society has been! far as circumstances may allow, to provide 
established there also, but not having the for it. To this feeling there is no ex- 


advantage of incorporation or charter, its) ception, though, of course, it varies con- 
objects, as far as education is concerned, | siderably in the several bodies. 
have *, extended beyond the establish-|  ,, Whe Scie cok evant ere eee ec eee 
be di oe library F and ap pom principally to the universities, and some of the universities 
e directed to the maintenance and protec-| more go than others; but it is in the mode 
tion of professional rights. and means by which this disposition may best 
me ors a — however limited, i reel iudning after individual pease 
é eal : re-con- 
could hardly be es if Monge Boece . ception or experience, it is only by a dispas- 
the profession resident in the country being so | Toeste,“teaTustnre or the public eam arrive at 
much 8 t ti i 
England, cae pigs db ag "Belfost, yon a fair decision of what ulumate course should 
condary, or branch law societies, could be be adopted for sract To this inquiry, to her 
any Svtablished. ‘The solicitors of ‘Dublin | aor smast practicable, in the didurent stages, to 
eee ot, eet ae id legislative effete to the different bodies, and different classes for 
them. In 1829, they endeavoured to obtain | whom prs) Pi . habe Committee now 
a charter of incorporation, througn mr. Mahon aes 2 en 


on a plan not dissimilar to that afterwards! The first question which naturally de- 
accorded to the Incorporated Law Society of | mands consideration is, where and by what 


lash geal pin bill 2y'be browse fato means is that elementary education to be 


parliament by Mr. O’Connell and Mr. Litton provided, which ought to be common to all 
* For the better Regulation of the Profession of | classes, unprofessional and professional, and 
Attorney and Solicitor in Ireland,’ which, be-|form the preliminary studies special to 
sides determining more pec the re-| either branch of the profession r¢ 
spective rights of bench and bar, of the King’s| ,, : ; ; 
Inn Society, and of the two branches of the|_ . In oo _— = ce SS 
profession, provided for a better course of in- gid . seraiti ged 2 other eolleaiate : 
struction, for examinations, and other tests of heh Ks agit ang — The oe estab 
qualification for the future articled clerk and a be. By gate Pe pa gers 
solicitor. In 1839, a second bill, in addition | ™’ liek y be aa ag ong Tent iorgee 
to the preceding, was proposed by Mr. O’Con- establishments made more su alge 
nell and Mr. Morgan John O’Connell, ‘For | Such a purpose? Both se ai ave been 
the Incorporation of the Society or Association sag of much pr aes an ties, ecare ; 
commonly called and known as the Socicty of ne constitution of our Londor a, scarcely 
the King’s Inn, Dublin, and for enabling the | ¢xcepting the University of London, is eo cone 
game to make and ordain Orders, Rules and trasted to that of most of the universities of 
tions for the better Government of the |the Continent, that any conclusions, drawn 
Prfesnion of the Law in cand” wi he fo pcb ton former. 
“_* . ae Our universities are designed, oh least = 
. been applied as instruments for the gen 
* At the Incorporated Law Society, lectures 
: gente education of all classes, rather than as institu- 
ch Sarees chiefly for the use of articled tions for the special education of the learn aa 


Something like a similar project, with a 





~, 
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professions. They resemble one great faculty 
of arta and sciences, or what in foreign uni- 
versities is technically called of philosophy, 
amongst high schools the highest, rather than 
an aggregate or university of several faculties, 
of co-equal extent and right, such as theology, 
jurisprudence, medicine, &c., each forming a 
special school for the several professione, 
whilst the faculty of philosophy is left open, as 
a general school, for the public at large. ‘I'o 
this characteristic distinction may be added, 
what indeed is its natural consequence, a pre- 
ference of the tutorial to the professorial ays- 
tem; in other words, of class instruction to 
lectures. In considering, therefore, any new 
arrangements in our universities, in reference 
to legal education, these two peculiarities must 
be clearly kept in view, and, accordingly, from 
want of this, most of the witnesses who have 


been examined on this portion of the subject | jority of students at former periods. 


seem much embarrassed by any project which 
appears to countenance too near an approach 
to the special professional education of the 
Continential universities. 


examination, however, of the question, and 





On a more careful | 
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be likely to meet with in execution, apprehend 
it would not be possible to find room for such 
additional studies in the present under-graduate 
course, without deranging, and consequently 
neglecting or removing others, in the opinion 
of many, of still higherimportance. It is true, 
indeed, that the utility of these legal elementary 
studies has not only hee recognized by some 
of the Universities, Dublin for instance, but 
place found in the under-graduate course for 
their prosecution; nor is it a sufficient objec- 
tion to allege that the choice of the text-book 
(Burlamaqui), is such as to neutralise this ad- 
mission. If bad, it is easy to be remedied by 
the substitution of a better. The scientific 
course at Cambridge, and the classical at Ox- 
ford, have of late years received many addi- 
tions, and each is prosecuted with an accuracy 
and minuteness certainly unknown to the 9 

e 
same, in a more remarkable manner, has been 
the case in Dublin; and yet, notwithstanding 
these large accessions and improvements, both 
in matter and manner, they still stand much 
behind similar institutions on the Continent. 


with a more accurate sense of how far such | It is scarcely possible that the addition of one 


elementary education can be carried out con- 
sistently with these distinctives of our uni- 
versity and college system, many of these 
embarrasements may be avoided or removed.” 


Two objects should be contended for; 
firstly, such amount of general legal know- 
ledge as might be easily attainable by 
every onc who in this country is called on 
to fill responsible legislative or administra- 
tive situations; and, secondly, such further 
addition to this elementary knowledge as 
might be required by vie Aire who, from 
peculiar circumstances, may desire to push 
their studies further. The question is, can 
the universities, without inconvenience, 
meet both these demands ? 

With regard to the first, considerable 
difference of opinion prevails. It involves 
many considerations :—what is to be the 
nature and extent of such studies; are 
they to be obligatory or voluntary; are 
they to form additions to or portions of the 
under-graduate course ; how is proficiency 
to be tested; and in what manner are such 
changes, if otherwise advisable, likely to 
affect, whether injuriously or otherwise, 
the present university courses ¢ 


‘The studies in question are limited by the 
term itself to the mere rudiments, the general 
outline, the popular history of law, or, more 
Lan ge speaking, of jurisprudence; and as 
such, it is conceived they would form a natural 

and exemplification of similar elemen- 
i studies in mental and moral philosophy. 
This view does not appear to be contested, but 
those who not only have given it consideration, 
theoretically, but have Bad had the advantage 
of examining practically the obstacles it would 


or two text-books to those used in existing 
courses would so materially interfere with a 
system which continues in operation for three 
or four years, and yet these text-books, however 
elementary, might, if well constructed, contain 
the kernel of the science, and prove valuable 
guides and incentives to the prosecution of the 
science hereafter. Were this arrangement, 
however, on due inquiry, to prove impracti- 
cable, the second question would come under 
consideration, whether certain portions of the 
existing course might not advantageously be 
omitted, to make room for these? Jt isa just 
view of academical study entertained by one of 
the witnesses, that its chief end is not so much 
the acquirement of knowledge as the creating 
and maintaining the habits of acquiring it; nor 
is it less true that a few subjects well mastered, 
outweigh in real utility many indifferently or 
partially attended to. ‘This, however, hardly 
affects the main question. It does not appear 
that, as an object of mental exercise or useful 
acquirement, legal studies are inferior to either 
mathematical or classical, and it is a question 
solely of time and circumstance, how much and 
how many of any one of them may be con- 
sidered as sufficient or superabundant. If one 
study is to make way for another, it may fairly 
be debated whether the Justinian Code, as 
sample both of language and logic, might not 
supersede with advantage some of the inferior 
classics, or whether the rigid philological criti- 
cism of texts and metres might not with pro- 
priety give precedence to a general view of the 
constitution and laws of our own and other 
countries. It may even be doubted whether 
historical and classical studies might not gain 
by such exchange; the difficulties which ‘they 
involve are scarcely to be solved without a 
competent knowledge of the legal and consti- 
tutional character of the states, whether ancient 
or modern, to which they refer. If, however, 
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these views be still questioned, and the appre- 


hension be still entertained, that such change/ but 


will necessitate the sacrifice of some portions 
of the present scientific or classical curriculum, 
a remedy for such evil may be found, which, 
independently of its service in this particular, 
would tend generally to the advantage of all our 
Universities ; let the standard of the Matricula- 
tion examination be considerably raised; dis- 
embarrass the Universities of those elementary 
or preparatory studies which belong to our 

mar and high schools, and thus render 
applicable to higher purposes the three and 
four years, the most precious of life, now epent 
within their walls. Such an arrangement 
would tend not less to the advantage of these 
schools than to that of the Universities them- 
selves, and still farther carry out that division 
of labour which, in the mental as well as physi- 
cal world, is every day more and more required 
by the general progress of civilization. 

“It is thought by some of the witnesses 
that this object could be equally well attained 
by establishing in the Universities, in addition 
to the under-graduate course of art and science 
—a course of law general and special, open to 
all who had passed their under-graduate 


course, and by attending which, for a certain | i 


period, two years, for instance, a sufficient ele- 
mentary knowledge, for all general purposes of 
magistrates, legislators, diplomatists, and offi- 
cials might be easily attained. Others suggest 
that the inns of court should admit to their 
course of instruction students from the unpro- 
fessional classes above mentioned; others 
again, wishing still farther to meet these wants, 
propose that a general course should precede 
the more special or elementary professional 
courses in any institute which might be estab- 
lished for the particular instruction of the bar, 
admission to which should be granted to the 
non-professional student as well as to the pro- 
fessional. Without depreciating unduly any of 
these recommendations, it may be observed, 
that none meet the object inview. That object 
is not merely that such opportunities should be 
» but that they should be taken ad- 

vantage of. If the university student on com- 
pleting his under-graduate course, could be in- 
duced or compelled to remain two years longer 
prosecution of his law studies in the 
University, or to spend that time, or at least a 
sufficient portion of that time in frequenting 
for the same purpose the inns of courts, there 
could be no question that such arrangement 
would be the best which could be desired ; but 
not only is there no such inducement suggested 
by witnesses, but no hope that any can Be sug- 
amg sufficiently strong to attain this end. 
only motive at present likely to retain the 

eat mass of students in the University, even 

» tee the under-graduate course, is the pros- 
pect of a degree. The degree once conferred, 
this motive ceases. A few, of course, might 
remain behind and pursue such studies, but 
they would most likely be those who, under all 
circumstances, would have pursued them. The 
object in view ie not merely to provide for the 
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few who might wish to take advantage of it, 
to require from the many, whose knowledge 
or ignorance on such subjects affect not them- 
selves only but hereafter the public in the 
responsible positions in which they may be 
placed, some knowledge, however elementary, 
of the first principles and processes necessary 
for a due discharge of their duties. The courses 
above suggested do not secure this, nor does it 
appear any other is likely to secure it, which is 
not in y connected with the under-gradu- 
ate course, or at least com ry. The nature 
and extent of this compulsion, how far it cas 
be enforced by attendance on lectures, or by 
a grr ae one examination or by many 
—by testimonials, honours, or =p. re are 
uestions not special to the study of the law. 
hatever may best advance one branch ef 
knowledge, or facilitate or abridge, or promote 
acquirement in one de ent, appears not 
less applicable under ordinary circumstances to 
others. The answer to such inquiry is one of 
general education ; it must depend upon the 
progress it has made or is to make in our Uni- 
versities. 

“There is no institution inferior to the Uni- 
versity in England where such studies can be 
introduced with advantage; but this does not 
seem to be the case in Ireland. The charter of 
the New Irish Provincial Co empowers 
them to found “chairs of law.” It may be 
thought that taking into view the position in 
which they are likely for some time to be 
placed, there is little chance of much demand 
for such instruction. But it must be remem- 
bered that these colleges are at a later period 
to be aggregated into an University. They 
offer in a remarkable manner the opportunity 
ne. for in the existing Universities, of in- 
troducing a popular course of sone ponent law 
or jurisprudence for all classes, and at 
on which, being required for the attainment of 
ad , would ensure its extension to all those 
to whom such elementary knowledge would be 
applicable. Nor would its advantage to the 
professional classes be less; it would form a 
good preparation for those higher studies to 
which the student would have to proceed, in 
institutions intended for the more special edu- 
cation of the barrister or solicitor. And if at 
the onset the limited number of students or 
other causes should ok: ir som limit the 
peculiar department of such professorships, there 
might without difficulty (as is usual in all imer 
pient establishments) be ag ted under the 
same professor one or two other cognate depart. 
ments. The professorship, thoug sag 
of law and jurisprudence, might embrace, un 
it should found or expedient te 
djvide them, courses alao of political A 

tistics, and political economy, as ache 
and supplementary to those of jurisprudenes. 


On the second question, viz., the pro- 
priety and sabe aiec gage of adding new 
courses, and enlarging the present in the 
law faculty, (if so it may be called, ) of ex- 
isting universities,—opinions, if not unani- 
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mous, are not so divided as on the first. 
The object held in view by some, is to 
afford, as already stated, opportunities for 
at least elementary education to the 
general student: others propose to ad- 
vance, and are disposed to aim at such a 
scale and extent of instruction, as would 
meet the wants of the special student, 
whether professional or non-professional, 
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ficial effects, as in Germany; for it is the 
application of these incitements which in Ger- 
many leads to these results. It would then be 
time to advance to the improvement of both 
courses and professors, extending those which 
are now too limited, giving vitality to those 
which are dead, adding others which are yet 
unthought of, doing in its proper season what- 
ever might be successively required by the 
advancing state of the science and the exi- 


gences of the times. A high legal school 
might thus be formed, in which, on one side, 
the elementary student might, if he thought 
* This latter plan, especially, in the case that ' proper, complete his course, to whatever dle- 
should it be found practicable to include’ partment he proposed to devote himself, and 
elementary study in the under-graduate course, im which the future barrister and advocate 
appears reasonable. A faculty, to deserve the might not only prepare for, but, in some par- 
name, ought to proceed beyond introductions ticulars, advance beyond the more special 


and be in some measure equivalent to the 
law courses of foreign universities. 


and preliminaries. How far this may be at- | studies of his profession. It would, indeed, be 
inable under RE circumstances, isa total misapprehension of the purposes and 
scarcely to be collected from any evidence character of this university po education to 


e chairs consider it as a substitute for, or even a 
already instituted have, it appears, in many ‘propriate to, the peculiar purposes of t 
instances become sinecures, not through in-' professional student. For this, as in other 
attention of the professor, but from indifference departments, the special institution is abso- 
on the part of the student. Lectures there : lutely essential. The province of the arpa 
have been, but seldom hearers ; and of the few; is to teach the philosophy of the science, and _ 
who have attended the lectures, (the lectures | to secure inetruction in those branches for 

being but in few cases accompanied by ex-' which it might be apprehended the more tech- 
aminations,) no evidence exists of how many | nical character of the special institution would 
of them have profited, or to what extent. The, inadequately provide. Instruction in civil law, 
attempt to borrow from Continental example, | as bearing particularly on canon or eccle- 
and to multiply new chairs, without looking’ siastical, for which there is a direct demand in 
first to the means of making the old more| our prerogative and ecclesiastical courts; con 
efficient, would be idle. To ensure this effi-; stitutional and parliamentary law, not only in 
ciency is the ag difficulty. It depends not| relation to our own country, but to others; 

nly, but on pupils. bi 


submitted to your committee. 


on lectures o upils are, administrative law, in its connexion with ma- 
not to be had, except by some distinct require- | gisterial and official duty; international law, 
ment—the evidence as to the futility of mere| as it affects our relations to our sister nations ; 
voluntary lectures is conclusive. re-| but above all, the great and enduring prin- 
quirement again must be justified by some, ciples on which all law, whatever may be its 
prospective advantage. The advantage which! local or temporary modifications, should rest, 
universities have to offer is, eligibility to| and which is no more than the highest mo- 
lucrative and honourable situation, professional | rality, directed by the highest philosophy in 
emolument, intellectual, moral, and social’ action; this is the appropriate and honourable 
rank. Now the real or presumed evidence of| vocation of an university law school or faculty ; 
this to the public, is the ‘gpg degree. The! and which, whilst it in no way militates against 
degree may be given with or without condi-| or supersedes the peculiar province of the 
tions: its value, as a test, will be estimated | special professional institution, will give a 
accordingly. By a proper choice and enforce-| higher and more scientific tone to the entire 
ment of conditions, the universities have the) study, and if carried out in a manner worthy 
means to raise, enlarge, or extend any study. | of its dignified ends, will go far to replace law 
This power has been already applied with 'in its legitimate position; and from being, as 
results in arts. There is no reason why | it now is, an art depending, like others, on 
it may not be applied with the same good | more or less experience, more or less dexterity 
results in law. If the granting degrees iu civil| in practice, will elevate it once more to a noble 
and common law were made to depend on due | science; next to religion, the chief instrument 
attendance on a proposed number of courses,!for the civilization and happiness of mankind, 
the results afterwards to be tested, not by one,| Out of such a school we might gradually hope 
but by a considerable number of examinations,|to see arise a succession of teachers and 
conducted publicly by efficient and con-| guides, a3 publicists, jurists, professors, 
scientious examiners, and that these degrees,| writers, to whom we might refer with confi- 
so obtained, were to constitute, not so much a! dence for counsel in all the higher questions 
qualification entitling to office either in church|and graver difficulties of legislative or ad- 
or state, as an indispensable condition, or, at| ministrative daty, which, in constitutional 
least, a ground for preference to such appoint- | states especially, must continually occur. Such 
ment, the hall of the professor in this country} men, by their distance from immediate and 
would be as crowded, and with the same bene-/ transient political passions and interests, and 
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from the more comprehendsive and _loftier 
character of their studies, would be enabled to 
take in with impartiality, not only present but 
future considerations, and in conjunction with 
the most eminent of the bench and bar, might 
from time to time be entrusted with the sim- 
plifying and consolidation of our statutes into 
codes, the superintendence of such proceedin 
on public and private bills as parliament might 
hereafter be induced, by the enormous accu- 
mulation of business, and sound philosophic 
principles, to propose, Such, to a great de- 
gree, are the functions exercised, with so much 
advantage, by the law faculty, and the class 
which it has formed, in foreign universities ; 
and lest it might be thought that, however ad- 
visable in foreign states, it could hardly be 
applied in ours, it is to be observed that it is 
not limited by any form of government. What 
has been found good in Prussia, has not been 
found evil either in Switzerland or America.” 





LEGAL OBITUARY. 





1847, May.—Sir David Pollock, Chief Jus- 
tice of a Called to the Bar 28th Jan. 
1803, by the Middle ‘Temple. 


June 17. — Joseph Laing, jun., solicitor, of 
North Shields, Bank Agent, and one of the |. 
Commissioners for that place. Admitted on " 


| July 29.—John Moore, Esq., of Lincoln’s 


the Roll, Michaelmas Term, 1829. 

June 21.— David Leahy, Barrister-at-Law, 
Judge of the Lambeth County Court, Called 
to the Bar, 29th Jan. 1831. 


Legal Obituary.—Admission of Attorneys.—Analytical Digest. 


June 25.—John Rawlinson, Eeq., magistrate 
of the Marylebone Police Court, 69. 
Called to the Bar of the Middle Temple, A 


10, 1818. 
July 1.—Henry Morgan, solicitor, of Car- 
diff, aged 56. Admitted on the Roll, Michael- 


mas lerm, 1821. 

July 3.—Stephen Abbott Norcutt, solicitor, 
of Ipswich, aged 69. Admitted on the Roll of 
Eaeter Term, 1800. 

July 5.—Samuel Denton, solicitor, of Gray’s 
Inn, aged 81. Admitted on the Roll, Hilary 

‘Term, 1794. 

July 8. — Percival Thomas Torkington, s80- 
-licitor, of 22, New Bridge Street, Blackfriars, 
Admitted on the Roll, Hilary Term, 1827 

July 11.—Michael Clayton, of Lincoln’s Inn, 

Charlwood Park, Surrey, and Chester, Nor- 

‘thumberland, Solicitor. Aged 53. Admitted 
on the Roll, Michaelmas Term, 1816; a Mem- 
ber of the Council, and lately President of the 
Incorporated Law Society. 

July 12.—Ralph Harrison, Esq., of Lincoln’s 
Inn, Barrister-at-Law. Called to the Bar 25th 


May, 1821. 
July 13.—Andrew Henry Lynch, Esq., late 
‘Master in Chancery. Called to the ‘Bar of 
Middle Temple, 23rd Jan., 1818. 
July 18.—Robert Suter, of Greenwich, So- 
licitor. Admitted on the Roll Trinity Term, 
15. 


‘Inn, Barrister-at-Law. Aged 70. Called to 


| the Bar of the Inner Temple 24th Noy., 1809. 





NOTICES OF THE ADMISSION OF ATTORNEYS. 
MICHAELMAS TERM. 
Pursuant to Judges’ Orders, granted since the printed List. (See pp. 224, 226, ante ) 


Queen’s Bench. 


Clerks’ Names ani Residenzes, 


Story, John Mellor, 50, Lincoln’s Inn Fields, 
and Hemingfield, York . ; ‘ 

Templeman, John Marsh, jun., Crewkerne 

Walpole, William Sturman, articled by the 
name of William Walpole, jun., 22, Clar- 
endon Square; Norwich; and Boyton 
Lodge, near Bury St. Edmunds 

Young, Horace, Church Row, Limehouse, 
and Lincoln's Inn Fields , ‘ ‘ ‘ 


. 


NOTICE OF APPLICATION 


To whom Articled, Assigned, &c. 


John Berks, Hemingfield 
John M. Templeman, sen., Crewkerne 


. Jonas Walpole, Northwold. 


John Young, Sise Lane 
J. Whitehouse, Lincoln’s Inn Fields, 


TO RENEW CERTIFICATE. 


MicHAELMAS TERM. 
Ratcliffe, Robert, New Mills, in the Parish of Glossop, Derbyshire. 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS, 


Common Law Courts. 
POOR LAW AND MAGISTRATES’ 
CASES. 


AFFIDAVIT. 
See Attachment ; Notice to Justices. 


AGGRIEVED PARTIES. 

See Notice. 

APPEAL, 

1. Grounds of appeal.—Settlement.—Eman- 
cipation.—Grounds of appeal against an order 
of removal stated a settlement acquired by the 
pauper’s grandfather, and that after the acqui- 
sition of that settlement, the father was as 
unemancipated member of the grandfather’s 


_ Analytical Digest of Cases: Common Law Courts. 


family ; and that neither the r nor his 
father had gained any vl ag their own 
right. Held, sufficient, without enumerating 
and negativing the modes in which the pauper’s 
father might have been emancipated. Reg. v. 
Inhabitants of Rothwell, 7 Q. B., 574 n. 

2. Mandamus.—Costs.—Where a court of 
quarter sessions dismissed an appeal on the 
ground that, according to the pyactice at 
sessions, the appeal had n 

and respited at the previous sessions, the 
court made a rule absolute for a mandamus to 
the sessions to hear the appeal. 

Held, ( 


ot been properly en- | 


Wightman, J., dubitante,) that the, 
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paid. Held, that the action was not maintain- 
able. Goodal v. Lowndes, 32 L. O. 589. 

2. Order.—Appearance by attorney.—A per- 
son against whom an application is made for 
an Order in bastardy, under the 8 & 9 Vict. c. 
10, may appear befure the magistrates by at- 
torney or counsel. 

An order made according to the form given 
in the schedule annexed to the act, which states 
that the proof was given in the presence and 
hearing of the attorney appearing on behalf of 
the putative father, is sufficient, although it was 
alleged in a former part of the order that the 
putative father appeared in person. The Queen 


appellants were entitled to the costs of the;v. Shipperbotiom, 34 L. O. 63. 


mandamus. The Queen v. The Justices of 
Loadon, 33 L. O. 583. | 
3. Sessions.—Practice.— An appellant parish , 
has the option of appealing to the next prac-, 
ticable sessions, either after the service of the 
order of removal, with the other documents re- | 
ired by the 4 & 5 W. 4, c. 76, 8. 79, or after | 
actual removal of the pauper. Ezparte the 
aia of the Township of I Leeds, 33 L. O. 
567 


See Service. 
ARTICLES OF THE PEACE. 


Power of justices out of sessions to commit.— | 
ainst A. | 


Articles of the peace were exhibited 
at the quarter sessions of the county of H., and 
he was by the court ordered to enter into re- 


cognizance before one or more justices of H. to: 


keep the peace for six calendar months thence 


ensuing. Under the warrant of two justices of | 


H., A. was brought before two justices of the 


3. Order of filiation.—An order of filiation, 
under state. 4 & 5 W.4, c. 76, s. 72, and 2&3 
Vict. c. 85, ss, 1, 3, stated that the application 
for the order was made by the overseers of a 
township, but did not show that the township 
was not included in a union and had no 

ardians: Held, on motion by the putative 

ather to quash the order, which had been 
brought up by certiorari, that the order was 
ad, as not showing that the overseers were the 


proper parties to make the application. Reg.v. 
| Smith, 7 Q. B, 543. 


Case cited in the judgment: Reg. v. Ardsley, 5 
Q. Lb, a3 
CERTIORARI. 
See Inhabitancy ; Commissioners’ Order ; 
Mogistrates; Nolice. 
CHARGEABILITY. 
Removal,—An order of removal cited acom- 


same county to show cause why he should not’ plaint by the parish officers that the pauper had 


enter into the recognizance, and he 


mentioned committed him to the county jail for 
the then residue of six calendar months from 


the date of the order of quarter sessions, unless ; 


then re-| 
fused to do so; whereupon the justices last : 


come into the parish, endeavouring to settle 
there contrary to law, and adjudicated that he 
had become chargeable to the parish. Held 
bad, because the complaint, as recited, did not 
aver chargeability, and therefore the order 


in the meantime he should enter into the re-| showed no jurisdiction. Reg. v. Inhubitants of 


Izance. 


eld, that the justices had no power to) 
commit, and that the prisoner was entitled to; 
be discharged on habeas corpus. Ashton’s case, 


7Q. B. 169. 

ATTACHMENT. 
Subpeaa.— A fidavit.—The affidavits in su 
ortof an application for an attachment for 

lence to a crown office subpoena to ap- 








form 


St. Giles in the Fields, 7 Q. B. 529. 


Cases cited in the judgment: Rex v. South 
Marston, 1 Str, 189; Rex v, Ioskip with Sow- 
erby, 5M, & S, 49y. 


See Removal, 3, 4, 8. 
CHURCH-RATE. 


Churchwardens and minority of vestry.— Who 
rt of vestry —A monition, founded on 


pear and give evidence before justices touching | an allegation that a parish church was out of 


& pauper settlement, must show that a 
complaint was made to the justices. 
Queen v. Vickery, 34 L. O. 154. 


ATTORNEY'S APPEARANCE. 


en The 


See Bastardy, 2. 
BASTARDY. 
A ise of indictment. — A. was in- 
dicted for disobedience to an order for 


ag 
under a bastardy order; he 
compromised ‘the indictment by paying the 

ish money and the coste, He afterwards 

reason to think that the indictment could 
not have been maintained, and he brought as- 
sumpsit to recover back the money he had 


ment of mon 


repair, issued from an ecclesiastical court, re- 

uiring the churchwardens to call a vestry for 
the purpose of making a rate, and the pa- 
rishioners to meet in such vestry, and then and 
there make a rate for repair of the church and 
decent celebration of divine service, &c., there- 
in. The churchwardens gave notice of a vestry 
meeting, and the vestry met in obedience to the 
monition; when the monition and notice were 
read the churchwardens produced a survey and 
estimate to which no objection was made, nor 
was the necessity for the repairs, &c., disputed. 
A rate of 2s. in the pound was then proposed 
and seconded, upon which an amendment 
stating an objection to church-rates in general, 
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and refusing to make any rate, was geese 
and seconded, put to the meeting, and carried 
by a majority. The chairman then asked 
whether any further proposition as to amount 
of rate was made, to which no affirmative an- 
swer was made. Thereupon the charch- 
wardens and other members of the meeting, 
being the minority of those present, made a 
rate. A protest was then delivered on behalf 
of the majority of those present. The church- 
wardens proceeded against G., a party ao rated, 
in the ecclesiastical court, in a cause of sub- 
traction of church-rate, setting forth the above 
facts in the libel and in the proofs propounded. 
The libel, &c., having been admitted to proof, 
G. declared in prohibition. On general de- 
murrer to the 
facts appeared): Held, 1. That the persons 
voting for the amendment must be considered 
as having declined to join in the proceedings of 
the meeting, the amendment having no refer- 
ence to the object for which the vestry was 
summoned under monition ; that the persons 
so voting, therefore, left the question in the 
hands of the remainder ; and that the rate was 
legally made. 2. That it was unnecessary 
again to put the rate formally to the vote, inas- 
much as it had been in fact taken into consi- 
deration and negatived by the amendment, 
though it would have been more regular not to 
put the amendment. Judgment for defendants 
in prohibition. Gosling v. Veley, 7 Q. B. 406. 


‘Analytical Digest of Cases : Common Law Courte. 


HIGHWAYS. 

Time for appealing.—Where a statute em- 
powers justices, on information laid at special 
sessions, to make orders on specified tage 
for the payment of money, notice of the in- 
tended information being first given to such 
parties, and empowers them to appeal, giving 
notice of such appeal “within six days 
such order” “shall be made or given,” the 
time for notice of appeal runs from the making 
of the order, not from the service. 

So held on appeal, under sect. 3 of stat.4 & 
5 Vict. c. 59, against an order of justices, under 
sect. 1, requiring a surveyor of highways to pay 
money out of the highway rates in aid of turn- 
pike funds. Reg. v. Justices of Derbyshire, 


eclaratiun (hy which all the '7 Q. B. 193. 


Cases cited in the judgment: Rex v. Justices 
of Pembrokeshire, ¢ East, 213; Rex v. Justices 
of Staffordshire, 3 East, 151; Rex v. Justices 
of Lancashire, 8 B. & C. 593. 


HIRING. 
See Settlement, 3. 
INHABITANCY. 
Certiorari..—An order of removal, made 1Sth 


'Jan., putported to be founded upon a com- 
'‘plaint that the 
‘and come into the said parish of G., and have 


aupers “ have lately intruded 


become actnally chargeable to the same,”’ and 
directed them to be removed to B. The firet 
practicable sessions for an appeal were held on 


Cases cited in the judgment : Olknow v. Wain-| 11th April, and were adjourned to 9th May. 


wright, or Rex v. Foxcroft, 2 Burr.1017; 1'No 


W. Bl. 229; Rex v. Monday, 2 Cowp. 530; 
Rex v. Hawkins, 10 East, 211 ; Rex v. Parry, 


ders, 324; Veley v. Burder, 12 A. & E, 308 


COMMISSIONERS’ ORDER. 
Mandamus. — Certiorari.—The Poor Law 
Commissioners made an order directing the 
overseers of the townships of a union to as- 
semble and appoint a barrister to act as re- 
turning officer at a certain election of guardians. 
A rule for a mandamus to the overseer having 
been obtained, Held, that there was nothing on 
the face of the order to show that the Poor bee 
commissioners had exceeded the jurisdiction 

given them by the 4 & 5 W. 4, c. 76. 

_ Held, also, that if the Poor Law Commis- 
sioners had power to make the order, the 
validity of it could not be discussed in showing 
cause against a rule for a mandamus, unless 
the order had been first brought into this court 
‘by certiorari. The Queen v. The Overseers of 

the Oldham Union, 34 L. O. 229. 


COMPROMISE. 
See Bastardy, 1. 


COsTs, 
See Appeal, 2; Order, 1, 2. 
EMANCIPATION OF PAUPER. 
See Appeal, 1; Settlement, 1, 
EXAMINATIONS, 
See Settlement, 2, 3, 5. 


appeal was entered at the sessions in April, 


| but, according to the practice of that court, an 
14 East, 549; Taylor v. Mayor of Bath, 3 Lu- | *P 


al entered at the adjourned sitting im Ma 
would be in time. The oversees of B. ta 
for a certiorari on 25th April: Held, that al- 
though, the time for appealing had not expired, 
the oversecrs of B. might obtain a certiorari ; 
and that the order was bad, as being founded 
on a complaint which did not sufficiently 7 
that the paupers had come to inhabit in G. 
Reg v. Willats,7 Q. B. 516. 

See Jurisdiction, 1. 

JURISDICTION. _ 

1. Removal.— Coming to setile.””—Inhabit- 
ing.—An order of justices, removing a pauper 
from parish B. to parish P., both in the county 
of M., recited a complaint by the parish officers 
of B. that the pauper “ intruded and came into 
the said parish of B. and hath actually become 
chargeable to, and is now inhabiting im, the 
same parish ;” and it adjud “the same to 
be true.” Held, that the order showed juris- 
diction, though it did not state that the pauper 
had come into the parish with intent to settle, 
as required under stat. 13 & 14C. 2,c. 12, 8.1; 
inasmuch as stat. 35 G. 3, c. 101, 8. 1, gives a 
new power of removing paupers inhabiting and 
actually chargeable, with cua to the pur- 
pose with which the pauper inhabits. 

The order appeared to be made by, and upen 
complaint before, “two of her ry ag 
justices of the peace acting in and for the 
county of M;” and it contained no further 
statement of the place where it was made, ex- 
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cept “ M. to wit” in the margin. Held, that 
it sufficiently appeared that the complaint and 
order were made in M. 

The order directed the parish officers of B. 
to remove the pauper “‘on sight hereof.” Held, 
not invalid on that account. Held, also, that it 
sufficiently appeared that the justices were 
justices of the county of M. . v. Inhadi- 
tants of St. Paul Covent Garden, 7 Q. B. 533. 

Case cited in the judgment: Rex v. St. James in 

Bury St. Edmunds, 10 East, 25. 


2. An order of removal, having the marginal 
venue “Borough of K.,”’ and commencing, 
“upon the complaint of the churchwardens,” 
&c., “untous G. C. and T. F.,” “being two 
of her Majesty’s justices of the peace for the 
eaid borough a K.,” does not sufficiently 
show that the justices heard the complaint 
within the jurisdiction. The complaint should | 
Fc to have been heard by justices “in and | 
or,” &c. Reg. v. Inhabitants of Stocktor, 7 
Q. B, 520. 

See Arlicles of the Peace; Chargeability ; | 
Maintenance ; Notice ; Rate, 2. 


MAGISTRATES. 


Certiorari.—Return.—In September A. B. | 
was convicted before magistrates of harbour-| 
ing seamen, under the 7 & 8 Vict. c. 112; in 
November a writ of certiorari issued to remove 
the record of the conviction into this court; in 

ber a return was made ; and in January 
the points for argument were given. ‘The con- 
Viction omitted to set out the evidence taken 
before the magistrates. The court discharged 
& rule obtained either to quash the return, or 
to take it off the files of the court, in order that 
the conviction might be amended by setting out 
the evidence. 

The certiorari required the magistrates to 
return the record of a conviction in which 
A, B. was convicted of certain trespasses and 


contempts. 

Held, that although only one offence was 
committed, the conviction was properly de- 
scribed, and that after the magistrates had re- 


turned the right conviction it was too late | 


take such objection. The Queen v. Turk, 34 
L. O. 133. 
See Jurisdiction; Notice; Order,3; Pro- 
of Documents. 


MAINTENANCE OUT OF WORKHOUSE. 


Summone to show cause.— Form of order.— 
Jurisdiction.—An order of justices under stat. 
4&6 W. 4, c. 76, &. 27, for relieving a pauper 
elsewhere than in the workhouse, cannot be 
made without summoning the parties who will 
be burdened by such order to show cause why 
% should not be made. 

When such relief is to be given in a parish 
—- part of a union, quere, w the 
order should be addressed to the overseers or to 
Quere, also, whether in the 
parish, the order sufficiently 
shows jurisdiction, under sect. 27, if the justices 
Only describe themeelves as “‘two of her Ma- 
jesty’s justices of the peace, acting in and for 


‘lowing, when a document dag nal, | 


the county of A., and usually acting at B., 
within the district of the C. poor law union,” 
(in which the parish lies,) “in the said county.’ 
Reg. v. Totnes wnion, 7 Q. B, 690. 
MANDAMUS. 
See Appeal, 2 ; Commissioners’ Order. 
NOTICE, 

Certiorari.— Affidavit.— Parish aggrieved.— 
Jurisdiction.— Appellants against an order of 
removal served on respondents an order of 
sessions quashing the order of removal. The 
order of sessions appeared by the caption to be 
made at sessions holden before B., J., M., and 
other their sociates, justices assigned, &c., in 
the county. The respondents obtained a rule 
nisi for a certiorari on affidavit of notice to B, 


jand J., the affidavit stating that B. and J. were 


two of the justices present at the sessions, and 
two of the same justices whose names appeared 
in the caption. ‘The notice was signed A. and 
H., pear te for the inhabitants of the said 
parish of S.,” (the respondent parish); and 
another of the affidavits on which the rule was 
obtained stated that 4. and H. “were retained 
and employed by and on behalf of the inhabit- 
ants of the parish of S. in the prosecuting and 
conducting an appeal,” &c., (describing the re- 
spondents and the order of removal). 

Held, sufficient evidence of service upon and 
by the proper parties, under stat, 13 G. 2, c. 18, 
s. 5, in default of evidence to the contrary. 

The affidavits showed that the order of re- 
moval was made and suspended on 29th July, 
and that the suspension had never been taken 
off; that the order was served on the appel- 
lants on 7th August; that the appellants, on 
14th October, served on respondents a notice, 
dated 6th September, stating the intention of 
appellants, at the next sessions, to enter and 
we an appeal against the order of removal, in 
which notice was incorporated a statement of 
grounds of appeal; that by the practice of the 
sessions, 8 days’ notice of trial was required ; 
that the next quarter sessions were held 17th 
October; that no appeal was then prosecuted, 
or entered and respited, as one of the de- 

onents, respondents’ attorney, had been in- 
ormed and verily believed, that the respondents 
did not attend at the October sessions, nor at 
the following Epiphany sessions, and heard no- 
thing more of the appeal until 15th Feb. fol- 
to bea 
copy of an order made on ap at the 
Epiphany sessions held on 4th Jan., for quash- 
ing the order of removal, was sent to respond- 
ents by the veatry clerk of the appellant parish. 
A rule for quashing the order of sessions hav- 
ing been obtained on these affidavits, and no 
affidavits being filed in answer, 

Held, that the October sessions were the next 
practicable sessions after the order of removal, 
and that if the appeal was not entered and re- 
spited at those sessions, the next Epiphany 
sessions had no jurisdiction to entertain It. 

Held, also, by Lord Denman, C. J., Williams, 
and Wightman, Js., that the statement of the 
respondente’ attorney in the negative, “as he 
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had been informed and believed,” remaining 
unanswered by the opposite party, showed suf- 
ficiently that the appeal had not been entered 
and respited at the October sessions, dubitante 
Patteson, J. 

Held, also, that the respondents were ag- 

ieved (within the provision of stat. 13 & 14 
é. 2, c. 12, 8. 2,) by the order of sessions, and 
that this court was bound to interfere on their 
g-% Reg. v. Inhabitants of Sevenoaks, 7 

. B. 136. 


See Order, 1; Rate,2; Removal, 4; Service. 
ORDER. 


1. Costs.—Service.—Notice to produce.—An 
order of quarter sessions, on dismissal of an 
fie against a poor-rate, that the appellant 
> 


all pay costs “immediately upon service of 
this order or a true copy thereof,” is valid ; for | 


the order is a judgment of the sessions, and 
therefore, service of the original, or production 
of it on service of a copy, cannot be required. 

On indictinent for 1 bi ls such order, 
with an averment that a true copy of the order 
was served on defendants, and they had notice 
of the said order and of the contents thereof, 
the prosecutors produced in court the minute 
book of quarter sessions in which the order 
was entered, and a copy of the order, on parch- 
ment, which was an authentic extract of the 
minutes ; and they offered parol evidence that 
a true copy of the order was served on the de- 
fendants, and the contents of the parchment at 
the same time read over to them: Held, that 
(whether the parchment was an original or no!) 
parol evidence as to the copy served was ad- 
missible without notice to the defendants to 
produce the copy itself: for the object of the 
evidence was only to prove notice of the order, 
which notice the copy was; and therefore, no- 
tice to ore it was unnecessary. Reg, y, 
Mortlock, 7 Q. B. 459. 

2. Taralion.—Costs at adjourned session.~ 
Implied consent.—The order for costs was made 
at first without stating the amount, which was 
left to be ascertained te the clerk of the peace; 
the justices then adjourned; the costs were 
taxed, and the amount verbally reported by the 
clerk of the peace at the a journed sitting, 
which was not attended by all 
Originally present. ‘The order was there finally 
drawn up, with the amount of costs as taxed: 
Quere, by Coleridge, J., whether the justices, 
at the adjourned sitting, had jurisdiction to 
settle the costs. But, evidence having been 
given, on the trial of the indictinent, that both 
the appellants and respondents had an oppor- 
tunity of attending the taxation, and knew of 
the proceedings at the adjourned sessions, and 
took no objection: Held, on motion, after ver- 
dict of guilty, for a new trial or to enter a yer- 
dict for defendants, that the irregularity, if any, 
was no ground for disturbing the verdict. Reg. 
v. Mortlock, 7 Q. B. 460. 

3. Removal. — Signature of justices. — An 
order of removal 


justices for the jurisdiction, but did not set 


forth their names in full; in signing the order, | 
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one justice abbreviated his christian name, the 
other denoted his christian name by an initial 
only. 

The examination on which the order was 
made purported by its caption to have been 
taken by two justices for the jurisdiction; and 
the jurat was “‘ sworn before us the said jus- 
tices,” and was signed in the same manner as 
the order. 

Held, in each case, that the signatures were 
sufficient. Reg. v. Inhabitants of Wortheadury, 
7 Q. B. 555. 


See Removal, 5, 6,7; Settlement, 2. 


PRODUCTION OF DOCUMENTS. 


Removing justices. —The summons of a jus- 
tice, requiring a party possessed of documents 
to attend as a witness and produce such docu- 
ments on the hearing of an application for an 
order of removal, is not — to a subpena 
duces tecum; and secondary evidence is not 
admissible on proof that such summons has 


been served and disobeyed. 


So held, when the person served was an 
overseer of the parish to which it was ee 
to remove, and the summons (headed “ Sum- 


| mons to witness’) was addressed to the over- 
| seers, hy ra them to produce the rate-books. 


nhabitants of Orton, 


RATE. 


1. Dock dues.—By stat. 14 Geo. 3, c. 56, 8. 
15, the Hull Dock Company were empowered 
and required, within seven years from Dec. 31, 
1774, to make a basin or dock at Kingston- 
upon-Hull, with reservoirs, sluices, bridges, 
roads, &c.; by s. 18, certain lands of the crown 
were granted to them for that purpose; and sg, 
42 enacted, that in consideration of the ex- 

nse the company would be at in working and 
Seetial in repair such dock, &c.. there should 
be payable, from and after Dec. 31, 1774, to 
the company, for every ship, &c. “ coming 
into or going out of the said harbour, basin, or 
docks, within the port of a -upon- Hull,” 
or unlading or putting on shore, or lading or 
taking on board, any of their cargo, or any 
goods, within the said port, certain duties of 
tonnage (according to the full of the reach and 


Reg. v. 7 Q. B. 120. 


the magistrates | burthen), to be paid at the time of the ship’s 


entry inwards or clearance outwards; or, in 
case any ship should not enter as aforesaid, 
then at any time before such ship shall proceed 
from the said port, at the custom-house in the 
said port. 

The company, according to the statute, made 
a dock in the parish of T., communicating with 
the harbour or river Hull, and the river Hom- 
ber. ‘The dock is in their own land, granted 
as above. ‘hey have no i of property in 
the harbour, and occupy nothing on the shores 
of the Humber, except the entrance basin of 
the dock. ‘he port of Hull (in the —— 
sense, adopted in this case) includes the Hum- 
ber to the mid stream, and all ships using the 


purported to be made by two | dock pass through this portion of the Humber. 


Some discharge and load their cargoes in the 
Humber or the harbour, without using the 
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dock or entering upon an rty belonging | case.— Fresh chargeability.—A pauper was re- 
to the phasis bet disee ol é the chi : moved, and copies of the order, examinations, 
entering the dock, pay the tonnage duties: Held, | &c., sent to the parish to which she was re- 
on appeal against a poor-rate for the parish of | moved; but the copy of the order of removal 

a did not contain the signatures of the removing 

ist, Even asuming that the word “ harbour” | justices. On this objection the order of re- 
in 8. 42, was synonymous with “ port,” so that | moval was quashed on appeal, subject to a case. 
the duties attached on all ships entering the |The respondents, however, took no steps to 
port, whether they came into the dock or| bring the case up. Afterwards the pauper be~ 
not, still that the company were rateable for|came again chargeable, having obtained no 
the duties on ships which actually did enter | fresh settlement. Held, that she might (even 
the dock, those duties being profits of the com- | before the time for obtaining a certiorari to 

ny’s land in T., accruing there. But 2ndly, ; bring up the order of sessions expired be re- 
That they were not rateable in T., for the dock | moved to the same parish as before; for that 
in respect of duties which were paid by ships | 1st, The former order was not conclusive as to 
not entering or using it. Reg. v. Hull Dock the merits; and 2ndly, Not proceeding with 


Compeny, 7 Q. B. 2. ithe case granted on the first appeal did not 
Case cited in the judgment: Reg. v. Bristol | preclude her removal on a new sg er 
Dock Company, 1 Q. B. 535. The pauper, in her examination, stated, “la 


, Atesnsse, — Noten, — Serials —n| tune 0 latin say end tno ex 
the written notice of a rate, published by the | 6 : Hd “Mant . 

‘sh ot hatin dhe. Wan ally chargeable to,” the appellant parish. 
gs fre a “ A “ eps . sera | Held, sufficient evidence of chargeability. 
Paap ne rate had deen allowed | Reg. v. Inhabitants of Great Bolton, 7 Q. B. 
‘by one of her Majesty’s justices of the peace, 327. 
a Legrall he oo district, pureu- Cases cited in the judgment: Rex v, Wick St, 

Held, that if thie did not sufficiently show . Cit mh “ Ben etan se ee Te trDeeiers 
that the magistrate was one of those authorized | . 
by stat. 2 & 3 Vict. c.71, 8. 14, to perform the | 4. Mother and child. — Notice of charge- 
functions of two justices, the notice of allow- | #ility.—If a female pauper and her child with- 
ance was not therefore void; stat. 17 G. 2, c. 3, in the age of nurture be removed by order of 
s. 1, requiring publication of the rate only, and justices, guere, whether such order can be en- 
not of the allowance. Reg. v. Paynter, 7 B. & forced, if the notice of chargeability does not 
C, 255. ‘mention the child as chargeable, and in reciting 


/ | 
Case cited i : :B . Edwards, | the order for removal of the mother, does not 
7 B. +3 oe ne * show that the child is therein named. 


& C. 586, 
. ; Semble, per Lord Denman, C. J., and Patteson 
See Church-rate ; Removal, 1. ‘and Coleridge, Js., that, although the order 
REMOVAL. ‘named the mother only, the parish to which the 


1. Grounds of Appeal.—Separate and dis-, removal is made must nevertheless receive the 
tinct tenement.—A statement of grounds of child, if within the age of nurture, and brought 
appeal against an order of removal, alleging a with the mother. 
settlement acquired by paying parochial rates’ Ina notice of chargeability the words “has 
for a tenement consisting of houses, since the become chargeable” are equivalent to “is 
passing of stat. 6 G. 4, c. 57, must aver that chargeable.” Per Lord Denman, C.J, Reg. 
the tencment was “se te and distinct.” |v. Inhabitants of Stockton, 7 Q. B. 520. | 
Reg. vy. Inhabitants of Ripon, 7 Q. B. 225. | 5. Conclusiveness of former order.— An 

2. Documents before justices.—Copies to ap- | order of removal was made on an examination 
pellants.— On application to justices for an which showed that the pauper never acquired a 
order of ecsaval the settlement alleged was! settlement for himself, but was emancipated in 
an interest in land acquired by the pauper as 1823; that his father was apprentice in L. in 
administrator. The examination stated this, 1790, and was removed to L. under an order 
interest, and the grant of the letters of admi- | of removal, in 1838, against which Z. had not 
nistration, with names and dates; and together | appealed, but had subsequently maintained the 
with the examination there were sent to the| father: the examinations did not set forth the 
appellant parish copies of letters of administra- | circumetances of the apprenticeship so as to 
tion corresponding in names and dates with | prove that the father acquired a settlement in 
the letters described in the examination; but|L. thereby, but they showed that the father 
the examination did not expressly show that | never gained a settlement after the apprentice- 
“wf letters of administration were produced | ship. | 
before the justices, nor was any notice given to} Held, that the order unappealed against, for 
the appellants of their having been produced. | the removal of the father, was conclusive evi- 

Held, that the examinations were not on that |dence of the settlement of the son. Reg. v. 
ground insufficient, for that it must be assumed | Inhabitants of Brighthlemstone, 7 Q. B. 549. 
that the letters sent tothe appellant parish were| 6. Conclusiveness of former order of sessions 
before the justices. Reg. v. Inhabitants of St.|on appeal.—The sessions, on appeal, quashed 
Anne, Westminster, 7 Q. B, 245. an order of removal from P. to L., founded on 

3. After previous order quashed subject to a' examinations which stated a settlement by rent- 
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and occupying a house in L. for one year, 
age a year, and being assessed to the poor- 
rate in L., which the party had paid as the oc- 
eupier of the said house during his occupation. 
The ground of appeal was, that the examina- 
tion was defective as not stating in what year 
or years the party rented and occupied, or that 
the house was rented by him in L., or occupied 
under a yearly hiring, and the rent to the 
amount of, 10/. actually ge for one whole year 
at the least, or that such house was actually 
occupied under a yearly hiring by him, and the 
rent, &c., paid by him for the same, or that he 


had been assessed to the poor-rate and paid the ' 
iment of Changcabinty, Reg. v. Inhabitants of 
. B. 596. 


game in respect of such house for one year. 
The order of sessions stated the order of re- 
moval to be quashed on the 


und of the “ex-, 


Analytical Digest of Cases: Common Law Courts. 


therefore did not warrant the order of removal, 
the sessions decided in favour of the appeal, 
subject to the opinion of this court on the 
question, whether or not the objection was 
fatal: Held, that the legitimacy appeared suffi- 
ciently to warrant the order of removal. Order 
of sessions quashed : Semble, per Lord Denman, 
C. J., that if the question submitted had been, 
whether or not the examination gave the ap- 
pellant sufficient materials for inquiry, this court 
would not have interfered with the decision at 
sessions. That paupers are “ receiving relief 
from,” and “‘ actually chargeable to,” a town- 
ship which they inhabit, is a sufficient aver- 


Totley, 7 Q 
See Chargeability ; Jurisdiction ; Order, 3; 


amination disclosing no settlement on the face Settlement. 


thereof, and the uppellants having given notice 
thereof in their grounds of appeal.” The 
pauper being again removed from P. to L., it 
was stated, and relied upon as a ground of 
appeal, that the examinations did not show any 
settlement acquired since the above order of 
sessions, and in fact no new settlement ac- 
quired. The sessions, however, confirmed the 
new order of removal, subject to a case stating 
all the circumstances of the former deciaion, 


and submitting as the question for this court, | 


whether or not the former order of sessions 
was conclusive. Held, that this court, being 
enabled by the case stated to see that the 
former order of sessions had disposed of the 
substantial question, might pronounce that 
order conclusive, though the sessions by their 
last order had decided the contrary. And 
latter order was quashed. Reg. v. Inhabitants 
of St. Mary, Iambeth,7 Q. B. 587. 


stat. 5 & 6 
the justice, under s. 105, if delivered at his 
dwelling-house, though not to him personally. 
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was removed to 
which showed that he had gained no settlement 
in his own right, and that when the pauper was 
27 years old his father had received relief from 
| parish A., while resident elsewhere. 


SERVICE OF NOTICE OF APPEAL. 


Notice of appeal against a conviction under 
. 4, c. 50, 8. 72, is well served on 


v. Justices of North Riding of Yorkshire, 
B. 154. 
See Order, 1. 


SETTLEMENT. 
1. Presumption of emancipation.—A pauper 
arish A, on examinations, 


Held, sufficient, for that emancipation was not 


the to be presumed. 


Although it was not stated that the pauper, 


jat the time in question, was resident with his 


7. Conclusiveness of former order of sessions father or formed part of his family. Rez. v. 
on appeal.—Appellants against an order of re-| Inhabitants of Lillesha, 7 Q. B. 158. 


moval objected, in their grounds of appeal, ’ 
that the examination did not properly show the | 
residence necessary to the acquiring a settle- 


ment, and that other specified facts were insuf- 
ficiently alleged ; they also denied the settle- 
ment. At the sessions, this order was “on 
motion of the said respondents, set aside for 
insufficiency of examination.” Afterwards the 
respondents again removed the paupers to the 
appellant township on an examination disclos- 
ing substantially the same grounds of settle- 


ment as before: Held, on appeal against this | 


second order of removal, that the first order of 
sessions was conclusive between the parties on 


e point of settlement. Reg. v. Inhabitants of 


Eulel, 7 Q. B. 593. 
8. Order removing children.— Averment as to 
marriage of parents. — Decision at sessions, — 
Chargeability.—Paupers were removed to the 
settlement of G. B., as their father, on an ex- 
amination stating that G. B. died on May 1, 
1843, and his wife the ious day, leavi 
eight children, some of whom were the sai 
paupers ; and that the said children were resid- 
a. with their said ta, G. B. and his said 
e, until their deaths as aforesaid. On appeal, 
and objection taken, 


should be sealed with wax. 
made in ink with a wooden block, in 
place of a seal, is sufficient, when the docu- 
ment 
seals of the justices, and is in fact signed and 
delivered by them. Reg. v. Inhabitants 
Paul’s, Covent Garden, 7 Q. B. 232. 


that the examination did| Averment of being 


Cases cited in the judgment: Rex v. Oulton, $ 
Nev. & M.62; S.C. 5 B. & Ad, 958; Reg. +. 
Middleton in Teesdale, 10 A. & E. 688. 


2. Certainty in examinations. — Order under 


seal.—In an examination touching the settle- 
‘ment of a bastard child, (not shown to have 
igained any settlement since the birth,) a state- 
ment that such child was born “in or about 


1833,” is not sufficiently precise; since, under 


sec. 71, of stat. 4 & 5 W. 4,c. 76, it may be ma- 
terial that the birth should have taken place 
before Aug. 14, 1834; and the words “in or 
about” do not exclude the supposition that 
the child may have been born later. 


that an order of justice 
An im ion 
e usual 


It ie not 


purports to be given under the hands and 


of St. 
Case cited in ret ineek Reg. v. Justices of 
Derbyshire, 1 Will. Woll. & Hodg. 323. 


3. Hiring. — Certainty in examinations .— 
ied.—A statement in 


not show that the paupers were legitimate, and | an examination, that the pauper, “in or about 


~ 
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the year 1832,” was hired as a yearly servant, 


sought to show a settlement by rating, a sub- 


is insufficient, inasmuch as the hiring might | pena ad testificandum and a subpena duces 


have taken place after Aug. 14, 1833, and the 
year’s service under it would consequently have 
not been completed before Aug. 14, 1834, and 
sono settlement have been acquired, by stat. 
4&5 W. 4, c. 76, s. 65. 

A statement that the pauper, “being then 


tecum may issue from the Crown Office to the 
parish officer of A., comrnanding him to attend 
the examination at petty sessions, give evidence, 
and produce the parish rate-books; and if he 
disobeys, this court will grant an attachment. 
Whether, on attending with the books, he is 


unmarried and having no child or children,” | bound to submit them to examination, quere. 
was hired by S. as a yearly servant, and served | Reg. v. Greenaway, 7 Q. B. 126.,8.C., Reg. 


him under such yearly hiring for four years 
and more, and lived and lodged in the ap- 
pellant perish, “‘ for more than 40 days next 
preceding the termination of the said service,” 
was held insufficient, inasmuch as the | 

imported several yearly hirings, and it was not 
stated that, at the time of the last hiring, the 
pauper was unmarried and without child or 
children. Reg. v. Inhabitants of St. Anne’s, 
Westminster, 7 Q. B. 241; vide Reg. v. St. 
Paul’s, Covent Garden, 7 Q. B. 232. 

4, Mother.— Pauper was removed on exami- 

nations showing a maiden settlement of his 

by residence, while unemancipated, 

with her father, who-rented a tenement No. 3, 

Hotbath Street, in the parish of St. James, 

Bath. They further stated, that the pauper’s 

father took a house, “ being No. 8, Hotbath 

aforesaid,”’ of the yearly value of 101, 

and was legally settled upon, occupied, and re- 

sided in, the same from March, 1819, for one 
year and a half. 

Held, that *“‘ Hotbath Street aforesaid ”’ could 
not be taken to mean “ Hotbath Street, in the 
parish of St. James;” and therefore that the 
father’s settlement was not properly ascertained. 
That the respondents could not avail them- 
selyes of the mother’s settlement, because it 
appeared that the father had a settlement, 
which ought to have been inquired into. And 
that the order was properly quashed at sessions 
on these defects in the examinations pointed 
out in grounds of appeal. 

The court will presume that a place in Eng- 
land ie parochial, if nothing to the contrary ap- 
_ Reg. v. Inhabitants of St. Margaret, 

estminster, 7 Q. B. 569. 

5. Examinations.— Sufficient information.— 

; of finding at sessions.—An ex- 
amination touching settlement stated a mar- 
nage to _ a place in the church = 

mong the grounds of appeal, it was allege 

that the pak oar dancin, because 

there were two churches of B.; and this ap- 

ing in evidence to be so, the sessions re- 

to hear the respondents, but stated the 

facts for the ow of this a nc 25 

mitting an icular question. rder af- 

firmed? dhe dxcsion haa on a point of which 

the sessions were the sole judges. Reg. v. In- 
habitants of Bakewell, 7 Q. B. 601 n. 


See Appeal. 
SUBPQNA DUCES TECUN. 
Order of removal.—Privilege of parish officer 
ing documents.—On an application be- 
fore magistrates in petty sessions for an order 


v. Carey, 7 Q. B. 131. 


Case cited in the judgment: Amey v. Long, 9 
East, 473. 


See Attachment ; Production of Documents. 
TIME OF APPEAL. 
See Appeal, 3; Highways. 
TAXATION. 
See Order, 2. 


RECENT DECISIONS IN THE SUPE.- 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 





dort Chancellor. 
Wragg v. Wragg. July 29, 1847. 


NEW ORDERS, (NO. 111).—ENLARGING PUB- 
LICATION.—PRODUCTION OF DOCUMENTS. 


After publication has passed under the 111th 

of May, 1845, the time may be en- 

larged by the court if special grounds are 

shown, and if the defendant will not be 
prejudiced by the indulgence. 

Semble, That it is not the usual practice to 
include a motion for the production of 
documents at the hearing, in an opposed 
motion for enlarging publication, 


Mr. Cooper and Mr. Edward Webster moved 
to discharge the order of Vice-Chancellor Wi- 
gram, refusing the plaintiff’s motion for leave 
to examine witnesses after publication had 
passed, and for the production at the al 
of the probate copy of a certain will. The bi 
was filed in July, 1845, by one of four legatees 
against the defendant Wragg, the surviving 
executor, and G. and S. Eaton, the representa- 
tives of a deceased executor of the testator, for 
an account of a sum of money directed by his 
will to be set apart, to answer an annuity be- 

ueathed by him to the mother of the plaintiff. 
ree of the four legatees were also made de- 
fendants; Wragg and E. and S. Eaton put in 
their answers in April, and in June 1846, to 
which replication was filed by the plaintiff's so- 
licitor, but no further steps taken and no evi- 
dence produced: consequently publication pass- 
ed on the 2nd day of Michaelmas term, 1846, 
under the 111th Order of May, 1845. The 
answers of the other defendants (the legatees) 
were not put in until June and July, 1847. 
The grounds for the present application were, 
that the solicitor for the plaintiff had made a 


to remove a pauper to parish A., where it is|slip in the practice by prematurely filing repli- 


58 


cation under the 93rd Order of May, 1845, be- 
fore the last of the answers had come in, not 
being aware at the time of Vice-Chancellor 
Wigram’s 
Taylor, 4 (are, 608 ; that the defendants who 
opposed it had been as negligent as the plain- 
tif in not prosecuting the suit, either by mov- 
ing to dismiss the bill for want of ane 
as, setting down the cause to be heard under 
the 116th Order of May, 1845—and that the 
defendants would not be prejudiced by this in- 
dulgence to the plaintiff, as no evidence had 

et been given, and as no step to dismiss the 
in could be taken before next Michaelmas 
Term. ‘They referred to Arnold v. Arnold, 1 
Phill. 805 ; Hemming v. Dingwall, 1 oR 14, 
and 10 Jur. 531, (also in 32 L. O. 251); Dalit- 
more v. Ogilvie, and Cresswell v. Harris, cited 
in Mr. Cooper’s Report of the last case; Yate 
v. Bolland, 2 Dick. 495, and French v. Lewsey, 
6 Madd. 50. 

The other part of the motion refused by his 
Honour was for the production at the hearing 
of the probate copy of the will of the testator’s 
deceased executor, and which Mr. Webster 
submitted, ought to have been granted as of 
course. . 

Mr. Bacon and Mr. Wright, contra, urged, 
that the great delay which had taken place pre- 
vented the plaintiff from receiving the required 
indulgence, as it was entirely unaccounted for ; 
and as no special circumstances were stated 
except the solicitor’s mistake in the practice, 
and which the Vice-Chancellor did not think 
sufficient. In Hemming v. Dingwall, as re- 

rted in the Jurist, (supra,) there appeared to 
ak ‘been only a delay of a few days. With 
respect to the production of the probate copy 
of the will, his Honour was justified in refusing 
it, as such application ought not to have been 
mixed up with the motion for enlarging publi- 
cation, and had evidently been introduced 
merely as a makeweight for the purpose of ask- 
ing for costs. 

he Lord Chancellor remarked, that with re- 
gard to one part of the motion, (production of 
the probate copy,) he thought the Vice-Chan- 
cellor was quite right—as to the remaini 
portion of it, he thought it might be adel. 
as both parties had been equally negligent. If 
the plaintiff alone had caused the delay it would 
have been a different matter; or if the defend- 
ant would be prejudiced by granting the mo- 
tion. His Lordship said, that without laying 
down any principle for these applications, he 
thought, under the circumstances of this case, 
the indulgence might be granted and publica- 
tion enlarged until the first day of next term, 
upon payment by the plaintiff of the costs of 
the application. 





Rolls Court. 
Whittaker y, How. May 22, 1847. 
OUTLAWRY.—REVIVOR. 
The court will not allow a esapegt A in an 
original cause to be turned into a defendant 
to the revived cause, upon the ground of his 


decision in the case of Stinton v. - 


Superior Courts: Lord Chancellor.— Rolls.— Vice-Chancellor. . 


an outlaw, without proof of his hac- 
ing me an outlaw subse ly to the 
filing of the original bill, or by consent. 


Tu1s was a motion to strike out the name 
of Mr. Whittaker, as a plaintiff in a bill of re- 
vivor and make him a defendant, upon the 
ground that he had been outlawed, and that a 

lea of outlawry would be a bar to the suit if 
e were continued as a plaintiff. 

Mr. Freeling for the motion. 

Mr. Lloyd, contra, said, it did not appear 
but that Mr. Whittaker was an outlaw at the 
time of the bill being originally filed, in which 
case the outlawry would have been a good plea 
to the bill. - 

Lord Langdale, upon this, intimated an 
intention of directing an inquiry as to the time 
of the outlawry; but ultimately, with the con- 
sent of Mr. Lloyd, made the order asked for, 
on the payment of the costs of the application. 


bei 





VieeeQphancellor of England. 
Baldwin v. Damer. July 3rd, 1847. »+ 


DISMISSAL OF BILL. — ANSWER. — 16TH, 
66TH, AND 6GSTH ORDERS OF MAY, 1845. 


Where, through the negligence of plaintiff, 
certain defendants have not answered the 
bill, and one of the defendants is entitled to 
move to dismiss the bill for want of prose- 
cution, a motion for that purpose by suck 
defendant granted, and the bill ordered to 
stand dismissed, unless plaintiff filed his 
replication within a given time. 


THs suit was originally instituted for the 
urpose of restraining the directors of the Great 
unster Railway from dealing with a sum of 
21,0001. The injunction was refused, and the 
bill not having been amended within the time 
allowed by the orders of the court, 

Mr. Hubback now moved, on behalf of one of 
the defendants, to dismiss the bill for want of 
prosecution. 

Mr. Welford, on behalf of the plaintiff, 
urged, that the defendants were sixteen in 
number, and that three or four of them had 
not put in their answers on account of negotia- 
tions going on between them and the plaintiff; 
and he cited the case of Arnold v. Arnold, Leg. 
Obs. May 15th, 1847, lately decided before 
the Lord Chancellor, as authorising the delay 
which had taken place on the part of the 
plaintiff. 

The Vice-Chancellor said, it appeared that 
the plaintiff had got in the answer from some 
of the defendants, but that instead of com- 
pelling the rest to answer, had been entering 
into negotiations with them, and had therefore 
himeelf been wilfully delaying the prosecution 
of the suit. Under such circumstances, he was 
of opinion that the motion ought to be granted 
and the bill dismissed, unless the plaintiff 
hc undertake to proceed within three 
weeks. 


Superior Courts: V. C. Knight Bruce.—Queen’s Bench. 


Vice-Chancellor Bnight Bruce. 
Re Pongerardo. June 25th, 1847. 


GUARDIAN.—INFANT.—PETITION.— SIR E. 
SUGDEN’S ACT, 1 w. 4, Cc. 65, 8. 32. 


A petition under Sir E. Sugden’s Act, (1 W. 
4, c. 65,) for payment of dividends belong- 
ing to an infant, ought to be the petition of 
the guardian solely, and confined to the 
object of payment merely. The bank hav- 
ing refused to obey an order granted upon 
a pelition seeking payment, and also, the 
appointment of a proposed guardian, the 
court thought the objection valid. 

A petition had been presented in this case 
in the name of the proposed guardian and of 
the infant, seeking a reference to the Master to 
approve of such guardian, and also, an order 
upon the Bank | England to pay the dividends 
to such guardian when appointed. It was 
thought to be doubtful whether such a petition 
embracing both objects could be regular under 
Sir E. Sugden’s Act, which seemed to confine 
the jurisdiction of the court to a petition pre- 
sented solely by the guardian. The court, 
however, intimated that the petition did not 
= objectionable, provided the bank did not 
refuse to act upon it, but recommended the 
parties to take the order in another form. 

Mr. Daniel now appeared upon the petition of 
the guardian, seeking an order upon the bank 
for paying the dividends, and he stated that the 
bank declined acting under the former order. 

His Honour said, he thought the objection 
was good, and granted the prayer of the present 
petition. 





Queen's Bench. 
(Before the Four Judges.) 
Bownes v. Marsh. Trinity Term, 1847. 
DEBT.—INDEMNITY BOND.—BABTARD. 


To an action of debt on a bastardy bond of 
indemnity, the defendant pleaded that the 


* Section 32, enacts, “That it shall be lawful 
for the Court of Chancery, by an order to be 
made on the petition of the dian of an 
infant, in whose name any stock shall be stand- 
ing, or any sum of money, by virtue of any act 
for paying off any stock, and who shall be 
beneficially entitled thereto, or if there shall be 
no guardian, by an order to be made in an 
cause depending in the said court, to direct a 
or any part of the dividends due, or to become 
due, in respect of such stocks, or any such sum 
of money, to be puid to any guardian of such 
infant, or to any other person, according to the 
discretion of such court, for the maintenance 
and education, or otherwise for the benefit of 
such infant, such guardian, or other person, to 
whom such payment shall be directed to be 
made being named in the order directing such 
desea and the receipt of such guardian or 
o person for such dividends or sum of 
money, or any part thereof, shall be as effectual 
as if such infant had attained the age of 21 
years, and had signed and given the same.” 
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child was above the age of nineteen; that 
the defendant was willing and able to main- 
tain the child; that when requested the 
plaintiffs refused to deliver the child into 
the care and custody of the defendant ; and 
that the plaintiffs were damnified by their 
own voluntary act. Replication traversing 
the request of the defendant, Verdict for 
the defendant. 

Held, on motion to enter judgment non ob- 
stante veredicto, that the facts disclosed in 
the plea afforded a good defence to the 
action, and showed that the expense sought 
to be recovered was incurred by the volun- 
tary act of the plaintiff. 

Tis was an action of debt on a bastardy 
bond, dated the 28th February, 1825, given by 
the defendant to the plaintiffs, the church- 
wardens and overseers of the parish of Mans- 
field, to indemnify them from all incumbrances, 
costs, damages, and expenses whatsoever, by 
reason of the birth, education, and maintenance 
of a bastard child, and from all actions, suits, 
&c., touching or concerning the same, until 
such child should have obtained a settlement out 
of the said parish of Mansfield. The declara- 
tion, after setting out these facts, went on to 
allege that the defendant did not indemnify the 
parish, but suffered and permitted the said 
child to be maintained and provided for at the 
expense of the inhabitants of the said parish. 
The defendant, in his third plea, alleged, that 
after the making of the said writing obligatory, 
and before the commencement of the action, 
the said child was above the age of nine- 
teen; that she has been and is under the 
power and control of the churchwardens and 
overseers of the parish; that the defendant 
was and is ready and willing and able to main- 
tain and provide fur the child; and that the 
plaintiffs, after being requested by the de- 
fendant, have refused to deliver over the child 
to the defendant; and that the plaintiffs are 
damnified hy their own voluntary act. The re- 
plication to this plea merely denied the request 
of the defendant to have the child delivered 
over to him. The jury found a verdict for the 
defendant on the third plea. A rule was after- 
wards obtained for judgment on that plea, non 
obstante veredicto, on the ground that the puta- 
tive father was not entitled to the custody of a 
bastard child ; secondly, that the plea does not 
allege that the child was willing to be placed 
under the care of the defendant; and thirdly, 
that no notice of the defendant’s ability to 
maintain the child had been given to the parish 
officers. 

Mr. Hoyes showed cause, and contended that 
the right of the putative father must prevail as 
againet strangers, and that the point about the 
consent of the child did not arise, as the child 
in the plea was stated to be under the power 
and control of the parish officers. He cited 
Haines v. Jeffell,* Simpson v. Johnson,” Hays v. 
Bryant,< Richards v. Hodges,1 Rez v. Corn- 


* Lord Raym. 68. 


> 1 Doug. 8. 
* 1H. Bl. 253. 


4 1 Mod. 43. 
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forth,* Strangeways v. Robinson,‘ Pope v. Sale,* 
Sherman’s case.® 


Mr. Macaulay, contra. The ntage be- 
tween the father and a bastard child is not re- 
ised by the law: Co. Litt. 123a. The 
child is capable of exercising a choice, and it 
should be shown in the that she was 
willing to go to her father. The allegation in 
the plea, that the child was in the power and 
control of the plaintiff, does not imply im- 
prisonment. In re Lioyd.! 


Lord Denman, C. J., delivered-the judgment 
of the court. After stating the facts of the 
case and the pleadings, he said, the jury found 
that the defendant was able and willing to 
maintain the child, and that the plaintiffe re- 
fused to deliver herto him. But the plaintiffe 
moved to enter a judgment for them, notwith- 
standing the abe hy as they contended that 
the facts as stated in the plea did not conatitute 
an answer to the action, for that it was not 
shown that the child was willing to go and live 
with the defendant. We think the objection 
ought not to prevail, for the pres states that the 
child was under the control of the plaintiffs, and 
that they refused to deliver to her the defend- 
ant. If she was willing, the facts set forth in the 
plea show that the plaintiffs did not permit and 
suffer her to go to the defendant, and that their 
retention of i was contrary to his express 
desire. He has, therefore, alleged sufficient to 
show that it was by the act of the plaintiffs 
themselves that this expense now sought to be 
recovered from him was incurred. 


Rule discharged. 


Brchequer. 
Eager v. Grimwood. ‘I'rinity Term, Ist June, 
1847. 





SEDUCTION.—LOSS OF SERVICE.—MASTER. 
—BERVANT. 


An action for seduction will not lie, unless 
some loss of service or other injury has re- 
sulted from the seduction. Therefore, 

where a parent brought an action for the 


seduction of his hter then in his 


service, and it appeared that the defendant ee. ee I 
had seduced her, and that she was delivered a maintain this action where his 


of a child, but the jury found that the child 
was not the defendant’s: Held, that the 
jury were rightly directed to find a verdict 
Sor the defendant. 

Tis was an action for seduction. The de- 
claration stated, in the usual form, that the de- 
fendant with force and arms, &c., assaulted 
and debauched the daughter and servant of the 

intiff, by means whereof he was deprived of 
erservices. The defendant{pleaded not guilty. 

At the trial, before the Lord Chief Baron, it 
was proved that the defendant had had con- 
nexion with the a daughter, and that 
she was delivered of a child, but it was con- 


tended on the part of the defendant that he was | space, 


© 2 Stra. 1162. ‘ 4 Taunt. 498. 
5 7 Bing. 477. * 1 Ventris, 210. 
' 3 Man. & Gran. 547. 





Superior Courts: Queen’s Bench.—Exchequer.— Letter Boe. 


ee fiir tale 
jury, that i were of opini 
iieadaal ae not the father of the child, then 


there was no evidence of any loss of vervice re- 


sulting from the defendant’s connexion with 
the plaintiff's dayghter, and that they ought to 
find a;verdict Jor the dd The jary 
having found a verdict for the defendant, a rue 


nisi was obtained for a new trial on the ground 
of misdirection, against which 

Humfrey showed cause. Criminal kpow- 
ledge is not sufficient to found an action for 
seduction, unless _— with loss : Nader 
or some niary or other injury. 
party heatahaa is in the service of another 
person, the parent cannot maintain the action, 
yet in that case the shame to the parent and 
the injury to his feelings are equally the same 
as if she were in his service. The actions 
founded on the loss of service, and unless some 
injury results from the criminal connexioa, 
there is no trespass of which the parent can 
complain. Grinnell vy. Wells, 8 Scott, New 
Re . 741, 

rentice in support of the rule. It is cow 

ceded that the action cannot be maintained 
unless there is some loss of service, but when 
once the service is proved the law will presume 
a loss to the master in co of the 
criminal act. The declaration would have been 
good if it had merely stated that the defendant 
assaulted and debauched the plaintiffs eervent ; 
the damage here stated is either a specul 
damage or a consequential damage necessarily 
arising from the act of the defendant, If m 
the nature of special damage, it is admitted on 
the record. ens v. Gibbons, 5*Q. B. Rep 
297. Wherever a wrongful act is done, the 
will “presume some damage. [Polloct, C.B. 
Is there any authority to show that a master 
may maintain an action of trespass for assault- 
ing his servant when the master has sos 
no damage ?] It is so laid down in Viner's 
Abridgment, title Trespass, 453, Wherever 
there is an invasion of a legal right the law wil 
— adamage. Fayre v. Prentice, 1 M.& 

. 828; Woodward vy. Watton, 2 New Rep. 476. 

Alderson, B. can. 
nghte i 
n the service of another person, which show 
that the action is founded on the los d 
iservice. Now, if the mere fact of connexion ¥ 
to be held a loss of service, it is difficult to xe 
where it would stop. Suppose a servant took 
a walk, con to the orders of her master, 
would that be a loss of service? The rule mor 
be absolute to enter a noneuit, unless & 
parties to a stet processus 

Pollock, C. B., and Rolfe, B., concurred. 


THE EDITOR’S LETTER BOX. 


_ Tur extent of the matter this week, inclsd- 
ing some more of the recent Statutes, has ret 
dered it expedient again to increase our usuil 





It is clear that the 


Correspondents will please to address thar 
letters and communications to the Editor, # 
Messrs. Maxwell & Son’s, 32, Bell Yard, 
Lincoln’s Inn. 
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“ Quod magis ad nos 
Pertinet, et nescire malum est, agitamus.” 
Horar. 
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REPRESENTATION OF THE PRO. 
‘ FESSION IN THE NEW PAR. 
LIA MENT. 





Tuk first session of the new parliament 
will doubtless be an important one to all 
classes of the community. It will be pe- 
culiarly so to the legal profession. ‘The 


ee ee 


| 1] mew members of the bar, and 7 solici- 
tors. This number includes several who 
are not now in practice, and a few who 
may be considered as only honorary 
members. Indeed, there are not more 
than twenty whose names are familiar to 
the echoes of Westminster Hall, although 
many others are sufficiently distinguished 


facts already elicited by the committee on|as law or political reformers. No doubt 
the fees of courts of law and equity, the! all our representatives are bound to attend 
enormous Taxes on the administration of to the general interests of the community, 
Justice, and the exceedingly objectionable | but those interests being duly provided for, 
mode in which they are levied, will call for; the lawyer is, we think, bound to care for 
a revival of the committee, and ultimately , the welfare and improvement of the laws 
for the redress of that prominent grievance, ; and of his brethren who practically carry 
both to the suitor and the practitioner.|them into effect, and without whose in- 
The results of the elaborate inquiry into; tegrity and intelligence, vain would it be 
the state of legal Education will sib attract | to exercise their legislative functions. 
peculiar attention. The defective modein; Our “learned and honourable friends’”’ 
which Legislation is conducted, especially who have so far attained the object of their 
as it regards the alterations of the law, ambition, will be induced, we trust, to 
must be considered, and some remedy at seize the earliest opportunity of considering 
least attempted. The state of the Profes-; some of the important topics affecting the 
sion in both its branches ;—the anomalies in| best interests, not of their branch only, 
the mode of calling to the bar, and the;but of the whole profession, and with it. 
government of the Inns of Court;—with the| the due and efficient administration of 
complaints so justly and powerfully urged | justice. 

by the great body of Attorneys and Solici-| It has again and again been seriously 


tors, cannot fail at an early period to de- 
mand consideration. 

_. It may not, therefore, be inappropriate 
thus early to look at the result of the pre- 
sent generil election, and to address a few 
words to those who have been returned to 
parliament, and will have the peculiar duty 
of considering the subjects to which we 
have referred. 

The members of both branches of the 
profession already elected are in number 
about 43, viz.:—25 barristers, re-elected, 

VoL. xxxiv. No. 1,014. 


urged that the successful lawyers in par- 
liament are apt to disregard the interests 
of the profession. They seem to think 
me if they rose “in their place in parlia- 
ment” and defended the honour and cha- 
racter of the profession, they would be un- 
favourably heard, and that if they vindi- 
cated the solicitors, they would commit a 
breach of the etiquette of the bar, which 
forbids an advocate from conciliating the 
good will of his clients! Perhapsa solitary 
individual might feel some delicacy on the 
R 
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subject, but twenty men in the first rank of 
the bar surely could not lie open to any 
improper suspicion of fee-seeking. 

The complaint, however, of parliamen- 
tary negligence comes as loudly from the 
general body of the bar as from the at- 
torneys and solicitors. It is alleged that 
successful advocates enter the senate for 
the purpose of promoting their own per- 
sonal aggrandizement, or that of the in- 
fluential members of the bar, and that they 
are equally regardless of the schemes 
which injure the profession without bene- 
fiting the public, as of measures which 
might promote professional, whilst they 
also advanced the public, interests. 

For several years past, during the pro- 

ess of the numerous projects for thie re- 
orm, or alteration, or amendment of the 


Representation of the Profession in the New Parliament. 


ence of these projected laws to men learned 
in the particular subjects to which they 
related, and capable of judging of the 
probable operation and consequences of the 
alterations proposed. 
It is surely the duty, and we are 
suaded that it is also the interest, of the 
higher branch of the profession to exert 
themselves for the general good of the 
whole. They should not wait till they are 
called upon, but enter at once heartily into 
the performance of their honourable voca- 
tion. They should not hesitate, whenever 
an occasion may arise, to vindicate eve 
rank of the profession, and claim for their 
brethren the honourable position to which 
they are entitled. We hope the time has 
arrived when a better state of things may 
be expected, and that all branches of the 





law, it would have been of great public and | profession will concur in removing the im- 
professional advantage, if our legal repre-| pediments which interrupt the course of 
sentatives in parliament had investigated justice, and place its professors in their 
individually and collectively the devices! true position before the public. 

which session by session have been so| We shall resume and enlarge upon some 
recklessly cieoteced :—many of them of these topics, and in the meantime sub- 
would then have been rejected altogether ; join the list of lawyers in parliament, cor- 
others remodelled and amended ;—and thus, rected according to the latest information. 
the disgrace of endless acts ‘“‘to amend It is unnecessary to repeat the names of 
acts” would have been avoided. The! those who have been unfortunate in the 
knowledge, experience, and learning of the recent contests, but hope the time may 


bar ought either to take the lead in, or to 
control, every proposed amendment of the 
law. Holding the position of leading ad- 
vocates in all the superior courts,—formi- 
dable even in number,—and deservedly 
possessed of great weight, they might have 
overruled al] obnoxious plans, even when 
supported by the influence of the strongest 
government. 

The people of this country are, above 
all things, attached to the right admi- 
nistration of justice,—to the making of 
wise laws, and their due execution. The 

wer of the bar in parliament would be 
irresistible in the support of just, and the 
overthrow of pernicious, measures. But 
how few have ever thought, for a moment, 
that it was their duty to watch the fatal 
progress of that system of dangerous and 
crude legislation, which for so many years 
has disgraced the statute book, —by which, 
for the most part, the remedies in courts 

-of justice have been rendered more dif- 
ficult,—to the great perplexity and incon- 
*"" =nce of the practitioners, and the ulti- 
2:_*3 iniury of the suitors | 


soon arrive when we may record their ac- 
cession to the rolls of parliament. 


lst. Members of the bar, re-elected for the 
new parliament : 


Aglionby, H. A., Cockermouth, 
Bernal, R., Rochester. 
Buller, C., Q. C., (Judge Advocate,) Las- 


| keard. 
Cabbell, B. B., Boston. 
Cardwell, E., Lt l. 
Christie, W. D., Weymouth. 


, 
. 


| 
| 


Cripps, William, Cirencester. 

Dundas, Sir D., S. G., Sutherlandshire. 

Ewart, Wm., Dumfries. 

Godson, R., Q. C., Kidderminster. 

Greene, T., Lancaster. 

Grey, Right Hon. Sir G., (Home Secretary,) 
North Northumberland. 

Hayter, W. G., Q. C., Wells. 

Hogg, Sir J. W., Bart., Honiton. 

Inglis, Sir R. H., Ozford University. 

Jervie, Sir J., Knt., A. G., Chester. 

Law, Hon. C. E., Q. C., Cambridge Uni- 


relevre, Right Hon. G. 8 Hamps 
evre, Right Hon. G. S., here. 
Nicholl, De, Cardiff, 

Romilly, John, Q. C., Devonport. 


Stuart, J., Q. C., Newark. 
Talfourd, T. N., Q. S., Reading. 
Tancred, H. W., Q. C., ; 
Thesiger, Sir F., Knt., Q. C., Abs 
Walpole, S. H., Q. C., Midhkurs 

> 


ae 


Bex (ecremost men of the bar, supported 
A 54's Aaja brethren at large, and assisted by 
> Surgyligence and practical experience of 
“is should have demanded a refer- 
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2nd. Barristers not before in parliament, now | on which their forensic laurels were won, 


returned : 


Baines, M. T., Q. C., Northern Circuit, Hull. 

Brockman, E. D., Recorder of Folkstone, 
Hythe. ; 

Cockburn, A. E., Q. C., Western Circuit, 
Southampton. 

Evans, John, Q. C., Haverfordwest 

Headlam, T. E., Equity Bar, Newcastle. 

Hildyard, R. C., C., Northern Circuit, 
Whitehaven. 

Jervis, J. J., Equity Bar, Horsham. 

Martin, coves, Q. C., Northern Circuit, 
Pontefract. 

Palmer, R., Equity Bar, Plymouth. 

Turner, Geo., Q. C., Equity Bar, Coventry. 

Whateley, W., Q. C., South Shields. 

3rd. The Sokeitors now practising, or who 
have formerly practised, and have been re- 
elected, are 

Benbow, J., Dudley. 

Blewitt, R. J., Monmouth. 

Grimeditch, Thomas, Macclesfield. 

Neeld, J., Chippenham. 

4th. The Soliciéors not before in parliament, 
but now returned, are 

Bremridge, R., Barastapie. 

Cobbold, John Chevalier, Ipswich. 

Pearson, Charles, Lambeth. 


There are a few names to add, but which we 
have not yet accurately ascertained. 


ARRANGEMENT OF BUSINESS ON 
THE CIRCUITS. 





Many of the circuits have terminated, 





to start in a new field, where victory is 
sometimes followed by consequences more 
disastrous than defeat. The vacancies in 
the ranks of counsel, it must be admitted, 
might have been speedily filled up; but 
those to whom the laborious duty of 
“getting up” the evidence in circuit 
cases is necessarily entrusted, were also 
engaged in electioneering pursuits, if not 
as canilidates, either as agents or partisans. 
It was felt that the preparations for an 
election contest, whilst they demanded un- 
divided attention, did not admit of post- 
ponement or delay, though thie trial of dis- 
puted questions of right might be allowed to 
stand over from the autumn to the spring 


without any serious injury to the interests 


of the parties. These considerations alone 
sufficiently account for the diminished pro- 
portions of the cause list in many of the 
counties. 

It has also been suggested, that the 


|limited period allowed for the disposal or 


the circuit business deterred parties from 
setting down their causes for trial on some 
of the circuits. When all the expense and 
anxiety of preparing for a heavy cause on 
circuit is sehaldered, it cannot be matter 
of surprise, that those who are concerned 
should look with painful apprehension to 
the prospect that the cause may be made 
a remanet until the next assizes, because 
there has not been time to try it, or what 


and those which have not concluded are’ is still worse, that it should be hastily, and 
drawing to aclose: the amount of business'as a necessary consequence, unsatisfac- 
on all has fallen greatly below the usual torily disposed of at the fag end of the as- 
average. Two causes, at least, have com- | sizes, when judge and counsel are alike im- 
bined to produce this result. The opera-| patient to get off to the next circuit town. 
tion of the County Courts Act, by with-| In connexion with the circuits, our at- 
drawing from the superior courts of law tention has been directed by more than 
the cognizance of a large class of cases|one correspondent to a matter of com- 
heretofore exclusively within the jurisdic-| plaint, rather of a local nature, with re- 





tion of those tribunals, necessarily begins ference to the Croydon Assizes. 


to be felt on circuit, as well as at the sit- 
tings in London and Middlesex" 

The pending and approaching elections 
too have had their influence in diminishing 
the number of causes set down for trial at 
the assizes. The election fever succeeded 
to the railway mania. Staid seniors and 
painstaking juniors bolted from the course 


* It appears, by a return lately made, under 
an order fas the House of Commons, that in 
the interval between the 15th March, (when the 
new courts opened,) and the 18th June, 3,375 
summonses were issued,and 1,582 causes heard, 
in the Liverpool district; and 2,746 sum- 
monses issued, and 1,189 cases heard, in the 
Manchester district. 


The 
commission day for Surrey was fixed for 
Saturday the 31st ultimo, and it has been 
the constant practice in that county, to 
open the commission early in the after- 
noon, and for the marshal’s clerk to attend, 
and enter the causes for trial, from the time 
the commission is opened, on the open- 
ing day, and until the actual sitting of the 
court at ten o'clock the following morning. 
The causes are entered in the order in 
which the records are presented to the 
officer, and as the facilities of railway in- 
tercourse has made the Croydon assizes 
in effect a continuance of the London sit- 
tings, and there are always a considerable 
number of causes to be entered at that 
R 2 
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town, there is generally a lively competi- 
tion to see who can succeed, m entering hie. 
cause figst, so as to secuse ‘an early trial 
and prevent the expense and annoyance 
created by bringing down witnesees from 
London for several successive days. On 
the oceasion referred to, the officer did net 
attend at Croydon to enter the causes until 
seven o'clock in the evening; there were 
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- rete en ee oe 
simple arrangement, which prevails in all 
the courts; a8-regards the nist prius sittings 
inLondon and Middlesex; wou dserre many’ 
hundred pounds, rnomuseletsty expended, if 
it were adopted qn the circuits; ae well with 
respect-to common jury. causes, as tliose "in 
which special juries are. summoned. ‘We 
should be glad to find the judges; who are 
invested with ample authority, and have 


no less than 115 causes.to be entered, and| the best opportunity of informing them- 
as many professional men and others -had | selves as to details, originating improve- 
been waiting for several hours the arrival; ments of this nature, which mvolve ne 


of the expected functionary, it cannot be 
wondered at if some degree of clamorous, 
impatience was manifested. The officer 
continued to enter the causes up to ten 
o’clock on Saturday night, and some who| 
were not disposed to stay until that hour, | 
returned to London, calculating that an 
opportunity would be afforded for entering 
their causes at any time before ten o’clock | 
on Monday morning. 
ever, that Baron Parke unexpectedly 
thought fit to sit at nine o’clock instead of 
ten on the Monday morning, and the at- 
torneys who were not fortunate cnough to 
enter their causes before that hour had to 
return to London disappointed, with the 
prospect of having to pay the costs of the 
day for not 
assizes. 
Any deviation from the ordinary prac- 





questionable principle. 


re mee © em ee 


TIME FOR SIGNING JUDGMENT 
AFTER A CERTIFICATE OR 
AWAKD BY AN ARBITRATOR. 


Tue Court of Exchequer, according to 
a case lately reported, has established a 
rule of practice with respect to awards, 


It appeared, how-| somewhat at variance with the understand- 


ing which previously prevailed. Whena 
verdict was taken at nisi prius or on 
circuit, subject to the award or certificate 
of an arbitrator, and the arbitrator made 
his certificate or published his award cart 
the vacation, it was generally suppose 

that the party in whose favour the arbitra- 


proceeding to trial at those) tor had decided was not at liberty to sign 


judgment until after the first four days of 
the next term, during which period the 


tice on such occasions, unless it has been party considering himself aggrieved by the 
preceded by the amplest notice extensively decision might impeach the validity of the 
circulated, is almost sure to produce incon- | instrument by which the arbitrator declared 


venierce, and ought tu beavoided. If any 
change is to take place in the usual course, 
the arrangement we should suggest, to take 
effect hereafter, would be, to enter the 
causes in London, where the records are 
passed, instead of obliging professional men 


or their clerks to travel to Croydon and | 


back, merely to do what might be as well 
and more conveniently done at the mar- 
shal’s office in town. The causes might 
then be entered in the order in which 





liis determination. This view of the prac- 
tice, however, docs not appear to be well 
founded. | ae 

The case referred to came on for trial 
at the Summer Assizes, when a verdict 
was taken by consent for the plaintiff, sub- 
ject to the award or certificate of an arbi- 
trator.” The arbitrator did not make his 
certificate until the 29th March following, 
and the oat obtained the postea upon 


pat-'the production of such certificate, and 


tics were prepared, without any unseemly | signed final judgment on the 7th April. 


struggle for priority, 
time and expence. 
It is also pha desirable, that at 
any assizes at which there are 115 causes, 
or any like number, for trial, a specified 
number should be fixed for trial on each 
day, so that the witnesses and others con- 
cerned in causes not included in the list for 
the day, may depart, and not be unneces- 
sarily kept in attendance, when there is 
little or no chance that the particular case 
in — of which their presence is re- 
quired can be called on far trial. This 


‘. 


and with a saving of| ‘The question was, whether the judgment 


was signed prematurely, or whether the 
defendant was cntitled to the first four day's 
of term to question the validity of the cer 
tificate. | ) 

On the part of the plaintiff, it was ad-' 
mitted that there was no case directly in 
point, but the general rule being, that final 
judgment may be signed at any time after 
four days from the return of the distringas,© 


> Cromer v. Churt, 15 Mees. & W. 310. 
© Rez. Gen. Hil. T., 2 Will. 4; No. 67. 


' *. 4 # +. 4K Yoo 


" —_ for Signing Judgment after Certificate or Award by an Arbitrator,—New Statutes. 365 
and, the distringas _being returnable. in| other courts: adopt the ruling of the Cotirt of 
Michaelmas Term, it was submitted that} Exchequer im: Cromer v. Churt, it will be- 
theiverdiot directett by: te centiticate was| come necessiry to settle the mote: of pro- 
t: be; considered. for ail purposes: as the! cedute- by which ‘an award, inanifestly ob- 
yerdigtio£f the jury, and es. if delivered in| jettionable, may be impeache! before it iy 
Mighaelmas;Term. On the other-side it| actually enforced by execution. Mean- 
wag contended, that the losing party slowld | while, the practice, as estublished by the 
not be deprived of the four days after: ver-| case cited, afforils an atlditional reason for 
dict to move to set it aside, and that the|the parties. hesitating before they consent 
verdict could not be considered as given,) to a’ reference wnder an order of nisi prius, 
until ib was entesed on the record pursuant} when'all the expenses of a trial have been 
to the certificate given by the arbitrator. incurred. | a ee 

The court, consisting of the Chief Baron,| 


with. Barons Rolfe and. Platt, (Barons . : , : 
: > A NEW STATUTES EFFECTING ALTERA- 
Parke and Alderson being absent,) were | “TIONS IN THE LAW. 


unanimously of opinion, that the yerdict 

was to be considered as given at nisi prius : SECURING TRUST FUNDS AND RELIEF OF 

it was then taken, subject to alteration ; TRUSTEES. | 

but when the alteration was made it dated & 11 Vic 6 

back to the time it was given. In refer- An Act f ot ee pa Fund i 

ence to the suggestion, that the party n Act for etter securing rust Funda, an 
aise whut thn corilesic Wax. coala for the Relief of Trustees. [22nd July, 1847.] 


was subjected to a disadvantage by being| . 1+ Trustees may pay trust monics or transfer 
deprived of the four days for moving, the | 82cks and securities into the Court of Chancery. 
answer was said to be, that the parties —Recript of bank cashier, or certificate of a ed 
: : : officer, to be sufficient discharge.—W hereas it is 
agreed to a state of things which deprived expedient to provide means for better securin 
them of that benefit; and that there was| trust funds, and for relieving trustees from the 
always a judge sitting at chambers, who) responsibility of administering trust funds in 
might be applied to, if the special circum-| cases where they are desirous of being so re- 
stances of the case required it. Upon these | lieved: Be it enacted by the Queen’s most ex- 
considerations, the court held, that the| cellent Majesty, by and with the advice and 


; ; ; consent of the Lords spiritual and temporal, 
a erly signed, and could and Commons, in this present parliament as- 


ae sembled, and by the authority of the same, 

Cromer v. Churt, it will be observed, was| That all ease, executors, a Ar ri or 
the case of a certificate, but it does not} other persons, having in their hands any monies 
seem from the report that any different! belonging to any trust whatsoever, ort e major 
conclusion could have been come to, if it) Patt of them, shall be at liberty, on filing an 
had been the case of an award instead of a|idavit shortly describing the | instrument 
certificate. In Saller v, Yeates,\ Parke, creating the trust, according to the best of their 


oa ai th ; ; .-.?| knowledge and belief, to pay the same, with the 
B., said, “« Where there is a certificate, it s| privity of the Accountuat-Cenerl of tle High 


done to save the expense of the stamp and | Court of Chancery, into the Bank of England, 
award ;’’ und there does not seem to be) to the account of such Accountant-General in 
any reason why one instrument should have | the matter of the particular trust (describing 
a different operation, or be subject to any | the same by the names of the parties, as accu- 
diferent rules of practice from the other. rately as may be, for the purpose of distin- 


Although each of the learned barons b guishing it,) in trust to attend the orders of the 
whom Cromer v. Churt was determined, said court; and that all trustee or other per- 


pe ones mined, | sons having any annuities or stocks standing in 
verted in his judgment to the possibility | their name in the books of the Governor and 
of an appeal to a judge at chambers, under | Company of the Bank of England, or of the 
special circumstances, the form of such | East India Company, or South Sea Company, 
application was not suggested. In ordinary | OT any government or parliamentary securities 
cases it may be sufficient for a judge to standing in their names or in the names of any 


ee ie deceased persons of whom they shall be per- 
order a stay of proceedings, but it is not sonal i; putaree, upon any trusts what- 


difficult to conceive cases, in which judg- th : f th halt be at 


cuted with so little delay, after the publica- . 

tion of an award, as to render a judge's order Oe yo . ee ee: kiccevios crest) = 

staying proceedings nugatory. Should the] eguct, See aect. 4, Until such orders are 
ade, we presume no proceedings can be 

4 5 Dowl. 291. ra P ° 








liberty to transfer or deposit euch stocks or se- 
curities into or in the name of the said 
Accountant-General, with his privity, in the 
matter of the particular trust, (describing the 
same as aforesaid,) in trust to attend the orders 
of the said court; and in every such case the 
receipt of one of the cashiers of the said bank 
for the money so paid, or, in the case of stocks 
or securities, the certificate of the proper officer, 
of the transfer or deposit of such stocks or se- 
curities, shall be a sufficient discharge to such 
trustees or other persons for the money so paid, 
or the stocks or securities so transferred or 
deposited. 

2. Court of Chancery to make orders on pe- | 
tition, without ill, for application of trust 
monies and administration of trust.—That such 
orders as shal] seem fit shall be from time to 
time made by the High Court of Chancery in 
respect of the trust monies, stocks, or securities 
80 en in, transferred, and deposited as afore- 
said, and for the investment and payment of 
any such monies, or of any dividends or in| 
terest on any such stocks or securities, and for 
the transfer and delivery out of any such stocks 
and securities, and fur the administration of 
any such trusts generally, upon a petition to 
be presented in a summary way to the Lord 
Chancellor or the Maater of the Rolls, without 
bill, by such party or parties, as to the court 
shall appear to be competent and nece in 
that behalf, and service of such petition shall 
be made upon such person or persons as the 
court shall see fit and direct; and every order 
made upon any such petition shall have the 
same amthority and effect, and shall be enforced 
and subject to rehearing and appeal, in the 
game manner as if the same had been made in 
a suit regularly instituted in the court; and if 
it shall appear that any such trust funds cannot 
be safely distributed without the institution of 
one or more suit or suits, the Tord Chancellor 
or Master of the Rolls may direct any such suit | 
or suits to be instituted. 

3. Regulating salary of Accountant-General.' 
—That the additional remuneration which the | 
said Accountant-General may receive in conse-| 
quence of the operation of this act shall not 
have the effect of giving to him any claim for a 
larger income by way of salary or otherwise, in. 
the event of th , 





e said office of Accountant-! 


New Statutes effecting Alterations in the Law. — 


TITHES AMENDMENT. 
10 & 11 Vict. c. 104, 


An Act to explain the Acts for the Commmta- 
tion of Tithes in England and Wales, and to 
continue the Officers appointed under the 
said Acts until the First Day of October, 
One thousand eight hundred and fifty, and 
to the End of the then next Session of 

iament. [22nd July, 1847.] 


1.647 W.4, ¢.71.—5 Viet.c.7.—5 & 6 
Vict, c. 54.—So much of recited acts as limits 
the duration of tithe commission repealed.— 
Powers of cummissioners, Sc., to continue in 
force till October 1, 1850, unless sooner deter- 
mined. — Whereas by an act passed in the 
seventh year of the reign of his late Majesty, 
intituled “An Act for the Commutation of 
Tithes in England and Wales,” tithe commis- 
sioners for England and Wales were appointed, 
and by the said act, and by sundry acts since 
passed for the atnendment thereof, and for 
continuance of the said commission, the powers 
of the said commissioners now stand limited, 
and will expire at the end of the session of par- 
liament next after the 31st day of July, in this 

ear 1847; and it is expedient that the same 

e further continued: Be it enacted by the 
Queen’s most excellent Majesty, by and with 
the advice and consent of the pi s spiritual 
and temporal, and Commons, in this present 
parliament assembled, and by the authority of 
the same, That so much of any of the recited 
acts as limits the time during which any tithe 
commissioner, assistant commissioner, secre- 
tary, or assistant secretary, or other officer or 
person appointed or to be appointed under the 
first-recited act, shall hold his office to the said 
31st day of July, shall be repealed; and that 
the commissioners and assistant commissioners, 
secretary, assistant secretary, and other officers 
and persons appointed or to be appointed under 
the first-recited act, may continue to hold their 
several offices, if not sooner removed by lawful 
authority, until the first day of October, in the 
year 1850, and until the end of the then next 
session of parliament; and that all the powers 
of the said commissioners, and their assistant 
commissioners, secretary, assistant secretary, 
officers and servants for the time being, shal} 


General being hereafter regulated by competent) continue in force, acccording to the provisions 
authority, than would have been assigned to/| of the said several acts as amended by this act, 


him if this act had not been passed. 


until the said first day of October, and the end 
4. Lord Chancellor, with Master of the Rolls, | of the then next session of 
c., may make general orders.—That the Lord | her Majesty shall be please 


bade unless 
sooner to deter- 


hancellor, with the assistance of the Master! mine the said commission. 


of the Rolls, or of one of the Vice-Chancellors, 


2. Confirmed apportionments to stand good. 


shall have power, and is hereby authorised, to| —And whereas by the firat-recited act it was 
make such orders as from time to time shall | enacted, for the quieting of titles, that no com 
seem necessary for better carrying the pro- | firmed agreement, award, or apportionment 
visions of this act into effect. shall be impeached after the confirmation there- 

5. Construction of expression “ Lord Chan-|of by reason of any mistake or informality 
cellor.”’—That in the construction of this act the | therein, or in any proceeding relating there- 
expression “the Lord Chancellor” shall mean | unto, and doubts fi been entertained as to 
and inelnde the Lord Chancellor, Lord Keeper, | the full meaning and extent of such enactment ; 
and Lerds Commissioners forthe custody of the} be it declared and enacted, That, notwithstand- 


~*~ of Great Britain for the time being.| ing any exception in the said act contained 
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every instrument purporting to be an instru- 
ment of apportionment, cunfirmed under the 
hands and seal of the said tithe commissioners, 
shall be hereby absolutely confirmed and made 
valid, both at law and in equity, in all respects, 


367. 


ecclesiastical courts is made known to the. 
profession at large through the medium of 
various treatises and reports of cases de- 
cided, the practice in those tribunals. has 
hitherto been “a sealed book.” The priaci- 


subject, nevertheless, to the powers given to 
the tithe commissioners in the first-recited act, | ples of law have been well expounded by the 
or in any act passed for the amendment there-' learned advocates of Doctors’ Commons, 


of, for alteration of any instrament of ap-'but, with one exception," they appear 
portionment. ‘to have deemed the subject of pro- 
DR 7 satoge ie Ag Se ty |e oere in the courts as beneath their 
a Apa ft a od arith ah akan ail pic, 2h J | notice. Doubtless, the course of proceed- 

uded 7 J | ing,—the forms anddetails of practice, —are 


9 § 10 Vict. c. 73.—That if it shall be shown — 
to the satisfaction of the said tithe commis-| ¥é!! known to that respectable ani limited 


sioners that any lands have been improperly , body the ‘proctors of Doctors’ Commons. 
included or pris. | charged with rent-) Standing in the same relation to the suitors 
i 


cl in any confirmed instrument of appor-' in the ecclesiastical courts as the attorneys 
tionment, it shall be lawful for the said tithe) and solicitors do to the courts of common 


commissioners to correct such apportionment, 
and the deposited copies thereof, either by ex- 
cluding such lands so improperly charged from 
the apportionment, and re-distributing an 
rent-charge imposed upon such lands on lan 


legally liable to the payment thereof, or by, 
sanctioning the redemption of the rent-charge 
b } 


so improperly charged by the persons capable 
redeeming the same under the provisions of 


an act of the last session of parliament, intituled | 
- “An Act further to amend the Acts for the! 


Commutation of Tithes in England and Wales ;” 
and all costs and expenses attendant upon the 
correction of any confirmed instrument of ap- 
portionment shall be borne and paid by such 
persons and in such proportions as the said 
tithe commissioners shall direct, and shall be 
recoverable from the person or persons declared 
liable by the said tithe commissioners to the 
payment of the same in such manner as ex- 
penses attendant upon original instruments of 
apportionment are recoverable. 

4. Instruments to be delivered up for the pur- 
pose of such correction.—That for the purposes 
of such correction or of recording any such re- 
demption the person or persons having the 
custody of any copy of any instrument of ap- 
portionment shall be bound, upon the applica- 
tion of the tithe commissioners, to deliver to 
the said tithe commissioners any copy of « 
confirmed instrument of apportionment which 
shall have been deposited with them re- 


spectively. 
NOTICES OF NEW BOOKS. 





The Practice of the Ecclesiastical Courts, 
with Forms and Tables of Costs. By 
Henry CuHaries Coote, Proctor in 

- Doctor’s Commons, and one of the Ex- 
aminers to the Judicial Committee of 
her Majesty’s most Honourable Privy 

~ Council and the Arches and Prerogative 

, Courts of Canterbury. London: Henry 

_ Butterworth. 1847. Pp. 966. 


Wuitst the law as administered in the 








law and equity, they are the depositories 


| of the rules by which the court is ordinarily 


governed, and which experience has pre- 
scribed either as convenient or advan- 
tageous to the officers and practitioners, 
or tending to save the time of the 
court, or to diminish the topics of contro- 
versy. 

In the courts of law and equity, from the 
complication of matters of practice and the 
multitude of practitioners,—more or less 
versed in the technicalities which arise out 
of the vast variety of legal procedure,— 
books of practice exist in comparatively 
large numbers for the guidance of all who 
seek the officina justicia. A succession of 
able writers have appeared in this depart- 
ment of legal lore. In the last age, in the 
common law courts, there were Impey, 
Tidd, and the elder Chitty: in the present, 
Archbold and Chitty, jun., and latterly 
Bagley and Lush. In equity, Turner and 
Venables were formerly the princi 
authorities, now succeeded by Daniel, 
Sidney Smith, and many others- 

The practitioner in the ecclesiastical 
courts appears to have depended on his 
personal knowledge, or his ready access to 
the officers of court, (like. the late six 
clerks’ office in Chancery,) and probably: 
on the good understanding which is ng 
kept up amongst a small body of men, a 

ractising in the same locality. Now, 
owever, not only the tyro in Doctors’ 
Commons, but the solicitors who neces- 
sarily resort to the agency of proctors, are 
made acquainted with the practice and 
course of proceeding, which hitherto has 
been of a traditionary nature, or confined 





® See the sections on Practice in Dr. R, 
i ‘edition of Burn’s Ecclesiastical 
WwW, . . 
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to the offices in which the business is|and from this part of his work we extract 
transacted. the following passages as illustrative of his 


In the composition of a work on the| style and manner :— 


practice of these courts we should have| «yo establishment of these courts was in 
preferred that the task had fallen into the | this country of considerable later date than in 
hands of one of the older ractitioners ; but | almost any other state of Europe. On the con- 
as it has not suited the diate or conve-|tinent they had been in active operation ever 
nience of any of them to encounter the | since the reign of the nore phasic the 
labour, we are glad that it has been under- | Younger, to whom must be ascribed their first 


. - + | legalization. But even before that age the ee- 
taken by Mr. Coote, one of the junior paration of the Christian body from the nation 


proctors ; and we shall proceed to advert} 5, } hich still adh to com * 
to the scope of his work,—in the Preface et eis points, both in aaa ee 
to which, it is stated, that opinion, had occasioned many peculiar ques- 
. — .,...., tions in which their faith might be in some de- 
“The principles which regulate the judicial | gree compromised or implicated, to be treated 
practice of the Ecclesiastical Courts have, in| upon and determined by their own assembly 
their older form, been illustrated by Clerke, | ywoder the supervision of the higher priesthood. 
Conset, and Oughton; the latter of whom has|and without the intervention of the ordinary 
also annexed to his work some formular prece- | civil tribunals of the state. ‘This, we have every 
dents, which have long since, however, become | reason to regard as the first of the Eccle- 
obsolete and impracticable. = _ |siastical Jurisdiction, an authority peculier to, 
“With this solitary exception, (if, indeed, it and perhaps co-existent with, Christianity 
any peltie — : — = as I am — itself, and to which it is impossible to find an 
either of early or recent date, lar nalogy i pagan : 
which has been conceived upon the plan of the tSquity. ~ anne eons 
present compilation, and it was the considera-| « Vhitst in England these courts, as we shall 
tion of this deficiency which prompted me to' afterwards see, owe their ostensible birth to a 
make the first step toward supplying it by a se- | sudden and fortuitous introduction of foreign 
lection of such modern and approved prece-' usages and principles of law; on the continent, 
dents as would embod rand elucidate the gene- | they had been the gradual and spontaneous 
ral principles of ecclesiastical practice. _ |product of opinions deducible from and con- 
‘The peculiarity, therefore, which I claim’ nected with the dogmas and traditional prac- 
for the following pages will, [ trust, assist to! tices of the Christian religion iteelf. The 
excuse the faults which will be found in them, : church, as a governing power, possessed, si- 
and suggest to the candid reader, who is not | multaneously with the authority of inflicting a 
ignorant of the difficulties which attend the private penance for the more secret offences of 
adoption of a new method, an indulgence for ‘a minor grade, a corresponding jurisdiction to 
any imperfection of information, or crudeness impose a public admonition and censure on 
of remark, which the scrutiny of a critic may | offenders of a glaring and scandalous charac- 
detect. |ter; and to the exercise of the latter of these 
In making the assertion, however, that the | powers we owe the criminal processes of the 
method which I have pursued forms the peculi- ‘church pro salute anime, or for the reformation 
arity of these pages, I mean only to express of moral excesses, In the same manner, the 
that no complete or general compilation on this! circumstance of marriage being regarded in the 
subject has yet been submitted to the judgment | light of a sacrament or sacramental rite, necee- 
of the public, — ; sarily placed it, eh gee with all circumetances 
In the lucid and excellent sections on| connected therewith, entirely under the control 
Practice which have appeared in the new edi- | of the church. 
tion of Burn’s * Treatise on the Ecclesiastical) « Tig jarisdiction being, therefore, native 
Law,’ by Dr. Robert P hillimore, the same plan and inherent, received at the hands of Theo- 
has been followed ; though, owing to the range | dosius no more than a general confirmation 
of the work being too wide to allow the ampli-| and support. But from the simple text of the 
fication of any single department, they are ne-| Codex Phecdealanien by which aR bishops are 
cessarily on a small and limited scale. If the pronounced to be the proper judges in all cases, 
learned and talented Editor had extended his ‘ quoties de religione agitur,’ the Ecclesiastical 
plan so as to: embrace all the phases of practice | Jurisdiction received a liberal amplification in 
iscernible in the Ecclesiastical Courts, there | gueceeding ages, through the voluntary con- 
would have been no necessity for the present | cessions of the civil government ; for the skarch 
compilation, and I should have unhesitatingly subsequently aequired a complete power of -ad- 
suppressed the materials which I had collected judication, not only over the condyct of clerks, 
for it. : : ! te own revenues, and marriages, pow also over 
7 . =, the accessory questions of dower and alimony 
There is a an ae introduction, oc-| i. breach of faith in sworn compacts oF pro- 
cupying upwards of a hundred pages, in| misés, the talidity or invalidity of lat wills, the 
which the author treats very learnedly and | enforcement of legacies, and the administration 
historically of the jurisdiction of the courts ;| of a deceased person’s property... 
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{ ig 4. 8 was the tk 
Eeclesiastical Courts at the epdch of the : 
sion of the Norman conqueror to the throne of 
England; and they had already’ excited the 
jealousy and awekened the. late repentance of 
the. secular authorities, with whose — 
they.on many occasions clashed :and were suc- 
cessfully competed. In the. words of a great 
French antiquary ° describing their state at the 
time—‘ Curie Christianitatis amplissima fuit 
jurisdictio, cum questionum et causarum om- 
ium. quee nom modo res ecclesia sed et sacra- 
menta, et quidquid ex eis dubietatis oriretur, 
spectant, cognitionem sibi arrogasset.’ 
“Nothing of this kind was to be seen in 
England, at the time of the Norman conquest. 
Anglo-Saxon common law never recog- 
nised the principle of a separate civil or criminal 
jurisdiction, as exercised by the church, though, 
either out of respect to the eacred character of 
its members or from a sense of their superior 
learning and intelligence, it. had certainly ad- 
mitted the xe order to a participation in 
the municipal judicature of the country. For 
ever since the introduction of Christianity into 
England, the bishops had sat to hear causes in 
the county court, in conjunction with the eal- 
dorman or his sheriff.” 


acces- 


The divisions of Ecclesiastical Jurisdic- 
tion are thus stated :— 


“As regards the scheme of Ecclesiastical 
Jurisdiction, England is separated into the two 
provinces of the Archbishops of Canterbury 
and York, and these again, for the purposes 
of immediate control, are subdivided into the 
dioceses of the respective bishops of the Es- 
tablished Church. In addition to the latter, 
there are also the jurisdictions of the deans and 
a of the cathedral churches, and of the 
archdeacons, besides the peculiars, which ad- 
mit of no regular classification. The matter of 
the Ecclesiastical Jurisdiction, which is the 
subject of this compilation, belongs, in all its 
branches, in the first instance, to the consistorial 
courts of the archbishops and bishops. The 
Prerogative Court of the Archbishop of Canter- 


bury is confined to the testamentary questions 
of the province, and the Arches’ Court of Can- 
terbury is only appellate. 


’ “The courts of the deans and chapters have 
exclasive jurisdiction over matrimonial suits 
arising within their precinct, but now interfere 
with little else. 

“From the Arches and Prerogative Courts 
of Canterbury, as also from the corresponding 
courts of the province of York, the appeal lies 
to her Majesty the Queen in council. 


Mr. Coote then describes the proceed- 
Ings in crinnnal suits against clerks, under 
the 3 & 4 Vict. c. 86: Ist, by commission 
of inquiry ; and 2ndly, by letters of request 
to the Arches Court. The notices, articles, 
mode of proceeding, and forms are fully 





» “ Ducange, sub voc. Curie Christianitatis.” 
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condition of the cantinental| stated. _ Next come the description of 


criminal suits against laymen and clerks, 
and the citations, articles, mode of taking 
evidence, sentence,&c. = —™ 

In treating of civil suits, Mr. Coote, Ist, 
takes ecclesiastical causes, viz., defamation, 
with the citation, proxies, libel, and evi- 
dence, the sentence, penance, &c.; 2nd, 
perturbation of seat in a parish church, the 
citation, libel, &c.; 3rd, subtraction of 
church-rate ; 4th, suits to recover penalties 
for nog residence under 1 & 2 Vict. c, 106 ; 
Sth, grant of faculty. | 

Matrimonial causes are then treated of: 
Ast, divorce for adultery, including alimony, 
pendente lite; 2nd, divorce for cruelty; 
3rd, jactitation of marriage; 4th, restitu- 
tion of conjugal rights; 5th, nullity of 
marriage by reason of impotence; 6th, 
nullity by reason of former marriage ; 7th, 
nullity by reason of insanity or imbecility ; 
8th, nullity of marriage under 4 Geo. 4, 
c. 76. 

Mr. Coote next treats of Testamentary 
causes:—lIst, the course of aay 
therein; 2nd, subtraction of legacy; 3rd, 
interest causes; 4th, inventory and ac- 
count; 5th, distribution of intestate’s per- 
sonal estate ; Gth, suit to permit a bond to 
be sued on; 7th, citation to accept or re- 
fuse probate or letters of administration. 

The general practice is then stated, com- 
prising letters of request and service, forms 
of answers, mode of compelling the attend- 
ance of witnesses, forms of interrogatories 
and taking evidence, commissions to ex- 
amine witnesses, publication of depositions, 
&c. : 

The compulsory execution of sentences 
and proceedings in contempt are next set 
forth; and lastly the author treats of 
Appeals. 


; 


PROPOSED INVESTMENT OF TRUST 
MONIES WITHOUT THE AID OF 
COUNSEL AND SOLICITORS. 





Amonost the projects of the late session, 
a bill was introduced, bearing the names of 
Mr. Hope, Lord Courtenay, and Mr. 
Walpole, to facilitate the Investment of 
Trust Monies in the Improvement of Land. 
It recited that 


It is expedient that further facilities should 
be given for the — improvement of 
land: And that there may be now or here- 
after in the hands or standing to the account of 
the trustees of a settlement, will or codici, 
monies produced by the sale or — for 

R 


a 


« 
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equality of exchange of settled landed éstates | such sums have been 
power of sale or exchange, or under/ upon the report being d 


under a 
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trusts for sale in such settlement, will or codicil | the preetice of the court, then it shall be lawfal 
contained, or stocks or securities purchased | for the court, without requiring the atiendance 


with such monies, and which monies are liable | of 


to be laid out in the purchase of other lands, to 
be settled to the same or the like uses, or upon 
and for the same or the like trusts and purposes 
as the estates from the sale or ex 
which such monies were produced, and there 
may be now or hereafter in the hands or stand- 
ing to the account of the trustees of a settle- 
ment, will, or codicil, monies the produce of 
settled estates sold compulsorily or otherwise, 
for the tes rice of a railway or other public 
work or undertaking, or other monies, stocks 
or securities liable to be laid out or employed 
in the purchase of lands; and it may happen 
that the said monies, stocks or securities re- 
spectively may be advantageously laid out or 
employe 
lands remaining unsold or in set 
that there may 
or standing to the account of trustees or guar- 


dians for infants or others under legal disability, | 


or in the hands or standing to the account of 
the committees of persons of unaound mind, 
monies, stocks or securities, which may be ad- 
vantageously laid out or employed in the per- 
manent improvement of the lands of such in- 
fants, — of unsound mind, or others 
under 

by the bill, that trustees (with the consent of 
any person beneficially interested, in possession, 
if of full age) guardians, or committees, might 
apply to the Court of Chancery, by petition pray- 
ing that they may be authorized to lay out and 
expend money in the permanent improvement 


=n th t i t of | §¥ i 
in the permanen ee licttors and let in the evil of unqualified 


now or hereafter in the hands! practitioners, which it has hitherto been 


any counsel or solicitor, to make sn order 
confirm such report; and thereupon the trus- 
tees, guardians or committees concerned, shall 
be for ever fully released from all liability or 


§ 


e of| responsibility on aceount of or concerning the 


application of any such sums. 


Although this bill was withdrawn, soon 
after it was introduced we consider it 
important to call the attention of our 
readers to its provisions. It concerns the 
public as well as the profession, and ap- 
pears to be the first occasion (except an 
abortion one of Lord Brougham) on which 


‘an attempt has been made expressly to 


rsede the services of counsel and so- 


the object of the legislature toexclude. It 
is manifest that the persons who would put 
this act into operation could not do it them- 
selves; they must employ some agent to 
assist them, who, under the promise of 
charging less than a solicitor, would lead 
them into difficulties and generally into 


al disability. It was then proposed | greater expense. 


Here is another instance of the introduc- 


tion into parliament of pernicious measures 
just at the close of the session. In this case 


it was promptly stopped, but there ought to 
be a standing order that no law bill should 


of any land vested in or intrusted to them to be | be brought in later than the first week after 
advanced out of any such trust monies, stocks | Easter, without the special leave of both 


or securities. 
And that, upon the presentation of any 


houses. 


such petition as aforesaid, it shall be lawful | ptyRLIC RECORD BUILDINGS ON 


for the said court, without requiring the 
attendance of any counsel or solicitor, to 
refer it to one of the Masters of the said 
court to make all necessary and proper in- 
quiries, and to consider all such evidence, 
estimates, and valuations as shall be pro- 
duced before him in relation to the matter 
of such petition, and to report whether in 
his opinion it will be beneficial to all per- 
sons interested that the projected improve- 
ments or any part thereof should be made, 
and whether the sum or sums of money in 
the petition mentioned, or any part thereof, 
should be advanced. 


After providing for the confirmation of the 
Master’s report, it was then proposed to 
enact, That after any sum shall have heen 
eo advanced such trustees or guardians or 
committees may apply to the said court, for 
a reference to one of the Masters, to as- 
certain that the eame have been properly ex- 
pended ; and upon a report being made that 


‘ 


THE ROLLS’ ESTATE. 





Tur Sixth Report of the Commissioners 
for the Improvement of the Metropolis has 


|just been published, from which it appears 


that the government have determined to 
build the various depositories, rooms, and 
offices required for the safety of the invalu- 
able public recorde of the kingdom. The 
plans of the building and the site of the 
Rolls’ estate have been approved by the 
Master of the Rolls. 

The approaches to this important build- 
ing will be connected with the general im- 
provement of the metropolis by a large 
central avenue from the north side of St. 
Paul's. The new opening from Piccadilly 
to Long Acre will be extended to Carey 
Street. That street will be widened, and 
a new street extended eastward to join the 
intended improvements in the city. These 
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hes are not finally arranged, but, Cole, who was directed by Lord Langdale to 
the record building, which is the first great'| give to Mr. Pennethorne all the information .in 
step in the measure, seems settled and| 8 power. 
determined. “Your Majesty’s commissioners were in- 
The following is the renort +=- formed by Mr. Richard Lambert Jones, that a 
g Sport : plan for the formation of a street intended as a 
“The Viscount Morpeth, chief commissioner | central communication between the eastern and 
of your Majesty’s Woods and Forests, having, | western divisions of the metropolis, —that is to 
as chairman of this commission, submitted, by | say, between the great leading thoroughfares of 
the request of your Majesty’s Secretary of | Ludgate-hill, Fleet-street, and the Strand on the 
State for the Home Department, certain plans |south, and Snow-hill and Holborn on the 
which had been prepared by Mr. Pennethorne |north,—had been under the consideration of 
under his direction for the building of a} the London Bridge Approaches’ Committee two 
Office, and for making the neces-|years ago; but that improvements in pro- 
sary — thereto,—together with a me- | gress, and contemplated in other parts of the 
morandum as to the practicability and expe-|city, had subsequently led to its suspension. 
diency of effecting these objects, in con-|The line then proposed, commencing at the 
nection with the appropriation of a portion western extremity of Cheapside, and extending 
of the Rolls’ Estate in Chancery-lane,—your | to the site of the late Fleet-Prison, would have 
Majesty’s commissioners have taken these | passed over Farringdon-street by a bridge, and 
s, with the accompanying memorandum, | would have terminated at the city boundary in 
mato their consideration; and having heard | Fetter-lane, with a branch exten ing north into 
evidence thereupon to the extent which the Holborn, nearly opposite to Furnival’s Inn, Of 
terms of their commission were deemed to jus- | theline proposed by Mr. Pennethorne, (towhich 
tify, they now humbly beg leave to report to your Majesty’s commissioners will refer hereaf- 
your Majesty the reeult. ter,) though not identical with the line above ad- 
__ “The plans laid by Viscount Morpeth before | vertedto, Mr. Richard Lambert Jones expressed 
this commission were four in number; two a favourable opinion. He considered that the 
showing the site of the proposed building and | line exhibited in plan No. 2, would, if slightl 
the intended approaches thereto, and proposing, altered, be at least as good as any which coul 
in connexion with that site and those ap- | he devised: and he thought it probable that, if 
roaches, the execution of a line of street to the Commissioners of her Majest *s Woods 
orm a main central thoroughfare between the | could effect arrangements with the Doractaiien 
eastern and western divisions of the metropo-| of London, by which the appropriation of the 
lis; the remaining two exhibiting the general coal duties to purposes of metropolitan im- 
arrangement and disposition of the interior of | provements could be placed upon an amended 
the building, and the space proposed to be made | footing, the authorities of the city would, out 
available for its intended purposes. of any funds which might then be placed at 
“Your Majesty’s commissioners were in-' their disposal, at once undertake to form the 
formed that plans Nos. 3 and 4 had, in refe- pa within their own boundary. Mr. R. L. 
rence to the points immediately above-men-' Jones further stated it to be his opinion, that 
tioned, received the approval of Lord Langdale, | whatever difficulties might impede the comple- 
the Master of the lls. Into the fitness, 'tion of the whole plan No. 2, including the 
therefore, or the applicability of those plans to entire communication east and west of Fetter- 
all the requirements of a depository for public lane, the execution of the more limited plan 
records they did not deem it incumbent upon | No, 1, as proposed by Mr. Pennethorne. com- 
them to inquire minutely. Their attention was | prehending the space between Fetter-lane and 
directed, in the first place, to the plans which | Chancery-lane, would of itself effect a great 
have been devised for improving the communi- | improvement. 
cations in the vicinity of the proposed site; | ‘‘ From the evidence of Mr. Henry Cole, your 
and, secondly, to the capacity and eligibility of | Majesty’s commissioners were enabled to in- 
the site itself; having reference not only to the |form themselves respecting the several build- 
exigencies of the present time, but to any pro- | ings in which the public records are at present 
bable demand for the enlargement of the build- | deposited. No one of these buildings, accord- 
ing within the next century. ing to the evidence adduced before this com- 
“In directing their attention to the matters| mission, appears to have any special aptitude 
falling more especially within their own pro-' for the purposes to which it is applied ; and in 
vince, your Majesty’s commissioners examined | some instances it may be stated that they are 
Mr. Richard Lambert Jones, the chairman of| decidedly unfitted to those purposes. Partly 
the London Bridge Approaches’ Committee ; | from want of space, and partly from apprehen- 
Mr. Henry Cole, one of the assistant keepers | sion of fire, the reception of the more modern 
of the Records, acting, it is understood, on this | and current class of records is understood to 
occasion, with the permission of the Master of| have been suspended; and from these and 
Rolls ; and Mr. Pennethorne, the professional | other causes, the expense of lodging, maintain- 
adviser of the commissioners of your Majesty’s| ing, and protecting the recorde which are in 
Woods upon all questions of metropolitan im-| charge, is stated to be from 1,500/. to 2,000. 
provement, who had also on this occasion been| per annum. 
proceeding in communication with Mr. Henry! “Your Majesty’s commissioners are in- 
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formed by Mr. Henry Cole, that the plans of 


Mr. Pennethorne having reference more imme- 
diately to the accommodation of those records, 
have been prepared in communication with the 
Master of the Rolls, from measurements fur- 
nished by Mr. Henry Cole himself, and in 
great measure under his own immediate super- 
vision :—that he considers them to present 
the best means of providing for the pressing 
exigencies of the present period, looking to the 
difficulty which the crowded state of the metro- 
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end of Newgate-street; and, widening the 
north side of that street, would have terminated 
in Cheapside. The plan which has been sub- 
mitted for the especial consideration of your 
Majesty’s commissioners, differs from the for- 
mer plan in some essential particulars :—it di- 
verges southwards from Long Acre into Carey- 
street, Lincoln’s-inn; traverses the north side 
of the Rolls Estate into Fetter. lane; and pro- 
ceeds thence (in a line nearly identical with one 

roposed by Mr. hang the City Surveyor) 


polis must interpose to the accomplishment of | by a bridge over Farringdon-street ; passing by 
any plan upon a fitting scale and of more ex-j the Sessions House Old Bailey, and Newgate 


tensive dimensions:—and that the Master of 
the Rolls had very carefully inspected these 
plans, had suggested alterations while they 
were in progress, and, he had every reason to 
believe, had at length signified his approval. 

“ Your oe commissioners believe that 
they are justified in inferring from the same 
evidence, that inthe selection of a site for the 


| 


‘Market, to the west-end of Cheapside. 


“Your Majesty’s commissioners are in- 
formed, that the division southwards of the line 
of street from Lincoln’s-inn Fields and New- 

uare, Lincoln’s-inn, has been proposed by 
Mr. Pennethorne, in consequence of communi- 


‘cations with the Benchers of Lincoln’s-inn and 
with the trustees of Lincoln’s-inn Fields, held 


proposed building, the Master of the Rolls is of two years ago in reference to plans framed for 


opinion, that preference should be given to the 
immediate neighbourhood of the Inns of Court, 
and as far as possible, both on grounds of con- 
venience and of economy, to the appropriation 
of the Roll’s Estate, or some portion of it, to 
that purpose. 

“From the evidence of Mr. Henry Cole, 
your Majesty’s Commissioners were informed 
that the epace which the records now in charge 
would occupy in any building provided for 
that pu 
that if the Welch and other records not at 
present actually in charge were added to that 
collection, these requirements would be in- 
creased to 225,000 cubic feet ; and that, look- 
ing at the probably increased deposits within 
the next century, there would be a further addi- 
tion of not less than 200,000 cubic feet re- 
quired within that period, making a total of 
425,000 cubic feet for the deposit of records 
alone. The requirements for access and ven- 
tilation, however, it is represented to your Ma- 


jesty’s commissioners, would considerably ex-' 


ceed that amount. It would involve, in Mr. 
Henry Cole’s opinion, the appropriation of a 
space amounting to about 3,000,000 cubic feet 
for all pu 
_ of space could be provided, Mr. Henry Cole is 

of opinion, looking to portions of the estate 
which would still be unappropriated, that the 
probable exigencies of the next 100 years 
would be amply met by the proposed arrange- 
ments, 


“Mr. Pennethorne produced before your 
Majesty’s commissioners a plan which he in- 
formed them had been prepared in the year 
1834,—had been submitted by him to a com- 


‘locality h 





| cord Office the largest 
se, would be 160,000 cubic feet ;; Rolls Estate; and, at t 





‘Select Committee of 1838 on 
rposes. Assuming that such extent | 


r 





other purposes, and not proceeded with in con- 
sequence of the opposition which would have 
arisen in op vom if any portion of that 
been affected. 

“Your Majesty’s commissioners are also in- 
formed, that a further object of Mr. Penne- 
thorne, in diverting that portion of the line 
extending from Carey-street to Fetter-lane, was 
to render available for the purposes of the Re- 
pas portion of the 

e same time, in con- 
formity with the recommendation of Mr, 
Braidwood, and the requirements of the Mas- 
ter of the Rolls, to provide, in the isolation of 
that building, an additional means of security 
against fire. 

“The portion east of Fetter-lane is repre- 


sented by Mr. Pennethorne as being a shght 


modification of that proposed by Mr. Bunning, 
so as to unite Mr. Bunning’s general line 
with his own. 

“Mr. Pennethorne is of opinion, that the 
line now submitted to your Majesty’s commis- 
sioners, in plan No. 2, would, as a thorough- 
fare, compared with the line heer to the 

Metropolitan Im- 
provements, afford an equally advantageous 
channel for the general traffic of the town; 
while it would be more effective in relieving the 
present excessively crowded trafic of the 
Strand, and este present more convenient 
means of communication between the Record 

ce and the Courts of Law, in the event of 
ose courts being ever erected in the same 
locality. 

“Your Majesty’s commissioners, as 
have already intimated, did not feel it incum- 


mittee of the House of Commons, and in part| bent upon them to examine Mr. Pennethorne, 


appended to their report in 1838,—and had, in 
certain portions, and to a limited extent, been 
already executed. Proceeding eastwards from 
Long Acre, the line of thoroughfare then pro- 
posed by Mr. Pennethorne would have passed 
along the south side of Lincoln’s-inn Fields; 
across New-equare and Fetter-lane ; over Far. 
ringdon-street by a bridge; thence to the west- 


as to the details of plans Nos. 3 and 4. Incj- 
dentally, however, in reference to the question 
of a subsequent extension of the age ae 
think it right to notice, that the walls, accord- 
ing to his plans, would be built of sufficient 
thickness to carry another story, whenever re- 
ra and that the building might, By a. 
uture time, be extended over the site of the 
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judges’ chambers, and seven houses on the 
lls’ Estate, fronting Chancery-lane. 

“ The plan No. 2, may be divided into three 
portions, viz., the portion west of Carey-street ; 
—the portion more immediately connected with 
the proposed Record Office, extending from 
Carey-street to Fetter-lane ;—and the portion 
east of Fetter-lane, the whole of which last is 
within the limits of the city. 

“The centre portion of this plan, and that 
to which alone your Majesty’s commissioners 
think it necessary at present to direct their 
attention, is shown more at large on the plan 
numbered 1 in the Appendix; and Mr. Penne- 
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the attention of your Majesty’s Government to 
the central portion only of that plan,—that 
portion, for the execution of which the acquire- 
ment of property would become necessary in 
reference to any immediate proceeding con- 
nected with the erection ofa new Record Office ; 
and, luoking to the testimony of Mr. Richard 
Lambert Jones in favour of executing such 
portion, even in the event of the more extended 
line not being adopted ;—looking to the ap- 
proval by the Master of the Rolls of the parti- 
cular site proposed for the Record Office, and 
of the approaches thereto ;—and looking to the 
evidence of Mr. Venncthorne, showing the ad- 


thorne is to be understood as having hitherto | vantages which would accrue to the public from 
confined his estimates to this portion. | connecting these important objects with each 

“The object of the plan No, 1, is to distin-' other,—your Majesty’s commissioners are of 
guish by colours the Rolls Estate from other! opinion that, if measures be adopted by the 
“apd in the immediate vicinity ; and to ex- | Government for the erection of such a build- 

ihit the requirements of the proposed Record | ing, such portion of Mr. Pennethorne’s pro- 
Office in respect to site,—whether by occupz-' posed liues of streets as are comprised in plan 
tion of parts of the Rolls Estate, or by acqui-| No. 1, should be at the same time executed. 
sitions of other property, and for the formation Your Majesty's commissioners think it their 


of streets srocnd the buildin ‘duty, however, at the same time to add, that 


“The net ultimate cost of purchasing these the line of communication 


tba aaah by plan 


properties, of forming the streets in the imme- | No. 2, is (irrespectively of the special advan- 


diate tf 

proposed 

plans, would be— 

For the cost of the building £175,000 
” of the fittings 31,500 





For purchases . ° 
Deduct probable return from 
ground.-rents . , ; 
———— 243,500 


Total net cost . £450,000 


‘In the memorandum referred to this Com- 
mission, with the plans, Mr. Vennethorne 
observes, that the cost of tue purchases may 
be apportioned thus :— 


For the Record Office. » £130,107 
For the improvement of the thorough- 


£243,015 

The gross sum being nearly in accordance with 
that stated in his evidence before this commis- 
sion. 
“ Your Majesty’s commissioners are not ap- 
ptized of the funds out of which it would be 
bah to defray any portion of this expen- 
iture ; nor are the evils to the remedy of which 
those funds would be more immediately ap- 
plied, a fitting subject for comment on the part 
of this commission. On the other hand, the 
—— for providing vent for the over- 
crowded traffic of the central portions of the 
metropolis, by the formation - new thorough- 
res in a direction east and west of Temple 
Bar, has been so frequently urged in evidence 
before Select Committees of Parliament, that 
your Majesty’s commissioners have not felt it 
requisite to oa further evidence on this point 
on the present occasion. ‘I'hey think it neces- 
sary, indeed, at the present moment, to direct 


and of erecting and fitting up the | 
cord Office, according to these ; 


1!£2,998 


tages of erecting an office for the records of the 
kingdom on the site suggested) the most eligi- 
ble and the most practicable line for connect- 


ing the eastern and western portions of the 
metropolis, and that it would very advantage- 


— 206,500 | ously increase the facilities of communication 


within the same. 

“Your Moajesty’s commissioners have the 
eatisfaction of adding that, having submitted 
the preceding pages of this report to the Mas. 
ter of the Rolls, his Lordship has signified his 
approval both of the plans for the Record 


| Office, and of the site proposed for the build- 


ing. 

° (L.S.) Morrerns. 
(L.S.) Lytrceton. 
(L. 8S.) CoLtnorne. 
(L. 8.) Joux Cuarces Ilerrigs. 
(L. 8.) Joun Hempuery. 
(L. 3 GeorGe CARROLL. 
(L.S.) Ropsertr Harry [nGuis. 
(L.S.) Cuarves Lemon. 
(L. $8.) Henry Tuomas Hore. 
(L.8.) ALEXANDER MILNE. 
(L.S.) CHarves Gore. 


Office of Woods, &c., 15th July, 1847. 





CONSTRUCTION OF THE BANK- 
RUPTCY AND INSOLVENCY ACTS. 


ORDER OF PROTECTION.--PLEA IN sae? i 
COMMISSIONERS’ JURISDICTION. 


Jones v. Pontifez. 


Tue defendant ix this auit presented his pe- 
tition to the Court of Bankruptcy, which was 
duly filed, and in the schedule to such petition, 
the defendant included the name of the plaintiff, 
and the amount for which this action was 
brought, viz., 301. 3s. 2d. On the 23rd of 
April, 1845, the defendant obtained his final 
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order for protection from process under 5 & 6 
Vict. c. 116, and 7 & 8 Vict. c. 96. In the pe- 
tition was contained a proposal that the defend- 
ant should pay into the hands of the official as- 
signee the sum of 2/. monthly, for the gradual 
liquidation of his debts. The defendant failed 
in keeping Aor instalments pursuant to such 
proposal. e plaintiff was appointed the trade 
assignee. On the 12th Jan. 1846, the plaintiff 
(a butcher) brought his action to recover the 
amount of his debt, 302. 3s. 2d., for meat sup- 
plied to the defendant, being for the same de 

as was included in the defendant’s schedule. 
The defendant appeared to the action, but did 
not plead thereto, being advised that he could 
not plead his protection in bar. Ju nt was 
signed by default. On the 15th April, 1847, a 
writ of sci. fa. was issued to revive the judg- 
ment, and notice thereof, dated 30th April, 
1847, was shortly afterwards served upon the 
defendant. The defendant took no notice of 
the sci. fa., whereupon a ca. sa. was issued, 
and he was taken and put in 


torneys applied to 


Construction of the Bankruptcy and Insoloency Act.—Correspondence. 


fendant, having filed his petition in the Court 
of Bankruptcy, and included the name of the 
plaintiff, and the amount for which this action 
was brought in his, the defendant's schedule to 
such petition, and obtained his final order for 
protection from process under 5 & 6 Vict. c. 
116, and 7 & 8 Vict. c. 96, previously to the 
commencement of this action. This summons 
was attended by the attorneys of the plaintiff 
and defendant. 

Mr. Baron Platt was of opinion, that the de- 
fendant could not have pleaded his protection 
in bar to this action—that the defendant not 
having kept up his instalments pursuant to 
the proposals contained in his final order, was 
nothing to the plaintiff—that the commissioner 
had power to imprison the defendant for such 
default. 

The plaintiff’s attorney then stated, that the 
defendant had renewed the debt by entering 
into a fresh contract, and had paid money to 
him on account. The judge accordingly 


ol at Worcester.| adjourned the summons till 27th July, 1847, 
On the 20th July, 1847, the defendant’s at-| for an affidavit of these facts. 


When the 


r. Commissioner Holroyd, | parties again attended, it did not appear from 


who was then sitting for Mr. Commissioner | the plaintiff’s attorney’s affidavit, or otherwise, 


vans, the commissioner who had signed the | that the defendant had renewed the debt. 


But 


defendant’s protection,) through Mr. Lucas, | the judge stated that the defendant having neg- 


their counsel, who moved the court for an order 
to discharge the insolvent from the custody of 
the keeper of the gaol at Worcester. fh 
Commissioner Holroyd, after hearing the argu- 
ments of Mr. Lucas, refused to make such 
order. Mr. Lucas thereupon made the follow- 
ing indorsement upon his brief, which was read 
over to the commissioner and approved by him, 
and signed by Mr. Lucas. 
“Mr. Commissioner Holroyd says, he is of 
an, the 29th sect. of 7 & 8 Vict. c. 96, ap- 
ies to cases where a protecting order has 
en granted under the 28th sect. of that act, 
and therefore the prisoner is not entitled to his 
discharge by virtue of that 29th sect. The 
commissioner is further of opinion, that the 
case of Toomer y. Gingel* does not sufficiently 
decide, that the prisoner might not have pleaded 
in bar to the plaintiff’s action, the plea given 
by the 10th sec., 5 & 6 Vict. c. 116, as in the 
present case the final order is not merely an 
order for protecting the person (as in Toomer 
v. Gingel) but for protection and distribution, 
and as the 74th sect. of the 7 & 8 Vict. c. 96, 
enacts, that (except as herein provided) the 
5 & 6 Vict. c. 116, is not repealed or in any 
way altered—and there being nothing in the 
7 & 8 Vict., aK Tarr or affecting the plea in 
bar given by the 5 & 6 Vict. c. 116, s. 10, the 
commissioner cannot order the prisoner’s dis- 
charge under any general jurisdiction the court 
may possess.” 
he defendant’s attorney, therefore, on the 
23rd July, 1847, took out a summons to show 
cause why the defendant should not forthwith 
be discharged out of the custody of the keeper 
of the county gaol at Worcester, he, the de- 





* Law Journal Reports, Dec. 1846, Com. 
Pleas, p. 255, 





lected to take notice of the sci. fa., he wished 
to consider that point, and took the papers 
home with him. On the following morning 
the judge made the order for the defendant's 
discharge, but no action to be brought. 

Plaintiff's attorney, Mr. H. D. Draper. 

Defendant’s attorneys, Messrs. Smith, Wit- 
ham, and Brookfield. 


ee 


SELECTIONS FROM CORRESPON- 
DENCE. 





To the Editor of the Legal Observer. 
ATTORNEYS’ GOWNS. 


Sir,—I have seen with some surprise that 
you advocate the use of the gown by attorneys 
attending the County Courts as advocates! 
upon what ground I know not. Respectable 
solicitors require no badge of distinction, and 
why should they choose this time of all 
others to assert their dignity? The legislature 
has so far thought proper to insult them, as to 
make it dependent upon the whim of the judge 
—it may be of only eight years standin 
whether they shall be heard or not—or wh 
they shall receive any fees! The only use of 
the gown as it appears to me is, that there is a 
little bag attached, in which barristers used of 
old to put their fees, and as caps are not worn 
in court, it may be useful to hold the bag to 
the judge when they have to pray that he will 
“ have mercy upon the advocate.” I have met 
with the inclosed letter, which expresses the 
universal feelings of the Manchester attorneys. 

Manchester. A Constant Reaper. 


The following is extracted from the letter 
referred to :— 
*T have received a circular letter from Mal- 


Selections from Correspoudence.— Proceedings of Law Societies. 


don, urging me and others of the profession in 
Manchester, to assert our privilege of wearing a 
gown before the magistrates in petty sessions, 
at the oe - mye =r more 
ar. ore the judges at the new County 
, What my friends propose by bedeck- 
ing themselves in their peacock’s feathers, I 
know not. If some test of the honour and 
abilities of those attending the courts could be 
applied before the gown was put on, I grant it 
ht be a source of ambition to earn such a 
: but it is not proposed to exclude the 
disreputable practitioner. It is not for a mo- 
ment supposed that the gown would add either 
to the abilities of the wearer, or induce the low 
Practitioner to leave off their nefarious prac- 
tices. Indeed, I fear it would tend to raise the 
low practitioners upon more of a level with the 
respectable, in the eyes of the lower orders, and 
in so much do harm. The time it is proposed 
to introduce the gown appears to me very ex- 
traordinary. Attorneys a lived, and as a 
body have been highly trusted and highly re- 
ted for so many years, that they have 
hitherto wanted no outward show; but now the 
legislature has established courts throughout 
the kingdom expressly excluding attorneys from 
practising in them, excepting on sufferance, and 
In nine cases out of ten no fees allowed, they 
are urged to support their dignity, but at the 
same time to kiss the rod that is to scourge 
them—to strut about the courts with their 
owns, mere shells, the kernels being removed. 
sincerely trust the County Courts may prove 
of service to the public, but unless attorneys 
are admitted, and small but remunerating fees 
are allowed them as a matter of right, I doubt 
it. The wary will at all times overreach the 
unwary, and I defy the judge to unravel the 
case. As to Manchester the attorneys are too 
wise to adopt the gown; if retained by their 
chents they will attend the court as now con- 
stituted, but not unless they are retained, and 
their clients will not have less confidence in 
them, or less respect for them if they appear in 
their black coats. 


“An Otp LAWYER.” 


ATTORNEY.—COSTS. 


A., Mving within the jurisdiction of the South- 
wark Court of sg Cee prior to the establish- 
ment of the New County Courts, was sued for 
a debt of 4/. odd, in the Court of Requests. 
His attorney advised him to defend the action, 
and that the Court of Requests had exclusive 
jurisdiction to debts of 5/. A writ of trial was 
issued, and a verdict found for the plaintiff. 
It appears that by a subsequent act, the superior 
courts had a concurrent jurisdiction, and which 
the defendant’s attorney neglected to look at. 

Is the attorney liable in damages to the de- 
fendant in consequence ? 

Can the attorney, considering such neglect, 
recover his costs from the defendant? 
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WITNES88,— SHAREHOLDER. 

Is a shareholder in a joint-stock bank, and 
who is not a public registered officer of it, a 
competent witness on behalf of the bank, in an 
action by its public registered officer, against a 
party for recovery of the amount of a bill of 
exchange. 

An OLp SuBSCRIBER. 





PROCEEDINGS OF LAW SOCIETIES. 





METROPOLITAN AND PROVINCIAL LAW 
ASSOCIATION, 


The Committee of Management have issued a 
concise statement of the objects of this Asso- 
ciation, abridged from the former address, with 
a list of the members at present enrolled. 

The Country Law Societies are zealously sup- 
porting the association, as will appear from 
the following resolutions :— 


YORKSHIRE LAW SOCIETY, 


Ar a General Meeting of the Yorkshire Law 
Society, held at Rockwood’s Hotel, Pave- 
ment, York, on Friday the 16th July, 
1847. William Richardson, Esq., the 
president, in the chair. 

It was resolved, 

That this meeting approves of the objects of 
the Metropolitan and Prorindal Law Associa- 
tion, set forth, in the address of the committee 
of management, and ie of opinion that the time 
has arrived when a general union of all the 
members of the profession is imperatively re- 
quired, for the purpose of resisting further ag- 
gressions upon them. 

That the members of this society in their 
various societies throughout the country, be 
requested to submit the address to such gentle- 
men as may offer themselves as candidates at 
the next general election, to ascertain their 
views arol sign, Negi matters therein contained, 

reparatory to the state of the profession being 
rought before parliament. 

That the new association be recommended to 
the cordial support of the profession in this 
county, and that a donation of 25/. in aid of 
its funds be made by this society.* 


MANCHESTER LAW ASSOCIATION, 


Resolved,—That Mr. Crossley, Mr. Makin- 
son, Mr. Heron, (Town Clerk of Manchester,) 
Mr. Gibson, (Town Clerk of Salford,) Mr. 
Allen, and the Hon. Secretary, be appointed a 
deputation for the purpose of submitting to the 
members for Manchester and Salford, the 
address issued by the Metropolitan and Pro- 
vincial Law Association, and to request their 
earnest consideration of the same. 
DENBIGHSHIRE AND FLINTSHIRE LAW A8- 

ROCIATION. 
At a General Meeting of the Denbighshire 





¢ We stated the substance of these resolu- 
tions on the 24th July, p. 295, ante. 
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and Flintshire Law Association, held at|a “eommon ‘law ‘tourt, it: should meation 


Ruthin, July 26, 1847. Mr. Peers. ia the 
chair. J ‘ 
Resolved, (inter alia), 


That a copy of the address of the Metropo- 
litan and Provincial Law Association be for- 
warded to such gentlemen as may offer them- 
selves as candidates for the’ counties and 
boroughs of Denbigh and Flint, at the ap- 
proaching genvral election, for their serious 
consideration of the topics thercin referred to, 
per to the state of the profession being 

rought before parliament; and that the mem- 
bers of this society who may be retained as 
electioneering agents, be requested to call the 
earnest attention of the respective candidates to 
the subject-matter of the said address. 
J. Lewis, Hon, Secretary, 





_ On the subject of these parliamentary exer- 
tions we refer to another part of this number, 
p. 361, ante, 


_- a 
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ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS, 





Common Zaw Courts. 
LAW OF ATTORNEYS. 


ACTION BY AN ATTORNEY. 
See Venue. 


ARREST OF ATTORNEY. 
See Privilege. 


ARTICLES OF CLERKSHIP. 


Enrolment.— Return of premium.—Where in 
September, 1843, a party was articled to an at- 
torney, who neglected to have such articles 
duly enrolled, but at the time of the execution 
handed them over to the clerk to keep them 
safely, and never afterwards took any measures 


clerk that he was ae of the necessity of 
such enrolment, and thought everything neces- 
at had been done until November last, and 
had eince made ineffectual attempts to induce 
his master to get the articles enrolled, and was 
treated with persgnal violence by him; the 
court granted the clerk permission to enrol the 
articles himself, and directed that the service of 
such clerk (three years and a-half) should be 
computed from the date of his articlee, 

And also granted a rule calling upon the at- 
torney to show cause why the clerk should not 
be discharged from his articles, and why it 
should not be referred to the Master.to report 
what part of the premium should be returned. 
Ezparte John Unwin, 34 L. O. 13. 


ATTACHMENT, 
See Undertaking, _ . 


BILL OF COSTS. | ‘ 

1. Chancery.— Common Law. ~~ Where an 
attorney’s bill contains charges for tusiness 
done in the Court of Chancery dnd-aléb in 


‘| cha 


‘pointed by the Court of 
to get them enrolled; and it was sworn by the! 


a debt due to the estate, a judge’s order was 
| made by consent to stay proceedings on px 


éach court m ‘which: such business.was dost, 
Therefore, wherd a bill:stated that: some of the 
arged were for basiness done in the Court of 
Chancery, and it did not appear in what conit 
the other business was ‘done, exc¢pt. thatthe 
items showed that it must have been in ome of 
the superior common ‘law courts: Heid, inpuf- 
ficient, under the 6 & 7 Vict. c.73. IJosmey v. 
Marks, 34 L. O. 107. rh 
2. Court in which proceedings are taken.—Ani 
attorney’s bill must show the court and the 
cause in which the business referred to in it, or 
the greater part thereof, was done. par- 
ticulars should be expressly statzd, (held to be 
necessary by Maule, J.,) or must be capable of 
being collected by fair and reasonable intend- 
ment from the nature of the several items of 
charge. Martindale y. Falkner, 2 C. B. 706. 
Cases cited in the judgment: Lewia ry. Pam 
rose, 13 Law J,(N.S8.) Q. B. 218; 6Q.B 
265; Frowd rv. Stillard, 4 C. & P. 51. , 


3. An attorney's bill must give in some part 
of it substantial information of the cout im 
which the business has been done. -Euglekeart 
v. Moore, 4 D. & L. 6€. 

Case cited in the judgment: Lewis v. Primrese, 

6 Q. B. 265. 


CERTIFICATE, RENEWAL OF. 


Where an attorney has neglected to procure 
a stamped certificate to practise within twelve 
months from the time of his admission, the 
court will, under special circumstances, dis~ 
pense with his giving the requisite notices 
under the rule of Easter Term, 1846, and allow 
him to take out his certificate at once, without 
payment of any arrears. Exparte Weymouth, 
34 L, O. 252. . 


CLIENT. 


In an action brought in the name of the ex- 
ecutor of a deceased p by a receiver ap- 
neery, to recover 


ment by the defendant of a certain sum, to- 
gether with “costs to be taxed as between m- 
torney and client:” Held, on motion to re 
view the Master's taxation, that the costs of 
obtaining the requisite permission of the Coart 
of Chancery to bring the present action, were 
not costs which the defendant was bound to 

y under the above order. Lépscombe v. 

er, 4D. & L. 125, 


COUNSEL S SIGNATURE. 

A verdict having been taken for the plains 
subject to a ly be settled by a barrister, 
the defendant having refased to procuss 
the signature of a serjeant to the case whenep 
settled, the court a rule, that the recerd 
and postea should be delivered by the associate 
to the plaintiff, unless the defendant should, 
withm a weck, cause the case to be signah 
Doed. Philtips y. Rotiings, 2 C.B.842.. — - 

- . LIEN, Ace a 
F. and R., attorneys in partwership, are @mn- 
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ployed by J. AR. dias, and F. is afterwards em- 
ployed by J. as his attorney, and in respect of 
work done after the death of R., certain deeds 
are given into the custody of F. by J. The bill 
of costs for work «done by F. after the death of 
R. was paid by J., but 
ag 

; , that F. had no lien on those deeds so 
as to enable him to retain them in respect of 
the bill of costs due from J.toF.& R. In re 
Ford, 34 L. O. 277. 

NEGLIGENCE. 


Filing return of writ.—-Under the 2 W. 4, c. 
39, 8.10, which says, that the writs therein 
mentioned “shall be returned non est inventus, 
and entered of record,” an attorney is bound 
to make the return of non est inventus, and to 
brivg the writ, with such return, to the proper 
officer of the court to be by him filed of record. 
The word “returned” in the statute includes 
filing so far as an attorney can file a writ. 

In an action against an attorney for negli- 

ce, the declaration alleged ‘‘that the de- 
endant did not nor would file the said writs.” 
Held, that if there was any sense of the word 
“ file” in which an attorney could be liable to 
perform that duty, the declaration would after 
verdict be good; that in this case there was such 
a sense of that word, as he was bound to brin 
the writ to the proper officer in order to be file 
of record. The j dee having received evidence 
of what was the practice in this respect, directed 
the jarors, that the omitting to act in accord- 
ance with an established practice was negli- 
ence, and he left it to them to say whether 
at practice had been so well understood that 
the plaintiff had becn guilty of gross negli- 
ence. Held, no misdirection. Heanter v. 
aldwell, 34 L. O. 11. 


PRIVILEGE, 


‘ County Court.—Arrest.—On motion to dis- 
charge out of custody an attorney of this court 
who had been arrested whilst attending in his 
professional capacity at a County Court: Held, 
that the affidavit need not show that he had 
— the roll of attorneys of the County 

urt, in pursuance of the 6 & 7 Vict. c. 73, 8. 
27 ; or that there was no roll of attorneys kept 
in the County Court. Clutterbuck v, Hulls, 4 
D.& L:80. 


joint account was 


; TAXATION. 

In the year 1840, an attorney in London em- 
ployed an attorney at Cambridge to prosecute 
a person for bribery. ‘here was no agreement 
as to agency charges. In the year 1841, a bill 


wus delivered, and another im the year 1942, 
both unsigned. In the year 1847, a signed bil 


was delivered, and a month afterwards an ac- 
tiom was commenced. A judge at chambers 
having made an order to tax the bill: Herd, 
on motion to rescind the order, that the bill was 
tatable, (overruling In-re Simmonea, 3 D. & L. 
356} and that the delivery of the signed ‘ball 
was a ‘special’ circumstance.’ which autho- 
rized the taxation, although the defendant 
might have taxed the unsigned bills. Billing 
v. Co; , 34 £. O. 159. eas 
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UNDERTAKING, 


Consideration. — Attachment, — Final judg- 
ment having been signed against G., his at- 
torney wrote to the plaintiff as follows :—* In 
consideration of your agreeing to suspend exe- 
cution upon this judgment, I hereby undertake 
to make an arrangement with you respecting 
eee of the debt and costs prior to G, 
= discharged from prison uuder his present 


etainers; or in the event of your not agreeing: 


to the terms offered by me, to inform me in 
sufficient time of G.’s intended discharge, so 
that you may not be deprive:! of your power of 
lodging a detainer against him:’’ Held, not to 
amount to such an undertaking to pay debt and 
costs as the court would enforce. 

It is no answer to a rule calling upon an at- 
torney to perform an undertaking given ina 
cause in this court, that he is not an attorney 
of thiscourt. Thompson y. Gordon, 4 D. & L. 
49. 

VENUE. 

Action by attorney.—In an action by an at- 
torney since the Uniformity of Process Act, he 
does not waive his privilege of retaining the 
venue in Middlesex, by suing in person, without 
namiog himself as attorney on the record, 
Cutts vy. Surridge, 4 D. & L. 373. 


Case cited in the judgment: Wright v. Skinner, 
4 Dowl, 745; 1 M. & W. 144. 





LAW OF COSTS. 


AFFIDAVIT. 

Addition.—Jurat.—Where there is a defect 
in the jurat of an affidavit the court will dis- 
charge the rule with costs. 

In an affidavit made by general deponents 
the name of one was written against the jurat, 
but it did not appear that he was the person 
making the affidavit. Held, insufficient. 

An affidavit must contain the addition of 


jeach deponent. Cobbett vy. Oldfield, 33 L. O, 
S51... 


: ARBITRATION, 
See Tuzation. 
DISCONTINUANCE. 


After jadgment for defendant on demurrer to 
one of several counts, the plaintiff took out a 
side-bar rule to discontinue the action generaily; 
(see Reg. Gen. Hil., 2 W. 4, art. 106). The 
defendant’s costs, not of the demurrer only, 
under 3 & 4 W. 4, ¢. 42, 8. 34, but of the whole 
action, were taxed on the rule to discontinue, 
treating that rule as the termmation of the 
action, and were received by defendant’s at- 
to as defendant’s costs “on discontinuance 
of the action.” Judgment was entered up on 
the record for the defendant on the frst count 
only: Held, that the discontinuance, being 
issued after judgment without leave of the 
court, was } , and that the judgment 
was .alsgy irregular. ‘The judgment was set 
aside. without costs. Benton v. Polkinghorne 
16 M. & W. 8. . 8 


Fn 
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FEME COVERT. 


A feme covert who succeeds on a plea in bar 
of coverture, is entitled to costs. Findley v. 
Farquharson, 4 D. & L. 185. 


INTERPLEADER. 


Issue.—Judge at chambers.—Where a judge 
at chambers has directed an interpleader issue, 
any subsequent application as to costs, &c., 
must be made to the same judge, and not to 
the court. Marks v. Ridgway, Collins v. 


Ridgway, 34 L. O. 255. 


JUDGMENT AS IN CASE OF A NONSBUIT. 


Costs.— Semble, that a defendant is not en- 
titled to judgment as in case of a nonsuit, 
when the plaintiff has allowed two assizes to 
elapse without proceeding to trial after issue 
joined on a feigned issue under the Tithe Com- 
mutation Act, 6 & 7 W.4, c. 71, 3. 46, but 
should move for the costs of the action under 
that section. 

The discretion as to allowing costs in such a 
case is to be exercised in accordance with the 
general rule which gives costs to the successful 

arty, unless there be special circumstances to 
justify a departure from such general rule. 
en, therefore, the plaintiff declined to 
roceed to trial, because a decision of the court 
ad so narrowed the issue as to render it inex- 
dient for him to incur the expense of a trial : 
eld, that the defendants were entitled to their 
costs. Tomlinson vy. Boughey, 2 C. B. 844. | 


MANDAMUS. 

5 & 6 W. 4, c. 76, 8. 92.—Certiorari. — The 
town council of L. dismissed A., the town 
clerk, and refused to allow him compensation. 
A mandamus issued, and the town council re- 
turned that they had dismissed A. for miscon- 
duct, and set out the grounds of dismissal. 
The return was traversed, the jury found a 
verdict for A4., and a peremptory mandamus 
issued to award compensation. 

Held, that the town council, acting under a 


bond fide supposition that 4. had been guilty of 


misconduct, the coste of these proceedi 

were al sg allowed out of the borough 
— er the 92nd section of 5 & 6 W. 4, c. 
6 


That a retainer given by the town council to 


their attorney to show cause against the writ of 


mandamus, was sufficient to justify him in the 
subsequent proceedings taken in resisting the 
claim for compensation, 

It is no objection to this order returned by 
certiorari, that no bill of coste had been pro- 
perly delivered. 

A notice of a meeting to take into considera- 
tion = a of the — is sufficiently 
explicit; at events, the party objecti 
should have attended the meeting, cad mien 
have objected to the payment of these costs. 
The Queen v. The Town Council of Litchfield, 
34 L. O. 104. 


NOTICE OF TAXATION. 


Postponement of trial— Where a party ob- 
tains an order for the postponement of the trial 
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of a cause on payment of costs of the day, he 
must give notice of taxation of such costs, 


otherwise the other may go on to trial. 
Waller v. Joy, 16 M&W. 60. 


POSTPONEMENT OF TRIAL. 


Appointment to tax. Where a defendant ob- 
tains a judge’s order to postpone a trial on pay- 
ment of costs, he should serve an appointment 
to tax with the order; and where he omitted to 
do so, and the plaintiff treated the order as a 
nullity, and proceeded to trial, the court re- 
fused to set aside the verdict so obtained, except 
upon payment of costs by the defendant, 

aller v. Joy, 4 D. & L. 338. 

See Witness. 


REGISTRATION APPEAL. 


Effect of judgment.— After the court has 
granted costs on the final determination of a 
registration appeal, it will not entertain an ap~ 
plication to rescind the order with respect to 
costs. Gale v. Chubb, 33 L. O. 355. 


REMANET. 


1. The costs occasioned by a cause being a 
remanet are costs in the cause not taxable as 
costs of the trial, on a rule for a new trial on 
payment of costs, Bentley v. Carver, 2 C. B. 
817 


2. In an action of trespass the defendamt 
pleaded four pleas, upon which issues were 


joined. The cause was entered for trial at the 


assizes, and made aremanet. The defendant 
afterwards obtained an order to amend one of 
the pleas, and the cause was tried at a subse- 

uent assizes, where a verdict was given for the 

efendant on the amended plea (which covered 
the whole cause of action) and for the plaintiff 
on the other pleas: He/d, on motion to review 
the taxation, that the plaintiff was entitled to 
the costs of the remanet. Walker v. Blacklock, 
4D.& L. 4. 


SEVERAL ISSUES. 

In an action on the case for defamation, the 
declaration contained three counts. At the trial 
the verdict was for the defendant on the two 
first counts, and for the plaintiff on the third 
count, with 150/. damages: subsequently the 


judgment was arrested~ on the third count: 


Held, that the defendant was only entitled to 
his costs of the issues found for him, and not to 
the general costs of the cause. James v. Brook, 
34 a O. 105. 


SPECIAL CASE, 


1. Where, upon the moving for a new trial, 
the parties to state a special case, (nothing 
being said about the costs,) but no case is uth- 
mately agreed upon, the costs of such abortive 
case are not costs m the cause. Foley v. Bots 
, 16 M. & W. 65. 

2. Where, after verdict, the court recom- 
mended a special case, which was acceded to 
by both parties, but which was never finally 
settled, by reason of the defendant’s default: 
Held, that the plaintiff, who held the general 
costs of the cause, was not entitled to the coste 
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of the abortive special case. Foley v. Botfield, 
4D. & L. 328. 


SUGGESTION ON RECORD, 


See Trespass. 
SUMMONS AT CHAMBERH. 


Costs after abandonment.— After a summons 
obtained before a judge at chambers has been 
abandoned by the party obtaining it, this court 
will not entertain an application to compel such 

y to pay the costs consequent thereon. 

e mode of enforcing payment (if at all) is 
by another summons at chambers. Stockbridge 
v. Owen, 34 L. O. 135. 

See Interpleader. 


TAXATION, 
Arbitration.—After issue joined in an action 
on the case for diverting a water-course, “ all 
matters in difference in the cause”’ were re- 
ferred by a judge's order to arbitration, “the 
costs uf the said suit to abide the event of the 
award;” but no power was given to the arbitra- 
tor to certify under the 3 & 4 Vict. c. 24, 8. 2. 
The arbitrator found for the plaintiff on all the 
issues, and assessed his damages at 6d. ; and 
the Master thereupon allowed the plaintiff the 
full costs: Held, upon motion to review the 
taxation, that the court would construe the 
meaning of the parties to be, that the 3 & 4 
Vict. c. 24, 8. 2, should not apply; and that, 
therefore, the taxation was correct. Griffiths v. 
Thomas, 4 D, & L. 109. 
See Notice of Tazation. 
TRESPASS. 

After notice.—3 & 4 Vict. c. 24.—Suggestion 
on the record.—Where, in an action for a tres- 
pass committed after a notice not to trespass, 
the damages recovered are under 40s-, and the 
judge at the trial does not certify, the plaintiff 
1s ent.tled to enter a suggestion on the record 
of such notice, in order to obtain his full costs. 

A notice that, unless the defendant removed 
certain stakes in such a manner as should be 
satisfactory to the plaintiff, a further action 
would be brought, is a sufficient notice not to 
trespass within the meaning of the 3 & 4 Vict. 
c. 24, with reference to the question of costs in 
a second action of trespass for continuing to 
— up such stakes, Bowyer v. Cook, 34 L. O. 
106. 


TRIAL. 
See Notice of Tazation; Postponement ; 
Witness. 
WITNESS. 


Postponement of trial.—A trial was post- 
poned, on the application of a defendant, from 
the Summer to Spring Assizes. Proceed- 
rae were afterwards stayed on payment of 
debt and costs, 

The court held that the Master was right in 
allowing subsistence money to a material wit- 
ness detained by the plaintiff from the time of 
his first attendance pursuant to the subpoena, 
to that of settling the action. Evans. v. 
Watson, 4 D. & L. 193. 


Case cited in the judgment: Berry v. Pratt,1 B. 
C.276 2 D.& R. 424. 
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RECENT DECISIONS IN THE SUPE- 
RIOR COURTS, 





REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 
a 
fort Chancellor. 


Jenkins y. Jenkins. July 29th, 1847. 


NEW ORDERS (NO. 68).—LEAVE TO AMEND, 
—REASONABLE DILIGENCE. 


Unless reasonable diligence be shown by the 

plgintiff in moviag under the 68th Order of 

ay, 1845, for special leave toamend his bill, 

the court will refuse such motion when the 

proposed amendment would entirely alter the 

Srame of the bill and materially affect the 
other defendants. 


Mr. Collins moved to discharge an order of 
the Vice-Chancellor of England refusing the 
plaintiff leave to amend his bill by striking out 
the name of a co-plaintiff for the purpose of 
making the latter a defendant and thus obtain- 
ing his evidence in the cause. ‘The bill was 
me in Bate ol —- with ~ object of 
establishing a charge of 100 pounds on a cer- 
tain estate, under a deed in which the bill 
alleged that an erasure had been made of the 
2 orts and the p, leaving merely the figure and 
letters of 1 ounds. The answer to the original 
bill was filed on the 2nd of November, 1846, 
and denied all knowledge of any erasure, or of 
the party by whom it had been made, or that it 
was the settlor’s intention to charge the land 
with the sum alleged in the bill, and submitted 
that such could not have been his intention, as 
the space between the figure 1 and the letters 
ounds was not sufficient for the insertion of 2 
orts anda p. Notice of motion to produce the 
deed was served in March, 1847, and on the 
7th of the following June the motion now ap- 
pealed against was made by the plaintiff, but 
was ordered by the Vice-Chancellor to stand 
over for the purpose of affording to the plaintiff 
an opportunity of showing that he had used 
due diligence in proceeding with the suit since 
the filing of the defendant’s answer. The 
motion was ultimately refused on the 17th of 
July. Some delay had been occasioned by 
going before the Master in May last, previously 
to applying to the Vice-Chancellor. 

. Collins read an affidavit of the solicitor, 
stating the dates of several applications and in- 
quiries respecting evidence of the crasure, and 
submitted that the court would permit the 
amendment upon payment of the costa of the 
application and on giving security for those 
which had been incurred by the co-plaintiff, 
whose name it was now proposed to strike out. 
He referred to the case of Foreman v. Gray, 9 
Beavan, (33 L. O. 452, 586). 

Mr. James opposed the application on the 
eg that due and reasonable diligence had 
een made by the plaintiff in coming to the 
court for this order, as he admitted that the 
answer had been received early in November 
last, and had been ever since that time aware 
of the defence. 


380 


had not been anticipated, and therefore no evi- 
denee had been prepared to rebut it. | 
‘The Lord Chancellor said, that ' the’ new 
orders lay down certain principles which must 
bind fle court. He thought this the simplest 
case possible for adjudication. ‘I'he bill rested 
on certain erasures; the plaintiff knows early 
in. November the defence to it, what he has to 
prove, and that he must have evidence. Nothing 
whatever is done, so fur as the court is con- 
cerned, until the latter end of May, except 
making inquiries for different persons in va- 
rious parts of the country, and making a few 
simple amendments to the bill. His lordship | 
should have thought that 8 or 10 days would 
have been amply sufficient for ascertaining and 
determining what should be done, and hin 
fore considered that the Vice-Chancellor had 
come to aright conclusion. ‘The new orders 
were made for defining and expediting the 
ractice of the court, and must not be departed 
rom, unlees a strony case fur indulgence be 
made out, and where the other side will not be 
prejudiced. In the case last heard by his lord- 
ship, (Wragg v. Wragg, 357, ante,) the defend- | 
ant could not possibly be injured by granting the 


| 


'of John Allen as 
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. Mr, Collins in reply said, that such a defence death of John’ 


pears ‘to have been assumed that the will of 
Allen operated’ to pass the 5,007. |The sum, 
was treated as part 0 his, pergopal estate by his | 
executors’ in a suit of Attorney-General v. 
Clatke, mstitutell in Septentder, 1832, on be- 
half of the above charities, and, by an order of | 
the 7th May, 1842, made upon the death of. 
Lary Allen, the 5,000/. was directed to be. 


gi until’ the vent £843, Xt ke 
6nn- 
sum 


‘equally divided between the charities. ‘Thet,, 


however, the want of any appointment of the 
sum was discovered and the present suit insti- 
tuted, Three claimants to the stock now 
peared,—Yst, the plaintiffas nextof kia; 2ndly, 
the representatives of Lady Allen, as entitled to 
a share under the Statute of Distributions ;_ 
3rdly, the two charities, contending that the 
limitation in the settlement was either a gift to. 
the personal representatives’ of John Allen, or 
way void for uncertainty, and that in either of 
these cases the 5,000/. would pass by the will 
part of his personal estate, 
‘his view was also supported by his executor, 
who were interested in preventing the personal 
estate from being diminished, because the costs 
of the previous suit had been apyortioned be- 
tween the real and personal estate, upon the 


indulgence asked; but here the whole frame} assumption that the latter comprised the sum 


of the bill is required to be altered, and a new | of 


case made out. 


The motion must be refused, 
with cosets, 





Rolls Cont. : 
Kilmer y. Leach. July 6th, 7th, 9th and 26th. 


SETTLEMENT.—NEXT OF KIN.— PERSONAL, 
REPRESENTATIVES. 


Held, upon the construction of a apr iene 
containing an ullimate limitation to the next 
of kin or personal representatives of A. ina 
due course of administration according to! 
the Sta!ute of Distributions, that the wife of 


! 


5,000/. stock. 
Mr. Turner and Mr. Rogers, for the plaintiff, 
cited Bailey v. Wright, 18 Ves. 49; Garrick v. 
Lord Camden, 14 Ves. 372; Atkinson vy, Boker, 
4 ‘T. R. 229; Cholmondeley vy. Ashburton, 6 
Beay. 86; and Worseley v. Johason, 3 Atk. 75, 
to show that Lady F. Allen was excluded as not 
being of kin to John Allen, and referred to the 
limitation in the case of the property settled by 
the wife in support of this argument, for the 
husband could never have been allowed to take 
the whole of that. | 
Mr. Tinney, Mr. Roupell, and Mr. Malias, 
for the charities, cited Scott vy. Moore, 14 Sim. 
35; Smith v. Barnaby, 10 Jur. 743; Saberton 


A. who survived him wus excluded. v. Skeeles, 1 Russ. & M. 587; Attorney-General 


" ‘Tus was a bill by the nephew of a Mr. John’ v. Maliin, 2 Phil. 64; Jennings v. Gallimore, 3 
Allen, claiming a sum of 5,000/. 3} per cents.; Ves. 147; and Godsall v. Well, 2 Keen, 99, to 
standing in the name of Mr. John Leach as_ show that the gift to the legal personal repre- 
surviving trustee of a settlement made the 5th sentatives of John Allen in a due course of ad- 
of September, 1806, upon the marriage of John | ministration would preserve the 5,000/. as part 
Allen with Lady F. ‘Turnour. The stock was of his genera] personal estate. A gift to the 
settled after the deaths of the husband and next of kin would be inconsistent with the di- 
wife, and in the event, which happened, of, rection that the fund should go in a due course 
there being no children, in such manner as) of administration, fot then it would be appli- 
Jobn Allen should appoint by deed or will, and | cable in the first place to pay debts. Either, 
in default of appointment, in trust for the next} therefore, the words next of kin must be re- 
of kin or personal representatives of the said | jected, or the limitation treated as void for un- 
John Allen, ina due course of administration | certainty. Lowndes v. Slone, 4 Ves. 650; see 
according to the Statute of Distributions, The! 2M. & K. 794. 


settlement contained similar provisions in re- 
sh to property settled on the part of Lady F. 
our. 
May, 1835, leaving his wife surviving, and 
without having exercised his r of appoint- 
ment, but having by his will bequeathed all his 
personal estate and effects after the dleath of his 
wife, to two charities,—the Refuge for the 


Mr. S. Miller for the executors. 
Mr. Kindersley and Mr. Roundell Paimer, for 


John Allen died on the 31st of; the representatives of Lady Allen, referred to 


Long v. Blackwood, 3 Ves. 486, to show the re- 
luctance of the court to holda will void for 
uncertainty, and that a course of administration 
included more than the payment of debts; and 
to Cotton v. Cotton, 2 Bea. 67; Booth v. 


Destitute, near Shoreditch, and the a for! Vicars, 1 Coll.6; Walker v. Malkin, 6 Ves. 


the Blind, near St. George’s Fields, 


rom the! 146; Robertson vy. Smith, 6 Sim. 47; Miater v. 
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Wraith, 13 Sim, 52; Baines y, Ofley, 1M. & K.. 
5; Bridges v, ddem, 3 Bro. C 4226; the ob- 
s¢rvations of the Vice-Chancellor in Elasley ve 
Young, 2M. & K. 787; Harringtou v. Hart, 1 
Cox, 130 ; and Shifferth y. Badham, 10 Jur. $93, 
to show that legal personal representatives did 
not necessarily mean executors or administra- 
tors, and that the words next of kin might mean 
thase entitled to take under the statute; and 
urged, that the alternative giftin the present 
case was intended to provide for the contingency 
of Mr. Allen surviving his wife or dying in 

her Tifetime. 
Lord Langdale, after stating the facts af the 
case and the different claims advanced, said, it 
red to him clear that the sum of stock in 


pute did not form part of the general assets | 
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200/,, and a like annuity of 2007. to M. A. ; 
and that, if occasion should require, should, 
out of the rents, issues and profite of his free. 
hold and copyhold estates provide and pay so 
much or such part or parts, if any, of the same 
annuities or either of them, as his said pefsonal 
trust estate should be insufficient to discharge. 
On the cause coming on for further directions, 
it appeared that the personal estate was ex- 
hausted, that the annual rents of the real estate 
were insufficient to keep down the annuities, 
and that there was a considerable sum due for 
arrears, The question was, whether these 
arrears should be raised by sale or mortgage of 
the real estate. 

Mr, J. Parker and Mr. Liewin for the plain- 
tiff, the residuary devisee, urged that the an- 


of the testator; the only question, therefore, | nuities were charged mercly on the rents, and 
was, whether the wife was entitled to a share, not on the corpus of the real estate, and there 
in the events that had happened, or not. He, was no authority whatever for selling or mort- 
a that in such a case, there being no, gaging the real estate to satisfy such arreara, 
child and “8 sh yet ™~ the pigs ier | et poi Y. aver 1 og honey "a 
of the settlurs that each of the sums settled) Mr. Stapler and Mr. De Gez, for le an- 
should revert to the farnily Pipi a ; that | epee contended, that Loge sagret oa of 
e¢ husband, therefore, should give up his ma-, the testator was to provide for the annuities, 
rital rights, and the wife, in like ani, all' and that all other Deectack in the will were 
such interest as she might have in her hus-, subsidiary to that; that a trust to be performed 
band's property. It had been argued with | out of the rents and profits will be considered a 
great ability, that the phrase “next of kin, orle- charge on the corpus, unless there is some- 
gal personal representatives, under the statute”. thing in the will inconsistent with such a con- 
was intended to provide for the two alternatives , struction. They cited Allan v. Backhouse, 2 
bel; Us Gas eosin > ie in ee ee 
nd; the former words applyi e firs . , 1 My. . 316, 
alternative, and the latter ay 5 Peery But; The Vice-Chancellor held, that the arrears of 
he did not think that was the intention of the| the annuities should be raised either by a sale 
ors. Cases had been cited to show thatthe| or mortgage of the freehold and copyhold 
works “ legal personal representatives’ would | estates. 
include the wife. Bat he did not think that these 





cases showed the words “ personal representa- 
tives”’ to have acquired any such technical sense 


Brocklebank v. Whitehaven Railway Company. 
July 19th, 1847. 


as to gblige him to construe them in away! pyurcHASE OF LAND.— EXPIRATION OP 


contrary to the apparent gencral intention. 
Therefore, the wife must be excluded, and the 
plaintiff declared to be entitled as sole next of 


POWERS GIVEN BY A RAILWAY ACT. 
INJUNCTION, 


Where a power for the compulsory purchase 
of ately is given by act of parliament for the 
space of three years, and before the expira- 
tion of the three years a jury meet to assess 
the value of certain land, but do not find a 
verdict until after the expiration of the 
three years, Held, that such verdict went 
for nothing, and an injunction granted to 
restrain the company from proceeding to 
take possession of the land, 


Where by will certain annuities were charged' Ay act of parliament for making a raihvay 
on personal estate and the annual rents and’ from Whitehaven to. Maryport received the 

' profits of freehold and copyhold estates, and royal assent on the 4th July, 1844. Atthetime 
the personal estate was exhausted, and the} of the date of the act the Lands Clauses and 
rents and profits of the real estate were in-| Railway Clauses Consolidation Acts had not 
gr to pay the arrears of the annuities :| nagsed, and the act in question contained all 

eld, that such arrears should be raised by| the usual powers subsequently embodied in the 

sale or mortgage of the real estates. eneral acts. By the 220th section it is 

5. Fextiman, by bis will, dated 23rd No-| enacted that the powers of the company for the 
vember, 1836, gave all his personal estate on| compulsory purchase of land should not be 
trtist'td be converted, and he directed that his! exercised after the expiration of three years from 
trustees ‘should, out ‘of the annual produce|the passing thereof, On the 5th March, the 
therepf, or if need be, by the sale of a sufficient | company gave notice to plaintiff that they were 
part of the’ principal, jay his wife an annuity of | desirous of purchasing a piece of land of him. 


kin, 


Oice-Chamellor sf England. 
Fentiman vy. Fentiman. July 15th, 1847. 


ANNUITI£S CHARGED ON PERSONAL ESTATE 
AND THE RENTS OP REAL ESTATE.—IN- 
SUFFICIENCY OF FUND-—TRUST FOR SALE 
OR MORTGAGE OF REAL ESTATE. 


- 
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The plaintiff refused to accept the amount of} the legal estate in the moiety of the premises so 
purchase-money offered ; negotiations ensued, | mo ed to J. Robey the elder, and on the 
which ended in nothing, and on the 19th June} 9th March, 1838, she and her husband filed 
the company gave notice to the sheriff requir-| their bill against J. Robey the younger for re- 
ing him to impanel a jury to assess the value|demption of the mortgaged premises and for 
of the land at the expiration of fourteen days/|an account of the rents and profits which had 
from the notice, pursuant to the power con-| been received by the said J. Robey the younger. 
tained in the statute. On the 3rd of July the He put in his answer, by which he admitted 
jury assembled, but did not agree as to the| that J. Robey the elder, and also that he him- 
amount of purchase-money until the 6th of| self, had entered into possession of the premises 
uly. and into the receipt of the rents and profits, and 
Mr. Bethell and Mr. Wray now moved for! that neither of them had ever accounted for the 
an injunction to restrain the company from/same. By a decree in the cause dated the 19th 
depositing the purchase-money in the bank, or; November, 1841, the Master was directed to 
from issuing a process to the sheriff requiring | take an account of the rents and profits of the 
him to deliver possession of the land to the| mortgaged premises received by the said J. 
company, contending that the verdict of the; Robey the younger, and upon _— paying 
jury went for nothing, inasmuch as the powers! to him what should be found due, with the 
in the act had expired on the 4th of July. | taxed costs, within six months after the Master 
Mr. Stuart and Mr. Malins, coutra, sub-, should have made his report, the defendant 
mitted that the powers of the act were properly, was ordered to surrender the one moiety to the 
exercised, and that there was nothing in the! plaintiff, clear of all expenses, In 1844, the 
act to intercept the authority given to the; Master by his report certified that he had not 
sheriff. In construction of law the verdict of taken any account of the rents and profits re- 
the 6th was the verdict of the 3rd of July ; the) ceived by J. Robey the elder, because he was 
service of the notice created the relation of! not directed so to do by the decree, but he 
vendor and purchaser, and neither party could | found that a certain sam was due to J. Robey 
afterwards recede. Doo v. London and Croy-| the younger from plaintiff, for principal, m- 
don Railway, 1 Rail. Cases, 257; Stone v.' terest, cnt costs on the said mortgage. Ex- 
Commercial Railwgy, 1 Rail. Cases, 375. | ceptions were taken by plaintiff to this report, 
The Vice-Chancellor, after reading the but they were overruled. The sum so ascer- 
clauses of the gct, said, he thought the case was tained by the Master to he due to J. Robey the 
very clear. By the 220th section it was pro-, younger not having been paid to him at the 
vided that the compulsory power given by the time appointed, on December 2nd, 1844, he 
act for the purchase of land should not be obtained an order for the dismissal of plaintiff’s 
exercised after the expiration of three years! bill. A bill of review was then filed by plain- 
from the passing of the act. According to the | tiff, copay J all the foregoing proceedings, and 
plain meaning of the words the power of com-' insisting that the decree of 1841, which had 
pulsory purc must mean the payment of been enrolled, was erroneous in not having 
the amount of purchase-money ascertained | directed an account to be taken of the rents 
into the bank, pursuant to the 152nd section. ‘and profits received by J. Robey the elder, and 
The jury not having given their verdict until in not having directed an occupation rent to be 
after the time limited by the act had expired, | fixed on the property during the term that J. 
he was of opinion that the compulsory power Robey the elder and. J. Robey the younger had 
given by the act had expired, and that the in-| been in possession, and praying that the said 


junction must be granted as a matter of course. | decree might be reviewed and reversed, and 
that the order of December, 1844, might also 


be reviewed or discharged. ‘To this bill a 
Trulock v. Robey. June 2nd, 1847. | general demurrer was filed for want of equity, 
BILL OF REVIEW,—DEMURRER. | and further for their being no error or matter 


Ia a Bill of review the error in the decree must in law apparent in the decree for which it ought 


: dic be reversed. 
be apparent on the face of it, and it ts not ” 
suffient to support sucha bill that wader| Mt. Bethell and Mr. Randall, for the de- 


the I reli “ae murrer, urged, that in order for a bill of review 
pitted A ssehe hese ok fA = 2 Kir to hold, the error must be apparent on the face 
decree, it being admitted that he was not of the decree itself; that was not so here. To 


entitled to all the relief obtainabl , ascertain the error of the decree, it would in 
suck prayer. the present case be neces to go through 
} the whole of the original pleadings, and in fact 
In this case, J. Robey the elder became entitled| rehear the suit. They cited Coombes v. Proud, 
to one moiety absolutely of certain copyhold| Freem. 181; Brend v. Brend, 1 Vern. 213; 
—* . as to hea — moiety, having a| Glover v. Portington, Freem. 182; Haig v. 
rtgage thereon, he ente into possession} Homan, 8 Cl. & Fin. 321; P . Phikps, 
of the whole, and on his death J. Robey the| Ves. 173. i lead " 
a iy customary heir of his father, be-| Mr. Koe and Mr. Miller, for the bill, con- 
sree: tled in like manner, and entered into] tended, that there was an error apparent on the 
Pe ro Plaintiff, Mrs. Trulock, as heiress-| decree, inasmuch as it did not direct an account 
One J. Hutchins, became entitled to|to be taken of the rents and profits received 
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by J. Robey the elder. That the 
ought to be taken to form part of the decree, 
and the fact of reference having been made in 
the bill of review to the decree was sufficient to 


roceedings 
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to judgment as in the case of a nonsuit for 

not proceeding to trial. 
TH1s was an action on the case for a ma- 
licious prosecution, in which one of the de- 


authorize the court to look at the whole of|fendants suffered judgment by default. The 


them. The case of Glover y. Portington was 
not in point, and Coombes v. Proud sanctioned 
the position, that the pleadings might be re- 
ferred to. They also contended, that the de- 
cree was erroneous in directing the costs to be 
paid in the first instance, and added to the 
mortgage debt. They admitted that the plaintiff 
was not entitled to the whole relief which might 
be had under the general prayer for relief of 
the original bill, and offered to waive it. They 
cited Dormer y. Fortescue, 3 Atk. 124; Mathews 
v. Walwyn, 4 Ves.121; Smart v. Hunt, 1 Vern. 
418, note; Jones v. Kenrick, 5 Bro. P, C. 244; 
Wilkinson v. Beale, 4 Madd. 408; Bonham vy. 
Newcomb, 1 Vern. 214; Quarrell v. Bedeford, 
1 Madd, 269. 

The Vice-Chancellor said, it was singular 
that the original bill did not ask for any ac- 
count of the rent and profits received by J. 
Robey the elder, but only those received by J. 
Robey the younger. ‘The bill certainly had a 
prayer for general relief, but he was not at all 
clear that under such general prayer for relief 
an account could be had against J. Robey the 
elder, especially when in point of law a particu- 
lar account might have been hag as against 
him, and an account as against J. Robey the 
younger only was asked for. It was urged 
upon him to correct the decree because the 
plaintiff might have asked for something more 
than he did, but it did not appear clearly what 
decree the plaintiff would have had, and how 
could he say that the decree was wrong be- 
cause under it the plaintiff might have obtained 
more than in fact he had done, the plaintiff at 
the samc time admitting that he could not have 
had a decree to the full extent under the prayer 
for genera! relief. From the bill of review it 
appeared that the decree was made on bill and 
answer, and it had been urged that other 
matters appeared in the answer besides those 
stated in the bill of review. How could he be 
called on to say that the decree was wrong 
when such matter was withheld from him? on 
its being brought forward it i have ap- 
peared that in point of fact something was due 
to J. Robey the younger that did away with 
the objection as to the costs. It did not ap- 
pear to him that the decree on the face of it was 
erroneous, and therefore he should allow the 
demurrer. 





Queen’s Bench. 
(Before the Four Judges.) 
Hadrick v. Heslop and another. Trinity Term, 
1847. 


PRACTICE.—-JUDGMENT AS IN THE CASE OF 
A NONSUIT. 


Where in an action of tre 
one of two defendants suffers ju by 
default, the other defendant is still entitled 


ss on the case 


plaintiff and two other persons had been ex- 
amined as witnesses, and were afterwards in< 
dicted for perjury, and separate actions were 
brought against the defendants. These actions 
came on for trial at the Durham assizes; one 
of them (Wren vy. Heslop,) was tried, and in 
consequence of what took place at that trial, 
the record in the present case was withdrawn 
in order that additional evidence might be pro~ 
cured. A rule nisi was afterwards obtained in 
Wren v. Heslop for a new trial on the ground 
of misdirection, and the case now stands for 
argument in the new trial paper. A rule nisi 
was obtained for judgment as in the case of a 
nonsuit. 

Mr. Cole showed cause, and contended that 
in actions of tort there cannot be judgment of 
nonsuit against one of the defendants after the 
other defendant has suffered judgment by de- 
fault. In actions of assumpsit a different rule 
has now been established. Murphy v. Donlan» 
Jones y. Gibson.” In Harris v. Batterley* it 
was held, that in trespass against several de- 
fendants, if any suffer judgment by default, the 
plaintiff cannot be nonsuited. In Stuart v; 
Rogers‘ the action was assumpsit, and Parke, 
B., expressed an opinion that there might be a 
distinction between actions of trespass and 
actions of assumpsit. 

Mr. Bliss contra. There is no reason why 
judgment of nonsuit should not be granted in 
cases of tort where one of two defendants has 
auffered judgment hy default. Before judg- 
ment, nonsuit against one would be nonsuit 
against both, but after judgment by default by 
one, the action with respect to him ‘is at an 
end, and as to the other, the plaintiff has a day 
Soha him to come into court. In Parker v. 

awrence® there was an action of trespass 
against three defendants; one pleaded the 
general issue, and a verdict and damages was 
given for the plaintiff; the other two defend- 
ants pleaded a justification, and there was a 
demurrer to the pleas. The plaintiff, after ob- 
taining a verdict against one, entered a nolle 
prosequi as to the other defendants, and the 
court were of opinion that the proceedings were 

lar. 

Lord Denman, C. J. We think this rule 
i to be made absolute, unless a peremptory 
undertaking be given. 

Patteson, Coleridge, and Erle, Js., concurred, 

Rule accordingly. 


Richardson v. Chassen. Trinity Term, 1847. 
ASSUMPSIT,—ALLEGATION OF SPECIAL 
DAMAGE. 

In action for not assigning the lease and fix- 

tures of certain premises pursuant to an 
* 5 Barn. & Cress. 178. b Id. 768. 
© Cowp. 483. 4 4 Mee. & Wels. 649. 
© Hobart, 70. 
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agreement, the arn, J alleged in his de- 
claration, “‘ that he had been necessarily 
put to great expenses.’ The court held 
that it was competent for the plaintiff under 
that allegation to give evidence of charges 
which he had become liable to pay to an 
attorney, and a value for work done in 
respect of the premises in question, al- 
though the charges were not paid at the 
time the action was commenced. 


Tits action was brought upon an agreement 
by which the defendant agreed to assign to the 
plaintiff the lease of a public house, together 
with the fixtures. ‘The declaration set out the 
agreement and alleged a breach, and contained 
an allegation by way of special damage, “that 
the plaintiff had been necessarily put to great 
expenses, amounting to a large sum of money, 
&c.”” The defendant paid into court the sum 
of 125/. In support of the allegation in the 
declaration, the plaintiff proved that he had 
employed an attorney and a surveyor with re- 
spect-to the title and valuc of the premises, and 
had become liable to pay them for the work 
done. ‘These charges and expenses were not 
paid before the cause came on for trial. ‘The 
case was tried at the sittings after Hilary Term 
last, and admitting the evidence in support of 
these two items, a verdict was found for the 
plaintiff for a larger amount than the defend- 
ant had paid into court. In Easter ‘Term last, 
a rule nisi was granted, calling upon the plain- 
tiff to show cause why there should not be 
a new trial, or why a verdict should not be en- 
tered for the defendant. The question raised 
for the opinion of the court being, whether un- 
der this allegation in the declaration, evidence 
‘was admissible of those which the plaiatiff had 
made himself liable to pay, but which had not 
been actually paid when the action was brought. 

Mr. Watson aud Mr. Warren showed cause, 
and relied on the case of Diron v, Bell,‘ where 
inan action for wounding the plaintiff's son, 
per quod servitium amisit, the plaintiff was en- 
titled to recover the amount of the surgeon’s 
bill, although it had not been paid, but that he 
could not recover physician’s fees which had 
not been paid. A rule for a new trial was after- 
wards applied for, and refused on other 
grounds, and this point was not mentioned to 
the court, Diron y. Bell.¢ In Jones v. Lewis,» 
the words used were “forced to pay,” but the 
fair meaning of the words “ being put to ex- 
pense,” must mean having employed an agent to 
whoin a personis under a legal obligationto pay. 

Mr. Humfrey and Mr. Cleasby contra, 
There is a difference between payment and 
liability to pay. The plaintiff, in fie declara- 
tion, has used words which only extend to mo- 
ney actually paid, and he now asks the court to 
extend the meaning of the expression, so as to 
include liability to et In Pritchet v. Boevey,' 
the allegation in this declaration was, that the 
plaintiff had been forced and obliged to pay, 
and did pay large sums of money in applying 





‘1 Stark. 287. 
»9 Dowl. 143. 


© 5 M. and S. 198. 
' Cromp. and Mee. 775. 
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for and obtaining his discharge from imprison- 
ment, and the court held that the plaintiff 
could only recover so much of the bill of costs 
as was paid out of pocket by the attorney. 

Per curiam. Rule discharged. 


MASTERS EXTRAORDINARY IN CHAN- 
CERY. 


—_—_— 


From June 22nd, to July 23rd, 1847, both inclusive, 
with dates when gazetted, 


Armitage, James, Huddersfield. July 16. 
Cutler, John Walford, Sparke Brook, Birmingham, 


July 15. 
Edmonds, Edmund, Newent. July 20. 
Edmonds, George, Birmingham. June 22, 
Lamb, John, Barnard Castle. July 2. 
Parr, William, Poole, June 25. 
Phillips, Joseph, the younger, Stamford. June 25. 
Roche, Charles Bennett, Daventry, July 9. 
a Thomas William, Rochdale. July 
0. 


THE EDITOR’S LETTER BOX, 

The additional names of persons who have 
given notice of admission on the Roll for next 
Term will be found at p. 350, ante. These 
names could not be included in the former List, 
as they were not received at the time it was 
printed. The judges have thought it proper to 
allow their insertion nunc pro tunc. 

Some of the articles which a contemporary 
does us the honour to take from our pages are 
duly cited, but others are borrowed without the 
proper acknowledgment; doubtless, this omis- 
sion is unknown to the editor. 

The entire List of the Public and General 
Statutes shall be given in the next or following 
week. Each number will contain some of the 
New Statutes, accompanied or followed by the 
necessary notes and explanations. 


We have applied for the report mentioned by 
“ A Bristolian.” 

The grievance stated by E. C., relati 
the Ipswich County Court, shall be noticed. 


Our new arrangements will enable us to 
afford more space to the Original Reports of 
recent and important Decisions. | 

Two more recent Statutes relating to the 
Law, will be found at pp. 365, 366, anfe. ‘The 
others will speedily follow. 


We have disposed of some of the arrears of 
Correspondence, and the rest will be duly at- 
tended to. 

The letters of “An Old Subscriber,’ 
“ Civis,”” and “ X.” have been received. 

Communications to be addressed to the Edi- ° 


tor, at the Legal Observer Office, 32, Bell Yard, 
Lincoln’s Inn° 


to 


-« The Wegal Observer, 
DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, AUGUST 21, 1847. 





——* Quod magis ad Nos 
Pertinet, et nescire malum est, agitamus,” 
Honar. 
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ELECTION RECOGNIZANCES AND | pay the costs and expenses due and pay- 
SELECT COMMITTEES. able by the petitioners to any witness sum- 
: moned in their behalf, or to the party who 
Tue elections throughout the kingdom | shall appear in opposition to the petition. 
having now been brought to a close, we | Each of the sureties must make an affidavit 
may conveniently consider the course of | of sufficiency, setting forth that he is pos- 
procedure to be adopted by those who are| sessed of real or personal estate of the 
dissatisfied with the result in any particular | clear value of the sum for which he enters 
case, and shall determine before the meet-| into the recognizance, ultra the amount of 
ing of parliament, which is expected to be| his just debts. The affidavit of sufficiency 
in November next, to appeal to that—' is annexed to the recognizance, which must 
which in all such cases is the tribunal of contain the name and usual place of resi- 
the last resort—a select committee of the: dence of the sureties, so that they may be 
House of Commons. readily identified. The recognizance must 
- The law with respect to the trial of con-| be entered into, and affidavits of sufficienc 
troverted elections is now governed chiefly|sworn before the examiner of recogni- 
by the statute 7 & 8 Vict. c. 103, and the, zances, (an officer appointed by the 
analysis of its numerous and somewhat’ Speaker,*)or before a justice of the peace, 
complicated provisions, will be rendered ‘and in the latter case they are certified by 
more simple and concise by limiting the the justice and delivered to the examiner. 


r 





consideration to petitions following a gene- | 
ral election, and questioning the return of 
a member, or members, upon ordinary 
grounds. Bearing in mind that every 
election petition must be subscribed “ by 
some person claiming therein to have had 
a right to vote, or to be returned or elected, 
or alleging himself to have been a candi- 
date, at the election.” 

Before the petition is presented, how- 
ever, the person or persons subscribing it, 
or some of them, must enter into a recog- 
nizance for 1,000/., with one or more 
sureties, (not exceeding four,) in the same 
or a separate recognizance for the ad- 
ditional sum of 1,000/., the condition being, 
that the petitioners shall pay all costs and 
expenses which the committee selected to 
try the matter of the petition shall adjudge 
to be payable by the petitioners, and also 

Vou. xxxry. No. 1,015. 


he petitioners may dispense with 
sureties by paying 1,000/. into the Bank of 
England on the account of the examiner, 
and taking a bank receipt, which is de- 
livered to the examiner, who thereupon 
becomes trustee for the sum so paid in, for 
the same purposes for which the recogni- 
zance is required; but this payment does 
not absolve the petitioners from the neces- 
sity of also entering into a recognizance. 
The recognizances having been duly en- 
tered into, the election petition must be 
left with the examiner, who certifies by an 
endorsement thereon, that the recognizance 
has been entered into, with the affidavits 
of sufficiency, or that money has been paid 
into the bank as a substitute for sureties, 
as the case may be. On or before the day 


* Under the stat. 7 & 8 Vict, c. 103, 8. 5. 
- 
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of presenting the petition, the names of the} or place in the United Kingdom, do ques- 
sureties, with their residences, are entered | tion the same within fourteen days next, 
in a book kept at the examiner’s office, and | and so within fourteen days next after any 
this entry, with the recognizances and|new return shall be brought in.’ Whena 
affidavits, may be inspected by all parties| petition specifically alleges payment of 
interested. If the sureties are objected to| momey by a member, or with his privity, 
for insufficiency or any other ground, the|after the election, in furtherance of any 
ground of objection must be stated in writ-| contract to bribe or corrupt electors, the 
ing under the hand of the objecting party|return of the member involved in such 
or his agent, and delivered to the examiner |transaction, may be questioned within 
not later than at noon of the eleventh day |twenty-eight days after payment of the 
after the presentation of the petition, if the |money; but in ordinary cases the pre- 
surety reside in England, and not later |scribed period is, fourteen days from the 
than noon of the fifteenth day after the|day on which the usual sessional orders 
presentation of the petition, if the surety | are passed at the commencement of the 
reside in Ireland or Scotland. Upon the) session. 
receipt of such written objection, the ex-| The sitting member whose return is im- 
aminer exhibits in his office a notice that) peached may give notice of his intention 
he has received such a statement of objec-| not to defend the return, and in that case 
tion, and fixes a day for hearing the samc,|he cannot afterwards appear as a party 
which must not be less than three, or more | against the petition complaining of his re- 
than five, days after the statement of ob-|turn; nor can he sit in the house, or vote, 
jection has been delivered to him. The|after such notice, until the petition against 
examiner may examine witnesses upon|him has been disposed of. It is competent, 
oath, or receive affidavits, either to support! however, for any persons claiming to have 
or answer the objection taken to the|had aright to vote at an election, within 
sureties. He may adjourn the inquiry, if| fourteen days after the presentation of an 
he think fit, and award casts to be paid by ' election petition, or within twenty-one days 
either party to the other; and in all cases after notice in the Gazette, stating thet 
his decision as to the sufficiency of the! the seat is vacant, or that the sitting mem- 
sureties is final. If a surety die, and his| ber will not defend his election or return, 
death is stated as a ground of objection, | to present a petition praying to be admit- 
the petitioner will be allowed to pay into) ted as parties to defend the return, or to 
the Bank of England, to the examiner’s ac-| oppose the prayer of the election petition. 
count, the sum for which the deccased was | ‘he persons so petitioning may be parties 
bound, within three days after notice of the with the sitting member, if he be a party 
objection. When the examiner decides that opposing the petition, or in the reom of the 
the objection taken to a surety is valid, he) sitting member if he decline to appear and 
reports the fact to the Speaker, who sub- | support his return. 
mits it to the house. If no objection is| The responsibility of the proceedings, 
taken to the sureties, or the examiner con-| preliminary to the presentation of an elec- 
siders the objections taken are not well|tion petition, falling peculiarly upon the 
founded, he reports in due time that the! professional agents of the parties-concerned, 
sureties are unobjectionable ; and a list of|we have deemed it expedient to refer to 
the petitions in respect of which he has so! them somewhat in detail. The constita- 
reported is kept at his office for inspection. | tion of the tribunal appointed to try the 
In concluding this part of the subject, it| merits of an election petition, although a 
may be necessary to add, that the only |matter of considerable public interest, and 
persons entitled to object to suretiesare,the|one which the parties to an election pe- 
sitting member who is petitioned against, | tition usually consider of the first imaport- 
or® electors petitioning and admitted as|ance, is the result of a statutory arrange- 
parties to defend an election or return. ment of a complicated nature, in which the 
The‘ time limited for presenting election |avowed object has been, to exclude the 
petition: is not fixed by act of parliament, | parties or their agents from having any 
eo ‘3 upon the orders of the house, | voice, or exercising any direct influence. 
mse soon after the meeting of parlia-| A brief analysis of the law under which 
ment. - ‘Lhe usual order in reference to|election committees are appointed must 
this matter is, “That all persons who will| therefore suffice. 
question any returns of members to serve} On the day after the expiration of the 
in perlignient for any county, city, borough, ‘time allowed for questioning the return of 
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members, the Speaker appointe a “ Gene- 


BY 
than fourteen days before the day appointed 


ral Committee of Elections,” consisting of| for the choice. All parties interested may 


six members whose returns are not ques- 
tioned. If this appointment be not ques- 
tioned within three days, it is absolute. If 
any vacancy occur, it is supplied by the 
Speaker's warrant. The general com- 
mittee being sworn to perform their duties 
without fear or favour, meet at a time and 
place appointed by the Speaker; but in 
order to transact business four members 
must be present and concur in the appoint- 
ment of a selcet committee, as hereafter 
explained. 

On the next meeting of the house after 
the notification of the appointment of the 
general committee, the clerk reads over 
the names of the members, and those who 
claim exemption upon the ground of age, 
as being more than 60 vears old, or upon 
grounds of a temporary nature, are ex- 
cused, and excluded from an alphabetical 
list made out by the clerk of the houce. 
The list with these omissions is referred to 
‘‘the general committee,” who select in 
the first instance from 6 to 12 members, 
who form what is called “the Chairman’s 
Panel.” 
committee is appointed from this panel. 
The remaining members in the alphabeti- 
cal list are divided by “the general com- 
mittee” into five panels, containing as 


“nearly as may be an equal number of 


members. This division is reported to the 
house, and the clerk decides by lot the 
order of the panels, and distinguishes each 
by the number denoting the order in 
which it has been drawn. The panels so 
numbered are returned to ‘the general 
committee,” and constitute the panels 
from which members are chosen to serve 
on select committees. 

All election petitions, as well as the re- 
ports of the examiner concerning the 
sureties to such petitions, are referred to 
“the general committee,” which directs 
the preparation of a list of election petitions 
in respect to which the recognizances are 
unobjectionable and the proceedings not 
suspended. The “general committee ”’ 
choose committees to try election petitions 
in the order in which the petitions stand in 
the list, exercising a discretionary power 
as to the number of committees to be 
chosen in each week, having regard to the 
number of committees already sitting on 
election petitions, and to the number to 
be appointed. Notice of the time and 
place appointed for choosing every com- 
mittee is published in the votes, not less 


The chairman of every select 


attend “the general committee” at the 
day and hour so appointed. 

Where the petition involves an objection 
to particular voters, there is another pro- 
ceeding preliminary to the actual appoint- 
ment of the select committee. Before six 
o'clock Pp. m. on the sixth day next before 
the day appointed for choosing the select 
committee, any party intending to object 
to particular voters must deliver to the 
clerk of the general committee, lists of 
the voters intended to be objected to, die- 
tinguishing the general heads of objection, 
and inserting the names of the voters to 
whom such objections are alleged to apply. 

Four members, at least, of the general 
committee must concur in choosing the 
members of the select committee, which 
consists of one member from the chairman’s 
panel, and four members from the panel in 
rotation. Each panel serves for a week, 
beginning with the panel first drawn by 
the clerk, and omitting from the account 
those weeks in which no select committee 
is to be chosen. Members are disqualified 
frem serving on any select committee, who 
have voted at the election, or who are 
parties to, or related (by kindred or affinity 
in the first or second degree) to the sitting 
member, or the party on whose behalf 
the seat is claimed. When the four mem- 
bers of the select committee have been 
appointed by the general committee, such 
appointment is notified to the members of 
the chairman’s panel, who choose from 
amongst themselves a chairman for the 
select committee so appointed, and com- 
municate to the general committee the 
name of the member so chosen as chair- 
man. 

After the four members of the select 
committee are appointed by “ the general 
committee,” and the selection of the chair- 
man by “the chairman's panel,” has been 
communicated, the parties to the petition, 
as well as the sitting member and those 
admitted to defend the return, are called 
in, and the names of the members of the 
select committee and of the chairman are 
read over to them, and they are directed to 
withdraw, but at the expiration of half an 
hour are again called in, and may then ob- 
ject to the chairman, or to all or any of the 
four members cliosen, as disqualified to sit 
and act on the select committee. The ob- 
jections of the petitioners to the constitu- 
tion of the committee is first heard, and 
then the objections of the sitting members, 

s 2 


388 


or of electors admitted to defend the re- 
turn. Ifthe objection is allowed by four 
members, at least, of the general com- 
mittee, the parties withdraw, and another 
committee is selected from the same panel, 
which may include any member not before 
objected to. If the chairman is objected 
to and the objection allowed, his name is 
sent back to the chairman’s panel, who 
substitute another name from amongst 
their own body. If the members chosen 
to serve on the select committee are not 
objected to, or the objections taken to them 
are disallowed, they constitute the select 
committee, and receive notice from the 
clerk of the general committee that they 
have been so chosen. But any member 
receiving such notice may attend the 
general committee on the following day, 
and satisfy them that there are circum- 
stances in his case affecting the impartial 
character of the committee which would 
render him ineligible to serve. If the ob- 
jection thus suggested by a member as to 
himself is considered valid, the general 
committee proceed to appoint another 
committee, precisely in the same manner 
as if the objection had been taken by one 
of the parties to the petition. If the 
member’s objection is not considered by 


“the general committee” of sufficient) 


weight to render him ineligible to serve, the 
previous appointment stands. 

At the meeting of the House next after 
the appointment of the select committee, 
the names of the members so appointed 
are reported to the house, and the petitions 
and lists of voters objected to are annexed 
to such report. The members so reported 
are then sworn by the clerk at the table, 
“ well and truly to try the matter of the 
petitions referred to them, and a true judg- 
ment to give according to the evidence.”® 
If any member who has notice that he 
has been appointed to serve on a select 
committee does not attend in his place to 
be sworn, he is ordered to be taken into 
the custody of the Serjeant-at-Arms, and 
the swearing of the committee is adjourned 
to the next meeting of the house; and if 
on the day of adjournment all the members 
do not attend at the table to be sworn, or if 


sufficient cause be shown for the absence of |°" record. There can be little q 


any member, the committee is discharged 
and a new committee appointed by “ the 
general committee,” in the manner already 
described. 


° 7 & 8 Vict. c, 103, s. 66, and Wordsworth’s 
Election Law. 
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Election Recognizances, &c.—Historical Sketches of the Profession. 


The practice and proceedings of the 
select committee, and the power with 
which this body is intrusted, are of suf- 
ficient interest and importance to entitle 
them to be considered in a separate paper. 


HISTORICAL SKETCHES OF THE 
PROFESSION. 





No. 1. ATTORNEYS AND SOLIciTors. 


It is manifest that coeval almost with 
the earliest establishment of courts of 
justice, there necessarily existed a body 
of officers engaged in the practical manage- 
ment of the business of the court, prepar- 
ing cases for its adjudication, stating them 
before the court, and assisting the parties 
in the discussion of the matters in issue. 
In the first instance, when the subjects of 
litigation were few and simple, the judge 
heard the parties personally, and investi- 
gated the matters in question without 
much regard either to forms or modes of 
proceeding. There were no written plead- 
ings. The complainant stated his griev- 
ance, and the defendant was summoned to 
attend ; witnesses were heard, and the case 
was summarily decided; restitution, pay- 
ment, or satisfaction was ordered; im- 
prisonment followed disobedience, and thus 
the controversy ended. 

This primitive mode of hearing and de- - 
termining the claims of suitors was natu- 
rally succeeded by more formal proceed- 
ings ;—still, however, conducted orally. It 
may be inferred that even at this early 
stage oflitigation the parties, though re- 
quired to appear in person, were not with- 
out some professional advice. The most 
ancient officers, of whom we have any 
authentic account, appear to be those who 
assisted the judge in the capacity of clerks. 
They were acquainted with whatever 
might be dignified with the title of ‘the 
practice of the court,” and the suitors, 
doubtless, resorted to them for information 
and assistance in bringing their grievances 
in a proper shape before the judge. 

When written proceedings were intro- 
duced, these officers prepared the process 
of the court and entered the proceedings 
uestion 
that they not only performed certain func- 
tions as officers of court, but also acted in 
the capacity known till recently in all our 
courts as “side clerks.” Skilled in the 
proper mode of conducting the Pr - 
ings, these officers were employed by the 
suitors to prepare their writs and pleadings, 
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and the other forms by which it became 
necessary to approach the court. 

It seems evident that as these clerks of 
the court were stationed in their several 
offices, and transacted the technical busi- 
ness from term to term, preparatory to the 
hearing or trial of a suit or action, the time 
arrived when the suitors required profes- 
sional aid “ out of court.” Evidence was 
to be collected from a distance, which it 
was not within the province of the clerk in 
court to procure. Hence it may be pre- 
sumed arose an order of practitioners de- 
nominated in the old books of practice and 
‘anaeriea “attorneys at large.” For a 
ong time, although: the suitors might thus 
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date of this book is uncertain. Chapter 2, 
section 5, treats of countors or pleaders. 
That word “countors” is defined in the 
10th book as being derived from the mode 
in which serjeants practised, because the 
count or declaration comprehended the 
substance of the original writ and the very 
foundation of the suit. “There are 
many,” (says the Mirror of Justicés,) 
“‘ who know not how to defend their causes 
in judgment, and there are many who do; 
and therefore pleaders are necessary, £0 
that that which the plaintiffs or actors can- 
not, or know not how to do by themeelves, 
they may do by their serjeants, attorneys, 
or friends. Countors are serjeants skilful 


be professionally aided in civil, as they |in the laws of the realm, who serve the 


were in criminal, proceedings, they were 
obliged to appear in person before the 
court. 
authorised the suitors to appear by their 
attorneys. 


common people to declare and defend 
actions in judgment for those who have 


At length, however, the legislature need of them for their fees.” 


It is worthy of remark, also, that the 


This was obviously essential|early enactments and decisions against 


to the attainment of justice, for it rarely | malpractice relate as well to serjeants as 


happened that the litigant parties were! attorneys. 


equally competent to conduct their respec- 
tive cases,—either in preparing for the day 
of trial, or for the difficulties which accom- 
panied the discussion before the court. 





Thus the 3 Edw. 1, stat I, 
Westm. c. 29, provides, ‘‘ that if any ser- 


jeant countor, or any other, [which has 


been held to include attorneys and clerks 
in: court,?] do any manner of deceit in the 


In the usual progress of society the; King’s court, or consent unto it in deceit 


general practitioner makes his appearance 
before the professed advocate; or rather, 
by whatever name he is distinguished, the 


of the court, or beguile the court or the 
party, and thereof be attainted, he shall 
be imprisoned for a year and a day, and 


same person performs the duties both of} thenceforth shall not be heard to plead.” 


attorney and pleader. As in the early 
establishment of our colonies, so probably 


In whatever order of precedence, as to 
time, we arrange the respective branches 


in the parent country, the limited extent of| of the profession, there is no doubt that 
forensic business did not demand, and was} the due administration of justice has ever 
not supplied with, two distinct classes of| been deemed of primary importance by the 
lawyers. It is not till subjects of con-| people of this country, who are remarkable 
troversy increase, till rights are defined,| for their warm attachment to the trial by 
till trade and commerce is enlarged, till|jury, and their other early institutions, 
many contracts are made and broken, and; whereby the just decision of legal ques- 
property passes frequently from hand to| tions is promoted and secured. e need 
hand, that the division of professional | not, therefore, be surprised to find that the 
labour takes place. regulation of the officers and practitioners 


It is well ascertained that Queen’s 
Counsel are comparatively of modern 
origin, Lord Bacon having been the first of 
that rank, At what precise time the 
Serjeants-at-Law were constituted, and 
when they first regularly attended the 
courts, seems to be very doubtful. The 
degree of the Coif, no doubt, existed whilst 
the pleadings were ore tenus, and prior to 
any records of the court or any “ reports 
of cases adjudged.”’ In the arguments on 


of our courts of justice should, from very 
early times, have been an important object 
in the contemplation of the legislature. 
We shall devote the remainder of the 
present paper to the statement and con- 
sideration of the various statutes and rules 
of court relating to the profession, in which 
it may be observed that the end to be at- 
tained was evidently the public good, by se- 
curing the due qualificationand competency 
of attorneys appointed by the suitors and au- 


the late celebrated Serjeants’ Case, Sir Wil- | thorised to practice in the superior courts. 


liam Follett says, that the oldest book, in 
which reference is made to the serjeants, 
appears to be the Mirror of Justices.” The 


» Manning’s Serjeants’ case, 30, 31. 
© See Preface to 10 Co. Rep. 
“ 2 Inst, 224; 
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THE STATUTES. 


1235. Appointment of attorneys.—The 
statute in which attorneys are first men- 
tioned, was passed in the year 1235,namely, 
the statute of Merton, 20 Hen.3,c. 10. It 
seems that prior to this time, suitors in civil 
suits, like those in criminal, were obliged 
to attend in person. By that act it was 
provided, “that every freeman which 
oweth suit to the county, tithing, hundred 
and wapentake, or to the court of his lord, 
might.freely make his attorney to do those 
suits. for him there.”’ It may be reason- 
ably inferred, that there must have been a 
class of persons at this time in attendance 
upon the courts in the character of attor- 
neys, ready to assist the suitors in the pro- 
ceedings before the court, but unable to act 
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not learned in the law, as they were went 
to be before that time, it was ordered and 
established that all the attorneys should 
be examined by the justices, and by ther 
discretions, their name put on the roll ; and 
they that were good and virtuous and of 
good fame should be received and sworn 
well and truly to serve in their offices, and 
especially that they made no suit in a 
foreign county; and the other attorneys 
should be put out by the discretion of the 
justices ; and that their masters for whom 
they were attorneys be warned to take 
others in their places, so that in the mean- 
time no damage nor prejudice should come 
totheir masters. And if any of the a& 
torneys died or ceased, the justices for tbe 
time being by their discretion should make 
another in his place, which was a virtuous 


without the presence of their clients. It man, and learned, and sworn in the same 
was evidently therefore a great boon tothe manner as aforesaid ; and if any such at- 
suitors, to relieve them from personal ate | torney should be thereafter notoriously 
tendance, and to authorize them to ae found in any default of record or otherwise, 


a fit and proper person to appear for them. 

There were several other statutes passed, 
authorizing suitors to appoint attorncys, 
viz., the statute of Westminster in 1275, 3 
Edw. 1,c. 42; the statute of Gloucester in 
1278, 6 Edw. 1, c. 8; the 2nd stat. of West- 
minster in 1285, 13 Edw. 1, c. 10; the 
stat. of York in 1818, 12 Edw. 2,c. 1; the 
stat. of Westminster in 1383, 7 Rich. 2, c. 
14, and in 1405, that of 7 Hen. 4, c. 13. 
So far as to the power of appointing attor- 
neys- Next came the enactments relating 
to their admission. 

13822. Admitting attorneys.—In 1322, 
the stat. of Carlisle, 13 Edw. 2, c. 1, was 
passed, directing who should in future ad- 
mit attorneys. It appears by this act, that 
the Chancellor of England and Chief Jus- 
tices had authority, according to their dis- 
cretion to admit attorneys, and the act 
provided, that the Barons of the Exchequer 
or the justices of the other courts should 
only admit attorneys in pleas where they 
were assigned, whilst the clerks and ser- 
vants of the barons and justices were pro- 
hibited from admitting attorneys. 

1403. Examining attorneys.— Having 
thus authorised the appointment and ad- 
mission of attorneys, the next important 
act was that of the 4 Henry 4, c. 18, made 
in 1403, whereby it was directed “ that at- 
torneys should be examined as to their 
virtue and learning, and if found in default, 
punished.” Thus, “for sundry damages 
and mischiefs which had ensued before 
that time to divers persons of the realm by 
a great number of attorneys ignorant, and 


he should forswear the court and never 
after be received to make any suit in any 
court of the King.” 

Restrictions on attorneys.—Next came 
the enactments restricting particular per- 
sons from acting as attorneys, viz., in 1403: 
the 4 Henry 4, c. 19, ordained that no 
bailiff, steward, nor minister of lords oF 
franchises which had return of writs, sheuld 
be attorney in any plea within his bailiwick, 
and, in 1418, it was directed that under- 
sheriffs and sheriffs officers should not be 
attorneys. This restriction has been re- 
pealed by the 6 & 7 Vict. c. 73. 

In 1455, 33 Henry 6, c. 7, the namber 
of attorneys in Norfolk was limited to 6, 
in Suffolk to 6, and Norwich to 2, and they 
were to be elected and admitted by the 
two chief justices. 

From this period an interval of a century 
and a half elapsed before the attorneys be- 
came the subject of further legislative re- 
gulation. Many rules and orders of the 
superior courts were however made which 
will be hereafter adverted to. 

1606. Fees and charges.—The next 
statute in order of date was that of the 
3rd James 1, c. 7 which was passed in 1606, 
and provided for the delivery of a bill of the 
fees and charges of attorneys, and directed 
that none should be admitted except those 
brought up in the courts or otherwise well 
practised and of skilful and honest disps- 
sition, and they were restrained from allow- 
ing other persons to practise in their 
names. 

1729. After the act of James Ist, ano 
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ther pause of more than a century occurred 
in professional legislation, extending to the 
year 1729, when the general act of 2 
George 2, c. 23, was passed, com- 
prising numerous regulations, and pro 
viding that the judges, before they admitted 
persons as attorneys, should examine and 
inquire, by such ways and means as they 
thought proper, touching their fitness and 
capacity. 

Taxation of bills of costs.—The statute 
of James, and particularly that of George 
the 2nd, provided means fur regulating and 
controlling the fees and disbursements of 
atterneys and solicitors, subjecting them 
to a summary taxation by an officer of the 
court, and restraining the recovery of their 
charges until so investigated. By these 
and subsequent statutes various regula- 
tions were made to secure the qualifica- 
tions of attorneys by service under articles 
of clerkship, and finally by the 6 and 7 
Vict. c. 73, recognizing expressly the 
necessity of an examination. Whilst by 
this statute some acts of justice were done 
to the attorneys by increased restrictions 
on the encroachments of unqualified per- 
sons, very extensive powers were willingly 
conceded by the profession for the taxa- 
tion of all costs, whether relating to busi- 
mess in court or not, or whether payable 
by the client himself or a third party, and 
whether due to the attorney or his execu- 
ters, and such taxation is allowed notwiths 
standing the payment of the bill, if the 

ial circumstances require it, provided 
the application be made within 12 months, 


THE RULES OF COURT. 


Such is the general scope of the statutes, 
so far as they can bear on the interests of 
the public and the status of the practi- 
tioners. We now proceed to advert to the 
rules of the superior courts relating to the 
practice of attorneys, their personal attend- 
ance, in court and the means by which 
their due qualifications were sought to be 
enforced. The earliest rule of court re- 
lating to attorneys is that of the Common 
Pleas in Trinity term, 1457, 35 Hen, 6, by 
which it was ordered, “ That none attor- 
ney ne none other make any manner of 
writ or process in any officer’s name of the 
same place, saving only every officer in his 
own name,’ &c. 

In Michaelmas term, 1564, the attor- 
neys of the Common Pleas were ordered 
mot to practise in any other court except 
in causes touching themselves. This it is 


highly probable was deemed requisite to 
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insure the personal attendance of the 
attorney in his own court. 

And by a rule of Michaelmas term, 1573, 
every attorney was required to give his at- 
tendance at the court on certain days in 
Term time. The rule for enforcing this 
personal attendance was repeated in Trinity 
Term, 1582, and again in Easter Term, 
1614. 

In 1616, a rule was made to limit the 
attorneys in each court to a competent 
number, and to remove the superfluous, 
wherein respect was to be had that the 
most unfit and unskilful persons be ree 
moved. 

By a rule of Hilary Term, 1682, the 
following regulation was made regarding 
the service of a clerkship to an attorne 
before admission. ‘ None hereafter sha 
be admitted to be an attorney of this court 
by the space of six years at the least, or 
such as for their education and study in 
the law shall be approved of by the justices 
of this court to be of good sufficiency.” 

In 1645, it was ordered by a rule of 
court, “ That none should be admitted an 
attorney unless he had practised five years 
as a common solicitor in court, or had 
served five years as a clerk to some judge, 
serjeant-at-law, practising counsel, attor- 
ney, clerk, or LP of one of the courts at 
Westminster, and should on examination 
be found of good ability and honesty for 
such employments, and that the court 
should once in every year, in Michaelmas 
Term, nominate 12 or more able and credi- 
ble practicers—to continue for the gees: 
year to examine such persons as sh 
desire to be admitted attorneys, and ap- 
point convenient times and places for the 
examination ; and the persons desirous of 
being admitted were first to attend with 
their proofs of service, then repair to the 
persons appointed to examine, and bein 
approved, to be presented to the court an 
sworn,” . 

Members of Inns of Court or Chancery.— 
Anciently all attorneys were required to 
be members of one of the Inns of Court or 
Chancery, and to be in commons every 
term. This regulation was enforced by 
rules of the superior courts in 1632, and 
again in Michaelmas Term, 1654; Trinity 
Term 1677, and Michaelmas Term, 1684, 
The last of these rules was made in Michael- 
mas Term, 1704, in the reign of Queen 
Anne, of which the following is the sub- 
stance :-— 

“That all attorneys and clerks of the 
courts not already admitted into one of the 
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Inns of Court or Chancery, shall procure 
themselves to be admitted into one of the 
Inns of Court, (if those honourable solici- 
tors shall please to admit them,) or into 
one of the Inns of Chancery, and take 
chambers there, (if conveniently they may 
be held). 

“‘ That for the future no person what- 
soever shall be sworn an attorney, or ad- 
mitted, or entered a clerk of any of the 
courts or offices, unless first admitted of 
one of the Inns aforesaid, and bring and 
produce, at the time of his being sworn an 
attorney, or admitted or entered a clerk as 
aforesaid, a certificate under the hand of 
the treasurer or principal of the Inn where- 
of he is admitted, testifying such his ad- 
mission.’ 

The same rule then recites, “ That b 
the usage, custom, or orders of the Inne 
of Chancery, the members thereof were 
obliged to, and did, come into commons, 
and continue therein according to the 
orders of such society, to their great ease 
in transacting their causes one with an- 
other, and much benefit to their clients, 
but of late most, or a great number, of the 
attorneys and clerks had neglected to come 
into commons, or continue therein, accord- 
ing to the respective orders of the said Inns 
of Chancery, to the great decay and detri- 
ment of those societies. It was therefore 
ordered that the attorneys and clerks which 
then were and should be admitted into any 


of the Inns of Chancery should come into | 


and continue in commons, according to the 


orders of such society. And in case any | 


.attorney or clerk sliould offend against this 
rule or any part thereof, such attorney 
shall be put out of the Koll of Attorneys, 
and such clerk so offending should be dis- 
charged and displaced from such office.” 

The rule also directed, “ That the re- 
‘spective treasurers and principals of the 
Inns of Chancery, and the antients, rulers, 
and governors of the same, should from 
time to time procure a list of the names of 
the attorneys and clerks who were not ad- 
mitted of any of the Inns of Court or 
Chancery, and yearly deliver such list 
unto The Right Honourable the Lord 
Chief Justice, to the intent that the 
offenders might be compelled to give obe- 
dience to the same.’”* 

It will thus be seen that the attorneys 
were required by a long series of rules of 
the courts at Westminster, to belong either 





¢ For further details, see Maugham’s Treatise 
on the Law of Attorneys, 1825, 1839 and 1843. 


| sional societies. 





to the Inns of Court or the Inns of Chan- 
cery. They might elect either the one or 
the other class; and they were required 
to go into commons ‘for the greater ease 
in transacting causes, and for the benefit of 
their clients.” 


METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 


Tue Second Address of the Committee 
of Management has been sent to every at- 
torney and solicitor not already enrolled 
amongst the members of the association. 
It has also been transmitted to the members, 
in order that they may promote the various 
objects in view. Not only the committee, 
but many of the influential members of the 
general body, have availed themselves of the 
present opportunity of calling the attention 
of Members of Parliament to the grievances 
of which the profession complains. The way 
is thus prepared for a favourable considera- 
tion of many of the important topics com- 
prised in the Address of the association. The 
establishment of the society has been well 
timed, and we augurfavourably of its progress. 

The attorneys, indeed, are gene 
sorbed in the business of their clients and 
rarely attend to their own interests. They 
endure much importunity before they are 
aroused to action. We have often in 
pages adverted to the progress of profes- 
They have never num- 
b2red more than two or three humdred 
even in London. The Incorporated Society 
is the only instance until now of a numer- 
ous association. 

It appears, however, that nearly 300 
of the metropolitan solicitors have joined 
the association, and about double that num- 
ber of the provincial. Considering the 
usual supineness of the body, this is a large 
congregation ; doubtless it will be increased 
by next term, and before the meeting of 
parliament the number will be all that the 
promoters of the association can reasonably 


expect. 


NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 





JUVENILE OFFENDERS. 
10 & 11 Vict. c. 82." 
An Act for for the more 8 
Punishment of Juvenile 
July, 1847.] 
1. Persons not exceeding 14 years of age 
commilting certain offences may be summarily 
convicted by two justices. Justices may dismiss 


* This act comes into immediate operation. . 


y Trial, and 
fenders. [22nd 
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the accused if they deem it expedient not to inflict| 2. Power to justices to hear and determine. 
any punishment — Whereas, in order in certain| One magistrate may, in certain cases, perform 
cases to ensure the more speedy trial of juvenile | acts usually done by two. —That any two or 
offenders, and to athe the hey of repair more justices of the peace for any county, rid- 
imprisonment previously to trial, it is expedi- | ing, division, borough, liberty, or place in petty 
ent to allow of such offenders being proceeded | sessions assembled, and in open poate efor 
against ina more summary manner than is now| whom any such person as aforesaid eg 
law provided, and to give further power to| with any offence made punishable under this 
-bal-them: Be it enacted by the Queen’s most|act shall be brought or appear, are hereby 
cellent ra ge and with the advice and | authorised to hear and determine the case under 
consent of the 8 spiritual and temporal,|the provisions of this act: Provided always, 
and Commons, in this present parliament as-| that any magistrate of the police courts of the 
sembled, and by the authority of the same, | metropolis sitting at any such police court, and 
That every person who shall, subsequently to| any stipendiary magistrate sitting in open court, 
the passing of this act, be charged with having — by law the er to do acts usually re- 
committed or haying attempted to. commit, or| quired to be done by two or more justices of 
with having been an aider, abettor, counsellor, | the peace, shall and may within their respective 
or procurer in the commission of any offence | jurisdictions hear and determine every charge 
whith now is or hereafter shall or may be by| under this act, and exercise all the powers 
law deemed or declared to be simple larceny, or | herein contained, in like manner and as fully 
punishable as simple larceny, and whose age at | and effectually as two or more justices of the 
the period of the commission or attempted com- | peace in petty sessions assembled as aforesaid 
mission of such offence shall not, in the opinion|can or may do by virtue of the provisions in 
of the justices before whom he or she shall be| this act contained. 
brought or appear as herein-after mentioned,| 3. Proceedings under this act a bar to further 
exceed the age of 14 years, shall, upon convic- oa — That every person who shall 
tion thereof, upon his own confession or upon | have obtained such certificate of dismissal as 
proof, before any two or more justices of the | aforesaid, and every person who shall have 
for any county, riding, division, borough, | been convicted under the authority of this act, 
berty, or place in petty sessions assembled, at ; shall be released from all further or other pro- 
the usual place, and in open court, be com-| ceedings for the same cause. 
mitted to the common gaol or house of correc-| 4. Mode of compelling the appearance of 
tion within the jurisdiction of such justices, | persons punishable on summary conviction.— 
there to be imprisoned, with or without hard| And for the more effectual prosecution of of- 
labour, for any term not exceeding three calen- | fences punishable upon summary conviction by 
dar months, or, in the discretion of such jus-| virtue of this act, be it enacted, That where any 
tices, shall forfeit and pay such sum, not ex- | person whose age is alleged not to exceed 14 
ceeding 3/., as the said justices shall adjudge, | years shall be charged with any such offence 
on, if a male, shall be once privately whipped, }on the oath of a credible witness before any 
either instead of or in addition to such im-| justice of the peace, such justice may issue his 
prisonment, or imprisonment with hard labour; | summons or warrant to summon or to appre- 
and the said justices shall from time to time|hend the person so charged to appear before 
‘appoint some fit and proper person, being a/|any two justices of the 6 in petty sessions 
constable, to inflict the said punishment of| assembled as aforesaid at a tims and place to 
whipping when so ordered to be inflicted out | be named in such summons or warrant. 
of prison: Provided always, that if such jus-| 5. Power to one justice to remand and take 
tices upon the hearing of any such case shall bail.—That any justice or justices of the peace, 
deem the offence not to be proved, or that it is; if he or they shall think fit, may remand for 
not expedient to inflict any punishment, they | further examination or for trial, or suffer to go 
shall dismiss the party charged, on finding | at large upon his or her finding sufficient surety 
eurety or sureties for his future good behaviour, |or sureties, any such rson as_ aforesaid 
or without such sureties, and then make out|charged before him or them with any such 
and deliver to the party charged a certificate | offence as aforesaid; and every such surety 
under the hands of so justices stating the |sball be bound by recognizance to be con- 
fact of such dismissal, and such certificate shall | ditioned for the appearance of such person be- 
and may be in the form or to the effect set|fore the same or some other justice or justices 
forth in the schedule hereunto annexed in that|}of the peace for further examination, or for 
behalf: Provided aleo, that if such justices | trial before two or more justices of the peace in 
shall be of opinion, before the person charged | petty sessions assembled as aforesaid, or for 
shall have made his or her defence, that the|trial at some superior court, as the case may 
charge is from any circumstance a fit subject | be; and every such recognizance may be en- 
for prosecution by indictment, or if the person | larged from time to time by any such justice or 
charged ehall, upon being called upon to answer | justices to such further time as he or they shall 
the charge, object to the case being summarily | appoint; and every such recognizance which 
disposed of under the provisions of this act, | shall not be enlarged shall be discharged with- 
such justices shall, instead of summarily ad-| out fee or reward, when the ys have 
judicating thereupon, deal with the case in all} appeared according to the condition thereof. 
reapects as if this act had not been passed. 6. Application of fines.—That every im- 
g 
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a 
posed by any justice under the authority of this | officer among the records df the court of 
Pornbail be reid to the clerk to the comvicting j ral quarter ressions of the peace; and the 
justices, and shall be by him paid over to the of the peace shall tranamit to one of 
use of the general county rate, or rate in the | Majesty's principal eseretaries of state a monthly 
nature of a general rate, for the county, | return of the names, offemees, and 
riding, division, tenses liberty, lee, ) mentioned in the convictions, other 
city, town, or place in which the effence in re-} particulars as may frem time to time be re- 
spect of which such fine ehall be imposed may | quired. _ 
have been committed. . 12. No forfeiture upon convictions under ect, 
7. Asto the summoning and attendance of | but presiding justices may order restitution of 
witnesses,—That it shall be lawful for any jus-| properfy.—That mo conviction under the au- 
tice of the by summons to require the at-| thority of this act shall be attended with 
tendance of any person as a witness upon the | forfeiture, but whenever any person shall be 
Ahearing of any case before two justices, under | deemed guilty under the provisions of this act 
the actuniiee of this act, at a time and place to| it shall be lawful for the presiding justices to 
be named in such summons ; and such justice order restitution of the property in respeet of 
may require and bind by recognizance all per- whieh such offence shall have been committed 
sons whom he may consider necessary to be | to the owner thereof or his representatives, and 
examined touching the matter of such charge | if such property shall not then be forthcoming, 
to attend at the time and place to be appointed | the same justices, whether award punis 
‘by him, and then and there to give evidence| ment or dismiss the complaint, may inquire 
upon the hearing of such charge; and in case| into and ascertain the value thereof in money, 
any _— so summoned or required or bound | and if they think proper order payment of such 
as aforesaid shall neglect or.refuse to attend in| sum of money to the true owner, by the person 
pursuance of such summons or recognizance, | or persons convicted, either at one time or by 
then upon proof being first given of such per-| instalments at such periods as the court may 
son’s having been duly summoned as herein-| deem reasonable, and the party or parties so 
after mentioned, or bound by recognizance as| ordered to pay shall be liable to be sued for the 
aforesaid, it shall be lawful for the justices be- | same as a debt in any court in which gee 
fore whom any such person ought to have at-| be by law recovered, with costs of suit, 
tended to issue their warrant to compel his ap-| ing to the practice of such court. 
pearance as a witness. 13. Recovery of penaities.—That whenever 
8. Service of summons. — That every sum-/ any justices of the shall adjadge any 
mons issued under the authority of this act may | offender to forfeit a ya patcmt penalty 
be served by delivering a copy of the summons | under the authority of this act, and such penal 
to the party, or by delivering a copy of the/ shall not be forthwith paid, it shall be le 
summons to some inmate at such party’s usual | for such justices, if they shall deem it ex- 
lace of abode, and person so required, | pedient, to appoint some future day for the 
any writing under the se or hands of any a of such penalty, and to order the 
justice or justices, to attend and give evidence nder to be detained in safe custody until the 
as aforesaid, shall be deemed to have been duly | day so to be appointed, unless such offender 
summoned, shall give security to the satisfaction of such 
9. Form of conviction.—That the justices be- | justices for his or her ce on such 
fore whom any person shall be summarily con- | day ; and such justices are by 
victed of any such offence as herein-before | to take such security by way of recognizance 
mentioned may cause the conviction to be drawn | or otherwise, at their discretion; and if at 
up in the form of words set forth in the Sche-|the time so appointed such ty shall not 
dule to this act annexed, or in any other form | be paid, it shall be lawful for the same or 
of words to the same effect, which conviction any other justices of the peace by warrant 
shall be good and effectual to all intents and | under their hands and seals, to commit the 
8. offender to the common gaol or house of cor 
10, No certiorari, &c.—That no such con-| rection within their jurisdiction, there to re- 
viction shall be quashed for want of form, or be | main for any time not exceeding three calendar 
removed by certiorari or otherwise into any of | months, reckoned from the day of such adyadi- 
her Majesty’s superior courts of record; and | cation, such imprisonment to cease on payment 
= warrant rf as shall be rE void | of the said penalty. 

y reason of any defect therein, provided it be| 14. enses of prosecutions, how to be peid. 
therein alleged that the party has been con- _That the justices in petty sessions assembled 
victed, and there be a good and valid conviction | as aforesaid, before whom any —- shall be 

cognizable 


Et 


+ 


; 


| 


eR cdi 


to sustain the same. prosecuted or tried for any o 

11. Convictions to be returned fo the quarter | under this act, are hereby authorised and em- 
sessions.—That the arg of the peace before | powered, at their discretion, at the t of 
whom any person shall be convicted under the | the prosecutor or of any other person who shail 


provisions of this act shall forthwith thereafter | appear on recognizance or summons to prose- 
transmit the conviction and recognizances to | cute or give evidence against any person ac- 
the clerk of the peace for the county, borough, | cused of any such offence, to. order payment to 
liberty, or place wherein the offence shall have |the prosecutor and witnesses for the prose- 

committed, there to be kept by the proper | cution of such sums of money as to the justices 
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shall seem reasonable and sufficient to reim-} which do not contribute to the payment of any 


burse such prosecutor and witnesses for the 
expenses they shall have severally incurred in 
attending before the examining magistrate, and 
in otherwise carrying on such prosecution, and 
also to compensate them for their trouble and 
loss of time therein, and to order payment to 
the constables and other peace officers for the 
apprehension and detention of any person or 
persons so charged; and although no convic- 
tion shall actually take place, it shall be lawful’ 
for the said justices to order all or any of the 
payments aforesaid when they shall be of 
opinion that the parties or any of them have 
acted bond fide ; and the amount of expenses 
of attending before the examining magistrate, 
and the compensation for trouble and loss of 
time therein, and the allowances to the con- 
stables and other peace officers for the appre- 
hension and detention of the offender, and the 
allowances to be paid to the prosecutor, wit- 
nesses, and constables for attending at the said 
petty sessions, shall be ascertained by and cer- 
tified under the hands of the justices in such 
petty session assembled as aforesaid: Provided 
always, that the amount of the costs, charges, 
and expenses attending any such prosecution, 
to be allowed and paid as aforesaid, shall not 
in any one case exceed the sum of 40s. : Pro- | 
vided also, that no expenses shall be allowed to 

rosecutors, witnesses, and constables exceed- 


county rate, some of which raise a rate im the 
nature of a county rate, and others have neither 
any such rate nor any fand applicable to 
similar , and it is just that such 
liberties, franchises, cities, towns, and places 
should be charged with all costs, expenses, and 
compensations ordered by virtue of this act in 
respect of such offences as aforesaid committed 
or supposed to have been committed therein 
respectively; be it therefore enacted, That all 
sums directed to be paid by virtue of this act 
in respect of euch offences as aforesaid com- 
mitted or supposed to have been committed mm 
such liberties, franchises, cities, towns, and 
places shall be paid out of the rate in the na- 
ture of a county rate, or out of any fund applic- 
able to similar purposes, where there is such a 
rate or fund, by the treasurer or other officer 
having the collection or disbursement of such 
rate or fund, and where there is nu such rate 
or fund in such liberties, franchises, cities, 
towns, or places, shall be paid out of the rate 
or fund for the relief of the poor of the parish 
or township, district or precinct therein, where 
the offence was committed or supposed to have 
been committed, by the overseers or other 
officers having the collection or disbursement 
of such last mentioned rate or fund; and the 
order of court shall in every such case be di- 
rected to such treasurer, overseers, or other 


ing the sums allowed, according to a scale of| officers respectively, instead of the treasurer of 


-fees and allowances authorised and settled by 
the justices of the peace at quarter sessions as- 
sembled, according to the statute in such case 
made and provided with ap to preliminary 
inquires before justices of the peace in cases of 


felony. 
15. Orders for ment how to be made,— 
That every such order of payment to any pro- 


-gecutor or other person, after the amount 
thereof shall have been certified by the justices 
as aforesaid, shall be forthwith made out and 
delivered by the clerk of the said petty session 
unto such prosecutor or other person, upon 
such clerk being paid for the same the sum of 

i ce for every such person, and no more, 
and, except in cases hereinafter provided for, 
shall be made upon the treasurer of the county, 
riding, or division in which the offence shall 
oeany se committed, or shall be supposed to 
have been committed, who is hereby authorised 
and required, upon sight of every such order, 
forthwith to pay to the person named therein, 
or to any other person duly authorised to re- 
ceive the same on his or her behalf, the money 
in such order mentioned, and shall be allowed 
the same in his accounts: Provided always, 
that no such order shall be valid, nor shall such 

‘treasurer pay any money thereon, unless it 
shall have been framed and presented in such 
form and under such regulations as the justices 

-of the peace in quarter sessions assembled shall 


from time to time  . 

16. Payment of costs with re- 
spect to boroughs, &e.—And coe offences 
cognizable under this act may be committed in 
liberties, franchises, cities, towns, and places 


the county, riding, or division, as the case may 
require. 

17. Proceedings against persons acting wider 
this act.—And for the protection of persons 
acting in the execution of this act, be it enacted, 
That all actions and prosecutions to be com- 
menced against any person for anything done 
in pursuance of this act shall be laid and tried 
in the county where the fact was committed, 
and shall be commenced within three calendar 
months after the fact committed, and not other- 
wise ; and notice in writing of such action or 
prosecution, and of the cause thereof, shall be 

iven to the defendant one calendar month at 
east before the commencement of the action 
or prosecution ; and in any such action or pro- 
secution the defendant may aap the general 
issue, and give this act and the A ge matter 
in evidence, at any trial to be had thereupon ; 
and no plaintiff shall recover in any such action 
if tender of sufficient amends shall have been 
made befure such action brought, or if a suf- 
ficient sum of money shall have been paid into 
court after such action b t by or on behalf 
of the defendant; and if a verdict shall pass 
for the defendant, or the plaintiff shall become 
nonsuit, or discoutinue any such action or pro- 
secution after issue joined, or if, upon demurrer 
or otherwise, judgment shall be given against 
the plaintiff, the defendant shall recover his 
full costs as between attorney and client, and 
have the like remedy for the same as any de- 
fendant hath by law in other cases; and though 
a verdict shall be given for the plaintiff in such 
action, the plaintiff shall not have costs againet 
the defendant, unless the judge before whom 
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the trial shall be shall certify his approbation 
of the action and of the verdict obtained there- 
upon. 

18, Extent of act.—That nothing in this act 
eontained shall extend to Scotland or Ireland. 





SCHEDULE OF FORMS TO WHICH THIS ACT 
REFERS. 


Form of Certificate of Dismissal. 


_ We of her Majesty’s justices 
to wit. § of the peace for the county of 
[or I, a magistrate of the police court of 
as the case may be,| do hereby certify, That on 
the day of in the year of our 
Lord at in the said county of 
7 M. N. was brought before us the said 
justices lor me the said magistrate] charged 
with the ollowing offence, (that is to say,) [here 
stale bricy the particulars of the charge,| and 
that we the said justices [or I the said magis- 
trate] thereupon dismissed the said charge 
ile under our hands [or my hand] this 

ay 0 . 


Form of Conviction. 


2 Be it remembered, That on the 
to wit. § day of in the year of our 
Lord one thousand eight hundred and 
at in the county of 
ity division, liberty, city, &c., as the case 
may be,] A. O. is convicted before us, J. P. and 
Q. R., two of her Majesty’s justices of the peace 
for the said county [or riding, &c.,] [or me, 
S. T., a magistrate of the police court of 
as the case may be,| for that he the said A. O. 
did [specify the offence, and the time and place 
when and where the same was commilted, as the 
case may be, but without setting forth the evi- 
dence,| and we the said J.P. and Q. R. [or I 
the said S. T.] adjudge the said A. O. for his 
said offence to be imprisoned in the 
Cd to be imprisoned in the and there 

ept to hard labour for the space of oJ 
said offence to forfeit and pay >} [here! 
state the penalty actually imposed,] and in de-' 
fault of immediate payment of the said sum, to 
be imprisoned in the or to be im- 
prisoned in the and there kept to 
hard labour] for the space of unless 
the said sum shall be sooner paid. Given 
under our hands and seals [or my hand and 
seal] the day and year first above mentioned. 


$$ 
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A Treatise onthe Law of Leases, with Forms 
and Precedents. By Tuomas Puarrt, 
Esq., of Lincoln’s Inn, Barrister-at-Law, 
Author of ‘‘A Practical Treatise on the 
Law of Covenants.” In2 vols. Lon- 
don: A. Maxwell & Son, 1847. Pp. 
1695. 


There are two remarkable points which 


| portance of the subject has evidently been 


| underrated. 


. 
‘ 
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New Statutes.— Review : Platt’s Treatise on the Law of Leases, 


may be noticed in regard to the subject of 
these volumes. Ist. There is no form of 
deed throughout the wide range of Convey- 
ancing practice so frequently used by the 
practitioner as a Lease. 2nd. There is no 
other deed so frequently drawn by the so- 
licitor on his sole responsibility, nor any 
which is sorarely submitted to the revision 
of counsel. 

It is certain, however, that the law re- 
lating to leases is not only of the greatest 
practical importance, but that it involves 
many very nice and difficult questions. 
Seeing the utility of a treatise on a subject 
So universal, it is not a little singular that 
the field should have remained to the pre- 
sent time almost unoccupied. The im- 


Inasmuch as comparatively 
few questions and few drafts of leases are 
submitted to counsel, it has been inferred, 
probably, that the matter was compara- 
tively insignificant. There is, indeed, an 
old book by Bacon on Leases and Terms 
for Years, with Precedents, published in 
1798 ; one by Bailey in 1807; and an In- 
quiry into the Nature of Leases, by Clark, 
in 1818. The law is also concisely treated 
of in various digests and abridgments. 
But it remained for Mr. Platt to present 
the profession with a full and complete 
treatise of the whole law and practice re- 
lating to Jeases, accompanied by an ample 
collection of precedents, and we are glad 
that the work has fallen into such compe- 
tent hands, equally in regard to practical 
experience and professional learning. 

In the Ist Part, the author gives the 


}| definition, and sets forth the nature of a 
[or ptr a I] adjudge the said A. O. for his| 


lease. 

The 2nd Part treats of the subjects of 
demise ; and the 3rd of the contracting 
parties; and of their contract or agreement 
under the following heads :— 


1, Who may be lessors. 

2. Who may be lessees. 

3. Of leases between particular individuals. 
4. Of the contract or agreement. 


The 4th Part relates to the term of the 
lease. 


1. As to leases at will. 

2. As to leases for any aliquot part of a year ; 
for a year; or from year to year. 

3. As to leases for an absolute term of years. 

4. As to leases for a term of determin- 
able with a life or lives, or on any other event. 

5. As to leases for a term, with the grant of 
an accesssional term on an event. 

6. As to leases for life or lives. 

7. As to renewable leases. 
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Part the 5th comprises the instrument 
of demise, its essential and formal parts. 


1. Of leases by writing, 1, and deed. 

2. Of the date, — 

3. Of the parties. 

4. Of the recitale. 

5. Of the testatum. 

6. Of the parcels, and clauses of reversion 
and estate. 

7. Of the exceptions and reservations. 

8. Of the habendum. 

9. Of the reddendum. 

10. Of the covenants. 

11. Of the proviso for re-entry on non-pay- 
ment of rent or non-performance of covenant. 
12. Of the counterpart and duplicate of the 

ease. 
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Mr. Platt has evidently centered on his 
task with great zeal. He has collected his 
materials with unwearied diligence and re- 


| search, arranged them in excellent order, 


and discussed every important point with 
much learning and discrimination. We 
could have wished, if possible, that the 
work had been somewhat Jess bulky and 
elaborate, and yet we know not what part 
could have been abridged without injury to 
the completeness of the treatise. 

Standard works, like that before us, are 
of course mainly founded on statutes and 
decisions. Following the language of the 
legislature and the court, they become safe 
guides for the profession. It is dangerous 


The 6th Part treats of the duration of |to depart from the tpsissima verba of the 


the livbility of the covenanting parties; act or judgment, and a legal writer has 
and of the effect of the transmission by act !rarely an oppcrtunity of displaying any 
of law, or alienation by act of the party, of | literary attainments, excepting in his pre- 


the reversion or the lease. 


1. Of the relative rights and liabilities of 


lessor and lessee. 


‘faceor introduction. Sad work is often made 


in an attempt to usher in a very useful and 
learned work by a highly wrought address. 


2. Of the effect produced on the tenancy by Mr. Platt has, we think, succeeded in 


the death of the lessor. 


this somewhat difficult effort, and ex- 


3. Of the effect produced on the tenancy by | pounded the design and object of his work 


the death of the lessee. 

4. Of the effect produced on the tenancy b 
the lessor’s assignment during life of his rever- 
sion: considered with reference as well to the 
rights as the liabilities of the assignee. 

5. Of the effect produced on the tenancy by 
the lessee’s assignment during life of his term : 
considered with reference as well to the rights 
as the liabilities of the assignee: and of the 


— on which covenants run with the, 
n ° 


6. Of the effect produced on the tenancy by 


the bankruptcy of the lessee. 

7. OF the effect produced on the tenancy: by 
the acts passed for the relief of insolvent 
debtors. 

8. Of the effect produced on the tenancy by 
the lessee’s assigning his property to trustees 
for the benefit of his creditors. 


Part the 7th concerns the determination 
of the lease and its consequences. 


its regular expiration by effluxion of time. 

2. Of the determination of the lease by ef- 
fluxion of time, and of the effect of holding 
over. 


The 8th Part relates to the preparation, 
custody, production, stamping and re- 
gistration of leases and of indorsements. 


1. Of the preparation of the lease and 
saeriaprc! pra 

2. Of the custody and production of the lease 
and counterpart. 

3. Of the stamping of the lease and counter- 
part, and also of agreements for leases. 

4. Of the registration of leases. 

5. Of indorsements of leases. 


‘in print, however, assures me that | 
1. On the determination of the lease before | 


He 


inan able and unassuming manner. 


Y | says,— 


“If the value of a work depended on the in- 
terest of the subject selected, the one now sub- 
mitted to the profession might fearlessly com- 
pete for favour with its many distinguished 
predecessors; for few there are who pass 
through life unaected by the discussions con- 
tained in it, either directly as principals, or in- 
directly in a representative character. But I 
am aware (he adds) that neither the import- 
ance of a theme nor its practical utility can 
supply the defects of imperfect analysis or in- 
adequate illustration. With this principle in 
view at the commencement and during the 
progress of my task, I earnestly applied myself 


'to the branch of law invcstigated in these 
\pages. To 
_my best powers, neither shrinking from labour, 


perform my duty, | have exerted 


nor yielding to anxiety or fatigue. ‘The result 

aa ae 
to myself a standard beyond my reach; and I 
am painfully sensible of the difference between 
design and execution. From these remarks, it 
will appear, that whatever errors may be dis- 
covered in my work are traceable to want of 
judgment, and not to indolence. Iu extenua- 
tion, I can only say, that, in possession of more 
learning that has fallen to my lot, I should 
have produced a better book. At the same 
time, | trust that my endeavours will not be 
wholly futile: that they may at least put the 
reader in the way of obtaining further informa- 
tion from the reports and statutes referred to, 
the only legitimate basis of a treatise of this 
nature,” 


The author in anticipation of an ob- 
jection states, that he has thouglit it more 


& 
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advisable in a few instances to examine | are to signify much beyond their ordinary im- 
under one head the several subordinate and| port. He doubts whether the diminution of 
collateral bearings of his subject, than to —— gal dhe sag ahead qi pl 
rent g them under seperate divisions of qualification where necessarily introduced, will, 
iB WOtRe in a great degree, counterbalance the saving 
“This,” he says, “ will be particularly ob-| effected by the adoption of the statutory form. 
servable in the Chapter on the Reddendum,| Suppose, for example, a party to take a lease 
where not only the considerations peculiarly} on the understanding that he is to pay rent, 
appropriate to that division, but the ramifica-| and to repair during the term, and to yield = 
tions incident to it, such as the suspension and| possession of the premises in repair at the 
apportionment of rent, the effect of the statutes| of the term, without reference to accidents by 
of imitation on the lessee’s liability to pay rent,| fire: in this case, he would, in compliance wit 
and the relief afforded in equity, have also been| the statute, covenant “to pay rent” (as in 
discussed. A similar course has been pursued| column I, No, 1,) “and to repair,” (as in 
in the Chapter on Renewals, The convenience! column I., No. 10;) but, on referring to column 
of the plan compensates for a departure from a/ II. of that number, it appears that those words 
more logical arrangement.” signify that he is not to leave them in good re- 
Th a ere : ; ir under all circumstances, but"Is to have the 
e general rule for the construction of] benefit of an exception of “reasonable 
a lease, and the law relating to its altera-| and tear and damage by fire,” which would be 
tiun by erasure, cancellation, and the like, | clearly inconsistent with the general covenant 
as well as to its being duly executed, being| to repair. The draftsman would, therefore, be 
common to all deeds, have not been speci- ‘i a the Lepage of saber eT some 
ally noticed, as they offer nothing particu- | ‘0T™ of words, plnckbaner peg mare a pa 
larly applicable to, or illustrative of, the a eee i —— a oe 
doctrine under consideration. Oe ee ee aca 
length without the exception; thus presenting 
Mr. Platt observes, that the difficulty of @ sad medley of ordinary and statutory forms 
procuring good precedents of leases is os ant ak rine - tigen Pine! 
greater than can be conceived. They are |‘*! femiay ‘th the . eh Ae with 
ften prepared by persons not very conver-| 7 Op eg nay, Wien Ee act, wine’, : 
se leteg A nee y the abridged forms, is ineerted in the Appendix, 
sant with conveyancing, and are propor-| Vo), ji. p. 577, et seq., will find in it ample di- 
tionably loose and unsatisfactory. rections for their guidance. The real evil to be 
Those contained in the appendix to this work complained of is, not so much the length of the 
have been selected from a large number, as 


usual clauses, as the severe pressure of the 
best calculated, from their various objects, to | **@™p duties, from which even the counterpart 
be of practical service. In preparing the 


mm i ee t— 


and duplicate are not exempt,” 


etached forms, Mr. Platt has aimed at a| We close this notice, doubting not that 


middle course, and, while divesting them of : 
much of the abundant phraseology by which the learned author will be amply rewarded 


they have hitherto been characterised, has en- for his meritorious labours. 
deavoured to preserve the technical style and 


cantilena so desirable in all formal instruments.| JMPROVEMENTS IN CHANCERY 
A variety of Forms, not in the first part of the 





7 mega will be found amongst the Prece- PRACTICE. 
ts. . 
The author’s reasons for omitting to AFFIDAVIT OFFICE. 


supply some short precedents under the} Tue abolition of the Public Office in 
act of 8 & 9Vict. c. 124, “* To facilitate the Chancery, and the transfer of the business 
Granting of certain Leases,” are thus|to the Clerk of Affidavits, is an alteration 
stated :— “in the right direction.” The time of one 
“The first and principal one is, that he be-| Of the Masters is saved to the suitors, and 
lieves leases of the description alluded to are,| there is some gain to the practitioners by 
and will continue, almost wholly unknown in| performing the act of swearing and fili 
practice. With great submission to those who | the affidavits at the same time and place. 
entertain a different opinion, Mr. Platt states,} This is one of the improvements which 
that he cannot think that a good system which | yo, suggested by an eminent solicitor in 


renders reference to a foreign instrument ne- 
cessary to the construction of the one by which the Ist volume of the Legal Observer nearly 


parties —— to be bound, their own being 17 years ago. It was thus written :-— 
in fact but a brief abstract of a document to} “Office copies to be made in a useful form 
which they can rarely have access otherwise] on bricf paper, and at 4d. a folio, which leaves 


than through the agency of their professional | ample profit. A fee of 6d. to be paid besides 
adviser, and being comprised in terms which | for filing, and for searches. 


Perliamentary Report on Legal Education. 


“ Affidavits in town to be sworn at the affi- 
davit office, on filing them.” 

Another suggestion was made at the same 
time, which has not yet been, but we trust 
will be, carried into effect, namely, — 


“To prevent delay, every person filing an 
affidavit should deliver a copy the same day to 
the opposite party, who should be at liberty to 
sgt ig it, for a small fee, with the original.” 
1 L. O. 88. 
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demand, to fit them for places of special 
legal education. In this view, all witnesses, 
professional and non-professional, from Eng- 
land or Ireland, concur. Whatever differences 


exist, refer only to the manner in which such 


project may best be carried out. 

“In England there are several of these so- 
cieties ; in Ireland one. The question, there- 
fore, arises, whether these societies should act 
independently of each other, or co-operate, 
each in its sphere, for one general end. 


“The great majority of witnesses decide in 
favour of the latter proposition. ‘They suggest 
that the several Inns of Court, instead of each 
establishing for its own members a series, and 
possibly the same series of lectures, should each 
found a certain number, the most appropriate 
to that particular Inn, to which admission 
LEGAL EDUCATION. should be open to the members of all. The 

e aon several em would thus form the — as it 
| were, of one common university: in this par- 

PROPOSED LAW UNIVERSITY. ,ticular as in others, (such as their common 

Ix order to submit the Report of the halls, chapels, libraries, &c.,) resembling our 
Committee on Legal Education in a con-: &*!8ting universities ; and having in the bench, 
venient form to our readers, we have sub- 28 their common head, the a domicren « Fay! the 
divided it into various portions :—endea- ber gi ——— 
vouring in each instance to present a dis-! “The number, classification, and apportion- 
tinct section or topic for their consideration. ment of these lectureships and courses to the 
Pursuing this plan, we now advert to the respective Inns, must in great measure depend 
statements and recommendations of the upon the circumstances of each, and the 
committee for remodelling the Inns of Pinions and wishes of their several authorities 


. and members. All that witnesses at present 
oo pega them a College, point out, or that can indeed be looked for in 


On leav; ghee any project, is that due provision should, in 
b leaving the university, (say the the first instance, be made for instruction in 


committee) every student proceeds to’ the great departments of the profession, such 
select and prepare for that profession’ as the Law of Real Property, Common Law, 
to which he or his friends consider him’ Criminal Law, Constitutional Law; and then 
best suited; and it is then that the! @tadually in those subsidiary branches con- 


One more and a very important recom- 
raendation may still be made,—namely, the 
authority to solicitors in different parts of 
the town to administer oaths. 





future lawyer looks around for special! nected with the principal, such as Commercial 
° . : w, Medical Jurisprudence, General Pro- 
instruction. It is then also that the pub-' cedure, &c., &c. ‘The last class might likewise 


lic, but above all his own profession, ought 
to be read 
for speci 
two branches of the profession, now be- 
comes necessary, and following the course 
of the example and experience of the two 
other learned professions, it does not ap- 
pear that its organization and management 
can be confided with more propriety and 
advantage to any body than to the profes- 
sion itself; and the committee proceed to 
state that— 


“It so happens, that this view is not only 
the most rational, but in the present instance 
the most practicable. The profession in these 
countries have a recogni organ for such 
purposes in the ‘Inns of Court;’ societies not 
oaly commanding the consideration of the pub- 
ke and N hgyenss se but originally, as it appears 
frem the evidence before your committee, 
founded and endowed for these very objects, 
and thus requiring no innovation, but such 
modifications only as existing society may 


embrace those departments for which chairs 


to meet him. An institution! were also provided in the universities; such as 
professional instruction in the. 


International Law, Comparative Constitutional 
Law, &c.; and which so might form the link 
(at least might so be treated in the Inns of 
Court as to answer that purpose) between al 
fessional and non-professional studies. Nor 
would it be unwise, that two chairs should be 
endowed by the Inns in common, on the plan 
of similar chairs in foreign universities; the 
one for the purpose of conveying instruction 
on the Methods and History of Law, and which 
might serve as the introduction to whatever 
course the student might think proper to adopt 
afterwards ; the other on the great principles 
of General Jurisprudence, or the Philosophy of 
Law and Legislation, which might in a like 
manner serve for its conclusion. The character 
of these professorships may appear somewhat 
less practical that that of others, and so far may 
seem to depart from what ought to be regarded 
and maintained as the peculiar character of 
this institution, as contraste:i to that of the 
universities ; but thie objection on a little re- 
flection will disappear. When it is considered 


400 


how much time and labour may be saved, how 
much error and disappointment avoided, how 
much the acquisition of knowledge may be 
facilitated by furnishing the student with chart 
and compass in the beginning, such ap pre 
can scarcely be urged against the first of these 
chairs. Still less against the second. It is at 
the conclusion of a course, when scattered facta 
and disjointed reasonings are to |e gathered to- 
gether and formed into one synthesis or system, 
in order to render them not only of special but 
general iy ae that such an aid as that 


proposed by the endowment of this second | 
chair, becomes not merely valuable but | 
essential. In the instance of a profession, too 


inclined by the after business of life to fall into 
the particular and technical, such a corrective, | 
from its very character of comprehensiveness , 
and philosophy, appears more particularly de-: 
sirable. 

“ Nor is the advantage in point of economy, | 
extent, and completeness in respect to profes- | 
sorships, the only one to be expected from this 
combination of the Inns amongst themsclves, | 
for on general purpose. ‘I'he field of exertion | 
and e:nulation, to both professor and student, 
is greatly enlarged, habits of intercourse and | 
sympathy, so desirable amongst men whose 
future lives and labours lie so much together, | 
are generated, and a harmony in instruction | 
and action secured, the result of which cannot 
but be felt beneficially through the whole range | 
of the lawyer’s after practice, and ultimately, | 
no doubt, in the decisions of the bench, and | 
the acts and other proceedings of the legislature. | 

“The economical arrangement and mainte- 
nance of these professorshirs, as regards ap- 
pointment, remuneration, and dignity, must’ 
necessarily be determined by those from whom 
they are to originate, nor can any other recom- 
mendation be ventured on beyond those of a 
general nature. ‘The Inn of Court which en- 
duws should appoint, with as much as possible 
the concurrence (to be obtained directly or in- 
directly) of the other Inns: the remuneration 
should be regulated by the joint consideration 
of the eminence of the individual and the im- 
portance of the chair; and to he effective, both 
as regards the professor and the student, by 
securing his independence but at the same 
time simulating his exertion, it should be 
formed of a fixed salary and fees. Such is in 
general the concurrent suzgestion of all the 
witnesses, and by some it is insisted on as in- 
dispensable. His functions would naturally 
place him in the same rank as the professors of 
our universities. It may be a question whether 
this chair should be held during good be- 
haviour; or for a limited period, with power of 
re-election. ‘The latter arrangement appears to 
have heen contemplated by some of the Inns, 
and though liable to some objection, on the | 
whole appears preferable to any other. 

“Tt is not sufficient to establish a good | 
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but accepted. On the result all agree ; few on 
the means by which it can be accomplished. 

“It is not sufficient that the professor should 
deliver a lecture : lectures, without examination 
frequent and accurate, without class teaching, 
without private instruction, fall dead on the 
majority of bearers; and however popular in 
the outset, sooner or later, on the concurrent 
testimony of some of the most experienced lec- 
turers and lawyers themselves, gradually de- 
teriorate, and finally lose their efficacy and 
audience. But lectures, class teaching, and 
Aisagen instruction, may each and all be excel- 
ent, and yet be productive of no real benefit, 
unless it be also practicable to ensure hearers. 
Some maintain that this result is sure to follow 
from the superior and intrinsic merit of the in- 
struction and instructor; that to secure accept- 
ance, it is only necessary to render acceptable: 
while others again reply, that without incentive, 
or obligation of some kind remote or immediate, 
the highest excellence will not be appreciated, 
and the most valuable opportunities will be 
contemptuously passed by.” 


The committee observe, that unfor- 
tunately for the student and the pub- 
lic, general cxperience (it is scarcely 
necessary to refer to particular evidence) 
testifies in favour of this latter opinion ; 
nor is there any reason why a student for 
the bar should be regulated by other prin- 
ciples of action than students for any other 
profession. ‘The question then to be de- 
cided is this, to what extent can this moral 
powcr, either of inducement or compulsion, 
be applied 7 


“The inducement here may be so direct and 
strong as to be tantamount to compulsion. If 
the attendance on certain courses of lectures be 
required, and the results of this attendance be 
texted by public examination, periodical as well 
as final, as the indispensable condition for ad- 
mission to the bar, and if the permission to 
attend such courses and to pass such examina- 
tions be also made conditional on a certain 
ainount of preliminary knowledge, also to be 
proved by an entrauce examination ; it is clear 
that to all intents, such preliminary examina- 
tion, attendance, and final examination, will be 
compulsory on all who destine themselves to 
the profession, and will operate in securing, if 
conscientiously followed out, an educational 
qualification for every barrister. It is quite 
true, indeed, that this can constitute no 
guarantee for superior ability or acquirements, * 
nor is it meant that it should. Its object is 
simply to preclude incompetency and indolence. 
Superior qualifications may be tested by an- 
other measure, by the acquisition of honours. 
And here it is that voluntary attendance and 
voluntary examinations have their proper place. 


course or courses of instruction, or to provide|To incite, however, to the contest for such 
well endowed and well selected professors to honours, and to the fulfilling of the conditions 
communicate it; the important point is to see on which they depend, there must be an in- 
that such advantages be not only accentable ducement, contingent and remote perhaps, but 


~ 
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still real, held out not merely in the course, 
but in the os itself. As admission to 
the bar is the reward of passing through the 
ordinary course, so eligibility to certain higher 
situations at the bar should be the prize for 
passing through the extraordinary. In this 
suggestion there is no deviation from principles 
to a certain degree at present recognised ; eligi- 
bility to certain offices is at this moment re- 
stricted to certain classes, and to certain con- 
ditions. There are many posts to which none 
are eligible but barristers of a certain number 
of years standing. Some of the most compe- 
tent witnesses have already shown that such 
test of qualification, though obviously meant to 
be proof of competency, is often futile. It ad- 
mits, however, the principle: your committee 
contend only for its efficient application. 


These suggestions, it is 1izht however to 
observe, do not appear to be supported by 
some Of the more eminent witnesses. 


** Lord Brougham, for instance, whilst he 
strongly insists on the importance of lectures, 
(but provided only they be accompanied by 
class instruction and frequent examination,) is 
not prepared to go to the length above stated. 
He would make attendance on lectures, but not 
examination to prove whether they had been 
profitably attended or not, the condition for 
admiesion to the bar. He would insist on at- 
tendance on lectures on the part of the mem- 
bers of the Inns of Court, but not take any 
precaution to assure the lecturer or the society 
that the students, by sufficient amount of pre- 
viously acquired knowledge, were in a position 
to take advantage of those lectures. He ob- 
jects to an entrance examination still more than 
toa final examination; he considers it unne- 
ceesary, as not within the competence of the 
society. But the society at present imposes 
conditions for admission; and it is a question 


only of how many or how few, of what or 
There is no reason for preferring 


of when. 
the condition of paying certain fees pre- 
liminary to admission, to the conditiun of pass- 
ing through certain examinations. This is the 
view which Lord Campbell takes. He holds 
that the Inns of Court have a right to impose 
such conditions; that such conditions are no 
infringement of inchoate or any other rights ; 
and that when conditions are in question, in- 
tellectual, in reference to an intellectual profes- 
sion, ought to be preferred to any other. Nor 
are the attendants on these lectures of an age 
to exempt them from all necessary regulations 
to ensure attention. The value of the institu- 
tion depends on the certainty that such atten- 
tion has been paid, and that benefit has been 
derived from it. Itis what every institution 
of education (be it what it may) should ever 
aim at; it is what the public, who desire to se- 
cure themselves from ill-qualified practitioners, 
naturally look for. Now all the evideuce be- 
fore your committee goes to show the ineffi- 
ciency of lectures merely voluntary, of courses 
unless tested by examination, of admission to 
classes or honours unless fairly won, of an 
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education shown by skill in routine formalities 
instead of substantial knowledge and habitual 
industry. . As they contemplate in the esta- 
blishment of a legal institution, the means not 
only of providing legal instruction, but also 
the arrangements by which it may effectually 
be enforced, they necessarily look not to those 
portions of the academical system which have 
failed, but to those which have been successful. 
Much, therefore, as they approve of the ineti- 
tution of a series of lectureships on the prin- 
ciple and regulations already noticed, they can- 
not think they will have the efficiency which 
they ought to have unless preceded by a first 
examination to qualify for admission to the 
Inns of Court, and a second on the termination 
of the period and courses prescribed, to qualify 
for admission to the bar. ‘These examinations 
should be obligatory, those for honours might 
be voluntary : the extent and conditions of each 
should be determined by the highest authori- 
ties in the institution.” 

“‘ From the evidence before your committee, 
and the proceedings which bave already taken 
place on the subject, it would appear that there 
existed some apprehension that this measure 
would, if attempted, be either opposed hy the 
profession, or fail. If it were a question of 
temporary only or local circumstance, it might 
be no more than prudence would dictate to he- 
sitate and delay ; but if this apprehension arises 
from a permanent conviction of its inutility or 

injury, it then affects the whole subject, and 
requires to be at once considered in reference 
[to the nature and object of the institution 
| itself,” 

The committee add, that there seems 

to be no reason why a Law College (for 
it is in that light that the union of the Inns 
of Courts must be considered, or otherwise 
it will be necessary to look elsewhere for 
such a body) should be conducted on other 
principles than a College of Theology or a 
College of Medicine; and so fur from 
deeming that such arrangements as those 
| above noticed, would have the effect of im- 
|posing unnecessary restrictions, many on 
‘the contrary consider it desirable that this 
discipline should be extended from the in- 
tellectual to the moral regulation of the 
institution, by the maintenance of a certain 
surveillance over character and conduct, so 
far as might be consistent with the re- 
ligious and civil liberty of the individual 
and the public. 

“The judges naturally stand as the protec- 
tors, guides, and controllers of the profession ; 
and the bench would thus appear to be pointed 
out by every circumstance as the proper au- 
thority to govern such an institution. It may 
be a matter of discussion how such authority 
should be exercised, whether as governors or 
as visitors, leaving to the benchers of the 
eeveral inns, or a deputation or delegation from 
each, like the heads of houses in the universities, 
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the usual adrninistrative rights and duties, The 
udges in England cease on arriving at the ser- 
yeantcy to be benchers, and are thus in a po- 
sition to execute with impartiality the supreme 
controlling and directing power. ‘The statutes 
or bye-laws proposed by the benchers, and 
stamped with the fiat of the judges, could not 
but be received by the public and the profes- 
sion with that respect so essential to the en- 
forcement of all regulations, but especially of 
those which regard educational establishments. 

“It does not appear, from the witnesses ex- 
amined on the question, that such arrange- 
ments can be carried out with the same facility 
in Ireland ; at the same time there is nothing 
which is likely to interpose serious difficulty. 
There, as here, it is admitted, that mere volun- 
pot associations for such purposes will not do; | 
and without in any degree derogating from 
the credit due to the projector and principal of 
the Law Institute, it is too obvious that it 
laboured from its birth under the defects inci- 
dental to such associations, arising from 
cariousness, uncertainty, and want of efficient 
authority and control. An institution intended 
for the education of the profession ought to 
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adopted by the colleges and the university on 
one side, and by the Inns of Court in England 


on the other.” 





LAWYERS IN PARLIAMENT. 


Or lawyers we may mention John Twezell 
Wawn, M. P., for South Shields, who was eda- 
cated for the bar, though not actually called,— 
he has interested himself with the important 
and neglected subject of Mercantile Shipping 
and the Navigation Act, and the means (in 
these times of expediency) to keep it in due 
vigour. 

There are several M. P. lawyers at the Irish 
Bar, a list of which we shall be able to give in 
en early number. 

Mr. Austey, of the English Equity Bar, has 


pre-| for the first time been returned for Youghal. 


We much regret to lose for the present the 
valuable services in parliament of Sir Fitzroy 


have its roots as deeply fixed, its regulations as| Kelly, Q. C., and Mr. W. H. Watson, @. C. 


universally recognised, its powers as unequivo- 
cal and effective, as those of the sip 
itself. There, as here, as long as no insur- 
mountable obstacle intervenes, the Inn of Court, 
which comprises the eminence and authority, 
and may be considered to represent the interests 
of bench and bar, ought to be adopted both by 
the profession and public, in preference to any 
new, certainly to any voluntary society. The 
King’s Inn also has, in certain respects, an ad- 
vantage overthe English inns. It form a single 
body, and has not to consult the wishes of any 


other. But the King’s Inn is likewise, it must B. were the 


be remembered, in an anomalous position 
enforces rules and regulations, raises fees, 
 aaclage conditions, not in reference to one 
ranch of the profession only, but to both. 
Now under what warranty this has been and ig 
still done, is subject to controversy, and at- 
tempts have been made and resisted to define 
and to assure it. It can hardly be expected, 
under such circumstances, that many difficulties 
should not arise to the formation and adminis- 
tration of any system, however in itself unex- 
ceptionable. judges, too, by continuing 
benchers, are involved in all the real or sup- 
posed partialities of such a body, and cannot 
exercise in the same unquestioned and efficient 
manner, their authority in directing and con- 
trolling as they are enabled to do in England. 
But these objections are not irremovable. The 
proposition made and carried into effect at one 
period, by a royal charter incorporating the 
society, or an act of parliament determining 
and regulating the organization, powers, rights, 
and functions of the King’s Inn, in reference to 
both branches of the profession, would go far 
to remedy these defects, and at the same time 
afford a favourable opportunity of combining 
with the new ements an effective system 
of legal education, in harmony with al 





3 it! stat. 7 & 8 Vict. 
and | A provisional committee was afterwards form 


The representation of the Scottish Bar shall 
also be duly regarded. 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Bato Courts. 


LAW OF RAILWAYS. 

ACTION BY PROMOTER. 
Against provisional committee-man.—A, and 
registered promoters, under the 
c. 110, of a railway company. 


at a meeti 


of which A. was appointed 
tary, and 


secre- 
. Solicitor, to the company, and 
other persons a poo. ap committee: Held, 
that A. could not, merely upon these facts, re- 
cover against an acting member of the manag- 
ing committee for services afterwards per- 
formed by him as secretary. Wilson v. Viscount 
Curzon, 15 M. & W. 532. 


AGENT. 
See Partnership. 
ALLOTTEE. 


1. Committee-man.— Reco of deposit. 
An allottee of shares in a nse dl scheme which 
bas proved abortive, may recover back, in an 
action for money had and received, the whole 
amount paid by way of deposit. Walstabd vy, 


2. ing back deposit.—A railway com- 
pany was provisionally registered, and a pro- 
spectus was issued, which stated the 
capital te be 30000,00008. in 80,000 ner of 
254, each. plainti ied to pro- 
visional committee for 70 Charen, in 8 lettes, 
whereby she undertook to poe 2 the same or 
any less number that they might allot to her, 
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to the deposit of 2%. 12s. 6d. per share )plicants for more than the 120,000 shares. At 
eceainoe, wnat sign the parliamentary con- |that meeting the plaintiff opposed the reso~ 
tract and subscribers’ agreement when re- |lutions to continue the concern, and moved as 
quired. To this letter she received an answer, |@0 amendment that the deposits should be re- 
signed by the secretary, stating that the com- turned; but the chairman declined to put the 
mittee of management had allotted to her 30 | amendment to the meeting. Subsequently the 
shares, and requesting her to pay the deposit /Scheme was abandoned, and the plaintiff 
of 2/. 12s. 6d., amounting to 78/. 15s., mto one brought his action against a member of the 
of certain banks on or before a day pine Py Acrge mame to recover back the 
The plaintiff accordingly paid into one of those | amount of his deposits. — 
Sack in due time, the deposit of 781. 15s.,and| Held, First, that the application for shares 
received the banker’s receipt for the same. She |and the letter of allotment constituted no bind- 
afterwards presented the receipt to the company, |ing contract. Secondly, that the advertisement 
and made several fruitless applications to the |@mounted to a fraudulent misrepresentation, 
committee for scrip, and at length was in-| and having been so found by the jury, as also 
formed that the directors had come to the re-| that it was a material inducement to the plain 
solution not to issue any scrip, and that the | tiff to sign the subscribers’ deed, as well as to 
greater part of the deposits had been expended, P&y his money, formed a good ground of action, 
and the balance would be rateably divided. It} ‘0 which the terme of the deed were no answer. 
that the directors, finding it impos- Thirdly, that the laintiff’s conduct at the sub- 


sible to go to parliament in the ensuing session, | Sequent meeting did not amount to any waiver 


had determined not to issue any scrip; and’ Of his right to recover. And fourthly, that the 
that, of the entire number of 80,000 shares, | Omission to direct the jury as to whether or not 


70,000 were allotted, but deposits were paid on there was a bind contract was 00 ground 
4,000 only, producing altogether the sum of for a new trial. Wontner v. Shairp, 34 L. O, 
10,5002. In an action by the plaintiff to re- 156. . ; 
cover back from a member of the managing| 4+ Action for deposiis.—A. applied to the 
committee the sum of 78/. 15s., 80 paid by her| Provisional directors of a railway company for 
as deposits on the shares allotted to her: Held, | #2 allotment of shares, and 40 were afterwards 

1st, That there was sufficient evidence of the|@llotted to him. Between the time of the appli- 
final abandonment of the project. cation for shares and the letter of allotment 

2ndly, That, on its abandonment, under the | Several names had been withdrawn from the 
circumstances above stated, the plaintiff was rovisional committee and additional names had 


entitled to recover back, as money had and re- added. A managing committee was ap- 


: pointed from among the provisional directors, 
— to her use, the whole sum so paid by and by them an action was commenced to re- 


‘ati | cover from A. the amount of the deposits to be 
An association of this nature does no said ics tua sain ac ied 40; Ulea, 


soele ne Me we ae Walstabb v. Spotti- Held, that inasmuch as the shares were not 
ory sees ; .. | allotted to A. by the persons to whom the ap 
Cases cited in the judgment: Pitchford v. Davis, lication for shares was made, the evidence 
ap ee oo v. Crosby, 3 B. & C. failed to support the contract alleged in the de- 
aay ° claration, and the plaintiffs were nonsuited. 
3. Invalid contract.— Fraudulent misrepre-| Woolmer and others v. Toby, 34 L. O. 302. 
sentation.— Recovery of deposits.—The pro-| 5, Inspection of documents.—In an action by 
spectus of a railway company stated the capital| an allottee of railway shares against a member 
to be 3,000,000/., in 120,000 shares. On the of the provisional committee, to recover back 
plaintiff's application by letter, sixty shares! his deposit, the court ordered that the plaintiff 
were allotted to him, and the letter of allot- should bans an inspection and copy of the sub- 
ment was headed in the same manner as the | scribers’ agreement and parliamentary contract, 
sheep and stated further what was not to | which both the plaintiff and the defendant had 
found in the letter of application, namely, | signed, and which were in the hands of the so- 
that the allotment was upon condition that the | licitors of the company ; the plaintiff’s affidavit 
deposit be paid on or before a given day on | stating that an inspection of them was neces- 
pain of forfeiture, and the shares being dis- to him for the purpose of framing his case, 
posed of to others. Eleven days before the | and the defendant not showing that they were 
given day the managing committee advertised | not within his power or control. Steadman v. 
they had completed the allotment of shares, | Arden, 15 M. & W. 587. 
end there was some evidence of the plaintiff’s| Case cited in the judgment: Morrow v. Sanders, 
——- ~~ the boing aT ts : third | 3 Moore, 671. 
y after the given one he paid his deposits, 
and in a fortnight iAacwardd execu ta — a 
usual parliamentary contract and subscribere’| See Shareholder. 
agreement. In the following month a meeting ARREST. 
was holden, the plaintiff being present, and it] gu. py. Lew 
was then made known that at the date of the y ° 
advertisement the committee had in fact only ATTORNEY'S LIABILITY, 
allotted 58,000 shares, although there were ap-/ 1. Appearance. —Joiat-stock Company. — 
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Judgment.—-Irregularity.—In an action against 
the members of a joint-stock company the 
managing director authorised an atto to 
accept service of process for all the defendants. 
The case proceeded, and after notice of trial, 
the same attorney, by the authority of the 
managing director, consented to a judge’s order 
for payment of debt and costs, The money not 
having been paid, final judgment was signed, 
and execution levied on the goods of a defend- 
aut who had no notice of the proceedings. The 
court set aside the judgment as irregular. 

In euch case, if a defendant has had notice 
of the proceedings, the court will not interfere, 
unless the attorney be insolvent, when they 
will relieve the defendant on equitable terms. 
If the attorney be solvent, the court will leave 
him to his remedy against the attorney. 
Bayley v. Buckland and others, 34 L. O. 279. 

2. Costs.—In a hostile suit between the di- 
rectors of a railway company: Held, that the 
solicitor of a company would be liable for the 
costs of an interlocutory application, in case it 
should appear that he had acted without the 
authority of the company.* Ezeter and Credi- 
ton Railway vy. Buller, 34 L. O. 180. 


BROKER. 
Purchase of Railway scriy.—The defendant 


certificates, which were sold in the share-mar- 
ket, at a premium, as “ Kentish Coast Railway 
Scrip,”” and were signed by the secretary of the 
railway company. The genuineness of this 
scrip was afterwards denied by the directors, 
who alleged that it was issued by the secretary 
without authority. In an action to recover 
back from the defendant the price paid to him 
by the plaintiff for this scrip, and for his com- 
mission, on the ground of its not being genuine: 
Held, that the proper question for the jury was, 
whether what the defendant intended to buy 
was that which was sold in the market as Kent- 
ish Coast Railway scrip. Lamert v. Heath, 15 
M. & W. 436. 
BYE-LAW. 


Arrest.—A railway company made a bye-law 
that every passenger who should not deliver up 
his ticket when required should pay the fare 
from the place where the train originally started: 
Held, that, assuming the bye-law to be reason- 
able, the conpany laa no power to arrest a 
passenger who, having lost his ticket, refused 
to pay the full fare. Chilton v. The London 
and Croydon Railway Company, 33 L. O. 479. 


CALLS. 
See Shareholder. 


COMMITTER, 
See Provisional Committee. 


CONTRACT. 
See Allottee, 3; Partnership. 


* This and a few other recent cases in Equity 
are added to this section of the Digest. ‘The 
other decisions are from the Common Law 
Reports. 
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DEPOSIT. 
See Allotiee, 1, 2, 3, 4. 


EJECTMENT. 

Service of declaration, in ejectment against a 
railway company, upon the secretary of the 
company, is good, by stat. 8 & 9 Vict. c. 16,6. 
135. Doe d, Bayes v. Roe, 15 M. & W. 98. 


EVIDENCE, 
See Provisional Committee, 4. 


LIABILITY. 
See Provisional Committee, 1, 2, 4. 


PARTNERSHIP. 

Provisional committee.—Contract.—Ageat.— 
The mere fact of a party having agreed to bea 
provisional committee-man, is no evidence of 
an authority to make contracts on his behalf. 

The association of persons as provisional 
committee-men for the purpose of carrying out 
a scheme, is not in law a partnership, nor = 
there any implied agency on the part of one or 
more of the provisional committee to bind the 
others by his or their contracts. 

Where a party has authorised his name tobe 
inserted as a provisional committee-man in a 

rospectus, in which certain persons are de- 


P ° . . 
: ti 
a shareholder, bought for the plaintiff scrip | erecta oe eee woe tee 


spectus has been publicly circulated, it is a 
uestion for the jury as to the inference to be 
rawn from the paper, and must depend u 

the terms of each particular prospectus. 

nell v, Lewis, Wyld v. Hopkins, 33 L. O. 115. 


PROMOTER, 
See Action. 
PROVISIONAL COMMITTEE. 


1. Liability. —The defendant, in answer to 
an application from the secretary of a railway 
company to allow his name to be placed on the 
provisional committee, wrote.to him coneenting 
to do so, and, stated that “he concluded his 
liability would be limited to the amount of his 
shares.” His name was accordingly published 
in the newspapers as one of the provisional 
committee, and on one occasion he attended 
and acted as chairman at a meeting of the com- 
mittee: Held, that he was liable for the price of 
stationery supplied by the plaintiff, on the order 
of the secretary, and used by the committee, 
after the date of his letter to the secretary. 
Barnett v. Lambert, 15 M. & W. 489. 

2. Liability. — The mere fact of a 
agreeing to hecome a member of the pro- 
visional committee of an intended railway com- 

ny amounts to no more than a promise that 
fe will act with other persons, appointed or to 
be appointed, for the purpose of carrying the 
scheme into effect. ‘Therefore, in an action 
against a provisional committee-man for goods 
supplied on the order of the solicitor of the 
se ang Le it was held, that the law could not 
imply, from the mere fact of his agreeing to be 
a member of such committee, an authority from 
him to the other members of it to make con- 
tracts by himself or by the eolicitor, nor an 
authority to the solicitor to make them on be- 
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half of the committee. If the party not only 
consents to be a provisional committee-man, 
but authorises his name to be inserted and 
published in a prospectus which merely states 
the names of the members of the provisional 
committee, and nothing more, that fact does 
not alter the liability. If it state the names of 
an acting or managing committee also, it is a 
— for the jury to say, whether it means 

at the latter are to take upon themselves the 
whole management of the concern, or that the 
former have constituted the latter their agents to 
manage it on their behalf, in which case the 
former would he liable for the contracts of the 
latter. Or, if the solicitor’s name were men- 
tioned in it, the question for the jury would be, 
whether it meant that he was to be employed 
by those of the committee who acted, or that 
he was already appointed by all whose names 
were mentioned, as their solicitor, to do all so- 
licitor’s work on their behalf; and further, 
what was the business then usually transacted 
by solicitors in such undertakings on behalf of 
the company. And the same as to the se- 
creta 


ry: 

Where there is also evidence that the defend- 
ant has acted with relation to the proposed 
scheme, it is a question for the jury, whether 
by his consent and aets, he has authorised the 
solicitor, or secretary, or any member of the 
committee, to pledge his credit for the neces- 
sary and ordinary expenses to be incurred in 
forming such a company; and if so, whether 
the work was done, ve | the credit given, on 
the faith of his being liable. 

Such an intended association does not con- 
stitute a partnership, inasmuch as it constitutes 
no agreement to share in profit or loss. 
Reynell v. T.ewis ; Wyld v. Hopkins, 15 M. & 
W. 517. 

3. Decision of a co-ordinate court. — The 
Court of Exchequer having decided the same 
point as that sought to be raised on showing 
cause against a rule nisi to enter a nonsuit, this 
court refused to hear the arguments, holding 
that the Exchequer decision was to be con- 
sidered as binding until reversed by a court of 
error. Barker vy. Stead, 33 L. O. 455. 

4. Attendance at Meeting.— Evidence of iden- 
tity.—In order to establish the identity of the 
defendant as having been present at a meeting 
of a railway provisional committee of which he 
was a member, for the purpose of making a re- 
solution passed at such meeting admissible in 
evidence against him, it is not enough to pro- 
duce the minute book of the proceedings copied 
from a previous rough draft, and containing, 
amongst those present, a similar name to the 
defendant’s, and to show that the defendant was 
the nie person bearing that name on the pro- 
visional committee, and that he had been sum- 
moned to attend it. 
foot, 33 L. O. 13. 

See Action by Promoter ; 
spectus, Construction of. 

PROSPECTUS, CONSTRUCTION OF. 

Provisional committee.— Authority of manag- 

ing committee«.— Where, in-addition to the cir- 


Giles and another vy. Corn- 


‘Partnership ; Pro- 
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cumstance of the defendant’s being a member 
of a railway provisional committee, it was proved 
that the published prospectus stated, that until 
an act of parliament should be obtained the 
committee of management was to have the con- 
trol of the company’s affairs, and to apply the 
funds, &c.: Held, that no authority, either ex- 
press or implied, was given to the managing 
committee to contract on the credit of the pro- 
visional committee. 

Semble, that any authority given by the terms 
of a pte ge is not to be considered as de- 
rived solely from the provisional committee. 
Dawson and others vy. Morrison, 34 L. O. 230. 


PURCHASE OF LAND. 

Expiration of s gicen by a railway act. 
ss daation iO a power for the combed 
sory purchase of land is given by act of parlia- 
ment for the space of three years, and before 
the expiration of the three yeara a jury meet to 
assess the value of certain land, but do not find 
a verdict until after the expiration of the three 
years : Held, that such verdict went for nothing, 
and an injunction granted to restrain the com- 
pany from proceeding to take possession of the 

nd. Brocklebank v. Whitehaven Railway 
Company, 34 L. O. 381. 


REINVESTMENT OF RAILWAY MONEY. 


9 & 10 Vict. c. 20.—Application to allow the 
security on which money had been invested 
under an order of the court to be changed, re- 
fused, there being no authority for doing so in 
the act 9 & 10 Vict.c. 20. In re Harwich 
Railway, 34 L. O. 104. 


SCRIP. 
See Broker. 
SECRETARY. 


Assumpsit.—A. and B. were provisional di- 
rectors of a projected railway scheme, and A. 


-was afterwards, with the consent of B. and the 


other directors, appointed secretary to the com- 
pany, and B. attended meetings of the com- 
pany whilst A. acted as secretary. The scheme 
was afterwards abandoned. 

Held, that A. could maintain an action 
against RB. for services rendered, and that B, 
by his own conduct was estopped from taking 
the objection that A. having cae once jointl 
interested in the undertaking with him, coul 
not divest himself of that liability so as to sup- 
port the action. Day v. Sharpe, 32 L. O. 543. 


SHAREELOLDER. 


Calls.— Alteration of liné —A. applied for 
shares in a proposed railway from “ Dublin to 
Mullingar and Athlone,” and signed the sub- 
scription contract, and shortly afterwards sold 
the scrip. The directors subsequently ob- 
tained an act of parliament enabling the com- 

ny to make a railway from “ Dublin to Mul- 
ngar and Longford,” and there was a clause 
requiring the =e to purchase a canal. In 
an action against A. for calls, held, first, that. 
he was the shareholder and not the vendee of 
the scrip; secondly, that he was not discharged 
from liability by reason of the alteration in the 


. 
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line sanctioned by parliament, or the obligation 
to the canal. The Midland Great 


Western Railway Company v. Gordon, 34 L. O. who 


14. 

(The other sections of the Analytical Digest 
in the present volume are :— 

1. Law of Attorneys, pp. 8, 224, 376. 

2. Law of Costs, pp. 31, 224, 377. 

3. Law of Wills, p. 56. 

4. Law of Property and Conveyancing, 
p: 74. 

5. Construction of Statutes, p. 101. 

6. Principles of Equity, p. 127. 

7. Equity Pleadings, p. 148. 

8. Equity Practice, p. 173. 

9. Evidence, p. 199. 

10, Privy Council Appeals, p. 247. 

11. Court of Review,—Bankruptcy, p. 269. 

12. Criminal Law, p. 294. 

13. Law of Nisi Prius, p. 321. 

14. Poor Law and Magistrates’ Cases, 350, 

15. Law of Railways, 402. 

Our readers will thus be enabled readily to 
refer to each part of the Digest. This division 
of the points decided into the general subjects 
to which they belong, is evidently more con- 
venient for reference both by the Practitioner 
and the Student, than the miscellaneous alpha- 
betical arrangement usually adopted. ] 


RECENT DECISIONS IN THE SUPE-. 


RIOR COURTS. 


BARRISTERS OF 
COURTS. 


REPORTED BY THE SEVERAL 





ford Chancellor. 


Jones v. Faweett. July 19, 1847. 


SUBSTITUTION OF A NEW NEXT FRIEND BY 
PLAINTIFF, A MARRIED WOMAN. 
The swhstitution of a new next friend by 
plaintiff, a married woman, ts not a pro- 
ceeding as of course, and therefore the court 
will not change a substantial next friend 
for a person who is insolvent or a pauper. 
Mr. Teed, for the defendant in this suit, 
moved to discharge an order of Vice-Chancellor 
Knight Bruce, made on the 3rd of March last, 
appointing one Mr. S. to be the next friend of 

rs. Jones, the plaintiff, in the room of Mr. 
Gregory, the latter paying the costs of the ap- 
plication, and giving security for such as had 
then been incurred, The grounds of the pre- 
sent motion were, that the proposed next friend 
was notin solvent circumstances, and that hav- 
ing procured a friend to accept certain bills of 
exchange for him, he had absconded without 
taking them up when due. [Lord Chancellor. 


The question is whether you can prevent the| THE 
oing on with the suit, or, in| effect to 


plaintiff from 
other words, whether the court can withhold 


te, 


peris, vit., 
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its leave to permit the plaintiff to remove an 
approved next friend and substitute another 
may be a pauper.] This suit would not 
be stayed, as there is already a subsisting next 
friend; it is, therefore, merely an exercise of 
a judicious discretion to refuse the application 
of the plaintiff, as it would deprive the defend- 
ant of the security wis ny for the pay- 
ment of the costs. is is not a case 
appointing a next friend in the first instance. 
den v. Hook, 8 Beav. 399; Pennington v. 
Aloin, 1 Sim. & Stu. 264; Amon. 1 Atk. 570, 
and Drinan v. Mannix, decided by Lord 
Chancellor Sugden in 3 Dru. & War. 154. 

Mr. Collins, who was with Mr. Teed, re- 
ferred to Melling v. so 4 4 Mad. 261; 
Lawky vy. Halpen, in Bunb. 310, cited in 
Daniel’s Chancery Practice, p. 120 (Head- 
lam’s Edn ) 

Mr. Beli, contra, supported his honour’s 
order. [Lord Chancellor. You must show a 
case where a plaintiff, a married woman, is at 
liberty to come at any time and change her 
next friend as of course.] Not aware of any 
such case, but authorities are equally divided 
on the subject, whether a feme coverte is or 
not compellable to procure a solvent 
for her next friend. In Dowden v. Hook, 
supra, the Master of the Rolls remarks, that 
there are two cases in which she has been 
allowed to sue by a next friend in formd 
Collier v. Young, 23th October, 
1743, and Valentine v. Walker, 19th May, 
1834. 

The Lord Chancellor. The question as to 
the plaintiff’s right to nominate any person as 
her next friend in the first instance, is not 
raised in the present case. There is a next 
friend with whom the defendant is satisfied. 
It is clearly not a matter of course to change 
the next friend at the will of the plaintiff, for if 
it were, it would be unnecessary to bring the 
other side here. It is a matter of indulgence 
to be granted in the discretion of the court. 
Therefore, the interests of the defendant and 
not those of the plaintiff, must be consulted. 
The proposed substitute is evidently not a fit 
person to be appointed. Facts which are not 
contradicted are sworn in an affidavit impugn- 
ing his honesty and solvency—both important 
circumstances in the matter of security for 
costs. I therefore think that the order of the 
Vice-Chancellor must be discharged. 





Rolls Court. 
Moore v. Clagkorn. July 13 and 27. 
EQUITABLE FEE.—JOINT TENANCY. 


Held that a devise to trustees se in trust for 
the use and t of A. B. and C., the 
rents to be paid for their maintenance, and 
the survivors and survivor of them shere 
and share alike, created an equitable estate 
in fee in A. B. and C., as joint tenants. 
dons in this suit turned 
given to a decree of co to 


trustees “in trust for the use and benefit of the 
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three illegitimate children of the testator, the | was, first to obtain the general order, then an 
rents to be paid for their maintenance, and the | order specifying some limited time, then the 
survivors and survivor of them, share and share | four-day order, and then the order to commit. 


alike.” Three different constructions were 


contended for by different org . 

Mr. Turner and Mr. Pitman, for parties 
elaiming under the survivor of the three chil- 
dren, maintained that the devise created an 





Vice-Chancellor of England. 
Varty v. Duncan, July 10, 1847. 
MISTAKE.—ISSUE PRO CONFESSO. 


equitable joint tenancy in fee. The whole legal 
interest being given to the trustees, the whole 

uitable interest to the cestui que trusts. 
They cited Knight v. Seleoyn, 3 Scott, N. R. 
409; and the cases refe to in Jarman on 
Wills, ii. 177, 178, especially Bacon v. Roach. 

Mr. Ldoyd, for an assignee of one of the 
other i , contended that the devise 
passed the equitable fee to the three cestui que) | pro confenso refused. 
trusis as tenants in common. — In this case it appeared, that on the 9th Feb. 

Mr. Purvis, for one of the heirs at law of the | last, an order was taken by the defendants with- 
testator, contended that the cestué que trusts! out opposition, that the plaintiffs at the Mid- 
took estates for life only. There must be a’ summer sittings after Trinity Term then next, 
clear intention upon the will to create a trust;! should proceed to a new trial of the issue at 
but here there was nothing to show that the! Jaw, directed by an order in the cause dated 
testator intended to pass the whole interest.' Noy. 4, 1846, and in default thereof, that the 
He referred to Barr v. Swindles, 4 Russ. 283 ;| issue might be taken pro confesso in favour of 
Esdaile v. Vaughan, 1 R. & M.504; Vaughan the defendant Duncan. No notice of trial of 
v. Esdaile, 8 Bing. 323; d. Lean v. the issue had been served on Duncan, and the 
Lean, | Q. B. Rep. 229. last day for setting down the issue for trial in 

Mr. Schomberg, for another of the heirs at| pursuance of the said order, was the 14th of 
law, took the same view, and urged that there 5 une last, and plaintiffs not having set it down, 
was a good reason here for giving the estate to| Mr. Walker and Mr. Elmsley now moved on 
trustees in order to escape any risk of forfeiture, | behalf of defendant Duncan, that the issue 
which distinguished this case from those cited | might be taken pro confesso in favour of him, 
pid Mr. Turner. He cited Roe d. Miers v.|as against all the plaintiffs, citing Casborne v. 

effries, 7 Durn. & E. 589. Barsham, 5 Myl. & Cr. 113. 

Lord Langdale said, that the testator gave; Mr. Bethell and Mr. Sc , contra, 
the whole legal interest in the copyhold estates ‘urged, that the omission on the part of the 
to the trustees, and then declared that these plaintiff’s solicitor to give notice of trial was an 
estates were to vest in them for the use and | oversight on the part of his clerk, he not being 
benefit of his three children. He thought that | aware at the time of the order of 9th Feb. 1847. 
no trust resulted to the testator or his heirs, ' ‘That the plaintiff had immediately applied to a 
but that the devise made the children joint judge at chambers for leave to enter the issue 
equitable tenantsin fee. If the words “ sur-| nunc pro tunc and offering to pay the defend- 
vivors and survivor, share and share alike,” | ants the costs incurred—that the defendant 
had been introduced into the original gift to the | Duncan had refused, and although plaintiffs 


Where a defendant had obtained an order 
that plaintiff should proceed to trial of an 
issue by a certain time, or that in default, 
the issue should be taken pro confesso as 
against the plaintiff, and the plaintiff 
omitted through mistake to give notice in 
time of the trial, an order to take the issue 


cestui que (rusts, he thought that they would | 


rave created a tenancy in common, but that in 
the place where they were introduced they ap- 
plied only to the direction for maintenance. 





Re David Taylor. July 18th, 1847. 


ORDER TO COMMIT.-—-NON DELIVERY OF 
DOCUMENTS, 


The course of practice to enforce the delivery 
up of documents is, to obtain first the gene- 
ral order for delivery, then an order speci- 
Sying some limited time, then the four-day 
order, and lastly the order to commit. 

In this case Mr. Rogers moved for an order 
to commit Mr. Taylor for not having delivered 
up certain deeds and papers, in compliance 
with an order dated the 22nd of April, which 
ordered their deliv 
had been 


preceded 
March, directing the delivery generally. 





had endeavoured in every way to rectify the 
mistake, Duncan had tried to prevent them 
from doing so—that the case of Casborne v. 
Barsham, though cited by the other side, was 
really in favour of plainuff. They cited Hood 
vy. Pimm, 4 Sim. 101. 

The Vice-Chancellor said, that this was a 
common case of a mistake, and he mentioned 
this j y, because there had been a case 
before him about a twelvemonth since where a 
clerk had made a slip, and he refused to relieve, 
not because there had been a mistake, but be- 
cause there had been gross negligence. Inthe 
present case it seemed there was a mistake, 
coupled with an intention which existed on the 
= of the plaintiffs eo long ago as the 9th Feb, 

t, to on and execute the order of the 


court. ere was no opposition offered to the 


within a week, and which} motion, and the order was made ona metre 
y an order of the 23rd of| affidavit of service, but the thing slipped out of 


the mind of the parties who ought to have 


But Lord Langdale said, that he was not en-| cerved the notice of trial. sag rere weeee = 
titled to the order for committal. The course/ not being more alive to their duty; but when 
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the error was discovered, a summons was im- 
mediately taken out before a judge, and an offer 
made to pay all the costs incurred and put the 
case in the same situation as before. ‘The defend- 
ant Duncan refused this offer, and strenuously 
opposed having the matter set right. Was 

at fair? There had been inattention, but he 
thought that it had been counteracted by the 
obstinate opposition of Mr. Duncan. In com- 
mon fairness he ought to have proceeded under 
those circumstances, and seeing there had been 
an error on both sides, he considered the beat 
thing he could do, was to make no order at all. 





Gourt of Rebicw. 
Ezparte Morrison, in re the London and Bir- 
mingham Extension Railway Company. 
June 30, 1847. 


PRACTICE.—SERVICE OF PETITION, 


A petition by some of the directors of a ratl- 
way company, and which was served on the 
petitioning creditor and official assignee, 
seeking to annul a fiat issued against the 
company after its dissolution under the 
provisions of the act 9 § 10 Vict., c. 28, 
was ordered to stand over, that service of 
tt might be made on others of the directors 
who did not coincide in the view of the 
petitioners. 


THE petition, in this case, was presented 
by two of the directors of the company, pray- 
ing that the fiat issued against the company 
under the statute of 7 & 8 Vict., c. 111, might 
be annulled.* 

Bacon and Glasse supported the petition. 

Russell and Hawkes, for the petitioning 
creditors and official assignee, said that the 
petition could not be heard, it not having been 
served upon any persons representing the 
company. Although the company was dis- 
solved at the date of the fiat, the 28th section 
of the 8 & 9 Vict., c. 28, enacted, that upon 
the petition of any three of the committee, or 
of any creditor, a fiat in bankruptcy should 
issue against such company by the registered 
name or style of such company, and the com- 
pany should thereupon be deemed to be within 
the provisions of the 7 & 8 Vict., c. 111, in all 
respects as if a fiatin bankruptcy had issued 
. against it under the said act before its dissolu- 
tion. 

The Chief Judge said :—The petitioners are 
two only out of a number of twelve or four- 
teen persons, who, at the time when I under- 
stand the eompany was dissolved, namely, in 
September last, were its managing or govern- 
ing body, that is, its directors, or committee 
of management, or whatever their designation 
may have been. That state of things is, as I 
understand, admitted. I understand it to be 
further admitted, that not one of the number 
of twelve or fourteen has been served with 





* His honour threw out that Richardson v. 
Larpent, 2 Y. C. C. C. 507, was an analo- 
gous case. 
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this petition, except, of course, if it is an ex- 
ception, the petitioners who present it; and 
that of those who have not been served, some 
dissent from the view taken by the petitioners, 
who desire that the fiat should be annulled, 
and that of those some one at least is within 
the jurisdiction of the court. [I am of opinion 
that in such a state of things this petition can- 
not be heard. It is a different question whe- 
ther any interim order should be made with 
regard to the proceedings before the commis- 
sioner. I do not suppose that it has entered 
into the imagination of any one, that it could 
be necessary to serve every shareholder, or that 
any person has thought of any such thing being 
a All the court requires is that some 
substantial person or persons in i condi- 
tione with the petitioners, but, ing a dif. 
ferent view of the matter, should be served. 


LAW PROMOTION. 

Tax Queen has been pleased to appoint William 
Darnell Davis, Es7., to be Chief Justice, and 
William Sgagg, Esq., to ke her Majesty’s Attor- 
ney-General for the Island of Grenada, 





THE EDITOR’S LETTER BOX. 


We have made inquiries for “ ” as 
to the time when and occasion on which the 
Crown last exercised the power of iesuing out 
the writ “‘ne exect regud,”’ but have not yet 
procured the information. 


The effusion of “ P., jun.,”’ is, we apprehend, 
not adapted to our pages; but we recommend 
him to pursue his studies, and hereafter we 
shall hope to find him a useful correspondent. 


A correspondent at Bristol, observing the 
report of the case exparte Weymouth, 34 L. 0. 
252, where it was stated that the rule was made 
absolute “to take out the certificate at once, 
without giving any notice or paying any er- 
rears,” asks the meaning of this latter part 
of the rule? No doubt the new rule of cout 
does not compel an attorney, who has no 
taken out his certificate immediately on admis- 
sion, to pay up arrears of duty for the time 
which may have elapsed between the period of 
his admission, and his application for a certif- 
cate. The form of the rule is correctly 
in the report; and the reason of it ap 
be this : if the attorney, in the affidavit in se 
port of his application for a certificate, 
not swear that he had not practised since his 
admission, he would be required to pay the 
duty and a fine. 


to 


“Tacitum” refers our correspondent “ An 
Old Subscriber” to the act 6 & 7 Vict. c. 85, 
by ear . : enacted that rg are not to 

excluded from giving evidence by incapacity 
from crime or leur Therefore, a share- 
holder is, without doubt, a competent witness 
on behalf of a joint-st: ck bank. 


Che Hegal Observer, 
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——*“ Quod magis ad Nos 
Pertinet, et nescire malum est, agitamus.”’ 
Horar. 


—See 


PROCEEDINGS AND PRACTICE 
OF ELECTION COMMITTEES. 


en 


for the committee, at this meeting, to enter 
into resolutions regulating the mode in 


which they desire the inquiry should be 
conducted; but those resolutions neces- 
sarily vary, being in general framed with 
reference to the alleged circumstances 
which the committee expect to be called 
upon to investigate in the particular case, 
proceed now to state the course of pro-|and are frequently modified in the course 
ceeding after the committee has met ; pre-/of the inquiry, whenever it is found neces- 
mising that the hour for the first meeting | sary for the purposes of justice. The re- 
is frxed by the house, and must be within | solutions commonly adopted by committees, 
24 hours after the committee has been/|having no reference to the particular sub- 
sworn, unless Sunday, Christmas-day, or|ject-matter of inquiry, are, Ist, That 
Good Friday, should intervene. counsel shall not be at liberty to go into 
The committee are attended by a com-|any matter not referred to in his opening 
mittee clerk, who takes minutes of the pro-| statement. 2ndly, That no more than 
ceedings, and aleo by a short-hand writer, | two counsel representing the same interest 
who is sworn “ faithfully and truly to take shall be heard at the same side on any 
dewn the evidence given before such com-| point. 3rdly, That no witness shall be 
mittee, and from day to day, as occasion | examined who remains in the room during 
may require, to write, or cause the same any part of the proceedings, &c. Where 
tobe written, in words at length for the| there are different parties before the com- 
use of the committee.” The committee | mittee, who have really separate interests, 
has authority to send for persons, papers, each party is entitled to be heard by his 
and records, and all witnesses are examined own counsel, and although two only can 
upon oath, which is administered by the be heard, it is not unusual to retain a third, 
committee clerk. After the committee |or even a fourth, to act in the absence of 
has met, the parties, represented by their others, as occasion may require. 
counsel and agents, are called in, and the| The direct duty which devolves upon 
petition, or petitions, if there be more the select committee is, to try the merits of 
than one referred to the committee, is or the election or return, or both; and in 
are read. If there be two persons claim-|doing this the committee is incidentally 





Havine described in the last number, as 
minutely as our limits would permit, the 
construction of select committees appointed 
for the trial of controverted elections, we 


ing to act as returning officers, and the 
house has come to any resolution providing 
for such an event, the resolution is read ; 
or, if there be a double return, the resolu- 
tion of the house of March, 1727, provid- 
ing which ofthe parties should be heard in 
the first instance, is also read. It is usual 
Vou. xxxiv. No. 1,016. 


required to determine—whether the pe- 
titioners or the sitting members, or either 
of them, are duly returned or elected— 
whether the election is void, or whether a 
new writ ought to issue; and they may 
also agree to any resolution arising out of 
the circumstances which have come under 
T 
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their consideration, which resolution should 
be reported to the house, at the time when 
they report the determination they have 
come to in respect of the petition or pe- 
titions submitted to them. 

When any difference of opinion arises 
amongst the members of the committee 
upon any point submitted for their deter- 
mination, and they desire to deliberate, it 
is usual to clear the room of all strangers. 
The question is then put by the chairman, 
and the names of the members voting pro 
and con entered upon the minutes. e 
question is decided by the majority, but 
if the numbers are equal, the chairman has 
a casting vote in addition to his own vote. 
If the committee divide upon any ques- 
tion, every member is required to vote for 
or against the proposition. 

Election committees sit from day to day, 
and cannot adjourn for a longer period than 
24 hours, (unless Sunday, Christmas-day, 
or Good Friday intervene,) without a 
x Sretge application to the house. It is the 

uty of the members of a committee to 
attend at the hour appointed, and the com- 
mittee cannot proceed to business until all 


the members are present, unless leave of|member. 


absence has been previously granted by 
the liouse. If the committee is not formed 
by the attendance of all the members, 
within an hour after the time appointed for 
the first meeting, or within an hour after 
the time fixed by adjournment, the chair- 
man adjourns, and reports the fact of ad- 
journment, with its cause, to the house. 
In case of sickness, or other special cause, 
verified upon oath, the house will excuse 
the attendance of a member, and such 
member is thenceforth precluded from 
sitting or voting in the committee; but a 
member absent without leave or some 
urgent necessity, is liable to be taken into 
the custody of the Serjeant-at-Arms, and 
punished, or censured, as the house may 
think fit. If the chairman of a committee 
die, or is excused from attendance, the 
remaining members of the committee 
choose a chairman from amongst them- 
selves; and if the votes for a chairman are 
equal, the member whose name stands first 
has the casting vote. If, from any cause, 
the number of attending committee-men 
be reduced from five to any less number 
than« threé, and so continue for three 
~ sitting days, the committee is dissolved, 
unless the parties all consent that the re- 
maining committes-men should continue 
to act. Wher ‘ ~ -ommittee has been 
diss“lved befoy*'- --sg to any determina- 
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tion, a new committee is appointed in the 
manner already described. 

As before intimated, the course of pro- 
ceeding in committee is necessarily go- 
verned in a great degree by the nature and 
subject-matter of the inquiry. Where 
candidates petition to be seated, it is the 
ordinary course to hear the cases of such 
candidates in the order in which their pe- 
titions are marshalled. by the house. In 
the case of a double return, the candidate 
whose name is first returned, or whose re- 
turn is immediately annexed to the writ, 
is first heard. Preliminary objections are 
often taken with regard to the form of the 
petition, or the circumstances of its pre- 
sentation, the right or character of the per- 
sons subscribing it, or the eligibility of the 
candidate it is proposed to seat. These 
and other preliminary objections, of a 
similar nature, are usually decided by the 
committee before they enter upon the 
merits of the petition. 

It sometimes happens that after a select 
committee has been appointed, the sitting 
member declines to continue a party to the 
inquiry, and abandons his right to sit as 
Under such circumstances, the 
course of proceedizg adopted by com- 
mittees has not been uniform, for whilst 
some committees have declared the peti- 
tioning candidate duly elected without 
more, others have required the petitioners 
to proceed and establish their cases. 

hen the preliminary objections are 
disposed of in favour of the petitioner, or 
if no preliminary objections be made, the 
senior counsel for the petitioner opens his 
case, concisely stating every fact on which 
he means to rely, so that the opposite party 
may be fairly apprised of the nature of the 
evidence to be adduced; and bearing m 
mind, that every fact he can be permitted 
to establish in evidence must support some 
one or more of the allegations contained in 
the petition. Where there are several 
distinct allegations in a gare the deter- 
mination of any one of which would be 
decisive of the matter in issue, it is not 
uncommon for the committee to resalve, 
with or without the consent of the 
that such questions shall be tried and deter- 
mined separately, in such order as may be 
deemed convenient, having reference to 
the nature of the questions to be decided, 
and the time likely to be occupied in the 
inquiry. When the determination of any 
particular allegation of a petition, either in 
the affirmative or the negative, would not 
decide the right of the petitioner, it is not 
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usual to determine particular allegations in 
the petition, but it is found more conve- 
nient to hear all that can be proved in 
support of the petitioner’s case, and then 
to call upon the counsel for the sitting 
member for his answer to any allegations 
which are deemed material and have been 
supported by proof. 

After the opening statement of the pe- 
titioner’s case, the next proceeding is, the 
production and proof of the poll books, 
which cannot be dispensed with, even when 
the inquiry does not involve a scrutiny as 
to the legality of particular votes, or any 

uestion as to the number of votes given 
or any candidate. As before intimated, 
ante, p. 308,) the clerk of the Crown in 

hancery is the person who has regularly 
the custody of the poll books, and upon 
service of a warrant signed by the chair- 
man of the committee, this officer produces 
the poll books, and their production from 
his custody is declared by stat. 6 Vict. c. 
18, 8. 96, to be sufficient primd facie proof 
of their authenticity. 

As already stated, (p. 387, ante,) when it 
is intended to question the validity of votes 
given for any candidate, at an early stage 
of the proceeding, and before the select 
committee is actually appointed, lists of the 
voters intended to be objected to must be 
delivered by the parties to the clerk of the 
general committee, specifying against each 
voter's name the particular objection or 
i ag to be taken to his vote; and the 
select committee will not allow any objec- 
tion to be taken toa vote, unless the name 
of the voter is found in the list, and the 
particular objection meant to be relied upon 
is specified in the list. It is a frequent 
subject of discussion in committee, whether 
the evidence adduced is sufficient to sup- 
port the objection specified in the list 

inst the voter’s name, and a multitude 

cases are reported in which this question 
has arisen, but no general principle can be 
deduced from the Tacuiou: 

Since the passing of the Reform Act, 
the conclusiveness of the register, as to 
the rights of voters named therein, has 
been the subject of many elaborate argu- 
ments in committee, and the decisions on 
this subject have not been always uniform. 
The 2 W. 4, c. 45, s. 60, provides, that 
upon any petition complaining of an undue 
election or return, the petitioner, or the 
person defending, may impeach the cor- 
rectness of the register by proving that the 
name of any person who voted was impro- 
perly insert 
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any person who tendered his vote impro- 
perly omitted from such register. The 6 
Vict. c. 18, s. 66, however, gives a right of 
appeal, against the decisions of the revising 
barrister, to the Court of Common Pleas, 
and declares that the judgment of the 
Court of Common Pleas shal! be final and 
conclusive in point of law, and binding 
upon every committee appointed for the 
trial of any petition complaining of an 

undue election or return;’’ and the 98 

section, adverting to the doubts that had. 
arisen as to the meaning of the provision 


\in the Reform Act, above referred to, de- 


clares, that it shall be lawful for the com- 
mittee ‘to inquire into and decide upon 
the right to vote of any person who, being 
upon the register of voters in force at the 
time of such election, shall have voted at 
such election, or, not being upon such re- 
gister, shall have tendered his vote at such 
election, in case the name of such person 
shall have been specifically retained upon 
such register, or inserted therein, or ex- 
punged or omitted therefrom, by the ex- 
press decision of the revising barrister who 
shall have revised the lists of voters from 
which such register shall have been 
formed : and also, that it shall and may be 
lawful for such committee to inquire into 
and decide upon the right to vote of any 
person who, being upon such register, 
shall have voted in such election, so far as 
the same may be disputed on the ground 
of legal incapacity at the time of his voting, 
under and by virtue of any statute now or 
hereafter to be in force, or on the ground 
of any other legal incapacity at the time 
of his voting, which may have arisen sub- 
sequently to the expiration of the time ale 
lowed for mnking out the lists of voters 
from which the register of voters in force 
at the time of such election shall have 
been formed; but that, except in such 
cases or on such grounds as aforesaid, the 
register of voters in force at the time of 
such election shall, so far as regards the 
proceedings before such committee, be 
final and conclusive to all intents and pur- 
poses, as to the right to vote in such elec- 
tion of every person who shall be upon 
such register.”* 

When the inquiry before a committee 
involves a charge of bribery or treating 
voters, the subject of agency is one of ob- 
vious importance, on which the decisions 





* Asto the results of these several enact- 
ments, see Wordsworth’s Election Law, 3rd 
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or retained, and the name of| Edition, pp. 223, 224. 
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ef committees have varied m a remarkable wsued in contmuance was brought to the 
e. The accusing party was fre-| office of the court two days toe late, and m 
quently called upon, to connect the ght the other nineteen days. The defendant 
whose acts formed the foundation of im the original action pleaded the Statute 
charge with the sitting member, before the |of Limitations, and the plaintiff, under the 
acts of bribery were gone into. The 4 &5| circumstances stated, was nonsuited. He 
Vict. c. 57, enacts, that the committee |sfterwards brought an action against his 
shall receive evidence of the whole matter | attorney for negligence, and recovered, not 
whereon it is alleged that bribery has been 'only the amount of the bill and mterest 
committed, neither shall it be necessary to |from the time it became due, but all the 
prove agency in the first instance, before expenses incurred in the abortive en- 
giving evidence of those facts whereby the |deavour to keep the debt alive, the verdict 
charge of bribery is to be sustained. And!against the attorney being for 1842, in ad- 
the committee are required to report, dition to which he had the costs of two 
eid and pec ar — the gave fev » pay. Peay sacmeape . goer 
prov ore them, and writs to avoid the operation of the 
wheathe the bribery was committed with of Limitations, Scieloaiad with the passing 
the knowledge and consent of the sitting of the Uniformity of Process Act, (2 W. 
member or candidate. By another recent | 4, c. 39, s. 10,) which enacts, that for this 
statute, (the 5 & 6 Vict. c. 102,) to ‘had Lge every wist teveod in continuation 
vent charges of bribery from being com- of a preceding writ, “shall be returned 
promised or stifled, in all such cases, com- non est tnventus, and entered of record 
ge are cin Bet rime Pail Febp or one oe ee after the el 
the circumstances of the withdrawal, aban- | Tation thereof.” e negligence tmp 
donment, or forbearance to prosecute any to the attorney in this case was, that ke 
charge of bribery, and —— Lith this’ — — rage yd yd = . other —— 
urpose, sitting mem , candidates, ught it to the o the court in 
-tialipeg and ane persons, and report to time, to enable the officer of the court to 
the house. enter it. The Court of Queen’s Bench 
The subject of the costs of election pe- held that this duty was to be implied from 
titions, and the costs and expenses of wit-|the requisitions of the statute, although 
nesses cummoned to attend thereon, will not expressed by it in words, and upen 
be treated of in a future article, which will this ground the attorney had to pay to his 
conclude the series relating to etoction, Sommer scsi ag einen va a debt which 
titions. lit is possible the latter would never have 
ee |realized by means of a jadgment agamst 
THE LAW RELATING TO AT- ‘his original debtor. Upon this case we 
TORNEYS. 'should only remark, that it seems scarcely 
poneapange whilst the emoluments of wm 
LIABILITY FOR NEGLIGENCE—AUTHORITY. satan at his veboneialitins shoekd be 
re oil er a oO etree App needlessly multiplied. All the purposes of 
: uinenen hi hi inane: sibeiriae 5 O' justice seem to have been as well effected 
fore mk he resnonaibil tet and liabilities “R" the only proof required was, thet e 
= shea hn nay es and lia yor | al Sitcey canal ick ettble Ved. ae 
pio agnae be, Ween the make no apology for years, and the return indoreed on it showed 
gale haen Sandie, ey it was not served. The entry of a series 
In the first case,” an attorney was re-| i writs at intervald not exceeding five 
tained by the plaintiff to keep alive the right othe. duslie « coaren rom ef 
of action on a bill of exchange for 501, several years, : ie an macsmney ae 
which was overdue six years less six days, | ¢ culty in the way of the suitor, and as the 
and issued a writ of summons on the Ist fastence cited illustrates, a serious 
June, 1833. The debtor, however, kept] i anon the pte - 
out of the way and avoided service until Th is. = os ae ee ae 


the 7th February, 1839. In this long in- 
terval the writ was duly continued, except te refer, (Bayly ¥. Bucktand and others,“) 


in two instances, in one of which a writ 





© Determined by the Court of Exchequer m 


» Hunter vy. Caldwell, (ante, p. 11,) since re- the sittings after Trinity Term last, and reported 
ported in the August number of the Law Jour. | ete, p, 279. Tt has since been reported m the 
p. 274, Q. B. Law Jour. p. 904, Each. 
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whilst it suggests the expediency of great 
caution in appearing for clients without an 
express authority, appears to us to relieve 
aa attorney acting bond fide, from some 
pertion of the liability he incurred when an 
weaprincipled client ed it convenient 
to repudiate acts done for his benefit. The 
case, however, is important upon other 
deen It introduces an essential modi- 

ion in a rule of practice, which seemed 
objectionable in priaciple, and might occa- 
sionally have been productive of great in- 
fastice to individoals. ‘This rule, which 
has 
Chief Justice Holt, is stated in Salkeld’s 
Reports® to be, that “where an attorney 
takes upon himself to appear, the court 
looks no further, but proceeds as if the at- 
torney had sufficient authority, and leaves 


the defendants, who was a managing di- 
rector, instrueted Mr. Leeds of Neath, 
who had acted as the attorney for the 
company, to appear for all the defendants, 
which he accordingly did, and subsequently 
consented to a judge's order for payment 
of the debt by instalments. One of the in- 
stalments remaining unpaid, the plaintiff 
issued execution against Gordon, who, up 
to this time, was ignorant that any action 
had been brought against him, and upon 
that ground applied to have the judgment 
against him set aside. The court, by ac- 


niled at least since the time of|ceding to the application, and putting the 


defendant Gordon in stafu quo, not only 
did justice so far as he was concerned, but 
left the attorney, Mr. Leeds, who was ad- 
mitted to be m solvent circumstances, in a 
position of greater security than he would 





the party to his action against him.” The) have been in had the judgment been sus- 
rule was afterwards qualified by introduc- tained, as in that event he would clearly 
ing the consideration, whether the attorney | have been liable to an action at the suit of 
was solvent, for it was said that the remedy ‘Gordon. As to the plaintiff, it is true he 
against an insolvent attorney who had/ was quite blameless in the transaction, but, 
acted without authority was in fact no’ as justly remarked by the court, when the 
remedy, “and any one may be undone by| judgment was set aside, le had his 
that means.” It is quite manifest, bow-| remedy against the defendant Gordon as 
ever, that the inquiry into the solvency of| before, and suffered only the delay and 
the attorney must frequently arise at too| possible loss of costs. The law required 
late a stage to prevent the mischievous|him to give notice to all the defendants by 
consequences arising from his unauthorised | service of the writ, and as he had not 
acts. A man may be utterly insolvent| served Gordon, as respected him, the plain- 
whilst it is impossible to obtain legal evi-| tiff could not be said to be wholly free from 





dence of the fact, or he may be solvent,| the imputation of negligence. 


and yet not worth one hundred pounds in 
the world; and in either case the remedy 
against him would be ineffectual. The 
Court of Exchequer now proposes to 
modify the role, by confining the liability 
of a party for whom an attorney has ap- 
peared without authority, to cases in which 
the course of the proceedings has given 
him notice of the action being brought 
against him ; but where the plaintiff, with- 
out serving the defendant, accepts the ap- 
pearance of an unauthorised attorney, and 
proceeds to judgment, the court deter- 
mined to set aside the judgment as irregu- 
lar, with costs, leaving the plaintiff to re- 
cover those costs and the expense to which 
he has been put, from the attorney by sum- 


The facts witch called for this dectsion 
were simple, and not discreditable to any 


of the parties concerned. The plaintiff 


brought his action against Messrs. Buck- 
land, Gordon, and others, as shareholders 
in a brewery company. Buckland, one o 





¢ Anonymous, p. 86, 




















On the whole, the modification mtro- 
duced into the rule of practice by this de- 
cision appears to be consonant with legal 
principles, and to put the rule on a sound 
and reasonable footing. 





THE LEGAL OBSERVER EDITION 
OF THE 
STATUTES OF THE LAST SESSION. 


Ir may be convenient to our readers to be 
enabled readily to refer to the Statutes effecting 
Alterations in the Law passed during the last 
Session, and which have been printed verbatan 
in the Legal Observer. They are as follow :— 

: Pace. 

Drainage of Land, 10 Vict. c. 11 "04 

Inclosure of Commons, 10 Vict. c. 25 . 120 

Removal of Poor, 10 & 11 Vict. c. 33 . 313 

Abolition of a Mastership m Chancery, 
10&11 Vict.c.60. . . 1... « « 236 

Threatening Letters, 10 & 11 Vict. c. 66 

286 

Castody of Offenders, 10 & 11 Vict. c- 67 

287 


r 


414 


House of Commons Costs Taxation, 10 & 
ll Vict.c.69. . »« « « + 
Juvenile Offenders, 10 & 11 Vict. c. 82, 392 
Securing Trust Funds and relief of 
Trustees, 10 & 11 Vict.c.96 . . . . 365 
Chancery Affidavit Office, 10 & 11 Vict. 


c. 97 . * ” ¥ a ° . . * ” ° 337 
Bankruptcy and Insolvency, 10 & 11 
Vict.c.102 . .. * - 310 


Tithes Amendment, 1o & 11 Vict. c. 104 

366 

-Removal of Poor, 10 & 11 Vict. c. 110. 414 

_ *,* All the other Statutes of the Session, in 

any way useful to the profession, will be printed 
during the Vacation, and followed by notes. 





NEW STATUTES EFFECTING ALTERA- 


TIONS IN THE LAW. 


REMOVAL OF POOR. 
10 & 11 Vict. c. 110. 
An Act to Amend the Laws relating to the 


Removal of the Poor, until the First Day of 


October One thousand eight hundred and 
forty-eight. [23rd July, 1847.] 


1. 9& 10 Vict. c. 66; Expenditure incurred 


by any parish, &c. for maintenance, &c. of per- 
sons gp id be by the an cee . 
actment exempted from liability, to be charged 
to the union. 4 & 5 W. 4c. 76.— Whereas by 
an act passed in the last session of parliament, 
-Intituled “ An Act to amend the Laws relating 
to the Removal of the Poor,” it was, amongst 
other things, enacted as follows, “that from 
and after the passing of this act no 
be removed, nor shall any warrant be granted 
for the removal of any person, from any parish 
in which such person shall have resided for 
five years next before the application for the 
warrant; provided always, that the time during 
which such person shall be a prisoner in a 
prison, or shall be serving her Majesty as a 
soldier, marine, sailor, or reside as an in-pen- 
sioner in Greenwich or Chelsea hospitals, or 
shall be confined in a lunatic asylum or house 
duly licensed or hospital registered for the re- 
ception of lunatics, or as a patient in an hos- 
pital, or fat a. Dlg any such person shall 
receive relief from any parish, or shall be 
wholly or in part maintained by any rate or 
subscription raised in a parish in which such 
person does not reside, not being a bond fide 
charitable gift, shall for all oses be ex- 
cluded in the computation of time herein-before 
mentioned, and that the removal of a pauper 
lunatic to a lunatic asylum under the provisions 
of any act relating to the maintenance and care 
of pauper lunatics shall not be deemed a re- 
moval within the meaning of this act; pro- 
vided always, that whenever any person shall 
have a wife or children having no other settle- 
ment than his or her own, such wife and chil- 
dren shall be removable when he or she is re- 


és 
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movable, and shall not be removable when he 


. 339|0r she is not removable :” And whereas the 


effect of the above-recited enactment has been 
to increase unduly the amount of expendi 

for the relief of the poor in particular parishes : 
Be it therefore enacted by the Queen’s most 
excellent Maj yb and with the advice and 
consent of the rds spiritual and temporal, 
and Commons, in this present parliament as- 
sembled, and by the authority of the same, 
That all the expenditure which shall be in- 
curred by any parish, township, or place form- 
ing part of a union for the maintenance, relief, 
or burial of any person or persons who shall 
have been at any time within one year before 
the passing of the above-recited enactment in 
the receipt of relief from some other pari 

township, or place, by right of settlement or 
reputed settlement therein, and who by the 
above-recited enactment are or may be ex- 
empted from the liability to be removed from 
the parish, township, or place in which such 
person or persons shall be residing, shall from 
and after the passing of this act, so long as 
such person or persons shall continue to be ex- 


empted, be charged to the common or general 


fund of such union in the same manner as the 
cost of building or providing workhouses in 
unions and other union expenses are di 

to be charged by an act passed in the 4 & 5 W. 
c. 76, intituled “An Act for the Amend- 
ment and better Administration of the Laws 
relating to the poor in England and Wales.” 

2. Continuance of act.—And be it enacted, 
That this act shall continue in force until the 
Ist day of October, in the year 1848. * 

3. Act may be amended, &c.—And be it en 
acted, that this act may be amended or repealed 
by any act to be passed in this session of par- 
iament. 


rson shall | liam 





LAWYERS IN PARLIAMENT. 


To our List of Lawyers (at p. 326) repre- 
senting English boroughs in liament, we 
now A those of Ireland and Scotland. The 
names, so far as stated, we believe, will be 
found to be correct ; but there are a few others 
which have not yet been ascertained. 

IRELAND, 

Anstey, T. C., Youghal. 

Bouverie, Hon. Edw. Pleydell, Kilmarnock. 

Butler, Pierce Somerset, Kilkenny, (County) 

Grattan, Henry, Meath, (County). | 

Grogan, Edward, Dublin, (City). 

Guinness, Richard, Kinsale. 

O’Connell, Maurice, Tralee. 

Shaw, Right Hon. Frederick, Dublin, (Uni- 


versity). 
Sheil, Right Hon. Richard Lalor, Durgarvon. 
o~ includes one member of the English 
ar. 





SCOTLAND. 


Craig, Wm. Gibson, Edinburgh, (City.) 
Dinmenced, Henry Home, Perthshire. 
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Dundas, Sir David, Q. C., Solicitor-General, TABLE OF STATUTES. 
Sutheriandshire 



























Ewart, Wm., Dumfries. 10 & 11 Vict. 
-Loch, James, Wick District. 
Maitland, Thomas, Kirkudbright. PUBLIC GENERAL ACTS. 


M'‘Neill, Duncan, Dean of the Faculty of 
Advocates, ly foarte 

Rutherford, Andrew, Leith, &c. 

Wortley, Hon. Jas. Stuart, Q. C., Buteshire. 


(This List, it will be observed, includes three 
members of the English Bar. ] 


1. An Act to suspend, until the let day of 
September 1847, the duties on the importation 
of corn. 

2. An Act to allow, until the 1st day of Sep- 
tember 1847, the importation of corn from any 
country in foreign shi : 

3. An Act to suspend, until the lst day of 
September 1847, the duties on the importation 
of buck wheat, buck wheat meal, maize or In- 
dian corn, Indian corn meal, and rice. 

4. An Act for abolishing poundage on Chel- 
sea pensions. 

5, An Act to allow the use of sugar in the 
brewing of beer. _ 

6. An Act to further encourage the distilla- 
tion of spirits from sugar in the United King- 


dom. 

7. An Act for the temporary relief of desti- 
tute persons in Ireland. 

8. An Act to apply the sum of 8,000,0008. 
out of the sonatitaie’ fund to the service of 
the year 1847. 

9. An Act for raising the sum of 8,000,000/. 
by way of annuities. 

10. An Act to render valid certain ) eimans 
ings for the relief of distress in Ireland, by em- 
ployment of the labouring poor, and to in- 
demnify those who have acted in such pro- 
c 





VACATION VISITS TO THE OLD 
LAWYERS 


We purpose from time to time to glean from 
“the wisdom of our ancestors,” some curious 
statements which, “in the course of our read- 
ng we have met with in the Old Text Works 

Books of Practice. What do our readere 
say to the following, by way of example :— 

“William Sheppard, Esquire, author of The 
Faithfal Counsellor, or the Marrow of the Law 
in English, published in 1651, at the Gun, in 
Ivie Lane, and at the Gun and Three Bibles, 
at the West end of Pauls! He makes the fol- 
lowing curious Dedication to the judges :— 
‘Right Honourable and Reverend J of This 
rude and imperfect piece, being now to pass 
into the sea of common opinion, shall I be so 
bold as to present to ere selves, and humbly 
begg of you (as Ruth did of Boaz,) to cast the 
shirts of your garments over it, and cover it 
from the strife and heat of tongues. You know 
it too well; it is Dog daies the year with 
those that act or speak any thing to the profit 
of the present state. Oh, they have a hot time 
of it, and need more than ordinary adumbra- 
tion, If I may be so bold, there is all the 
oquty in the world you should overshadow it ; 
who so fit Patron for the Child, as the Parents? 
twas your un ’d industry, and wise care 
for the good and care of the publick, that ani- 
mated and gave it life. O happy change! and 
happy time that yields us mi examples, in- 
citements and incouragements! Others glean- 
ings I confess are better than my Vintage, and 
I am the least able of the Tribe; yet 1 cannot 
sit still, but must once more adventure to cast 
in my mite. Accept, (noble patriots) this little 
handful of meal, that may perhaps incourage 
Others that have more leisure and ability to 

t you with a pair of Turtle Doves, or a 

b. But I know to whom I speak; I must 

not hold you too long from the publick, that 
ap — your shoulders, least I give offence. 

0 orthies, go on; do and great 
things for that state that wante nothing but 
=* make it happy. So may the Ancient of 

give success, and so add to your daies, 
that you may see it Crowned with Religion, 
Peace, and Plenty, the hearty prayers of your 
Honors, and his Countreys servant. 


‘WILL. SHEPPARD.’ ” 


11. An Act to explain and amend the Act au- 
thorizing the advances of money for the im- 
provement of land by drainage in Great Britain. 

12. An Act for punishing mutiny and deser- 
tion, and for the better payment of the army 
and their quarters. 

13. ‘An Act for the regulation of her Ma- 
jesty’s royal marine forces while on shore. 

14. An Act for consolidating in one act cer- 
tain provisions usually contained in acts for 
constructing or regulating markets and fairs. 

15. An Act for consolidating in one act cer 
tain provisions usually contained in acts autho- 
rising the making of gasworks for supplying 
towns with gas. 

16. An Act for consolidating in one act cere 
tain provisions usually contained in acts with. 
—— to the constitution and regulation of 
bodies of commissioners appointed for carrying. 
on undertakings of a public nature. 

17. An Act for consolidating in one act cer- 
tain provisions usually contained in acts autho- 
rizing the making of waterworks for supplying 
towns with water. 

18. An Act to indemnify such persons in the 
United Kingdom as have omitted to qualify 
themeelves for offices and ea. oie and to 
extend the time limited for those purposes re- 
spectively until the 25th day of March 1848. 

19. An Act to raise the sum of 18,310,7001. 
by —— bills, for the service of the year 
1847. 

20. An Act to authorize the application of 
certain sums received on account of fees 

T 
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cone the office of director in Chancery in 
cotland towards the payment of debts incurred 
in completing the general register house at 
Edinburgh. 

21. An Act to regulate the stations of soldiers 
auring parliamentary elections. 

22. An Act to amend, and continue until the 
lst day of November 1847, and to the end of 
the then next session of parliament, an Act for 
making provision for the treatment of poor 
persons afflicted with fever in Ireland. 

23. An Act to alter certain duties of cus- 
toms. 

24. An Act to em the conmmissioners 
of her Majesty's woods to purchase land for the 
purposes of a harbour of refuge and break- 
water in the isle of Portland in the county of 
Dorset. 

25. An Act to authorize the inclosure of cer- 
tain lands, in pursuance of the second report 
of the inclosure commissioners for England 
and Wales. 

26. An Act for enablin 
of public works in Treland’ to purchase land for 
prisons in Ireland. 

27. An Act for consolidating in one Act cer- 
tain provisions usually contained in Acts au- 
thorizing the making and improving of bar- 
bours, docks, and piers. 


28. An Act to amend the Acts relating to| 


county buildings. 


29. An Act to limit the hours of labour of! burgag 


young ery and females in factories. 

30. An Act for extending the period of ser- 
vice of boys in her or gy navy. 

31. Au Act to make fu 
the destitute poor in Ireland. 
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41. An Act te continue until the 31st day ef 
July 1848, and to the end of the then next ses- 
sion of parliament, certain of the allowances ef 
the duty of excise on soap used in mamufac- 
tures 


42. An Act age mer glee par pom 
management of the duties in respect of stage 
carriages, hac carriages, and railway pas- 
sengers from the commissioners of stamps and 
taxes to the commissioners of excise. 

43. An Act for the Amendment of the laws 
relating to the provision and se. grwont of la- 
natic ums for counties an in 
England. 

44. An Act to render permanent certain parts 
of the Act for amending the constitution of the 
government of Newfoundland. 

45. An Act to authorize for one year, and to 
the end of the then next session of parliament, 
the removal of prisoners from the several gaols 
in Ireland in cases of epidemic diseases. 

46. An Act to facilitate the temporary invest- 


the commissioners ment of trust monies in the improvement of 


landed property in Ireland. 

47. An Act to amend the law and practice m 
Scotland as to the service of heirs. 

48. An Act to facilitate the transference of 


lands and other heritages in Scotland not held 


in burgage tenure. 

49. An Act to facilitate the transference of 
lands and other heritages in Scotland held m 
e tenure. 

50. An Act to facilitate the constitution and 
transmission of heritable securities for debt in 
Scotland, and to render the same more effectual 


rther provisions of | for the recovery of debts. 


51; An Act to amend the practice in Scot- 


32. An Act to facilitate the improvement of} land with regard to crown charters and precepts 


landed property in Ireland. 

33. _ pe to amend the laws rw Per 
removal of poor persons from En and 
Scotland. os = 

34. An Act for consolidating in one Act cer- 
tain provisions usually contained in Acts for 
paving, draining, cleansing, lighting, and im- 
proving towns. 

35. An Act to continue until the 31st day of 
July 1848, and to the end of the then session 
of parliament, certain acts for regulating turn- 
pike roads in Ireland. 

36. An Act for allowing the subscriptions to 
the loan of 8,000,000/. raised in the year 1847, 
to be paid up under discount. 

37. An Act for imiting the time of service 
in the army. 

38. An Ket to facilitate the drainage of lands 
in Engiand and Wales. 

39. An Act toamend an Act to enable burghs 
in Scotland to establish a general system of 
police, and another Act for providing for the 
appointment and election of 1 magistrates and 
oo for certain burghs and towns of 
Scotland. 


40. An Act to continue until the 31st day of | ‘An Act for amending, 


July 1848, and to the end of the then next ses- 
sion of parhament, an Act of the 5th and 6th 


of her present Majesty, for amending the 
lew relating to private funstic asyloms in Ire- 


x, 


from Chancery. 

52. An Act for the correction of certam 
abuses which have frequently prevailed at the 
elections of representative peers for Scotland. 

53. An Act to continue until the Ist day of 
October 1848, and to the end of the then next 
session of parliament, an act to amend the law 
relating to loan societies. 

54. An Act to amend the acts for rendering 
effective the service of the Chelsea and Green- 
wich out-pensioners. 

55. An Act to authorize a further advance 
of money for the relief of destitute persons m 
Ireland. ; 

56. An act to make legal the collection of 
certain duties at Port Natal. 

57. An Act to amend an Act er m the 
7 hig 7 oad ie of his Majesty King 

eor e Fourth, for grantmg certain powers 
and Suthorities to the Van Diemen’s Land 
Company. 

58. An Act to remove doubts as to Quakers 
and Jews’ marriages solemnized before certam 
periods. a 

59. An Act for amending an act, intituied 

explaining, and reduc- 

ing into One Act of Parliament the Laws refat- 

ing to the Government of His Majesty’s Shipe, 
Vessels, and Forces by Sea.” 

60. An Act to abolish one of the offices of 
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Master in Ordinary ef the High Court of 

Chancery. 
61. Am Act to amend the Act for the esta- 

blishment of public baths and wash-houses. 


62. An Act for the establishment of naval} 


— and for the prevention of desertion 
m her Majesty’s navy. 

- 63. An Act for limiting the time of service 
im the royal marine forces. 

64. An Act to suspend until the Ist day of 
March 1848, the duties on the importation of 
corn, maize, rice, grain, meal, flour, biscuit, and 
certain other similar articles. 

65. An Act for consolidating in one Act cer- 
tain provisions usually contained in Acts autho- 
mizing the making of cemeteries. 

66. An Act for extending the provisions of 
the law 4 threatening letters and ac- 
cusing parties with a view to extort money. 

67. An Act to amend the law as to the cus- 
tody of offenders. 

. An Act to suspend until the Ist day of Oc- 
tober 1848, the making of lists and the ballots 
and enrolments for the militia of the United 

ingdom. 

69. An Act for the more effectual taxation 
of costs on private bills in the House of Com- 
mons. 

70. An Act to amend the law as to the 
_ attendance of children employed in print 
works. 


71. An Act to authorize her Majesty to as- 


sent to a certain bill of the legislative council | poo 


and assembly of the province of Canada, for 
granting a civil list to her Majesty; and to re- 
peal certain parts of an Act for re-uniting the 
provinces of Upper and Lower Canada, and for 
the government of Canada. 

72. An Act for the further amendment of 
i relating to turnpike rosds in South 


73. An Act to authorize the advance of 
money out of the consolidated fund for loans 
towards defraying the expense of making cer- 
tain railways in Ireland. 

74, An Act to provide for the repayment of 
sums due by the co of the city of Limerick 
for advances of public money for the im- 
hace of the navigation of the river 

hannoa. 

75. An Act for the further improvement of 

fishery piers and harbours of Ireland. 

76. Au Act to empower the commissioners 
of her Majesty’s woods to hase lands for 
the purpose of a harbour of refuge at or near 
Holyhead in the county of Anglesea. 

77. An Act te contimee until the Ist day of 
October 1848, and to the end of the then next 
session of parliament, the exemption of inhabit- 
ants of parishes, townships, and vi from 
liability tp be rated as such in respect of stock 
in trade or other property for the relief of the 


poor. 
_ 78. An Act to amend an Act for the registra- 
tion, incorporation, and regulation of joint- 
stock companies. 

79. An Act to continue for a limited tame 
the provisions fos summary p ings cen- 


ee 
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ay he pent of the ae pl ner 

the Acts r promoting t drainag 8 lands, 

Le eee and to amend the said 
ct. 


aga Act to ar an of the pr - 

sion, for facilitating employment of the la- 

bouring poor in the distressed districts in Ire- 

land, so far as relates to compensation for 
es. 

81. An Act to limit the time for taking the 
poll at elections of members to serve in parlia- 
ment for counties of cities, counties of towns, 
and boroughs in Ireland. 

82. An Act for the more speedy trial and 
punishment of juvenile offenders. 

83. An Act for the naturalization of aliens. 

84, An Act to make provisions for the punish- 
ment of vagrants and persons offending against 
the laws in force for the relief of the destitute 
poor in Ireland. 

85. An Act for giving further facilities for 
the transmission of letters by post, and for the 
regulating the duties of postage thereon, and 
for other purposes relating to the post office. 

86. An Act to allow until the lst day of 
March 1848, the importation of corn, maize, 
rice, grain, potatoes, meal, flour, biscuit, and 
certain other similar articles, from any country, 


in any ships. 
87. An Act to facilitate the recovery of pub- 
lic monies advanced for the relief of distress in 


Ireland by the employment of the labouring 


“2 
88. An Act to ae ren the ae “Line, 
August 1848 the eo e , clothing, 
contingent and Poy expenses Pf the disem- 
bodied militia in Great Britain and Ireland; to 
grant allowances in certain cases to subaltern 
officers, adjutants, paymasters, quartermasters, 
surgeons, assistant surgeons, surgeons’ mates, 
and serjeant-majors of the militia; and to au- 
thorize the employment of the non-commuis- 
sioned officers. 

89. An Act for consolidating in one Act cer- 
tain isions usually contamed in Acts for 
regulating the police of towns. 

90. An Act to provide for the execution of 
the laws for the relief of the poor in Ireland. 

91. An Act to increase the number of trus- 
tees for the herring fishery, and to direct the 
application of the funds granted for the pro- 
motion of manufactures and improvements, a 
Scotland. 

92. An Act for the protection of mussel 
fisheries in Scotland. 

93. An Act to continue until the 1st day of 
October 1848, and to the end of the then next 
seasion of parliament, an Act for authorizing 
the application of highway sates to turnpike 
roads. 

94, An Act to amend an Act to enable = 


~~ to become carriers upen 
canals 


95. An Act to amend the laws relating to 
the protection of the colonies of works entitled 
to copyright in the United Kingdom. 

96. An Act for the better securing trust 
funds, and for the relief of trustees. 
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tendance of the Masters in Ordi 

igh Court of Chance 
and for transferring the 
to the affidavit office in 


Chancery. 
98. An Act to amend the law as to ecclesi- 


astical jurisdiction in England. 


99. An Act to authorize a further advance of 
=e Aga the relief of destitute persons in 


100. An Act to regulate the superannuation 


allowances of the constabulary force in Ireland 
and the Dublin metropolitan police. 

101. An Act to continue the copyhold com- 
mission uutil the 1st day of October 1850, and 
to the end of the then next session of parlia- 
ment. 

102. An Act to abolish the Court of Review 
in aera a and to make alterations in the 
jurisdiction of the Courts of Bankruptcy and 
Court for Relief of Insolvent Debtors. 

103. An Act to amend the Passengers Act, 
and to make further provision for the carriage 
of passengers by sea. 

104. Au Act to explain the Acts for the com- 
mutation of tithes in England and Wales, and 
to continue the officers appointed under the 
said acts until the lst day of October 1850, 
and to the end of the then next session of par- 
liament. 

105. An Act to continue until the 1st day of 
October 1848, and to the end of the then 
next session of parliament, certain turnpike 
acts. 

106. An Act to provide additional funds for 

and other works of public utility in 
Ireland, and to re an act of the last session, 
for authorizing a further issue of money in aid 
of public works of acknowledged utility. 

- 107. An Act to apply a sum out of the con- 

ae and certain one sums, to the 
service e year 1847, and to appropriate 
the supplies granted in. this eto at parlia- 
ment. 


108. An Act for establishing the bishopric 
of Manchester, and amending certain Acts re- 
lating to the ecclesiastical commissioners for 
England. 

109. An Act for the administration of the 
laws for the relief of the poor in England. 
‘= 110, An Act to amend the laws relating to 
the removal of the poor, until the Ist day of 
October 1948. 

111. An Act to extend the provisions of the 
Act for the inclosure and improvement of com- 
mons. 

112. An Act to promote colonization in New 
Zealand, and to authorize a loan to the New 


. 114, An Act for improving the harbour and 
docks of Leith. — 
‘115. An Act to vary the priorities of the 
charges made on “The London Bridge Ap- 
proaches Fund.” 
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97. An Act for the discontinuance of the id 

in t 

in the public office, 
iness of such office 


COUNTY COURT ACT. 


To the Editor of the Legal Observer. 


Sir,—In the month of July last I paid 2 
visit to Ipswich professionally, for the purpose 
of appearing on behalf of a defendant, under 
the County Court Act. The judge of that 
court refused to permit my appearance on 
of the defendant sire ling as I was informed 
by the clerk of the court, that be could not 
hear any articled clerk on any question what- 


ever. 

Now, Mr. Editor, articled clerks are per- 
mitted to appear on behalf of their er in 
the district courts of London and Mid ; 
and I would ask, why should they be ejected 
from the court at Ipswich? 

I firmly believe that an articled clerk of four 
years standing is fully as equal to the task of 
managing a case as a young barrister who has 
gone through the usual ordeal of three years, 
previous to being called to the bar, who 
would, no doubt, obtain a ready audience. 


E. C, 





BARRISTERS CALLED. 
Easter Term, 1847. 


LINCOLN’S INN. 


Shadwell, Esq. 

on ag 7 H. a een 
liam earing, Esq. 

John Visual. Ran. 

George Jessel, aa 

Leonard Francis Burrows, . 

Charles William Strickland, a 

Henry Waterland Mander, jun., Eaq. 

George Rastrick, Esq. 

Douglas Brown, Eeq. 

Robert Milnes Newton, Eeq. 

Ralph Robert Lingen, Esq. 

John Edward Woodroffe, Esq. 


Louis Hen 


INNER TEMPLE. 
30th April. 
Francis Frederic Brandt, Esq. 


James Richard rong , Esq. 
Egidius Benedictus Watermeyer, Eaq 
James Burchell, jun., aot 
Edward Vaughan Richards, Esq. 
Henry Edward Francis Lambert, Esq. 
Thomas Paefrey Broadmead, Esq. 
7th May. 

Alexander Walker Macher, Eeq. 
John Gardner, Esq. 
Charles J = Parke, Esq. 
Martin Joseph Routh, Esq. 
John Copner Wynne Edwards, 
Littleton Powys, Esq. 

MIDDLE TEMPLE. 

16th April, 1847. 
John Joseph Powell, Eeq. 
James Septimus Barrett, Esq. ; 
John George Holloway, Esq., B. A., Trim 
Coll., Cambri 


Esq. 
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Charles Cave John Orme, — 

Francis Davenport Bullock Webster, Esq. 

gg 2 Andrew Wright, Eeq., B. A., Exeter 
Coll., Oxford. 

Thomas Dorning Hibbert, Esq. 

7th May, 1847. 

George Croxton, Esq., late of Gouville, and 
Caius Coll., Cambridge. 

William Adam Mundell, Esq. 

Alexander Mackay, Esq. 

Bernard Hale, a 

+ sa Whiting, Esq. 

enry Dias, : 

Webb, Esq. 

Richard Morris, Esq. 

Richard Bethell, Esq., B. A., Exeter Coll., 
John Jane Smith Wharto St. M 

o ane Smi n, op te 

Hall, Oxford. maa a 

Thomas Heathcote Bayly, Esq. 


Francis 


GRAY’S INN. 

21st April. 
Edward Crispe Ellery, Esq. 

28th April. 


Edward Joseph Powell, ; 
Peter Borthwick, Eaq. Req 


William Folk Higgins, Esq. 
lst May. 
Edward Kenealy, Esq. 





Trinity Term, 1847. 

LINCOLN’S INN. 
Edward Leigh Pemberton, jun., Esq. 
Alfred Coope, Esq. 
Richard Bawtree ‘Turner, Esq. 
Thomas Andrew Lester Marsden, Esq. 
Samuel Brownlow Gray, Esq. 
William Newton Warren, Esq. 
Ebenezer Kay, Esq. 

MIDDLE TEMPLE. 

28th May, 1847. 


John Thadeus Delane, Esq., M. A., Mag- 
dalen Hall, Oxford. 

et a Edward Engleheart, Esq. 

Charles Octavius Boys, Esq. 

Robert John Walcott, Esq. 

Alfred Erasmus Dryden, . M. A., Trin. 
Coll, Oxford. 

George Loch, Esq. 

Alexander Fitzjames, Eeq. 

Thomas Rawlinson, Esq. 


11th June, 1847, 


James Brotherton, Esq. 
Charles Hill, ; 
William James Hall, Esq. 


Henry Fox Bristowe, 
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John Clarke Searle, Esq. 

Peter Henry Edlin, Esq. 

Thomas Steele, Esq., Trin. Coll., Dublin. 

Archibald Campbell Barclay, Esq. 

John Towne Danson, Esq. 

William Frederick Palmer Morewood, Esq., 
B.A., Ch. Ch., Oxford. 

George Lawson, Esq., B. A., St. John’s Coll., 


aga 
John of Dillon, Esq. 
Benjamin Richard Aston, Esq. 


Francis Prix Fortier, Esq. 
INNER TEMPLE. 

11th June. 
Springall Thompson, Esq. 
ia Hoare Sir, 
Charles Frith, Esq. 
The Hon. Frederick William Cadogan. 
Elliot Grassett, Esq. 
William Henry Leathley, Eeq. 
Samuel Stephen Bateman, Esq. 


GRAY’S INN, 
9th June. 


Richard Edward Arden, Esq. 
Matthew Combe, Esq. 





RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED BY BABRISTERS OF THE SEVERAL 
couRTs. 


Aord Chancellor. 
Newton v. Ricketts. August 5th, 1847. 


INJUNCTION AND APPOINTMENT OF RE-~ 
CEIVER DURING LITIGATION IN THE 
ECCLESIASTICAL COURT.—ALLEN 0, MAC- 
PHERSON. 

The court will not grant an injunction or ap- 
point a receiver in respect of a testator’s 
assets merely on the ground that a sutt 
om been commenced in oe a 

ourt for the purpose of recalling 
probate granted to the executor named in 
the will ; but ial circumstances must 
be shown. 


Mr. Newton moved for an injunction to re- 
strain the executors of his wife’s father from 
dealing with certain stock, part of the testator’s 
estate; and also moved for the appointment of 
a receiver of the said stock, The grounds for 
the motion were, that a suit between the plain- 
tiffs and defendants was pending in thé Pre- 
rogative Court, the object of which was to re- 

the probate granted to the said executors, 
which probate, according to the practice of that 
court, fad been brought in and deposited by 
the latter. The Master of the Ro re- 


Isaac John Walker, Ee, Brasenose Coll., | fused this motion, but upon the representation 


ord, 


that the executors intended to transfer the stock 


Pr vy Mott, Esq., B. A., University of|in question, had remarked, that it would not be 


prudent for executors and trustees so to deal 


Frederic Smith, Esq., B, A., St. John’s Coll, ar it during the litigation in the Ecclesiastical 


urt. Reference was made at great length to 
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the following cases, and the authorities which 


they respectively cite :—Andrews y. Powys, 2| that the 


Bro. P. C. 504, (Toml. Edn.) ; King v. King, 6 
Ves.172; Atkinson v. Henshaw, 2 Ves. & Bea. 
85; Rutherford v. Douglas, 1 Sim. & Stu. 111, 
N. O.; Ball v. Oliver, 2 Ves. & Bea. 96; Wat- 
kins v. Brent, 1 Myl. & Cr. 97; Connor v. 
Connor, (infra); Rex v. Butterby, R. & R. Crown 
Cases; and Allen vy. Macpherson, 1 Phil. 133, 
(affirmed on appeal to the House of Lords, on 
the 20th of July last, the Lord Chancellor and 
the Master of the Rolls dissenting from the 
judgment of Lords Lyndhurst, Brougham, and 
Campbell). Upon the latter case being cited 
as an authority which decided that the Court 
of Chancery had no jurisdiction to inquire into 
the circumstances affecting the validity of cer- 
tain codicils to a will, his lordship remarked, 
that the case decided no such point. The 
question there was, whether a trust attached to 
alegacy. Nobody doubted that the Ecclesias- 
tical Court had exclusively jurisdiction to in- 
quire into the granting of a probate. The 
question there was, whether, under the circum- 
stances of that case, a trust had been attached 
to a certain legacy by reason of the conduct of 
the parties. 

tT. Roupell, Mr. Ro# and Mr. Robson, who 
appeared for the several defendants, were not 
required to be heard, 

he Lord Chancellor. In this case there is 
no allegation against the responsibility of the 
parties, but it rests entirely on the proceedings 
in the Ecclesiastical Court. In Watkins v. 
Brent, (supra,) I expressed the principle which 
I followed in Connor v. Connor, (infra,) that 
the court will not as of course interfere with 


property duly poseesned by executors or ad- 
have considered all the cases 


ministrators. 
which have been quoted, and every one con- 
firms that principle. If ial circumstances 
are shown, then according to the peculiarity of 
the case, the court will interfere by injunction 
or by the appointment of a receiver, if it thinks 
that the property will not be safe in the hands 
of those to whom the Ecclesiastical Court has 
confided it. Andrews v. Powys, (supra,) came 
on upon demurrer, and therefore all the facts 
stated in the bill were taken to be true. In 
King v. King, (supra,) there was no probate, 
and therefore the application was granted as of 
course. In Atkinson v. Henshaw, a ra,) there 
was likewise no probate, and it was sien argued 
on demurrer. Ruthford v. Douglas (supra) was 
a case of fraud, and Bail y. Oliver (supra) was 
& case of insolvency. In Watkins v. Brent, 
(supra,) no — had phe g the executrix 
who alone proved having died intestate. 
There is no case simpliciter in which probate 
having been granted and a suit instituted to 
withdraw it, this court has interposed. There 
must be a specific case made to induce this 
court to interfere. Here the Ecclesiastical 
Court has merely called in the probate, but it 
has not yet decided anything, and no witnesses 
have been examined. No case has been pro- 
_ duced, notwithstanding the research of the 

learned gentleman, which is an authority for 


~ 
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granting his application, and I therefore thiak 
este ast kes eal oak ccs 





Connor v. Connor, June 19, 1847. 


Mr. J. Parker and Mr. Prior moved, on be- 
half of the defendants, to disc e an order of 
the Vice-Chancellor of Eng imi 
peat ally Bee =_ been 
or further order of the court, from i 
stock, and from interfering with ee! 
and possessed by her, belonging to her son, 
who had died intestate, and to whose estate 
she had administered. The plaintiff, claimi 
to have been the wife of the deceased, insti 
a suit in the Ecclesiastical Court against the 
defendant and others, and the letters of admi- 
nistration which had been granted were ealled 
in by the Ordi . Under these circumstances, 
the Vice-Chancellor had granted the injunction 
now sought to be discharged. They cited De 
Feuchéres vy. Dawes, 5 Beav. 110. 

Mr. Roupell and Mr. Anderson, in support 
of his Honour’s order, were stopped by 

The Lord Chancellor, who having remarked 
that the court would not interfere by injunction 
or otherwise, where there was no allegation 
against the responsibility of the parties to whom 
the proper Roclesteatical Court had confided ad- 
ministration, suggested that the fund ehould be 
brought into court. 

Mr. J. Parker having consented to this ar- 
rangement, his Honour’s order was discharged 
without costs. 





Molls Gout. 
Gordon v. Lowe. July 18th, 1847. 
ROLLS PAPER.—TRANSFER OF CAUSE. 


A cause cannot be transferred from the Lord 
Chancellor’s paper tnto that of the Master 
of the Rolls by an order of the Lord Chan- 
cellor only, without am order of tke Master 
of the Rolls. P 


Mr. Miller applied for an order for a re- 
ceiver, in a cause which he stated to have been 
transferred by an order of the Lord Chancellor 
from the Vice-Chancellor of Engiand’s paper 
to that of his lordship, the object of the transfer 
being, that the cause might be heard with an- 
other cause in his lordship’s paper. 

But Lord Laexgdale said, that no seh 
transfer could be made without his order. In 
former times there had been mech di 
about the independence of the court. He set 
but little store upon that, but he must preceed 
regularly. He would make the order for the 
transfer at once. 


Wice-Chancellar of England. 


Langston vy. Cozens. August 4th, 1847. 
CUSTODY OF INPANT. 

Where the custody of an infant of 12 years 
of age ts sought to be obtained by a parent, 
Held, that the wiahes of the child as to his 
parental residence should be ascertamed. 
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would not interfere with the discretion eger- 
cised by the justices with respect to the fees 
due to the coroner as remuneration for his 
own trouble, but made the rule absolute for 
the repayment of the sums of money which 
had been disbursed by the coroner. 

Ar the quarter sessions held on the 8th of 
April, 1847, the justices for the rotage of Car- 
marthen made an order disallowing the whole 
give him up. Mr. Langston now presented aj of the fees and disbusements imcurred and ex- 
pended by one of the coroners for the county 
of Carmarthen incurred in holding two in- 
, apa It A oegpieg from an affidavit made by 
the coroner that, 

















on the 2nd of February last, 
he received information from one of the super- 
intendents of the police force of a sudden and 
accidental death at a place about ten miles from 
his place of residence, and that he considered 
it his duty to inquire into the cause of the said 
death. It appeared one John Young had died 
of a lock-jaw in consequence of having had hia 
fingers chopped off by a chaff-cutter, that the 
deceased gre dependent on parish relief, 
and was under the medical care of the surgeon 
of the union, who, it was said, had not treated 
the deceased with due skill and attention. At 
the request of the jury, the surgeon was called, 
but it did not appear from evidence that 
any misconduct or want of attention could be 
imputed to the medical man, and the jury found 
that the deceased died of a lock-j ed 
by injuries to his fingers caused by a chaff- 
cutter. On the 22nd of January the coroner 
was informed by a police constable of the death 
of a child who had been burnt to death in con- 
sequence of her clothes having caught fire. 
The death took place about 11 miles from the 
residence of the coroner, and, from the mfor- 
mation he received, he considered it to be bis 
he Mas duty to hold an inquest. The jury found that 
ence to the Master. the deceased had been accidentally burnt to 


In this suit, which was for the administra-|death. The coroner paid all the reasonable 
tion of the estate of a testator who had devised | expenses incurred in and about holding both 
has freehold property to an infant, the pur-| inquests, amounting to 2/. 10s., part of which 
cheeer of the presented a petition | was paid for the attendance of the medical wit- 
under the above statute, aig the infant | nesses, and the remainder to the jury and for 
might be ordered to eonvey to him. the use of the rooms where the inquests were 

Shapter for the petition. held ; and according to a table of fees and dis- 

The Vice-Chancellor made the order without|bursements allowed by the magistrates he 
@ weference to the Master, as in such a case| claimed altogether the sum of 7/. 3s. 8d., which 


there could be no necessity for a previous|the justices at sessions disallowed on the 
ground that they did not consider either of 


a and Mr. Hoare appeared in support 
of the petition. 
Mr. J. Parker and Mr. L. Russell contra. 
The Vice-Chancellor said, that he should 
like to have the child brought into court in 
order that he might himself ascertain whether 
he was desirous of livimg with the father or the 
mother. In a case that had been decided be- 
fore him not long since, where a boy was be- 
tween 12 and 14 years of age, he been of 
opinion that the wishes of the child should be 
consulted. The boy having been brought into 
court, and the Vice-Chancellor having con- 
versed with him, said, he should direct that the 
child remain with his mother until further 
— make no order as to 
costs, 





Vice-Chancellor Knight Bruce. 
Coombe vy. Chapman. January 23rd, 1847. 


PRACTICE IN THE MATTER OF THE ACT 
11 GEO. 4, AND 1 W. 4, c. 47.— INFANT. 


Conveyance by infant ordered, without refer- 





inquiry. \ 
such inquests necessary. 

In Easter Term last a rule nisi was obtained 

@mcen’s Bench. ; iis plane 

calling upon the justices in quarter sessions for 

(Before the Four Judges.) the county of Carmarthen to show cause why 

The Queen v. The Justices of Carmarthenshire. | *ey should not pay to the coroner certain fees, 

Trinity Term, 1847. repay him certain disbursements, payable 

to him in respect of the inquests held on the 

MANDAMUS.— CORONER.—INQUESTS.— | bodies of John Young and M John. 
PRES. The Attorney-General (Sir J. Jervis} and 


Where justices at quarter sessions had re- 
fused to allow cra ee ee 
bursements in two s > 

ag eg etic 


Mr. Crompton showed cause, and relied upon 
the case of Rez v. The Justices of Kent,* where 
the justices had refused to allow the costs of 
an inquest on the ground that it had been im- 
properly taken, and a mandamus was applied 





* 11 East, 229. 


422 Superior Courts 


for, but the court said that the statute 25 Geo. 
2, c. 29, had directed that the fees should be 
allowed to the coroner for all inquisitions duly 
taken, and the justices were to judge whether 
the inquisition had been duly taken, and as 
there was no reason for imputing to them that 
they had exercised that a with any un- 
due bias, the court refused to interfere. 

Mr. Pashley contra. The case of Rew v. 
The Justices of Kent, is not conclusive. In 
Rez vy. The Justices of Warwick, the court did 
review the decision of the justices. The 
coroner, in the exercise of a discretion vested 
in him, deemed it necessary to hold these in- 
quests. The inquests, therefore, were “ duly 
taken,” according to the words used in the 25 

- 3, c. 29, 8.1, and the duty of the justices 
is to see that the coroner does not charge a 
seg d amount of fees than what the legislature 

allowed, but they cannot altogether refuse 
the fees of an inquest which has been duly 
taken. Rex v. The Justices of Norfolk. They 
cannot, at all events, refuse to repay him the 
sums he has expended. If a coroner neglects 
to perform his duty, or performs it in an im- 
proper and corrupt manner, the law has pro- 
vided ample remedies. He is liable to fine and 
imprisonment for neglect of duty. He may 


punished by criminal information, and the 
= seal has 
or neglect of duty. Ezparte Parnell.* 


Cur. ad. vult. 

Lord Denman now delivered the judgment of 
the court. There were two questions for con- 
sideration ; first, whether when a coroner holds 
an inquest and pays certain sums to medical 
men and other parties, the quarter sessions has 
any discretion as to allowing or disallowing 
him his fees and expenses, and remuneration 
for the sums he has expended. Secondly, 
whether, if the court of quarter sessions has 
this discretion, this ee any controlling 
power over the quarter sessions in the exercise 
of that discretion. As to the first question, it 
ig unnecessary to go into the ancient law of 
coroners, for the present payments to them de- 
pend on modern statutes of which the 25 Geo. 
3, c. 29, is the first. That statute enacted, that 
in order to induce a coroner to do his duty he 
a ET have certain a em it then set forth, 
and his mil aid, e legislature contem- 
plated a aard tae services rendered. Two 
cases are provided for, those of persons dying 
in prison, where the sum to be paid to the 
coroner is fixed, and those of persons dying at 
a distance where the mileage is to be ascer- 
tained. In both cases the legislature contem- 
ere a reward for holding the inquest, but in 

oth it spoke of an inquest being duly taken. 
The fact that it was duly taken seemed to be a 
condition precedent to entitle the party to the 
reward. If the payments are to be made with- 
out any control, and without consideration 
whether the inquisition was duly held, it might 
be dishonestly held, and there might be negli- 


> 5 Barn, & Cress. 430. 
4 2 Hale’s P. C, 58, 





© Nolan R. 140. 
©1 Jac. & Walker, 451. 
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gence in taking it, while the existence of 
right to control secures not Only care and di 
gence in taking the inquest, but also that in- 
quests shall only be taken where it is proper to 
take them. That was the view taken many 
ears ago by this court in the case of Rez v. 
The Justices of Kent,‘ with which this court at 
this moment entirely concurs. If that is 
correct, it is obvious that in the present case 
the justices in sessions must exercise a discre- 
tion in determining whether the coroner’s con- 
duct was such that an order for payment should 
be made. Butthen the second question arises, 
whether this court would interfere with what is 
thus clearly within their jurisdiction. The 
statute gives no — to this court, and there 
is no appeal from the quarter sessions, unless 
it were given by statute. That rule of law is a 
beneficial one. Paleo el an inquest bern been 
properly taken depende on a variety of circum- 
Pie po fl cm it weal be impossible to judge 
of by affidavits, and might be much better in- 
uired of at the sessions than on motion in 
this court. Assuming the absence of cor- 
ruption, the bias which it is supposed justices 
would as ratepayers entertain on such a subject 
is not likely to prevent them coming to a more 
correct conclusion than this court would hope 
to arrive at upon affidavit. If there was an 


the 
dili- 


wer to remove him from office! ground to say that they were chargeable wi 


corruption, no doubt there is an inherent power 
in this court to compel them to do justice ; 
but, without expressing entire concurrence in 
the decision of the justices here, the court see 
no occasion to interfere with it. But it has 
been contended that, whatever the sessions 
might do as regards the coroner’s own remu- 
neration, yet as regards the sums he has ex- 
ded they were compulsory on him, and he 
is entitled to be reimbursed them, and the 
sessions had no discretion. As to the fees of 
a surgeon, of a bailiff, of the jury, and the sum 
paid for the room, and to witnesses, some pay- 
able under the old practice, and some under a 
recent statute, the coroner is compelled to pay 
them immediately after the termination of the 
proceedings, | the statute says that these 
sums so advanced shall be repaid to the 
coroner. The coroner was to render his ac- 
count to the sessions, and the justices, if satie- 
fied of ite correctness, are to make an order for 
payment of the amount. Perhaps some dis- 
tinction may exist between the fees of the 
coroner himself and the expenses incurred by 
summoning medical witnesses, and some other 
witnesses, on the score of the necessity of the 
latter. The propriety of requiring the attend- 
ance of medical witnesses at an inquest is 80 
unquestionable as to amount to a necessity, and 
these expenses may be classed among the ne- 
cessary expenses of every inquest. Alth 
the justices are empo to examine 
coroner on oath, that power seems rather to 
apply to the rate of the sums charged than to 
anything else. There are many parties who 
are bound to obey the coroner's mandate for 


‘ 11 East, 229. 
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Sy weil ch acpond on the peopeicty af 
I not depend on the propriety o 
holding the inquest. In former times 
sums were paid upon the order of the coroner, 
and out of the poor-rates. When the coroner 
was not the n who actually paid these 
charges, but hey were paid on his order, it is 
clear that the overseers could not resist the 
payment merely on the grounds that he had 
not held the inquest properly; for his own 
authority in these matters was 60 great, that 
im most cases it would have been impossible to 
charge him with indiscretion in holding an in- 
quest, If that statement was true before 
statute, it is not altered now from the mere 
circumstance that, instead of ordering the pay- 
ment of e to those whom he summoned 
to attend him, he pays them at once out of his 
own pocket, and claims reimbursement from 
the county. In this respect he is the mere 
agent of the county treasurer; and as he is 
bound to pay, he is entitled to be repaid by the 
jastices on their being satisfied of the correct- 
ness of his account. This is in acco 
with the spirit of the statute. All temptation 
to hold unnecessary inquests is destroyed by 
making his own remuneration depend on the 
riety of his mag oe them; but he might 
prevented from holding them where they 
were necessary, if he was not merely likely to 
lose all remuneration for his own trouble, but 
to be out of pocket for the payment of those 
whom he has summoned to attend him, and 
for those other expenses which are necessarily 
and unavoidably incurred in such a case. The 
rule as to the sctense of his own fees will 
therefore be discharged; and as to the other 


part, it will be absolute. 
Rule accordingly. 





Brehequer. 


Good v. Burton. Trinity Term, 2nd June, 
1847. 


UNPAID VENDOR.~—LIEN.—TITLE DEEDS. 


The vendor of an estate who has conveyed it 
to the purchaser has no lien on the title 
deeds for the purchase money remaining 
unpaid, 

THis was an action of detinue for certain 
title deeds. The defendant pleaded that the 
deeds exclusively related to certain lands and 
hereditaments of the defendant, which, before 
the alleged detention in the declaration men- 
tioned, it was between the defendant 
and the plaintiffs, should be sold, transferred, 
and conveyed by the defendant to the plaintiffs, 
and should be by them purchased from the de- 
fendant for the sum of 1,000/.; that the de- 
fendant executed a conveyance to the plaintiffs, 
but no of the purchase money was ever 
paid; that the defendant has at all times been 
ready and mag Hie transfer and deliver over 
to the plaintiffs the deeds upon payment of the 
purchase money ; and that, except as aforesaid, 
the plaintiffs never had any title to the deeds; 
Gen for the purchase money. To this plon 

or money. To this plea 
there was a demurrer, ° 


423 


Peacock in support of the demurrer. The 
question is, whether the vendor of land who 
has conveyed the legal estate to the vendee 
has any lien upon the title deeds for the pur- 
chase money remaining unpaid. It is sub- 
mitted that he has not. The case is — 
different from that of an unpaid vendor of 
goods. There the law gives a lien upon the 
ee but with respect to land, the mght to 

e title deeds follows the land. If the vendee 
brought an action of ejectment, it would be no 
answer to say that he had not paid the pure 
chase money. 

Whitehurst, contra. The defendant has 
clearly a right in equity, and there is no difs 
ference between an equitable lien and a legal 


lien. All the authorities are collected in 2¢,. 
Sugden Vend. & Purch. 856, 11th ed.” Theré ¢7 yz 
is no ground for any distinction between goods wif, 


and land. In Esdaile v. Oxenham, 3 B. & C. 
229, which was an action of trover for deeds, 
Holroyd, J., says,—“ If, indeed, the deeds had 
been executed by all the necessary parties, the 


rdance | plaintiff could not have claimed them without 


tendering the residue of the purchase money.” 
In that case a bill was afterwards filed in tl 
court, and it was there held that the rules with 
respect to lien are the same in equity as at law. 
Oxenham y. Esdaile, 2 Y¥. & Jer. 493; 3 id, 
262, The case of Winter vy. Lord Anson, 3 
Russell, 488, is also in point. 
Peacock replied. 
Cur. ad, cult. 


Rolfe, B., (after stating the pleadings). There 
is no doubt that the title deeds of an estate 
primd facie belong to the owner. This ie always 
stated and admitted in all the cases and text 
books as clear law, (see particularly Lord 
Buckhurst’s case, 1 Co. Rep. 1, and Com. dig. 
Charter A). In all the cases where any queé- 
tion has been raised on this subject the op Pe 
ment has been, not that the general rule does 
not exist, but that on some — ground it 18 
not applicable to the Sor case,—as, for 
example, where the feoffee is enfeoffed with 
warranty, there it is said that the feoffor shall 
retain the title deeds to enable him to sustain 
the warranty. The only authority against this 
is a — there cited from Brookes’s Abridg- 
ment, tit. Chart. 58, as to which we can only say 
that oh must have — written Bakar reference to 
something special, for as a ge proposition 
of law, it i eal not to be supported. It. 
follows, therefore, that the plaintiff appearing 
as he does on these pleadings to be the owner 
of the land, is also entitled to the title deeds, 
unless there be something in the plea to cut 
down his primd facie right. The defendant 
rests his defence on a claim of lien for payment 
of the purchase money. He does not allege 
that the conveyance to the plaintiff was not an 
absolute and complete conveyance. He does 
not suggest that it was executed as an escrow, 
or under any special contract for a lien, so that 
the defendant’s right, if it exists at all, must 
exist by virtue of some general principle of 
law which in every case where a vendor has 
conveyed his estate without receiving the full 
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amount of his purchase money creates in his| tesue was dectded fm favour of the aseigness, 


favour a lien on the title deeds for the balance 
id. The only dictum relied on is what 
from Holroyd, J., in the case of Esdaile v. 
Oxenham, but that was altogether extrajudicial, 
and may be well explained on the supposition 
that Mr. Justice Holroyd was looking to a case 
where the purchase deeds had been executed 
as an escrow to be handed over on pay- 
ment of the purchase money, in which case t 
expressions attributed to that learned judge 
would be quite accurate. It was argued, if 
such a lien exists in equity, why is it not to be 
considered as also existing at law? That, how- 
ever, is rather plausible than sound. There is 
no resemblance between the lien contended for 
in this case and the equitable lien of a vendor 
for his unpaid purchase money. The equitable | 
right of the vendor is inaccurately described 
by the word lien, if that word is to be under- 


stood in its legal acceptation, which always | which 
implies possession by the party setting up the would have been exhausted by it. 


lien. But the vendor’s right in equity is alto- 
gether independent of his possession of the land 
or of the deeds. He has what, though called a 
lien, is in truth an equitable charge on the land, 
and which in general he may enforce in the 
game way as any other equitable mortgage. 
On these grounds we think there must be 
judgment for the plaintiff. 
Judgment for plaintiff. 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Haw Courts. 


CONSTRUCTION OF STATUTES. 

{In the last section of the Digest, p. 402, 
ante, the Decisions relating to Retdoays were 
selected from the rest. We now proceed to 
the cases bearing on the Construction of various 
Statutes. They have been collected from no 
less than Eleven Parts of the Reports in the 
Qaeen’s Bench, Common Pleas, Exchequer, 
and Exchequer Chamber. } 

BANKRUPT. 

i. Rights where « first erecudton om judgment 
mpos warrant of attorney is set eside.—B. en- 
tered up j ent ona warrant of attorney, 
amd sued out a A. fa, under which the sheriff 





on the ground that B.’s writ was founded 

a jodgment on warrant of attorney, and 

not been executed by sale before the fiat. Held, 
that the issuing of the fiat rendered B.’e writ 
void; and thereupon, PV.’s writ, having already 
attached upon the goods provisionally, became 
in effect the firet writ, W. was entitled to 
have his execution satisfied out of the proceeds ; 
and that the assignees could not firet claim ary 
part of them under stat. 6 Geo. 4, c. 16, 8. 
108, for rateable distribution among the cre- 
ditors. 

The sheriff, while holding the goods of T’. 
and G. under B.’s writ, received a fi. fa. at the 
suit of J..m a bond fide adverse action, and de- 
livered a warrant under that writ to an officer 
not holding any warrant under B.’s writ; and 
the officer, before fiat issued, seized goods, the 
te property of T., in his private house, 

ds, if applicable to B.'s execution, 
Held, 2s 
between DL. and the assignees, that L. was en- 
titted to priority, as in the case above stated. 
Graham v. Lines; Graham v. Witherby, 7 
Q. B, 491. 
Cases cited in the judgment: Goldschmidt v. 
Hamlet,6 M. & G. 187; 6 Scott, N. R. 968; 
12 Law J., N.S. (C. B.) 304; 1 D.& L. 501; 
Taylor v. Taylor,:5 B. & C. 392; Notley v. 
Buck, 8 B. & C. 160; Rybot v. Peckham, 1 


T.R.731,0.; Ciesten v, Gibbs, 12 M.& W. 
iii. 


2. Creditor accepting security.—Cognovit. — 
The 6 G. 4, c. 16, 8.8, forfeits the debt of a 
party striking a docket, and afterwards accept- 
Ing a security, onty where a commission resres 
under the docket. ‘Therefore, the debt is net 
forfeited as respects the assignees of sub- 
sequent creditors appointed under a commis- 
sion issued on a docket subsequently struck. 

The defendant being indebted to the plaintiff 
and other parties, and having become insolvent 
in May, 1837, it was agreed between the plain- 
tiff and the defendant, that the defendant 
should offer a composition of 10s. im the 
pound to his other creditors, but that the plain- 
tiff should not come in under that arrangement, 
it appearing that otherwise the defendant’s 
assets would produce a much smaller dividend. 
The plaintiff struck a docket against the de 
fendant to protect him against such of his cre- 
ditors as would not agree to the compositiea, 
but no fiat wasissued. The creditors, however, 
all came in, and a trust-deed was executed m 
December, 1837, under which they received 
betweem that time and the August following, 
the full amount of 10s. in the on thar 


respective debte. In 
laintaff the 
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fion, that the debt was not forfeited under the COGHOVIT. 
a 4,c. 16, 8. 8. which fad od See Bankrupt, 2. 
cognovit u ich judgment is si 
within 21 days ifie tts gzeenting ts valid, “not- : viral aaa 
withstanding that it has not been filed in = See Feme Covert. 
suance of the 3 G. 4, c. 39, 8. 3, or the Reg. CONVICTION. 
Bon BT. 2 & 3G. 4. Bushell y. Boord, 4) 7 s 8G. 4, c. 29.—Jurisdiction of justices — 
. ; Adjudication of costs.—An information, under 
BIGAMY. |7 & 8 G. 4, c. 29, 8. 39, for stealing a growing 
Assigning error by attorney.—In an indict-|ash tree, the property of M., was preferred by 
ment for bigamy under statute 35 G. 3, c. 67, | R. to D., a justice of the peace, who summoned 
s. 1, (and see estat. 9 G. 4, c. 31, 8. 22,) aver-|the offender. At the time and place fixed in 
tasnts that the defendant married A., and after- the summons, he appeared, aud was convicted 
wards feloniously took to wife and was married by another magistrate, the defendant D., the 
to C., “the said 4., his former wife, being then summoning magistrate, being present, but not 
alwe,” sufficiently charges the offence, without taking any part. The conviction ordered the 
alleging an farther allegation that the defend-! plaintiff “to forfeit and pay, over and above 
aut was still married to A. when the alleged | the value of the trec stolen, the sum of 5s., and 
offence was committed. for the value of the tree stolen 1s., and also to 
Judgment, after conviction on such indict-| pay the sum of 11 4s. Gd. for costs, to be pai 
ment, that the defendant be transported, on or before the 19th of March next, in 
&c_, to such place as his Majesty, with the ad- default of payment of the said sums to be m- 
vice of his privy council, shall think fit to de- prisoned in the house of correction,” at, &c., 
clare and appoint, pursuant to the statute in “‘and there kept to hard labour for one month, 
such case made and provided, was held good unless the said swms should be sooner paid.” 
on writ of error. Tbe v. The Queen, 7 It then ordered the 5s. to be paid to the over- 
Q. B. 700. seer, the 1s. to M., the party aggrieved, and the 
Case cited in the judgment: Fletcher v. Calthrop, | 12. 4s. 6d. to be immediately paid to R., the com- 
6 Q B. 880. plainmant. An action of trespass and false im- 
BOND. isonment cetg, | been brought against the 
Staying proceedings in action. —The —" endant : Held, that the conviction was good, 
will not interfere, under the stat 4 & 5 Anne, c. | ar ieiecmrcmmngee Pil had not p oe ng es 
#6, s. 13, to the proceedings in an action! og. } he eT eee spears 
upon a bond, where ite at all deubéful thet the | 2 eee gy Ula po vga ay 
stipulated by the iit ‘3 not nal information and issued the summons on 
a I aeegtiny, secre : . which the defendant a! nor was it in- 
Oe et Contingency. Robénson v. Brown, | validated by its mode of adjudicating the costs. 
— | Tarry v. Newman, 15 M. & W. 645. 

_ CENTRAL CRIMINAL COURT. | ineemteere: 
lai Court of Queen's Bench Re! 1. Particulars of objection.—In an action on 
Caminal Coart for ‘publishing a libel, it a not ,‘¢ cae for an infringement of the copyright 
necessary, for the purpose of giving jurisdiction, | " ns oe os en efendant leaded several 

the prosecutor should have entered into | P!e48, denying that the plaintiff was the pro- 
recognizance, or that the defendant should have Prietor of the copyright; that there was any 
been in custody or be bound to appear, accord- °° ee a subsisting; that the books were first 
ing to sect. 13 of stat. 4 & 5 W.4,c. 36. Reg. | Published in England, and that the copies com- 
v. Gregory, 7 Q. B. 274. plained of were unlawfully ted: Held, on 
. spplication by the plaintiff to have the notice of 
COAL ACT. objection delivered with the defendant’s pleas 
The London Coal Act, 1 & 2 W. 4, c. lexvi.|under the 5 & 6 Vict. c. 45, s. 16, amended, 
8. 57, imposes a penalty not exceeding 5/. on |that the alleged first publication having taken 
seller of coals, for every sack that shall be | place abroad, and so far back as the year 1831. 
found deficient, on its being weighed in pur-| it was sufficient for the defendant to state the 
®uance of the act: Held, that where several | year of the first Sager and that it was not 
are sent out to a purchaser at the same | Necessary that he should specify the day or 

time under a contract, one penalty only is in- | month. 
in respect of a deficiency in weight,| But that he was bound to state the name of 
ugh every sack isso deficient; and there- the party whom he alleged to be the proprietor 
, where 17 sacks were so found deficient, | or first publisher, the title of the work, the piace 
the penalties were recoverable by action of | Wkere, and the time when, the first publication 

m one of the superior courts, notwith- yer -d epee ; 

manding s. 77, which directs that all penalties , also, that he was not entitled to object 
the act not exceeding 25/5, shall be | that “some person whose name is to the de- 
Yevied an secrene Sabine Setiece Ot 6 | eee of ks ald ciel , was 


peace. Collins v. Hopwood, 15'M. & W. 459. | the Ag oprend of the said a 
Case cited in the judgment: Reeve vy. Poole, or A that the plaintiff was not himeecif the 
4B. & C. 155. wathor. 


e 
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Nor “that the work was not first 

published in the British dominions.” 

Nor that the plaintiff never acquired any title 

by —— “or otherwise,” to the copy- 
t. 

or that there was no “valid” assignment, 


or 


Nor “that there is no copyright in a work 
first published out of the British dominions, 
under such circumstances as the books in question 
were published.” 

', But that he might object that A. B. “if any 

one, and not the plaintiff,” was proprie- 

tor. And at the time of committing the alleged 

grievance “no copyright”? in the work “was 

7 gal Boosey v. Davidson, 4 D. & L. 
47. 


2. Dramatic piece.—Change of venue.—Ma- 
terial evidence,— Proof of pes sl Aa Sufficiency 
of declaration.—Where the authorship of a 
work is in issue, evidence given in corrobora- 
tion of that fact is a compliance with an under- 
taking to give material evidence on a change of 
venue. 

Under the provisions of the 3 & 4 W. 4, and 
5 & 6 Vict. c, 45, an introduction to a panto- 
mime is protected, and it is not necessary in an 
action for penalties under those statutes to al- 
lege or prove that the defendant knew of the 
authorship of the plaintiff when he purchased 
the introduction from another, and it is suffi- 
cient if the declaration follow the words of the 
statute, and it need not go further and allege 
that the pantomine was exhibited at a public 


place of dramatic entertainment. Lee v, Simp- 
son, 33 L. O, 478. - 
CORONER'S DEPUTY. 


Lawful absence.— Signature of inquisition b 
y.—Under stat. 6 & 7 Vict. c. 83, 8. 1, it 
8 a “lawful and reasonable cause” for the ab- 
-mnce of the coroner, and the acting of his 
pon f on an inquest, that the coroner was en- 
ge in holding another inquest. 
here the jury is ss 09 pe inquest 
ommences properly before the uty, he 
should continue holding the inquest 5 ite con- 
clusion, although in the course of it the prin- 
cipal coroner may be accidentally present. 
This inquisition held by the deputy is pro- 
perly described as taken before the principal 
coroner. 
And it is properly 4 in the name of the 
principal coroner “ . M., his deputy. Reg. 
v. Per n, 7 Q. B. 165. 


CREDITOR. 

See Bankrupt, 2. 

EJECTMENT. 

Judgment thas plaintiff under stat. 4 G. 2, c. 
28, s. 2.—In ejectment by landlord agai 
tenant, where half a year’s rent was due before 
service of declaration, and no sufficient distress 
was found on the premises, if the defendant, 

ing entered into a consent rule, does not 
appear at the trial, and the plaintiff is there- 
Upon noneuited, the lessor of the plaintiff may, 
under stat. 4G. 2, c: 28, 8. 2, have judgment, 
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although there has been no formal demand of 
rent, or re-entry; but the judgment must be 
only against the casual ejector, not the defend- 
ant. d, Bedford Charity v. Payne, 7 Q. B. 
287. 


ELECTION. 
6 & 7 Vict. c. 18.— Refusing vote “ma- 
liciously.”—A declaration against the returning 


officer of a borough alleged the plaintiff to be 
a burgess, having his name on the borough re- 
gister, and that he was entitled to vote at a cer- 
tain election, and that on tendering his vote, 
the defendant refused to receive it. Plea, that 
the plaintiff was not a burgess “ duly A seca 
or entitled ” to vote at the election: Held, that 
the plea was bad for ambiguity, as the plea left 
it uncertain whether the defendant intended to 
allege that the plaintiff was not duly registered, 
or that he was disqualified from some other 
cause. 

Semble, that even on special demurrer, a 
declaration averring that the defendant “‘ con- 


triving and wrongfully, fraudulently, wilfully, 
and maliciously meats to injure the laintift 
refused to receive the vote of the plaintiff,” 
San alleged the defendant to have acted 
maliciously. | 
A declaration founded on the 6 & 7 Vict. ¢. 
18, 8.82, which prohibits tor pg Singer ei 
from allowing a scrutiny, alleged, when 
the plaintiff tendered his vote, the tigews | 
officer allowed a scrutiny, and after 
scrutiny determined that the plaintiff was not 
entitled to vote, “‘ whereby” the plaintiff was 
dela in the exercise of his privilege, and 
was wholly ap eb of his privilege, and 2 
burgess was without any vote of the 
plaintiff. Held, that the allegations after the 
word “ whereby ” were sufficient averments of 
facts, and not mere inferences from preceding 
allegations, and that the facts so averred dis- 
closed sufficient legal damage resulting from 
a the scrutiny. Pryce v. Belcher, 4 D. & 
* 238. . 
Cases cited in the judgment: Blofield vy. a 
4B. & Ad, 410; Taylor v. Henuiker, 12 A. & 
E, 488; The Dipper’s case, 2 Wils. 414; Col- 
son v. Perry, 2 Rolle’s Rep. 379; Mary's case, 
9 Rep, 115. 
ERROR. 


1. Bill o tions. — Interpleader Act. — 
Piste weds dw aie i. — reer of error 
to the Exchequer Chamber from the Court 
of Queen’s Bench, under statute 11 G. 
4, and 1 W. 4, c. 70, s. 8, recited 
nae girs alleged aa the. record a process, 
and giving of judgment, “in a plaint in an 
acon pi ae” and directed that the 
transcript should be sent to the Justices of the 
Common Bench and Barons of Exchequer to 
be viewed and examined, &c. By the transcript 
it appeared that the judgment was on an issue 
directed by the Court of Queen’s Bench, under 
stat. 1 & 2 W. 4, c. 58, (the Interpleader Act,) 
and no process by summons appeared; but 
the declaration was, in form, on —— upon 


ro 
a , and the Jay rage was hat plain- 
tiff should sere is damages, costs, and 
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The defendant below had tendered a 
bill of exceptions. On motion, the Court of 
Exchequer Chamber quashed the writ of error, 
holding that the transcript showed that they 
had no power to view and examine; and hold- 
ing also that it varied from the writ of error. 

. By the Court of Exchequer Chamber. The 

order quashing the writ is matter of record, 
inable upon error in the House of Lords. 

By the Court of Queen’s Bench. A judge 

ing ordered, on summons by the plainti 

in @ cause may in error, that the plaintiffs 
should be at liberty to amend the record, (the 
matter amended not being misprision of the 
clerk,) and also that they sh pay the de- 

his costs occasioned by such amend- 
ment, the defendant cannot, after taxing and 
receiving his coets, apply to set aside the order 
for amendment, as made without jurisdiction. 
King v. Simmonds, 7 Q. B. 289. 

Cases cited in the judgment: Jones v. Stephens, 
Lilly’s Modern Entries, p. 229; Toleon v. 
Kaye, 6 M. & G. 536; 7 Scott, N. R. 222; 
Saook v. Mattock, 5 A. & E. 239. 


2. Bail.—Order of court under stat.6 G. 4, 
c. 96, #. 1.—Quere, in what cases the court 
can make a special order, by virtue of stat. 6 
G. 4, c. 96, 8. 1, rgirermpa, be | in error 
to without giving bail. 

ut where, in an action of assumpsit, a 
special verdict has been upon in this 
court, for the purpose of bringing the case be- 
fore the Exchequer Chamber, and, after judg- 
ment, a writ of error was sued out, but the de- 
fendant in error died, and the writ then lapsed 
Slainatt Taterial a a part of the 

in error, whereupon the representatives 
of the defendant in ae sued out a sci. fa. 
against the faith of his agreement, this court, 
in the exercise of its general authority, stayed 
inge on the ae without requiring 

il in error, the plaintiff in error undertaking 
to proceed without delay, and that, if the judg- 
ment below were affirmed, the defendants in 
error should immediately have judgment on the 
sci. fa. Williams y. Downman, 7 Q. B. 112. 


EXCISE ACTS. 


1. A dealer in and retailer of tobacco is 
liable to the penalty of 200/., imposed by the 
5 & 6 Vict. c. 93, s. 3, for having in his pos- 
session adulterated tobacco, although he had 
purchased it as genuine, and had no knowledge 
or cause to suspect that it was not so. Reg.v. 
ih ge 0 15 M. & W. 404. of 

2. Notice of al from decision of justices. 
— Where an officer of excise, by whom an in- 
formation for penalties is exhibited, is absent at 
the. time of the hearing, and there is an appeal 
against the judgment, on the part of the Crown, 
to the quarter sessions, under the 7 & 8 G. 4, 
c. 53, 8. 82, the notice of appeal required by s. 
83 may, by virtue of the 4 & 5 W. 4, c. 51,6. 
22, 23, be given and signed by any officer 
of excise who is present conducting the 
proceedings. Reg. v. Woodrow, 15 M. & W. 
404 


3, Distiller of spirits, —A person who distils 
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irits for the of making, by the ad- 
tion of nitric acid, sweet spirits of nitre for 


sale, is a distiller of spirits within the meaning 
of the 6 G. 4, c. 80, ss. 6, 7, requiring an ex- 
cise license, and liable to the penalties imposed 
by s. 39 of that act on persons oe 
vate or concealed still, &c. for making or dis 
tilling low wines or spirits. Attorney-General 
v. Batley, 16 M. & W. 74. 


EXECUTION. 
See Bankrupt, 1. 
FEME COVERT. oS 


Conveyance under 3 & 4 W, 4, c. 74,8. 91.— 
Upon the motion on the of a married wo- 
man, under the 3 & 4 W. 4, c. 74, 8. 91, to 
convey her interest in property without the 
concurrence of her husband, on the ground 
that he is of unsound mind, the affidavit must 
show in distinct terms, or by necessary infer- 
ence, that the husband is lunatic at the time of 
the application. In re Turner, 3 B. C. 166. 


FRAUDS, STATUTE OF. 


1. Case not within the 4th section.—A con- 
tract for the maintenance of a child at the de- 
fendant’s request, to enure, “so long as the de- 
fendant shall think proper,” is a contract upon 
a contingency, the performance of which is not 
necessarily to take place beyond the space of a 
year, and therefore not wit the 4th section 
of the Statute of Frauds. 

Semble, per Tindal C. J., that the stat. does 
not apply where the action is ——— upon an 
executed consideration. Souch vy. Strawbridge, 
2 C. B. 808. 


Case cited in the 
Skinner, 353, 


2. Case within the 4th section.—A. enters 
the service of B. under a written agreement, as 
follows :-—*“ I to receive you as clerk in 
my establishment, in consideration of your 
paying me a premium of 300/., and to pay you 
a salary at the following rates, viz., for the lst 
year 701.; for the second 90/.; for the 3rd 
110/.; for the 4th 130/., and 150/. for the 5th 
and following years that you may remain in my 
employment.’ 

eld, that the agreement was one, that by 
the Statute of Frauds, was required to be in 
writing; that there being a precise stipulation 
for yearly payments, evidence was not admis- 
sible to show that at or after the time the letter 
containing it was sent by B. to A, it was ver- 
bally that the salary should he paid 
terly; and that the fact of the payment 
ving usually been made quarterly, did not 
vary the rights of the parties under the agree- 
ment. Giraud v. Richmond, 2 C. B. 835. 


Case citedin the judgment: Goss v. Lord Nu- 
gent, 5 B. & Ad. 58; 2 N. & M.28. 


3. Acceptance of goods.—-Goods were shipped 
by the plaintiff from abroad to this country, on 
the saul order of the defendant, at a price 
exceeding 10/. They were sent to a shipping 
agent of the plaintiff’s in London, who re- 


judgment: Peter v. Compton 
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cetved them and Se them ree a 
wharfinger, informing defendant of their 
asrival. The wharfinger handed to the —# 
ping agent a delivery warrant whereby the 
1 pass ay rane to him gh aol 
signees by indorsement, on payment of rent 
and a tag The agent indorsed and de- 
livered this warrant to the defendant, who kept 
it for several months, and, notwithstanding re- 
peated applications, did not pay the price of, 
or charges upon, the goods, nor return the 
warrant, but said he sent it to his solicitor, and 
that he intended to resist payment, for that he 
had never ordered the goods; and that th 
would remain for the present in bond: ! 
that there was no such delivery to, and ac- 
ceptance by, the defendant of the goods, as to 
eatisfy the 17th section of the Statute of Frauds. 
Farina v. Home, 16 M. & W. 119. 


Case cited in the judgment: Bentall v. Burn, 3 
B. & Cr. 425. 





[The remainder of the Decisions on the Con- 
struction of Statutes will be given in the next 
number. } 


METROPOLITAN AND PROVINCIAL 


ASSOCIATION. 

Tre enrolment of members of this associa- 
tion is going forward daily. We exhort every 
practitioner not merely to send in hie adhesion, 
but to call the attention of members of the le- 
gislature to the objects of the association. They 
are ight and just, and ought to be supported 
by every one who is concerned in the due ad- 
ministration of our laws. 





MASTERS EXTRAORDINARY IN CHAN- 


From July 27th, to August 20th, 1847, both inclusive, 
with dates when guzetted, 

Ayre, John, jun., Bristol, Aug. 10. 

Clarke, Robert, jun., Bath. Aug. 20. 


DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS. 

Prom July 37th, to August 20th, 1847, both inclusive, 

with dates when gavetted, 

Beales, Jobo Edward, and Charles Philip Utton, 
45, Bedford Row, Attorneys and Solicitors. 
Aug. 13. 

Gill, Robert, and William Phillips, Easingwold, 
Attorneys, Solicitors, and Conveyancers. Aug. 
13. 

Smith, Charles Henry, and John Henry Jones, 13, 
Duke Street, Manchester Square, Attorneys 
and Solicitors. July 27. 


Metropolitan and Provincial Assocsation.— Professional Lists.— Letter Boz. 


THE EDITOR’S LETTER BOX. 


Tre next volume of The Legal Observer 
will be further enlarged, in order to increase 
the member and valne of the Rerorrs or Rza- 
CENT Dectsions, without curtailing any of 
the Original Articles, or select Information, for 
which the Work has been distinguished. We 
trust, indeed, te improve also the scope of our 
original disquisitions. 

In carrying the additional arrangements imto 
effect, and to enable the Reports ef Cases and 
other Court business to be separated from the 
rest,—the work will be divided into two parts. 

The Ist Part, containing original articles on 
all projected alterations in the Law and Prac- 
tice ;—the state of the Profession and measures 
for its improvement ;—New Statutes, with ex- 
planatory notes and disquisitions on their con- 
struction ;—Parliamentary Bills, Reports and 
Returns :—Notes or Commentaries on import- 
ant Decisions in Common Law, Equity and 
Conveyancing :—the Law of Railways, Insur- 
ance, and other Joint Stock Companies -—Re- 
views of New Books :—The Law of Attorneys 
and Costs, and the Examination of Articled 
Clerks :—Legal Education ;—Proceedings of 
Law Societies :—Legal Biography; Corres- 
pondence; Professional Lists, &c. 

The 2nd Part containing original aad early 
Reports of every important Decision in all the 
Superior Courts, by Barristers of the several 
Courts :—New Rules and Orders of Court ;— 
an Analytical Digest of all Reported Cases in 
all the Courts—classified according to the 
leadmg subjects adjudicated upen ; — Came 
Lists ;—Circuits ;—Sittings ; and every other 
information relating to the business of all the 
courts. 

Each Part will be separately paged in order 
to be bound in two volumes annually. The 
price will remain the same as at present, vis.: 
8d., or stamped 9d. 


“ Tacitum” inquires, whether a credstor 


who, previous to the passing of the New County 
Courts Act, siscicand a hadeudaak ko ack not 
exceeding 20/.; can summon the debtor befere 
a judge of the New County Courts, under the 
1st sect. of the Small Debts Act, 8 & 9 Vict. c. 
127, such court at the time of the passing of 
the act not being in existence. Does not the 
new act give jurisdiction ? 

The case of Wood v. Mytton, on a promis- 
sory note payable to the maker’s order, 
ing which a correspondent has inquired, will 
appear next week. 

Ve have not received the letter of A. on the 

assignment of a policy. 
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“ Quod magis ad nos 
Pertinet, et neseire malum est, agitamus.” 
Hoxzar. 





THE LAST NEW BANKRUPT AND [Commissioners of Bankruptcy under those 
INSOLVENT ACT. acts, and under the rules | orders made 
, in pursuance thercof, remain in full force 
WE have been for several years past sajand effect. (Sect. 9.) 
accustumed to an annual change in the} No part of either of the acts under which 
law relating to bankruptcy and insolvency, | petitions were heretofore presented to the 
that we look for the act at the close of the| Court of Bankruptcy, has been repealed 
session, as we do to see grouse or partridge|by the 10 & 11 Vict. c. 102; but the 
at this season in the poulterers’ shops, very | jurisdiction is taken from the Court of 
much as matter of course. The act, passed | Bankruptcy, and transferred and vested in 
in the last sessian, to unsettle the jurisdic-'the Court for the Relief of Insolvent 
tion of the Courts of Bankruptcy, and| Debtors in England, and in the new 
Court forthe Relief of Insolvent Debtors, | County Courts constituted under the act 
is to commence and take effect from the, 9 & 10 Vict. c. 95. The jurisdiction, of 
15th September instant." Our readerswill | which the Court of Bankruptcy is divested, 
possibly remember that, during the pro-|is divided between the Insolvent Court 
gress of the bill through parliament, its and the County Courts, in the following 
leading provisions were repeatedly com-! proportions. When an insolvent has re- 
mented upon, and its more striking omis-| sided for six calendar months next imme- 
sions and defects pointed out, in these! diately preceding the time of filing his pe- 
ges; butas it has now obtained the bind- tition, within any parish the distance 
ing force of a law, and comes into imme-. whereof, as measured by the nearest high- 
diate operation, it is of importance that the | way from the General Post-Office in 
profession and the public should have their’ London, to the parish church of such 
early attention directed to its practical’ parish, shall not exceed 20 miles, the juris- 
effects, even at the hazard of repeating diction, as regards such insolvent, is to be 
some observations already published. \in the Court for the Relief of Insolvent 
The most striking change created by the Debtors. When the insolvent resides be- 
I0 & I1 Vict. c. 102, is, that after the yond the jurisdiction of the Insolvent 
14th September, the petitions heretofore Court, and has resided within six months 
presented to the Court of Bankruptcy for | next immediately preceding the time of 
protection, under the statutes 5 & 6 Vict. | filing his petition, within the district of a 
c. 116, and 7 & 8 Vict. c. 96, can no | County Court, the insolvent must prefer 
longer be received in that court. With) his petition to such County Court. Where 
respect to petitions presented on or before | the insolvent lias not resided for six calen- 
that day, the provisions of the acts last-|dar months before the time he desires to 
mentioned, and the jurisdiction of the/ file his petition, either within the district 
thus allotted to the Insolvent Court, or in 
* The act itself is printed in extenso, aate, p.| the district of any County Court, it is pro- 
310, and is cited as the 10 & 11 Vict. c. 102. | vided that such insolvent may file his pe- 
Vou. xxxiv. No. 1,017. U 
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tition in the Court for Relief of Insolvent 
Debtors, ard that Court may either exer- 
cise jurisdiction in the matter of such pe- 
tition, or direct one of the County Courts 
to exercise such jurisdiction. (Sect. 8). 
The form of petition used in the Bank- 
ruptcy Court was provided by the stat. 
7 & 8 Vict. c. 96, (sched. A.,) and it was 
expressly enacted, that any petition not in 
the form prescribed should be dismissed, a 
rovision which was a constant occasion 
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benefit of the laws passed for the relief of 
insolvents, must still proceed under the 
law which was in operation before the acts 
last cited obtained the sanction of the 
legislature, and petition the Court for the 
Relief of Insolvent Debtors, under the 1 & 
2 Vict.c. 110. The forms, the course of 
procedure, and the practical results 
under the provisions of the acts heretofore 
administered in the Court of Bankruptcy, 
were novel, peculiar, and evidently not 


or complaint and regret on the part of| framed with a desire to assimilate them to 


those entrusted with the administration of} any system previously established. 


the act, as they felt precluded from allow- 
ing any amendment in the petition after it 
was filed, and compelled to dismiss num- 
berless petitions defective in form, without 
any respect for the merits, or the con- 
scientious scruples: which may have in- 
duced the petitioners to alter the form, and 
adapt it to circumstances, before they pro- 
ceeded to swear (as the act obliged them 
to do) that the allegations therein con- 
tained were true. The act 10 & 11 Vict. 
c. 102, s. 16, declares, that the forms 
given in the schedules to the acts cited 
“may be altered so far as to adapt them 
to the change of jurisdiction by this act 
directed ;’ which, we presume, merely 
means, to change the title of the court and 
judges, but it does not authorize any 
ainendment of the petition, or any devia- 
tion from the specffied form; and we ap- 
prehend, that in these particulars the 
commissioners of the Insolvent Court and 
the judges of the County Courts will be, as 
powerless, and feel themselves as much 
shackled, as the Commissioners of Bank- 
rupts have been in administering those 
acts. 

The jurisdiction of the Court of Bank- 
ruptcy, under the acts first referred to, it 
will be remembered, only extended to per- 
sons not being traders within the meaning 
of the statutes in force relating to bank- 
rupts on the 12th August, 1842, when the 
5 & 6 Vict. c. 116, came into operation ; 
or to persons being such traders, but owing 
debts amounting in the whole to less than 
3002. The jurisdiction now transferred to, 
and divided between, the Insolvent Court 
and the County Courts, as above stated, is 
limited in the like manner. A_ trader 
owing debts exceeding 3002 has now no 
locus standi in the Insolvent Court or the 
County Court, under the 5 & 6 Vict. c. 


116, ani the 7 & 8 Vict. c. 96, any more 


4 fee 


(Fda ns Me 


A 
debtor at large, and not pressed by any 
creditor, or a debtor in custody, may pe- 
tition under those acts, and obtain a final 
order to protect his person from being 
taken or detained under any process im 
respect of the debts due or claimed to be 
due at the time of filing his petition. The 
court may grant, or refuse, or delay grant- 
ing, such final order, but has no power to 
punish in any case. The power of peti- 
tioning the Insolvent Court, under the 
stat. | & 2 Vict. c. 110, is limited to per- 
sons who shall be “in actual custody with- 
in the walls of some prison.” The court 
has authority to punish by a lengthened 
imprisonment in a variety of cases. The 
Insolvent Court, and, as.we shall presently 
see, the County Courts, are now required 
to administer these two distinct systems, 
the petitioner selecting that which he 
deems preferable and most advantageaus 
to himself. 

With respect to petitions presented 
under the acts heretofore administered in 
the Court of Bankruptcy, the County 
Courts, within their respective jurisdic- 
tions, will in future have a direct original 
jurisdiction. Such petitions will be filed, 
in the first instance, in those courts, and 
finally disposed of there without control or 
appeal. The jurisdiction now conferred 
on the County Courts, as regards petitiens 
filed under the stat. 1 & 2 Vict. c. 119, 
stands on a totally different footing. Our 
readers are aware that the Insolvent Com- 
missioners have been in the habit of maek- 
ing three circuits in every year, for the 
purpose of adjudicating upon petitions 
filed by insolvents imprisoned in the various 
county gaols of England and Wales. . By 
the 10th section of. the recent- act, those 
circuits are abolished, and insolvents mn- 
prisoned in any. gaol beyond the distance 
to which the jurisdiction of the Insolvent 


atte. 4. had heretofore in the Court of; Court is now reetricted as above-mentioned, 





. 


ty NEN ; **- *, 


_ A person so circumstanced,| are to have their cases adjudicated upon 
~.Who desires to obtain the! hereafter by the judge of the County Court 
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in whose district the insolvent has resided. 
The machinery by which this transfer of 
jurisdiction is effected appears to be at 
once cumberous and defective. The pe- 
tition and schedule of any prisoner con- 
fined in a county gaol is to be filed as at 
present, in the ’ Bes Court in London ; 
and the Insolvent Court is to make an 
order, “ referring the petition for hearing 
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vent is transferred by this act, and on 
every adjourned hearing, or shall not abide 
by the final judgment of such court.” We 
apprehend the intention of those who 
framed this clause was, that the parties 
who entered into recognizances should not 
be discharged, because the time for hear- 
ing the insolvent’s petition should be 
changed from that mentioned in the recog- 


to the County Court within the district of |nizance, pursuant to the provisions of this 


which such insolvent debtor is in custody, 
and transmit such petition and schedule to 
guch court for hearing accordingly.” The 
judge of the County Court being thus 
seised of the cause, as it were, is em- 
powered to appoint a time and place for 
the prisoner to be brought up, and has the 
same authority with respect to the petition, 
and as to all matters requisite for the re- 
manding or discharging such prisoner, and 
as to his schedule, creditors, and assignees, 


act. It appears to have been overlooked, 
however, that the country insolvents now 
out on bail, will have to be heard, not only 
at a different time, but at different places 
from those originally fixed and mentioned 
in the recognizances. The Insolvent Com- 
missioners have not held their courts in 
every town in which a County Court has 
been established: their circuit towns were 
usually the county towns. For instance, 
all the insolvents in custody within the 


asthe Insolvent Court would have had if; West Riding of Yorkshire attended the 


the matter remained to be adjudicated 
there. The petition and schedule, with 
all judgments, rules, orders, and proceed- 
ings in respect thereof, in the County 


Commissioner’s Court at Wakefield, and 
the recognizances to the provisional as- 
signee in all bail cases arising in the West 
Riding are to attend at that town. Wake- 


Court, are to be signed by the judge of] field is not the only town, however, in the 


that court, and returned to the Court for 
the Relief of Insolvent Debtors, to be kept 
as a record of that court. The section is 
silent as to the period when the proceed- 
ings in any case are to be transmitted by 
the County Court to the Insolvent Court, 
or to what court application is to be made 
after the proceedings are transmitted to 
the Insolvent Court, in cases where pro- 
perty is acquired by the insolvent subse- 
quently to his discharge, or in the nu- 
merous cases in which applications are now 
made to the Insolvent Court in reference 


West Riding in which a County Court is 
established. The West Riding contains 
no less than 23 towns, besides Wakefield, 
in which County. Courts are holden under 
the 9 & 10 Vict. c. 95." The insolvents 
who have resided at Leeds, or Hudders- 
field, or Boston, must be heard before the 
County Court judges for those districts 
under the new act, and not by the judge 
who aits at Wakefield; and what validity 
can the recognizances have to ensure an 
attendance at other places, when the con- 
dition is, that the insolvent shall attend at 


to assignees, long after the discharge of| Wakefield? The clause we have cited, 


the insolvent. 

The clause in the new act, with respect 
to the recognizances of sureties, also ap- 
pears to have been framed in such a 
manner as to suggest numerous doubts 
and difficulties. Under the 1 & 2 Vict. c. 
110, various persons have entered into re- 


cognizances to the provisional assignee of|zances are to be taken hereafter. 


the Insolvent Court, conditioned that the 
Insolvents should duly appear at the places 
and time therein mentioned. The 10 & 11 
Vict. c. 102, s. 11, after reciting this, 
enacts,—“ That every such recognizance 
shall extend to bind the persons who may 
have entered into the same, in case the 
insolvent debtor therein mentioned shall 
not, at the time appointed in such recog- 
mizance, duly appear before the Count 
Court to which the matter of such 


however, it will be observed, refers only to 
recognizances already taken, or which may 
be taken before the 15th September, when 
the new act comes into operation. No 
provision is made in this clause, or in any 
other part of the act, as to the manner in 
which, or the persons by whom —— 
t is 
left in doubt, therefore, whether the re- 
cognizance of an insolvent, entitled to 
his discharge before hearing, is to be en- 
tered into in the Insolvent Court in 
London, or in the County Court where his 
petition is to be finally heard ? 
The authority heretofore exercised by 





» See these towns enumerated, together with 
the parishes, &c. forming the district of each 
court town, in Mr. Jagoe’s Book on the County 
Coarts, p. 18, 3rd edit., Appendix. v2 
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the Court of Bankruptcy under the Small 
Debts Act, (8 & 9 Vict. c. 127,) is trans- 
ferred to the Court for the Relief of Insol- 
vent Debtors, and the Judges of the County 
Courts, in the same manner and with the 
same restrictions as to the limits of the 
jurisdiction,—as the jurisdiction with re- 
gard to insolvents petitioning under the 
acts 5 & (i, and 7 & 8 Vict. No provision 
however is made for summoning a judgment 
debtor, under the 8 & 9 Vict. c. 127, who 
does not happen to have resided for six 
months in any one place! 


The Court of Review in Bankruptcy is 
abolished in name by the late act, but i is 
expressly provided, that “all the jurisdic- 
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has no direct connection witb any other 
provision in the act, that no Judge of the 
County Court shall be capable of sitting 
as a member of the House of Commons. 
(sect. 18.) 

With regard to the jurisdiction, trans 
ferred from the Bankruptcy Court to the 
Court for the Relief of Insolvent Debtors, 
we understand that the learned Commis 
sioners of the latter court are sedulously 
and commendably engaged, in framing 
rules and regulations, for the purpose of 


giving effect, so far as they can, to the in 
tentions of the legislature ; and with refer- 


ence to petitions filed in that court, under 
the 1 & 2 Vict., and which are to be di- 
rected by the Insolvent Court to the Judges 


tion, power, authority, and privileges of|of the County Court for adjudication, as 
the said court,” shall be vested in and,above described, the Insolvent Commis- 
hereafter exercised by ‘such one of the|sioners have addressed a circular to the 
Vice-Chancellors as the Lord Chancellor | Judges of the several County Courts, dated 


shall from time to time be pleased to ap-| 17th August, 1847. 


oint,” and that all persons holding office 
in the Court of Review, shall continue to 
hold the same and perform the duties under 
the new jurisdiction. And it is further 
provided, that all laws and orders relating 
to the practice and proceedings in the 
Court of Review, and the right of appeal 
therefrom, shall be applicable to the juris- 
diction to be created by the appointment 
af the Vice-Chancellor. Much of the au- 
tharity exercised by the Court of Review 
is ef a formal nature, which might with 
undeniable advantage to all parties, be 
vested in the Commissioners in Bankruptcy, 
bat uo amendments of this nature appear 
te have been contemplated by those who 
framed the act under consideration. 

The other provisions contained in the 
recent act, do not involve any practical 
change of importance. The Lord Chan- 
cellor is authorized to give directions for 
the sittings of the Court of Bankruptcy 
elaewhere than in London; ard to order 
peyment of the travelling expenses of the 
Commissioner and Register in such cases, 
a power which we incline to think the Lord 

arcellor already possessed under the 
7.& 8 Vict. c. 96, 8. 44, although it has 
never been exercised. In contemplation, 
we presume, of some intended alteratians in 
the Law relating to Bankruptcy and Ineol- 
vency next session,—it is provided, that if 
the office of Commiasioner of the Insolvent 
Coert, or of the Court of Benkruptcy 
shoukl become vacant, the vacancy shall 
net be filled up wutil afer the termination 
of the next session of parliament, (eect.27,) 
and it is declared by another clause, which 


‘ 


| 


We shall only add, 
_ although strongly impressed with 
the palpable absurdity of calli 
the Insolvent Court to adanioister two tie 
tinct and dissimilar systems of Insol- 
vent Law, we are convinced that the able 
and experienced judges whio preside in that 
court, will use their best endeavours to 
discharge the anomalous duties i 
upon them with advantage to the public. 
The following is the Circular: — 


“ Portugal Street, Lincoln's Inn Fields. 
“Sir,—The late act, 10 & 11 Vict. c. 102, 
having thrown upon you certain of the duties 
heretofore rmed be a commissioner of this 
court, we think it right to furnish you 
copies in duph of the rules and free Hat 
which have been in use here; also with the 
forms which have been used in country cases, 
apie | to the circuit, and on the circuit, 
ey were framed with much care: and such 
of them as concern the business which is to be 
performed in your court, will easily be adapted’ 
to its use by a few ebrious verbal alterations. 
“The prisons im your districts ure thoes . 


of 


“We shall be obliged by your in ing as 
where your office or offices will be rroagcwg, fey 


ness of insolvent debtors confined in each of 
these prisons; that is to say, the places at which 
the hibits and books wil be directed by you. 
to be lodged, where the orders for hearing wif 
be given out to the attormeys, where searches 
will be made, and from which office copies will 
be obtained, and subpoenas issued. 

“We pr to follow the same course as 
heretofore, when the schedule was ] : 
the clerk of the peace; namely, to give It out to 
the inevlvent’s attorney, together with the order 
of reference which the act requires to be made. 

“The schedule, &c. cenmet be returned te 
thie ceurt through the same channel ; but must 
be sent direct from the custedy ef the county 


» 
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ge 
irecting, an ing it. The carriage 
will be paid here oa arrival. 

™  balily you will think it best to retam 
the schedule when a case is adjourned to a fu- 
ture court, and to retern it to us after each 

/ ing. Nevertheless it seems ex- 
pedient that a report should be made of the 

dings of each sitting, giving by.a calen- 
Gar auch information as this form has been 
used to contain. This might be sent by post, 
when the schedule and its accompaniments are 
retained. 

‘Ht may be useful to obeerve, that the prac- 
tice has forthe affidavite of service and 
newspaper advertisements to be examined with 
the schedule, whether by.a clerk in London, or 
by the circuit clerk, previously to the hearing ; 
he minutes in pencil, in the fold of the schedule, 
all defects in notices or the service thereof, 
which should be brought to the attention of the 
commissioners. All Gazette advertisements 
whatever have been examined at the office here, 
i after publication of each Gasette. 

“There is a fee, not in our list, which will 
no doubt be payable to the clerk of the county 
court ; y, the fee of 5¢., which by the 
06th section of 1 & 2 Vict. c. 110, has been 
paid to the clerk of the peace. ‘So the fee of 
Ls. 6d. payable by the insolvent to the gaoleris 
Det in our list. 

“You will observe at the end ef the 10th 
saction of the new act, a provision for ordering 
the expense of bringing up a prisoner to be 
| waged the provisional assignee. This means 

expense of conveying him, when the hear- 

is ordered at some other town than that 

the gaol is. If the prison towns sre 
tony of sitting in your district, you will pre- 
gue apport the hearings # such 
wep and the case in question cannot arise, 
if a case of conveying an insolvent to an- 
other town should arise, we beg to recommend 
that the expense should be ordered to be paid, 
ae heretofore, by the treasurer of the county ; 
using the usual form, which we forward with 
= This, by gr eapioany of .the hse giving 
yem all powers, Gc. &c. you clearly jurs- 
@ection to-do. The sional assignee has 
nat by virtue of his office any concern with the 
fund se spoken of at the end of the 10th section, 
though we may for convenience employ him in 
making payments of it by small advances. The 
fand is in the names of the commissioners at 
the Bank of England; and the chief clerk, who 
is accountant with the goveroment, when he 
goes to andit, gives acoount of it. Theme ane 
jor claims on this interest fund which arise 

m time to time. Even if the county court 
had been authorized to draw on the commis- 
sioners, there may not always be money in 
hand ; so ‘that the gaoler’s order for the few 
shettings that he requrres might be dighonoared. 






















I 


for aes 


some who have failed to take out their ap- 


“The commissioners’ ordars, allowing costs 
of o ition to creditora, have been aigned on 
circuit but retained and sent to London with 
the schedule. The agent afterwards applies 
here for the order and taxes his costs. ‘4 
“The 112th section of 1 & 2 Vict. c. 120, 
will show before whom, besides ‘yourself and 
ounselyes, affidavits may be.sworn. We have 
olers in land commissioners 
dayits; possibly there may bs 
pointments, 
“The seal of the court is applied to every 
document before it -is issued.” 
i by the Commissieners of the Court 
for the Relief of Insolvent Debtors. 


FORM AND EFFECT OF A 
GUARANTEE. | 





AN engagement to pay the debt .ef .an- 


other, which the Statute of Frauds re- 
quires should be in writing, is constantly 
drawa up by men of business without pre- 


vious censultation with their professional 
advisers, end the result in numerous cases 
is, that the supposed security iturns out to 
be utterly worthless. Aa instance of this 
kind is furnished in the laat number of the 
reported gases in the Court of Exchequer, 
whick we need no excuse for adverting ta, 
as it.is of she utmest importance that the 
law governing transactions of this natuze 
sheuld be clearly woderstoocd. 

In the case referred to, it ed 
that a guarantee was signed by the defend- 
ant ia the following -terms :—“ 1843, dune 
28th. Mr. Price,—I will see you pad for 
51. or LAd. worth of leather,-on the 6eh of 
December, fer Thomas Lewis, Shoe- 
maker.” | 

The objection wes, that this decument 
did not diselese any consitleeation on the 
face of it; and in argument, on the part of 
the plaintiff, it was aubmitted, that  ep- 
peared sufficiently on the face af the 
guaratee that it was given for leather to 
be supplied subsequently to the execution 
of the instramesat. The.case of Kennowsy 
v. Treleavan’ wes cited, m which the 
form of the instrument was,—‘“ I hereby 
guarantee to you, Messrs. K.& Coe., the 
sum of 250L, in case Mr. P. should default 
in his capacity of agent and traveller to 
you ;” and it was held that the future em- 
ployment of P. as agent and traveller was 
a sufficient consideration, and appeared on 
the face of the décument. 7 





¢ Price vy. Richardeom, 15 M.-& W. 539. 
4 5 Mees. & W. 498. 
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The court, without calling on the defend-|origin and constitution of the Inns of 
ant’s counsel, observed, that it had been|Court and their powers in regard to the 
fully established in Wain v. Warlters,*| Admission of Members, Calling to the Bar, 
that in every case of guarantec the con-|or practising under it, —we shall for the 
sideration ought to appear on the face of|present state the scope and effect of the 
the instrument. Here the real considera- | Regulations of these “ ancient and honour- 
tion for the defendant’s promise did not|able Societies,” so far as they relate to 
appear, either expressly or by necessary | attorneys and solicitors. 
implication. The consideration might be| It has been already shown, that by a 
the future supply of goods, or payment of series of rules of the Superior Courts from 
a debt already due by Lewis, if the plain-| the year 1632 down to 1704, attorneys and 
tiff would forbear to sue Lewis for it. The | solicitors were required to be members of 
consideration intended by the parties was |one of the Inns of Court or Chancery. 
left to mere conjecture, and the court was} The judges, it may be assumed, not only 
therefore unanimously of opinion that a| deemed it not inconsistent with the dignity 
verdict obtained in an action on this in-|of those learned societies, that attorneys 
strument must be set aside, and a nonsuit/and solicitors should be associated with 
entered. them, but that it would tend to the public 

In a subsequent case of Ackermann v.| advantage in the administration of justice, 

er,£ in the same court, where/| that such association should take place. 
the form of the guarantee, (by which the}; The benchers of the Inns of Court ap- 
defendant undertook for the due accept-|pear, however, to have entertained a dif- 
ance and payment of two bills of exchange,) | ferent opinion. 
Was correct, a question was raised, whether; Neither the Inns of Court nor Chancery 
the plaintiff was entitled to recover interest | appear to have taken any steps for enforc- 
upon the bills from the time they became| ing the power conferred by the rules of 
due? The argument on the part of the} court. It does not appear that any appli- 
defendant was, that a guarantee for pay-| cation was ever made to the court to com- 
ment means payment on the day the bill| pel these admissions into any of the Ions 
becomes due ; and that the liability of the | of Court or Chancery. . 
guarantor could not extend beyond that of| But not only have the Inns of Court or 
the acceptor, which ‘was to pay the bill! Chancery naplecsed to avail themselves of 
when due. If the bill was paid when due, /|the right of enforcing this membership of 
no claim for interest could be sustained, | both branches of practice in “the Great 
and therefore it was said, that the claim| University of the Law,” but the former 
for interest began when the liability of the| have excluded attorneys and solicitors and 
surety ended. their articled clerks from admission into 
' The court, however, was unanimously of | those societies. 
Opinion that a party who guarantees the| In the Inner Temple, in the 3 & 4 Philip 
payment of a bill is liable for all the prin-|and Mary, there was an order made, that 
oe would be liable for; and that the loss |thenceforth no attorney or common solici- 
interest was legitimately recoverable as|tor should be admitted into that house 
damages flowing from the defendant’s| without the assent and agreement of thea 
breach of contract. Judgment was there-|parliament. And orders relating to all the 
fore entered for the plaintiff as well for the | Inns of Court were made on the 22nd June, 
interest as the principal due on the bills. | 1557, as follows :—‘ That none attorney 
should be admitted into any of the houses. 
HISTORICAL SKETOHES OF THE) And that in all admissions from thenceforth 
‘PROFESSION. _ |that condition shall be implied; that if 
! he, that shall be admitted practise any 
attorneyship,® that then tpso facto he be 
dismissed, and to have liberty to repair to 
the Inn of Chancery from whence he came, 
or to any other if he were of none before.” 

For the government of the Inns of Coart 
orders were also made by commandment of 
the Queen’s Majesty, with the advice of 

* Thie regulation, if enforced, would disher 
such of the government solicitors as are bar- 
risters, 






































No. 2. ReGuiations: or tHe INNs oF 
Court RELATING TO ATTORNEYS. — 
‘In the preceding paper,* the substance 
of the Statutes and Kules of Court relating 
to Attorneys and Solicitors was set forth. 
Reserving for separate consideration the 





e¢ 5 East, 10. 
‘6 Mees. & W. 99. 
© See p. 388, ante. 
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her privy council, and the justices of the| Court of Exchequer, ought to be called to 
Bench and the Common Pleas at West-| the bar until his articles should either have 


minster, in Easter Term, 16 R 
1574, as follow :—“If any herea 


. Eliz.|expired or have been cancelled for the 
r ad-| space of two whole years. | 


mitted in court, practise as attorney or so-| The Society of Lincoln’s Inn, in 1808, 
licitor, they be dismissed and expulsed out| resolved not to hear the exercises of any 


of their houses thereupon ; except the per- 


gentleman who had been an attorney or 


sons that shall be solicitors shall also use the| solicitor, until his name should have been 
exercising of learning and mooting in the|taken off the roll, nor of any gentleman 


house, and so be allowed by the bench.” 


who acted as clerk to any attorney or 80- 


And again in 1614, 7th November, 12) licitor, nor that any attorney or solicitor 
Jac. :—* For that there ought alwaies to|should be called to the bar till his name 


be preserved a difference between a coun- 
sellor at law which is the princi rson 
next unto serjeants and judges in adminis- 
tration of justice; and attorneys and so- 
licitors which are but ministerial persons 
and of an inferior nature ; therefore it was 
ordered, that from thenceforth no common 


attorney or solicitor should be admitted of|thereafter be 


any of the four Houses of Court.”—Again, 
in the 15th April, 6 Car. 1, 1630, it was 
ordered,—* That in case any attorney, 
clerk, or officer of any court of justice 
being of any of the Inns of Chancery, 
should withstand the direction ee by the 


benchers of court, upon complaint thereof| Inns. 


to the judges of the court in which he 
should serve, he should be severely 
punished, either by forejudging from the 
court or otherwise, as the case should de- 
serve.” 

And in the Inner Temple it was ordered 
in 1635, 11 Car. 1, That no common at- 
torney or solicitor be thereafter admitted 
of any of the four Inns of Court; and that 
the act of parliament of that house touch- 
ing non-admittance of common attorneys, 
made 25 June, 3 & 4 Ph. & M., be from 
henceforth duly observed. And further, 
that a list be made of the names of the 

esent attorneys and solicitors of that 

use, and entered into the parliament 
book, and if any gentleman from thence- 
forth after he should be admitted should 
then become an attorney, or should practise 


should have been taken off the roll for two 

ears ; por any clerk to an attorney or s0- 
icitor till he should have ceased for two 
years to act as euch clerk. 

And in 1825, it was resolved by Lincoln’s . 
Inn and the Middle Temple, That no re- 
cipiatur for entering into commons should 
nted to any person, 
whether owner of chambers or not, whose 
name stood on the roll of attorneys or so- 
licitors, or who should be engaged in any 
profession other than the law, or in any. 
trade, business, or occupation ; and in 1828 - 
this rule was also adopted in the other 


- Notwithstanding these regulations of the 
benchers, the exclusion of attorneys was, 
in some instances relaxed, and many of the 
present members of that branch of the pro- 
fession have been admitted as members of 
some of the Inns of Court, and are entitled 
to be called to the bar after ceasing to 
practise for two years. The rules of exclu- 
sion, however, have recently been rendered 
more stringent. In 1844 the following re- 
gulation was made by the benchers :—- 

“ That no attorney at law, solicitor, or, 
writer to the signet, or writer to the Scotch 
courts, proctor, notary public, or parlia- 
mentary agent, or person acting as such, 
and no clerk of or to any barrister, con+. 
veyancer, special pleader, attorney, 80-. 
licitor, writer to the signet, or writers of, 
the Scotch courts, proctor, notary, par-. 


as a common attorney or solicitor in any of|liamentary agent, clerk in Chancery, or. 


bis Majesty’s courts, he should ipso facto 
be expelled the house. Similar orders 
were made in the 1] Charles lst, and the 
16 Charles the 2nd. 

The Inner and Middle Temple, at a 
later period, in 1762, ordered that no at- 
torney or solicitor or clerk in the Chancery 
or Exchequer be called to the bar till they 
should have actually discontinued, the 

ractice of their profession two years; and 
mn.1789, it was ordered that no articled 
either-to an attorney or solicitor, or 


other officer in any court of law or equity, 
whether such clerk be articled or in the 
receipt of a salary, or of other remunera- . 
tion for his services, shall be allowed to 
keep commons available for the purpose of. 
being called to the bar, whether such per-- 
son be already, or may hereafter, become a: 
member of the society until such person’ 
being an attorney shall have taken his name” 
off the rolls; nor until he and every other’ 
person above named or described shall have | 
ceased to act or practise as such attorney, 


to a clerk in the Court of Chancery or| writer to the signet, or writer of the eae 
i v 


__ CHievous 


1 


courts, seliciter, praetor; agent, or clerk, as|find mes wouthy of contempt they’ woukdl 


aforesaid, savirg always, to any persen or 
persons: crrcumvstenced? as aforesaid, tite 
benefit of any term ev terms witel» he- or 
they may have kept in conformity with the 
orders of this society. 

The effeet consequently now is; that al- 


theugh three years are sufficient to keep | o¥vious in = co 


the: ueval number of terms, an attorney 
mrast cease: to prectise for five years before 
he'can be: called to.the bar, unless he be 
alveady a member of' the society. 

The reason for this prohibition, so: far as 

the public interest is comcerned, ie not sa 
tisfactorily established. Ie is supposed 
that the attorney who is aecustomed to 
hold immediate mtereourse with the suitors, 
would: earry with him too much of their 
pergenal feeling to fit him for the- position 
of a barrister, and secure the confxience of 
the court. 
' The admirable address which was made 
to the House of Commons: by Master: Ste- 
pken on the 23rd March, in: the year 1910, 
when one of the-Inns of Court attempted 
to exclude all persons who had ever re- 
ported in or written for the public press, 
may with slight alteration be applied to 
attorneys and solicitors, 


_. He said, that to fix a stigma on any class 
of men, and: degrade them below their fellow- 
subjects. by exclusion from a eommon privilege, 
was the surest way to. make-them disaffected to 
the state, such at least must be. the ease when 
the _ of exclusion was an impeachment 
of their moral or honorary character. But if 
such: fava was to be introduced in this 
land of freedom and equality; at least we should 
ps a ea crlpeapas bar the victime of it, a set 

mem who so mush power to do good or 
harm in their hands as the attorneys and solici~ 
tors. Against.their united and systematic hos- 
tility, the due administration of justice could 
not be conducted. To sanction an innovation 
therefore that would tend to raise an esprit de 
corps among them universally, would be to ag- 
gruvate greatly the difficulty of domestic go- 
vernment. As a friend to the adminestra- 
tang of aici he depnecated: such a precedent, 
far courts. of justice would soon become 
dangerous and obnoxious if they were ta fall 
into the hands of degraded practitioners. It 
was in this view chiefly that Ke thought the in- 
terferance of parfiament justifiable, if the perse- 
verance of the benehers should make it neces- 
sary. It was nota private or case to 
be redressed a ee to the judges, but.a.case- 
of general: and ic’ mischief, fit for the pre-. 
siding wisdom of parliament as the guardian ef 
the public weal to notice and correct. He re- 
garded such. stigmas on a particular class or 
caste of men in any society, as cruel and mis- 
m another view, for if they did net 


soen make them so:. Degrade any pertiom off 
secisty and you will infalliblg reduce its mozal 
character till ib seems. deserving of the igne- 
miny to which it has been unjustly subjected. 
He had lived long in a part of the world (the 
West Indies) which furnished a striking proof 
of this remark, and there was rotiing more 
ntemptucus oppressen: than its 
corrupting. effeet on the: miads of. ite unfex- 
tunate victims. If thia were so when the badges 
of degradation was the colour of the skin or 
some other subject of public contempt which 
the individuals derived from nature or some 
other unavoidable evurce; how’ much more 
when entering into the np ey caste were 
matter net: of necessity but choics;, Men woutd 
not choese an employment proseribed as: dis- 
henourable, ualese:their moral charaster were 
already corrupted. Were we propared then at 
once to maintain the purity of oun courts if 
justice, and to say that its ministers sho 
hereafter be men so low in moral and honorary 
sentiments ae to choose an ignominious ex» 
ployment? To:select the popular and opem 
profession of the bar as the only, subject. ef thm 
degrading disfranchisemest of a portion of the 
commons of England was. peculiarly impropex 
and strange. That poofession waa in a. pre- 
eminent manner the patrimony of the people at 
large, and to it indeed they owed, more than to 
their parliaments, that general equality of rghtw 
and exemption from all arietocratical 
sion, which it wae: their distinguishi as 
nese to ese. The:courte of. law,, by thei 
liberality, had abolished that distinction of 
castes which in the times of villenage degraded 
a great majority of our ancestors, and ex- 
cluded them from liberal professions. FR was 
a blessing which the of England owed 
to. their lawyers, and. it was cingular that. » de~ 
parture from the principle of constitutionab 
equality should in Fe begia in the ame 
profession. He could not help suspecting in 
this regulation a latent principle of aristo~ 
cratical pride and contempt for poverty. And 
if poverty or humility of origin were to become 
reproachful in the Inns of Court, mrany x proud 
eseutcheon which now ornamented their. walle 
must be taken down! Imothes professions, as 
the ehurch or army, hereditasy claime om 
fortune might facilitate. preferment,, but at tha 
bar, a profession which was a much more fre- 
quent road to rank and fortune, no such ex— 
trinsic advantages were of any avail. On tite 
contrary, it was ial that a vapry~ d 
ansing from poverty in the early part of 
was almost the only source od: euiceess 
atthe bar. It waa the most.amiable and valu- 
able fruit of our happy constitution, that every 
path of honourable ambition was-open to talent 
and industry without distinction of ranks, but 
in the Jaw especially the strongest examples of 
the happy of this: equality were to Be 


d: 
The exclusion of attorneys from the Ians 
of Ceurt will soon be discussed as 2 ques- 
tion of pablic expediency. 
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NEW STATUTES EFFECTING ALTERA-/3 & 4 Vict. c. 89, intituled “ An Act to exempt 


TIONS IN THE LAW. 


COPYHOLD COMMISSION. 
10 & 11 Vict. c. 101. 


An Act to continue the Copyhold Commission 
until the First Day of October One thousand 
eight hundred and fifty, and to the end of 
Mev session of parliament. [22nd July, 


1. 445 Vict. c. 35. Copyhold commission 
to continue till ist October, 1850. — Whereas by 
an act passed in the 5 & 6 Vict. c. 35, intituled 
“ An Act for the Commutation of certain Ma- 
norial Rights in respect of Lands of Copyhold 
and Customary Tenure, and in respect of other’ 
Lands subject to-such Rights, and for facilitat-' 
ing the Enfranchisement of such Lands, and 
for the Improvement of such Tenure,” it was 
among other things enacted, that no commis- 
sioner or assistant commissioner, secretary, as-| 
sistant secretary, or other officer or person ap- . 
pointed under the said act, should hold his! 
Office for a longer period than five years next, 
after the day of the passing of the said act, and 

‘orth until the end of the then next session 
of parliament: An« whereas the said act was | 
ameniled and explained by an act passed in the! 
7th year of the reign of her Majesty, and by an | 
act passed in the 8th year of the reign of her| 
Majesty: And whereas the said commission was 
further continued by an act passed in the last 
session of parliament; and it is expedient that 
the rame be further continued: Be it enacted 
by the Queen’s most excellent Majesty, by amd 
with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this 
present parliament assembled, and by the au- 
thority of the same, That every commissioner 
or assistant commissioner, secretary, assistant 
secretary, or other officer or person appointed 
er to be appointed for the purposes of the said 
commission, shall be empowered (unless he 
shall sooner resigu or be removed) to hold his 
office, and so much of the first-recited act as 
authorizes any such appointment shall be can- 
Gnued, until the 1st day of October, in the year 
F650, and to the end of the then next sesaion 
of parliament. - 

- 3. Act may be amended, Se.—And be it en- 

sated, that thie act may be amended or 

a any act to be passed in this session of par- 
ent. 


RATING STOCK IN TRADE. 
10 & 11 Vict. c. 77. 

An Act to continue until the lst day of Octo- 
ber, One thousand eight hundred and forty- 
eight, and to the End of the then next Ses- 
sion of Parliament, the Exemption of Inha- 


bitants of Pariahes, Townebips, and Villages | 


from Liability to be rated ag such in respect 
of Stock in Trade or other Property to the 
Relief of the Poor. [22nd July, 1847.] 


“1. 3 & 4 Vict. c. 89. Recited act further 


continued.— Whereas an act was passed in the} 


until the 3Tst day of December, 1841, Inhabit- 


anés of Parishes, Townships, and Villages fron 


a ee dpe be rated as such in of Stocks 
in ‘l'rade or other Property to. the Relief of tiae- 
Poor:” And whereas the said act hath been. 
since continued by sundry acts until the Ist 
day of October in the year 1847, and, if par- 
liament be then sitting, to the end of the then 
session of pariament, and it is expedient that 
the said act be further continued : Be it enacted 
by the Queen’s most excellent Majesty, by and 
with the advice and consent of the 

spiritual and temporal, and’ Comarone, in this 
present parliament assenvbled, and by the ax 
thority of the same, That the firet- mentioned 


| act shall continue in foree until the 1st day of 


October in the year 1948, and to the end of the 
then next seesion of parliament. 

2. Act may be amended, &e.—And. be it em» 
acted, That this aet may be amended or re- 
pealed by any act to be passed in thie seesion of 

liament. 





METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 


Tue committee of this association, as 
our readers are aware, circulated in the 


‘month of May last, an Address. to the At- 


torneys. and Solicitors both in town aad 
country: pointing out the occasion whick 
gave rise to the association, and the objects 
proposed to be effected as well for the be- 
nefit of the pudlic as the profession. 

Amidst the multitude of prospectuses.and 
eirculars which the penny-postage has cre- 
ated, there was reason to apprehend thas 
this legal Manifesto had not secured the 
attention of many whose interests are 
deeply involved in the success of the associ- 
ation. Considered in reference to the ex- 
tensive nature of professional grievances, 
the address was by.n0 means too elaborate; 
yet probably ie did not at first receive @ 
very attentive perusal from those whose 
time is engrossed in profesional duties; the 
committee therefore deemed it expedient 
to. issue a more condensed statement, to 
which they invited the earnest attention_of 
every attorney and solicitor throughout the 
kin 


gtlem. 

Although this secead appeal has, we 
understand, been very numerously Pe 
sponded to, we would venture most enr- 
nestly to press upon the consideration of 
these who have not yet sent in their ad- 
lesion, to lose no time in so doing, if they 
deem the protection of their just right and 
tee: ¢ adminsetration of justice to. be 
objects of sufficient importance to deserve 
their support. - 

a 
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We know how difficult it is to arouse the 
members of the profession to a due appre- 
ciation of their personal interests; and we 
shall be excused therefore for reiterating 
our exhortations towards a greater degree 
of zeal than has hitherto prevailed. 





PROPOSED ALTERATIONS IN THE 
LAW OF MARRIAGE. 


CHANGRs in the law are produced from va- 
rious causes : sometimes from a love of change, 
unguided by experience or prudence, with little 
motive beyond res , vanity, or pride; at 
other times in the hope that change, whilst it 
na many, will find room for some who 
seek for preferment to which neither their in- 
dustry nor attainments entitle them. Other 
changes arise from a sense of injury—a depriv- 
ation of freedom of action. 

This is the time for the assertion of whatever 
is right, and the “ putting down” of whatever 
18 wrong. But the claimants and the opponents 
must prepare themselves for a stout conflict. 

Amongst other projected alterations in the 
Jaw, our readers will recollect* that a royal 
commission was issued on the 28th June last, 
to inquire into the state of the law relating to 
marriages in the Queen’s dominions and in 
foreign countries. It is fit that before any fur- 
ther alteration takes place in this essential part 
of our domestic jurispradence due inquiries 
should be made into the effect of the present 
state of the Jaw, and we are glad to find that 
solicitors so able and respectable as Messrs. 
Crowder & Maynard are in collectin 
the facts and circumstances which are essenti 
toelucidate the we a and enablethe legislature 
to come to a conclusion at once just and expe- 
dient, as well toward 
individuals. 

Experience having shown the difficulty of 
eliciting information from parties interested, 
except under the seal of confidence, on account 
of the extreme delicacy of the position in which 
such parties are placed, inquiry was made by 
3 solicitors oe Pals ert gen tage would 

recei tially, where parties re- 
quired it, and the secretary to the commission 
returned the following answer, dated the 13th 


s the community as 


July :— 

ao I am authorised by the commissioners for 
inquiring into the state and operation of the 
law of marriage to inform you, that communi- 
oer al a to a shall be received by them 
con ially, according to your suggestion, 
wherever the parties making such communica- 
tions desire it. I have also to request that 
such communications be made in wniting, and 
addressed to me as ‘ Secretary to the Law of 
Marriage Commission,’ «under cover to the 
: of State for the Home Department, 
Whitehall.’ I am desired by the commis- 
sioners to add their suggestion, that the com- 


® See p. 291, ante, 


munications so addressed to them should b® 
confined as far as possible to information re~ 
garding the facts which may have a bearing on 
the subject of their inquiry: especially as to 
the number of marriages within the probibited 
d of affinity, in the districts in regard to 
which the writer possesses information; and 
within what particular degrees : in what classes 


of society such iages are chiefly contracted : 
and a fe th sumiber of such marriages has 
diminished or increased since the passing of 
Lord Lyndhurst’s Act in 1835. 
(Signed,) Herman MBRIVALE, 
Secretary to the Commission. 


[We shall state the reasons for the proposed 
change in the next or an early number.—Ep.] ' 


IMPROVEMENTS IN LEGAL 
ARCHITECTURE. 


WE are glad to observe, that during the 
present long vacation some material pro- 
gress will be made in the improvement of 
our legal edifices, In the Temple, the re- 
mainder of Paper Buildings and the low- 
built offices at the foot of King’s Bench 
Walk, will be removed. A terrace will be 
constructed, throwing open an extended 
view of the Thames, and a new building 
erected towards the river front. 

Whilst these measures are in progress 
in the Inns of Court, the Incorporated So- 
ciety of Attorneys is preparing to extend 
their Hall and Library in Chancery Lane. 
Some years ago two houses were purchased 
on the north of the portico, and very 
recently an additional purchase was made 
on the south side. Two wings are to be con- 
structed of corresponding dimensions :— 
the building will thus be greatly improved 
in its exterior appearance, and the ad- 
ditional space will be appropriated to en- 
large the library and offices of business,— 
rendered necessary by the examination 
and registration of attorneys. 

The most important of all the Law Build- 
ings will be the Public Record Office on 
the Rolls’ Estate,—preparations for which 
we hope to see ere Jong. : 





RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


BY BARRISTERS OF THE SEVERAL 
QOURTS. 


Ralls Court. 
The Merchant Tailors’ oe August 2nd, 
1847. 


REPORTED 


2 & 3 VICT. c. Cvil.—CO8TS.— INVESTMENT. 
The circumstance of a party having made 


Superior Courts: Rolls.— Vice-Chancellor. 439 


three applications for the investment in who should be living ai the time of the de- 
land of different portions of the purchase cease of his niece” therein named: Held, 
money of lands taken under an act of par- that one of the female next of kin who at 
hament, is not sufficient (o induce the court the date of the will fully answered the de- 
to refuse him the costs of a fourth applica- scription, but who had afterwards changed 
tion fo invest the residue in irespol 5 her name by marriage, was entitled to a 


THis was a petition for the investment in share of the property. 
consols of a sum of 537/., the remainder of a| .M8- Crump, by hie will dated May, 1794, 
sum of 5,000/. paid into court for land taken | 4/ter making several bequests, gave a legacy of 
under the 2 & 3 Vict. c. cvii., the London 5,000/. to his niece S. Price; the will pbs 
Bridge Approaches Act. The only question ‘shepegean cae And in case my niece shall not 
rained was with respect to the costs of the ap-| /!¥¢ to attain the age of twenty-one years, or 
plication. The act enables the court to order|™&rry, and shall die without leaving la 
the payment of all costs, charges, and expenses | 88ue of her body living at ber decease, or if 
investment of the purchase moncy in living, if all such issue shall die before attain- 
real or government securities, and the reinvest- | 128 twenty-one years, if sons, at the like age, 
ment of the same, or the securities purchased | °T Marriage, if daughters, then my will is, and 
therewith, in the purchase of other heredita- | I hereby direct, that four equal fifth parts of 
ments, with the necessary costs, charges, and | ‘he said last-mentioned trust funds or securities 
expenses of obtaining all proper orders and all shall belong to, and be divisible and divided 
other proceedings for such purposes, except 20D, my next of kin of the surname of 
such as may be occasioned - itigation be- | Crump who shall be living at the time of the 
tween the claimants. The opposition to the 2ecease of my said niece, if then leaving no 
payment of the petitioners’ costs was rested sue living as aforesaid, or if leaving issue then 
upon the circumstance of their having pre- living, at the time of the decease of the surviv- 
viously obtained the costs of three petitions for |" °F only child, if dying before attaining the 
the investment of other portions of the same | 2° of twenty-one years, or marriage, in like 


fand in land. It was said to be unreasonable ™anner as if my said next of kin had_become 
that the petitioners, who might ire hal thie | entitled thereto under the Statute of Dietribu- 


small balance paid out to them upon their last | “ons of Intestates’ Personal Estates.” All the 


petition, and invested it as they pleased, should | residue of the testator’s personal property was 
now ask for the costs of a asf avers to pro- | ‘elt to his brother. A reference had been 
cure its investment. made to the Master to ascertain who answered 


> Mr. Lewis for th ition. the description of next of kin under the above 
Mr. Randall ghia " | clause in the will, and he by his report had ex- 


Lord Langdale said, that the corporation of | cluded a Mrs. Carpenter, the wife of the plain- 
London had : | tiff, whose maiden name at the time of the date 
ee ee of the will was Crump, on the ground that she 


of taking the rt h 
g the property of other persons, under |). changed her name and forfeited her right. 


certain conditions for making them compensa-|! : : 
tion. It was thought ri he that the a fans To this report exceptions were taken, and the 


whose land was taken under the powers of the, question now came on for the decision of the 
act should have the option ing it in | Court. 

Land, and eee ee te ee et in| Mr. J. Parker and Mr. J. Adams, for the 
fore said in similar cases, that if a right of this | Plaintiff, contended, that the description of 
nature was vexatiously exercised, he should re- | Per#on to take was clearly pointed out by the 
fuse to give the party guilty of such vexatious | stator, and that the mere change of name was 
conduct his costs. But then circumstances | "0 material, relying on the case of Pyot v. 
must be specially brought forward to show Pyot, 1 Ves. sen. 335, before Lord Hardwicke. 
euch conduct. e mere circumstance that a| Mr. Bethell and Mr. Tripp, contra, cited 
party had made several distinct applications for | Leig4 v« Leigh, 15 Ves. 92; and Doe v. 
the investment of the purchase money, did not | P/«mpére, 3 Barn. & Ald. 474. , 
in his opinion amount to it. It was impossible, _ The Vice-Chancellor said, it appeared to bim 
with g due regard to the interests of the party | ‘hat in order to give the party a title to the 
to whom compensation was to be made, to|/egacy she must bave all the qualities taken to~ 


it bi i _| gether, and not separately, and must not take 
7 oe a a y reason of being next of kin only. In the 


case of Pyyot v. Pygot, Lord Hardwicke held, 

— that all — fe posers _ oe 

' change of name by marriage did not exclude, 

Vice Chancellor of @ugland. , and Seinen question eye whether a 

Carpenter v. ; , ; extraordi ex ion “of the surname 

er v. Bott. June 30th, 1647 py was to be taken as equivalent to what 

CONSTRUCTION OF WILL.—cCRANGE oF | Lord Hardwicke considered to be the rule in 

NAME.—NEXT OF KIN. | that case, and his opinion was, that the case 

Where a testator by will pan certain 8 fall within a Paps per laid pa gre 

trust | that inti nti 

-- famde oud securities to be divided between ia, = ow 2 ” 

his neat of kin “ of the surname of Crump 








Vicer@hancellor Buight Bruce. 
Clarke vy. Clarke. March 10th, 1847. 


TAKING BILL PRO CONFESSO UNDER 77TH 
AND 78TH ORDER OF MAY, 1845. 


Where a defendant who had appeared but did 
not answer, and could not be found, the bill 
was taken pro confesso. 


Shebbeare moved that the bill be taken pro 
confesso =, peg a defendant who had appeared 
on the 29th of June, 1846, but had not since 
put in his answer. At the time of his appear- 
ance he was residing at Fladong’s Hotel, in 
Oxford Street, but he was not there and could 
not be heard of elsewhere. On the 4th of 
February, an attachment was issued against 
him for want of an answer, and on the 22nd of 
February notice of this motion was served 
ha the solicitor who had before acted for 

um 


The Vice-Chancellor directed the bill to be 
taken pro confesso on the second cause day in 
Easter Term, but the order was to be without 
prejudice to any application the defendant 
might make in the meantime. 





Queen's Bench. 
(Before the Four Judges.) 
Wood v. Mytton. 12th June, 1847. 


PROMISSORY NOTE.—INDORSEMENT. 


A. made a note in the form o 
note, payable to his own ; he indorsed 
st to B. Held, that A. might be sued upon 
this as a promissory note on which he was 
legally liable under the statute 3 & 4 Anne, 
ce. 9. 


THIs was an action on a promissory note 
made by the defendant for the sum of 600i.. 
payable to the order of himself four months 
after date. The plaintiff was the indorsee of 
the note. The cause was tried at the sittings 
after Trinity Term, 1846, when the defence set 

was, that this and other notes had been ob- 
tained from the defendant by fraud, but the 
evidence being deemed insufficient to support 
this defence, a verdict was given for the plain- 
tiff in the Michaelmas Term following. 

Mr. Serjeant Shee applied for a rule to arrest 
the judgment. The right to maintain an 
action upon promissory notes depends entirely 
upon the statute of Anne, (3 & 4 Anne, c. 9); 
and unless a note is in the form recognised by 
that statute, it cannot be as an instru- 
ment enforceable at Jaw. That statute recites, 
that “it hath been held that notes in writing, 
— by the party who makes the same, 
whereby such party promises to pay unto any 
other person, or his order, any sum of m 
therein mentioned, are not assignable,” &e., 
“and that such person to whom the sum of 
Money mentioned in such note is payable can- 
Ret maintain an action by the custom of mer- 
ehants against the person who first made and 
signed the same.” Having thus described the 
particular sort of nates intended to be made the 


@ promissory 
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subject of legislation, the statute proceeds to 


, that “with the intent to encourage 
trade and commerce, which will be much ad- 
vanced if such notes shall have the effect of in- 
land bills of exchange ;” and then it enacts, 
“ that. all notes in writing that shall be made 
and signed by any person, &c., whereby such 
person, &c., doth or shall promise to pay to 
any other person, &c., any sum of money,” 
shall be capable of being enforced like bills of 
exchange. It is plain upon all the parts of this 
statute—the recital of the evil, the declaration 
of the necessity for a remedy, and the enact- 
ment itself—that the intention of the legislature 
was wholly confined to those notes yt which 
the maker promises to pay to some other per- 
son the sum of money specified in the note, 
and that a promise to pay to his own order 
was not one which the legislature contemplated. 
It is therefore not one in respect of which an 
action can be maintained, for as the right of 
action depends exclusively on that statute, (per 
Lord Tenterden, in De la Chaumette v. The 
Bank of England,*) the case in which its pro- 
visions can be appealed to must be one which 
strictly falls within them. 

Mr. Montagu Chambers and Mr. Wordsworth 
showed cause. This note is in itself a nego- 
ciable instrument. The statute of Anne did 
not invest such instruments with negociability, 
for that they possessed by the custom of mer- 
chants, but extended to the holders of instru- 
ments that by the custom of merchants were 
negociable the means of suing upon them at 
law. If, therefore, this note is in itself a ne- 

ociable instrument, this action is maintainable. 

ut besides this, it is submitted, that under 
the bayh 8 terms of the enacting part of the 
statute this is a note on which an action may 
be maintained. The words of the act, no 
doubt, are, “ doth promise to pay to any other 

rson or persons, body politic and corporate, 

is her or their order;” but having exhausted. 
this class of notes, the act then goes on “ or 
unto bearer.” This is the description of a new 
class of notes, and the section may be read 
thus,—" doth promise to pay unto bearer.” 
Here the maker does promise to pay unto 
bearer, for the person in whose favour he makea 
the order is in other words the bearer of the 
note. It is m fact a note payable to bearer, 
which is a description of note expressly men- 
tioned in the first part of the enactment. But 
a later part of the section enacts, that “‘any 
person or persons to whom such note that is 
payable to any person or persons, his, ber, or 
their orders is indorsed, or the money therein 
mentioned ordered te be paid by indorsement 
thereon, and shall maintain an action.” Here 
the note has been indorséd by the defendant. 
That indorsement is a designation of the per- 
son to whom under the order of the defendant 
the. note is to be payable, so-that if doubsful 
before, the doubt is. now at am end, and the 
plaintiff is entitled to recover under the very 
words of the statute in virtus of this mdoree- 





* 9 B. & Cr. 268. 


Saperios Coumta:: Queen's Bench,—Erchequer. 


er which iteel# creates a contract and a, beem considered valid, operate only- to 


bility. 
_Mr. Serjeant’ Shee in support of the rule. 
‘Phe note is not to 
are no such wo 


ment, and the court will not supply them by | the judgment will 


inference in order to enable the plaintiff to 
succeed in this action. It is simply a note 
payable to some one who may never ‘a 

as payee of the note, for the maker may never 
designate any person as the person to whom he 
will give his “ order.” The note is not nego- 
ciable in iteelf, for it does not name any one 
with whom the defendant has contracted to. 
make payment. ‘There is no contract on the 
face of the note, for it does not show in whose 
favour it is-:made, (Champion v. Piammer,”) and 
2 man cannot contract with himself, and here 
he hae not named any other person. The note 


is therefore invalid in itself, and it cannot be| 
made valid by mere indorsement. The only aber af a vie 
notes on which actions are maintainable: are | order of one 


theese which are within the description con- 
tained in the statute, and this note is not of 
that number. The Court of Exchequer hase. 
diready taken thie view of the law in Ph 
Maclean,° and that case must be: considered 
decisive of the present. 

Lord Denman, (June 12,) delivered judg- 
ment. Hie lordship stated the nature of the 
action, the objection to the plaintiff’s right to 
recover, and read the first section of the statute, 
noticing the manner ip which its provisions 
had been relied on by the defendant’s counsel. 
He then added, “ But one part of the section, 
that which declares the indorsee entitled to sue 


upon promissory notes, does not, like the first | 


— of the section, adopt the description of 
note as an instrument made by one person 
and payable to ‘another 
the description general, and gives the right to 
sue to the indorsee in virtue of the indorse- 
ment. We do not think we are bound to say 
that the restrictive description of the note is, 
wnder such circumstances, conclusively bind- 
ing. The intention of the legislature was to 
make persons legally liable to pay that which 
they by a written promise formally promised to 
y, and we think we are best effectuating the 
intentions of the = oR promoting 
justice by giving to the clause the construction 
ode cba , that a note in this form and 
thus indorsed by the maker is capable of being 
sued upon. We were pressed with the case o 
Flight v. Maclean,* where the judgment of the 
Court of Exchequer was upon a count founded 
on a note of this kind unfavourable to the 
plaintitf. But this construction of the statute 
was not in that case called to the attention of 
the court, and the decision on this point be- 
came the less material because upon another 
point the whole case was really decided. Asa 
different decision from that which we now give 
would render void transactions that have long 





' 8 1 New Rep. 252. 
© 16 Mee. t W. 51; 16 Lew Jour.-N. S. 
Ex. 23. 


/in the possession of the 
ht v. | 


‘aaryrwed in. breaking promises to whi 
formally pledged their credit, and enable & 


the bearer. There} debtor to defeat a just creditor, we have not 
on the face of the instru- | felt inclined to aya it. The rule for arresting 


disharged. 
@eurt of €rchequer. 





named Bromage v. Lloyd. Trinity Term, 28th May, 


1847. 
PROMISSORY NOTE.—INDORSEMENT.— 
TESTATOR.—ZXECUTOR. 

The payee of a promissory note payable to 
pha drle Balt phase upon it, and died 
without delivering it. His executors after- 
wards delivered the note so indorsed to the 
plaintiff. Held, that the plaintiff had no 
title to sue upon the note. 


action by indorsee against 
 herengel note payable to the 
erries. The declaration stated 
the making of the note, and that whilst it was 
yee he indorsed it, 
and afterwards died without making any de- 
livery thereof, and that after his death his exer 
cutor delivered it to the plaintiff. To this de- 

claration there wae a ra] demurrer, 
Phipson in support of the demurrer. The 
intiff has no to sue on the note. The 
indorsement of the payee was. a mere inchoate: 
act. Marston vy. Allen, 8M. & W. 494. He: 
indorsed without delivery, and his executors 
delivered without indorsing. The delivery by 
the executor could not render complete the 
imperfect indorsement of his testator. If a 
y sealed a bond and died without delivering 


jit, a delivery by his exeeutor would not make. 


it the deed of the testator. So if a person made 


rson, but leaves!» note in blank and died, his executor could 


not, by filling up the blanks, make it the note. 
of the testator. A promissory note by which 
the makers as executors promise to pay rendera 
'them personally liable. Childs v. Monins, 9 
Brod. & Bing. 460. 
The Comrt called on 
Keating contra. There is a sufficent alle 
ion of the transfer of the note, as it is stated. 
the payee indorsed it, and ypon general de-. 
seierae that must be taken to mean that he net 
only wrote his name upon it but also delivered. 
it. Hammond v. Colls, 1 Com. B. Rep. 916. 
' But even if the statement of indorsement means. 
that the testator merely wrote his name upom 
the note, the subsequent delivery by the exe- 
cutor would pase the property in the note. It 
has been decided that where a testator delivers 
a note without indorsing it, an indorsement b 
his executor has relation to the delivery, 
gives a valid title. Watkins v. Maule, 2 Jac. 
& Walk. 237. An executor may ratify the aet. 
of his testator, for the law knows po intervak 
between the testator’s death and the vesting ef 
the right in his representative. Whiueheadv 
Taylor, 10 Adol. & E. 212. 
Phipson replied. 
Pollock, C. B. The writing of his mame by 
the testator and the delivery by the executer do 
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not constitute an indorsement, and the person 
to whom the note is so delivered has no right 
There must be judgment for the 


Pp note was 
made payable to the testator, or his order, that 
means the order in writing. Here the testator 
has given no order, though he has written: the 
executor has given an order, but not in writing. 
The two acts being bad do not make one good 


indoreement. 
Rolfe and Platt, Bs, concurred. 
7 Judgment for defendant. 


ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common ‘Zaww Courts. 


CONSTRUCTION OF STATUTES. 
(Concluded from p. 428, ante. ] 
FIRST FRUITS. 

Profits during vacancy of prebend.—Eccle- 
stastical Commission Acts.—Statute 28 H. 8, c. 
11, 8. 3, enacts that the tithes, fruits, &c., 
emoluments, &c., “and all other whatsoever 
revenues, casualties, or profits, certain and 
uncertain, offering or belonging to any pre- 
bend,” &c., “growing, rising, or coming 
during the time of vacation of the same,” shall 
belong to the person next presented, towards 
the payment of the first fruits to the crown. 

Statute 5 & 6 W. 4, c. 30, ¥eciting that the 
King had issued a commission of inquiry into 
ecclesiastical matters, and had signified his in- 
tention to defer nomination to any prebend, 
&c., till the commissioners had considered the 

tances connected therewith, enacted, 
(sect. 1,) that, where any prebend, &c., in the 
patronage of his Majesty, should, during the 
existence of the commission, become vacant, 
all profits and emoluments which had arisen or 
accrued, and should arise and accrue, from 
every such vacant prebend, &c., whether from 
de, &c., to the same belonging, or from 
rents, &c., dividends or emoluments belon ing 
to 7 chapter, &c., of which the ahaa i 
&c., last in possession was a member, should 
be paid to the treasurer of Queen Anne’s 
bounty, who (sect. 2) should keep an account 
f, and “retain the balance in his hands 
until he shall be otherwise ordered hy com- 
petent authority.” But that nothing in the act 
should prevent the King from appointing a 
successor to any prebend, &c., which had or 
should become vacant, in case he should think 
proper. 

Afterwards a prebend in the gift of the 
Crown became vacant, 

During the vacancy, stat. 6 & 7 W. 4, c. 67, 
enacted no appointment should be made 
to any prebend, &c., (describing a class com- 
prehending the prebend in question). 

Statute 1 & 2 Vict. c. 108, enacted, that the 
statute last-mentioned should not be construed 
to prevent the Crown from appointing R. to 


any prebend then vacant. 
"hbacwands I. wes appointed tn the resbend 
tm question. 
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After such appointment, stat. 3 & 4 Vict, c. 
113, repealed stats. 5 & 6 W. 4, c. 30, and 6 & 
7 W. 4, c. 67, and enacted, that the treasurer 
should pay to the commissioners (the commis- 
sion being still in force) all moneys remaining 
in his hands. 

Held, by the Court of Queen’s Bench, that 
R. was entitled to recover from the treasurer 
all moneys arising from profits of the prebend, 
comprehended in stat. 28 H.8, c. 11, 8. 3, 
which had come to the treasurer’s hands be- 
tween the occurrence of the vacancy and the 
appointment of R., and which R. had de- 
manded of the treasurer before the passing of 
stat. 3 & 4 Vict. c. 113. But, 

Held, by the Court of Exchequer Chamber, 
that on a special verdict, finding that certain 
monies claimed by R. of the treasurer were in 
the treasurer’s hands at the time of the appoint- 
ment, being the “net profits” of the prebend 
for the period since the vacancy, it did not ap- 

that “ net profits” were comprehended in 
the description of “‘ all,” “whatsoever revenues, 
casualties or profits, certain and uncertain,” 
&c., in stat. 28 H.8,c. 11, 8. 3, for that this 
statute would not comprehend a share in the 
ag te property in the chapter, but “net 
profits” might have that meaning: and that, 
upon such interpretation of the verdict, R. 
would have no claim. Repton vy. Hodgson, 7. 
Q. B. 84. 
HABEAS CORPUS, 

1. Writ of rebellion.—Contempt.—Stat. 11 
G. 4, and 1 Wy 4, c. 36, s. 15.— A court of- 
equity committed a party, under a writ of re- 
bellion. The commitment, which was regular’ 
in other respects, omitted the date of the return’ 
to the writ of rebellion; and it was suggested, 
on motion for habeas corpus, that this omission 
had the effect of concealing the falseness of the: 
return; Held, no ground for a habeas corpes,: 
but only for an application to the court of. 


uity. 
“the same held, as to a suggestion, that the 
imprisonment was by collusion of the plaintiff 
in the equity suit, and the commissioner under‘ 
the writ, 

When a has been brought to the bar’. 
of a Court of Equity to answer a contempt, the 
Court of Equity may commit ‘him from the: 
sheriff’s custody without process of habeas cor~. 
pus, rule 5 of stat. 11 G. 4, and | W. 4, ¢. 36). 
8. 15, applying only where the party has not 


been so brought up. ° 
A commitmént for contempt by a Court of 
contempt 5 3 fe 


rec Ar not adjudicate the 
—_— whpplensinpdcerschen ju “le 
ere, upon a ner being 
by habeas corpus ad subjiciendum, it alin 
that he is detained for a legitimane cause, the 
court will not inquire whether another causa, 
on which also he is detained, be legitimate. 
When the detention is objected to solely or 
the ground of an alleged impropriety in the des - 
tails of a suit in an equity court which has 
committed the prisoner, thie court will not im- 
terfere. Cobdbett, in re, 7 Q. B. 187. . 
2. Commitment under 8 & 9 Vict. c. 197,—~.. 


— 


Analytical Digest of Cases: Common Law Courts. 


Under the 8 & 9 Vict. c, 127, 8.1, a party may 
be oe for nonpayment of a debt not 
exceeding 20]. due upon a judgment, although 
the judgment debt originally exceeded 20/. 

A warrant of commitment under the 8 & 9 
Vict.c. 127, by the judge of the Palace Court, 
ordered that a defendant should be committed 
for the term of 20 days to the common gaol 
wherein debtors under judgment and in exe- 
eution of the superior courts of justice may be 
confined in the county of Surrey; and was 
directed to H. H., an officer of the said court, 
and to the keeper of the debtors’ prison above- 
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formally, cut down, in the sup d exercise 
of his vig as surveyor, a tree which was over- 
hanging the highway so as to be a nuisance to 
it: Held, that he was entitled to the protection 
of the stat. 5 & 6 W. 4, c. 50, 8.109. Huggins 
v. Waydey, 15 M. & W. 357. 

Case cited in the judgment: Hughes vy, Buck- 

land, 15 M. & W. 346, 
INDICTMENT. 
Contra formam statuti.—Stat. 7 & 8G.4,c.29, 


8. 25, enacts, ‘That if any person shall steal any 
horse, mare,”’ &c., “or shall wilfully kill an 


mentioned for the county of Surrey; and the| of such cattle, with intent to steal the carcase, 


dant was imprisoned undet it in Horse- 


&e., “ yt? | 
monger Gavl, bemg the only debtors’ prison | felony,” and, 


for the county of Surrey. 


rected to, and executed by, H. 


ing section 13 of the act, saving the right! than 10, nor more than 15 


of the high bailiff of Westminster to the exe- 


such offender shall be ag of 
on conviction, suffer death. Stat. 
2& 3 W. 4,c. 62, 8. 1, reduces the punishment 


Held, 1st, that the warrant was properly di-| to transportation for life: and stat.7 W. 4, and 
ir. notwith-/| 1 Vict. c. 90, s, 1, to transportation for not less 


er 
An indictment charged defendant with felo- 


cution of process; 2ndly, that the 20 days’ im-' niously stealing a mare, saddle and bridle, and 
isonment to run from the time of the! did not conclude contra formam statuli: a ge- 
dant’s being actually lodged in prison| neral verdict of guilty was found. 
under the warrant; and 3rdly, that the place) Held, that as stealing the mare, as well as 
of imprisonment was sufficiently designated in! stealing saddle and bridle, was a felony at 


the warrant. Ezparte Foulkes, 15 M. & W.| common law, and not created, or altered in ite 


612. 


nature, by statute, the offence was correctly de- 


3. Lenatic.—The return to a habeas corpus| scribed in the indictment, and the statutable 
to noc Bp the body of an alleged lunatic,| punishment of 15 years’ transportation would 
t “on, &c., under the authority and | attach to the stealing the mare. iliiams 


V. 


im pursuance of the act of parliament,” &c. (2| The Queen, 7 Q. B. 250. 


& 3 W. 4, c. 107,) “R. F., in the said writ 
, Was committed under our custody, and 
was received into and detained in the Newcastle 
Lanatic Asylum,” &c., and that “on the day 
and year aforesaid,” an order and medical cer- 
tificates were received, which were as follow: 


Cuse cited inthe judgment: Rex v. Mathews, 5 
T. R. 162, 
INSOLVENT. 
1, Personal service after vesting order.—An 
assignee of an insolvent cannot maintain an ac- 
tion for money due for the personal services of 


It then set out the order and the reception shes the insolvent performed by him after the date 


the lunatic, with the signature of the pati 
himeelf at the foot of it, instead of that of 


wife, who was the. named in it as givin 
the order, and who also signed the order 
im a different place; and also medical certifi- 


cates. It likewise ect out a subsequent order 
under the 8 & 9 Vict. c. 100, and medical cer- 
tifieates, and justified the detainer of the lunatic 
under the latter order. 
Heid, that it sufficiently 
of the return, 


the lunatic; that under the 2 & 3 W. 4, c. 107, 
the first order was a sufficient justification of 
the detainer, that it was not necessary to obtain 
an order for his detainer under the 8 & 9 Viet. 
€-100; and that the return need not show who 
Gdivered the firat order. 

wiemble, that a medical certificate under 8 & 9 
Viet. c. 100, s. 46, should state specific facts on 


ich the opinion of insanity has been formed, 
and that ore the statement that the 
patient has “a 


suspicion of the motives 
of every person,” is ineuficient. Fell, in re, 3 


HIGHWAY ACT. 


Notice of action to surveyor.—The defendant, | 2 


been appointed a surveyor of the high- 
waye the johabitants in vestry, but in- 


appeared, on the face| 20d, con 
that the first order and medical| 22 action 
certificates were received at the same time with| being made. 


bis | Of the vesting order. 


The 37th section of the 1 & 2 Vict. c. 110, 
does not pass to the insolvent’s Pe the 
right to the profits of such services. Williams, 
assignee, v. Chambers, 33 L. O. 526. 

2. Interim order.—Where an insolvent has 
obtained an order under the 7 & 8 Vict. c. 96, 
8. 22, his person only is protected from process, 
uently, such an order is no bar to 
ora debt existing previous to its 
Toomer v. Gingell, 4 D. & L, 182. 


INTEREST. 
Judgment debt, from what time it runs.— 
Interest rune on a judgment debt, under the 
stat. 1 & 2 Vict. c. 110, s. 17, from the time of 
the entry of the incipitur, and not merely from 
the final completion of the judgment, after the 
taxation of costs. Newfon v. Grand Junction 
Railway Company, 16 M. & W. 139. 
Case cited in the judgment: Fisher v. Duddi 
3 Scott, N. R..516; 9 Dowl. P.C. 873. ie: 


INTBRPLEADER ACT. 

1. Entering judgment.—On verdict upon a 
igned issue under the Interpleader Act, | & 
. 4, c. 58, judgment ought not to be entered 
up as in an ordinary suit, and, if so entered, is 
a nullity and may be set aside at any time. 


aid 


The jadgment must be entered up in the mode 
directed by the statute. Dickenson v. Eyre, 7 
@. B. 307, n. ; 

9. Rule.—Trespass.— Under a A. fa. against 
of M., the sheriff entered the apartments 
of H., who was a lodger in the house of M., 
and there seized certain goods. H. claimed 
them, and the sheriff applied to the Court of 
Exchequer, out of which the fi. fa. issued, for 
relief under the 1 & 2 W. 4, c. 58, 8. 6, (the 
Iuterpleader Act). An issue was directed to 
try the right to the goods, and in it H. euc- 
geeded. H. rigging? pets. oe pasha n of 
trespass in this court for entering a 
ment. The court refused to stay proceedings 
in that action, as the order made in the Ex- 
uer in the action there oaly affected the 
seized, and did net.extend tothe trespass 

which formed the subject of the latter action. 
Semble, that if the interpleader order did ex- 
tend to such a case, the proper course was, for 
the sheriff to apply to the Court of Exchequer. 


Hollier v. Laarie, 4 D. & L. 205. 


Cases cited in the judgment: Semayne's case, 5 
Rep. 92, a.; Lawrence v. Mathews, 5 Dowl. 
149. 

JUDGMENT DEBT. 

Judge’s order, application to rescind.—The 
Kast India Company granted a pension to de- 
fendant in consideration of his distressed state 
and the services of his father. Held, that this 
could not be charged with a jadgment debt by 
a judge’s order under stat. 1 & 2 Vict. c. 110, 
es. 14, 15. 

The judge's order directed. that the pension 
should stand charged unless cause were.shown 
at chambers in six calendar months. The 
court rescinded the order, on motion by the 
East India Company, and by an assignee of 
the pension, within the six months. Morris v. 
Manesty, 7 Q. B. 674. 

And see Interest. 


LIMITATIONS, STATUTE OF. 

1. Continuing writs.— Pleading.-—In an 
action on a bill of exchange, dated in May, 
1838, the original writ of summons into 
Middlesex was issued on the 15th of August, 
1844; on the 4th of Jan. 1845, it was returned 
non est inventus, and filed, and entered on re- 
cord; on the same day an alias writ of sum- 
mons was issued into Middlesex; on the 10th 
June, 1845, a pluries writ of summons was 
issued into Surrey, and served the same day, 
and the defendant duly appeared ‘to it; the 
plaintiff declared, and the defendant pleaded, 
that the cause of action did not accrue within 
6 next before the commencement of the 
suit. ‘The alias writ of summons was not in 
fact returned or entered of record till the 4th 
June, 1845. The N. P. record was made up, 
stating only that the defendant waz summoned 
to answer the plainwff by virtue of a writ issued 
on the 15th day of 1844, and on its 
production at the trial the plaintiff obtained a 
werdict. 

The court held, that the provisions of the 
stat. 2 W.. 4, c. 29, 8,10, had not heen cenphied 
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wath, and made absolute a rule to 


N. P. record, by stating the contin 
carding: to the teaths, nt thoaeste the pla 
Where a writ issned within yeare 
the cause of action acerued has not been 
continued, pursuant to the 2 W.4, c 39,8 
the defendant is not bound to plead such aen- 
comtinuance specially, but may take advantage 
of it under the general that the course of 
action did mot accrue within six years next be, 
fore the commencement of the suit; for, for 
this purpose, the last writ which @ served,.= 
the commencement of the suit. Pratt v. dam- 
kins, 15 M. & W. 399. , 
2. Tithes—The Limitation Act, 3 & 4 W.4 
c. 27, 8. 2, enacts, that no person shall bra 
an action to recover amy land (which, by s. 1, 
includes tithes,) but withi in 20 years mext 
the right to bring such actian has accraed to 
him, or some person through whom he clams: 
Held, that this stat. does mot operate to prevent 
the tithe-owner from recovering tithee as-obat- 
tel from the occupier, although nene had bes 
set out fer 20 years ; but that it is confined é 
cases where there ar: two. parties, cach claiming 
an adverse estate in thetit Dean and Chap- 
ter of Ely v. Cash, 15 M. & W. 617. 


Case cited in the judgment: Grant v. Ells, 9 
M. & W. 113. 


3. Time how computed.— Where coste are im- 
curred in a suit, the Statute of Limitations does 
not begin to run against the earlier items untill 
~e = is terminated. Martindale v. Falkner, 
2 C. B. 706. 
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4. Amendment of process.—In order to save 
the Statute of Limitations, the court will alow 
an alias and pluries writ of summons to bé 
amended, by inserting therein the date of the 
first writ and return thereto. Culeerwell v. 
Nugee, 4 D. & L. 30. 


LUNATEC. 


1. Appeal against order of removal.—9 G. 4, 
c. 40.—8 & 9 Vict. c. 126.—An order of removal 
of a lunatic pauper under 9 G. 4, ¢. 40, s. @, 
was made on the 9th of July, 1645, and on the 
8th of August the 8 & 9 Vict. c. 126, come 
into force, which repeals the former act “ema 
cept as to matters committed or done be- 
fore the passing of this-act, which shell be wef 
this act had not passed :” Held, that the right 
to appeal under sects, 46 and 54 of the format 
act was not taken away. , 

An appeal against an order under’9 G. 4,¢ 
40, 5. 42, is an appeal under sects. 46 end 
or one of them, and not under sect. 60; 
therefore the appellant is not bound to ; 
— of appeal under the latter sectran, 

g. ¥. Recorder of York, 4 D. & L. 376. 

2. Order. — Medical certificate. — An -orfiat 
for the detention of a lunatic under the 8 &9 
Vict. c. 100, 8. 45, is good, although afl ie 
particulars enumerated in the form ennexed 
the act are not set out if the act is substantially 
complied with. 

edule Cis directory only, and an eqaivalam 
8c eC. is 5 an i 
will suffice, A citidiak haa cuted. Linsgt. 
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a lunatic “labours under delusions of various 
kinde, and is dirty and indecent in the ex- 
treme,” is a sufficient statement; and in an- 
other : a statement that the medical 
man forms hie opinion from conversations with 
the lunatic, witheut ibing their purport, 


vid 


declared him and two others elected to fill the 
ordinary vacancies, and a fourth party to fill 
the occasional one. Defendant endeavoured 
to show by this and other evidence that the 
‘voters madlnaned at the time of the election, 
‘which persons were candidates to fill the ordi- 


was held sufficient. In re Shuttleworth, 33 L. )nary and the occasional vacancies respectively, 


QO. 304. 
MANDAMUS. 


rent return.—Eleotion of revising as- 
aessors,— What elections are made valid. — 
ue tw the mayor, aldermen, and bur- 
geeses of a borough, named in achedule (A.) 
of stat. 5 & 6 W.4, c. 76, amd divided into 
wards, recited that no election of assessors to 
revise the burgess lists with the mayor, in 
place of the last asseseore had been made on or 
nce the lst March, 1844, by reason whereof 
the said offices were still vacant: and the writ 
commanded the mayor, &c., to meet and elect 
auch asseseors. 
Return, that the mayor, &c., did meet, and 


and that they gave their votes accordingly. 
The  indee told the jury that the information 
which enabled the na iret Si officers to declare 
defendant elected to fill an ordinary, and not 
the occasional vacancy, was by law te be de-. 
rived from the voting p alone. 

Held, on bill of exceptions and writ of error: 
to the Exchequer Chamber, that the direction 
wasrght. Jud t for the Crown affirmed. 
Rowley Ve The 2 6 Q. B, 668. ' 


PAUPER. 
PILOTS’ ACT. 
Stat. 6 G. 4, c. 125, after enacting, (s. 19, 


were ready to elect, and to deliver and receive | under a penalty, that the master of any ve 
voting papers, but there was not at the time of | bound from the westward to the Thames or 


such meeting, nor has there been from thence 
hitherto, any assessor of the said borough 
wherefore they could not elect, &c., 


On demurrer to the return for not stating 


how and under what circumstances it happene 
that there was no assessor for the borough at 
the time, &c., Held, 
1. That the return was bad for that reason. 
2. That the mandamus did not in iteelf show 
the election could be proceeded with. 
. That any omission to appoint assessors 
ight be remedied by an election under stat. 
. 4, and 1 Vict. c. 78, 8. 26, which extends 


ok 


4 


as 


of those declared valid by stat. 7 W.4, and 
ict. c. 78, 8. 3. 

Peremptory mandamus awarded. Reg v. 
Mayor of Weymouth, 7 Q. B. 46. 

MUNICIPAL CORPORATION. 

Election of councillors.— Ordinary and extra- 
ordinary vacancies.—A councillor to fill up an 
occasional vac under stat. 5 & 6 W. 4, c. 
76, «. 47, and councillors to replace the third 
part of the council annually going out of office, 
ought not to be chosen at one and the same 
elections. Stat. 7 W.4, and 1 Vict. c. 78, s. 
11, dees uot prospectively sanction such a pro- 


ceeding. 
An election having been held to fill up an 
occasional vacancy and the erdinary ones at 
the same time, a guo warranio information was 
laid against a party claiming to have been 
slectel to fill one of the ordmary vacancies. 
Issue being joined on averments raising the 
jon whether he was duly elected, % ap- 

on the trial that voting papere were de- 

: containing the particulars 
stat. 6 & 6 W.4, c. 76, 8. 32, that the defend- 
amt was named in a majority of such papers, 
and that the presiding alderman and assessor 


=a OS = 
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required by 


a ifed pilot, and (s. 58) s not act him- 
self as pilot under certain circumstances, pro- 
vides (8. 62,) that nothing shall subject to any 
penalty the master, “ being the owner or part 
owner of such ship or vessel, and residing at 
Dover, Deal, or the Isle of Thanet, for com — 
ducting or piloting such his own ship or vessel - 
the places aforesaid, up or down 
the rivers Thames or Medway, or into or out 
of any port or place within the jurisdiction of 
the 7 aa Ports” 

Held, that the words “any of the es 


Medway shall take certain - for obtaining 
quali all 


officers eligible under that act, and stat, | foresaid” mean Dover, Deal, and the Isle of 
& 6 W. 4, c. 76, the provisions of stat 11 G. | Thanet, and not others previously mentioned 
c. 4, 88. 1,2. And that such election was in the act. Peake v. Screech, 7 Q. B. 603. 


RECORD OF CONVICTION. 


Under stat. 7 W. 4, and 1 Vict. c. 90, which 
enacts, that persons convicted of stealing in a 


| dwelling-house to the value of 5/. shall be liable 


to be transported beyond the seas for any term. 
not exceeding 15 years, nor leas than 10 years, 
jadgment (before statute 9 & 10 Vict. c. 24,) of. 
transportation for 7 years was reversed on writ. 
of error. 

A — oo at oe be- 
ginning ‘“‘ Yorkshire to wit,” and reciting a 
commission to justices to hear and determine 
and deliver the gaol there, and to inquire by 

oaths of good and lawful men within the 
said county of York, set forth an indictment: 
found by A. B., C. D., &c., grand jurors, givi 
to each (except in one instance) the addition 
his residence, but not stating them to be goad 
and lawful men within the county of York, 
nor making any mention of the county. On 
writ of error, assigning as a ground the 
indictment did not appear to have been found 
by good and lawful men of the county. 

Semble, per Patteson, J., that the objection 
waa fatal. Whitehead v. The Queen, 7 Q. B. 
562, 
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REGISTRATION OF DEEDS. 


Lithographed memorial_—Under stat. 7 Ann. 
c. 20, the register of Middlesex is bound to 
register the memorial of a deed, though the 
body of such memorial is lithographed, if it be 
properly stamped and executed. Reg. v. Re- 
gisters 1+ Miadleser, 7 Q. B. 156. 


REQUESTS, COURT OF. 


Certificate of probable cause.—Suggestion.— 
Writ of hosel ag aay under Court of Re- 
guests’ Act.—The sheriff or inferior judge to 
whom a writ of trial is directed, has no autho- 
rity to certify, under the (late) Tower Hamlets’ 
Court of Requests Acts, 23 G. 2, c. 30, 8.8, and 
2 W. 4, c. lxv., that there was probable or rea- 
sonable cause of action for 5/. or more. 

By the 7th sect. of the former act, it is en- 
acted, that, if any action be brought elsewhere 
for a demand cognizable in the local court, and 
it shall appear to the judge or judges of the 
court where the action is brought, that the debt 
to be recovered does not amount to 40s., and 
the defendant shall duly prove, by sufficient 
testimony to he allowed by any judge or judges 
of the court where the action shall Jena, at 
at the time of commencing such action, the de- 
fendant was inhabiting a residence within the 
district, and liable to be warned or summoned 
before the court of requests for such debt, the 
said judge or judges shall not allow to the 
plaintiff any costs, but shall award costs to the 
defendant. The 8th sect. provides, that when 
the plaintiff shall, in any action brought in a 
superior court, obtain a verdict for less than 
40s., if the judge or judges who shall try the 
cause shall certify that there was probable or 
reasonable cause of action for 40s. or more, the 
plaintiff ehall not be liable to pay costs, but 
shall recover his costs as if that act had not 
been made. 

The 2ist section enacts, that no action or 
suit for any debt not amounting to 40s., and 
recoverable by virtue of that act in the said 
court of requests, shall be brought against any 
— residing or inhabiting within the juris- 

tion thereof, in any court whatsoever. 

An action having been brought in this court 
against a y liable to be sued in the local 
court, and the jury having, on the trial before 
the secondary of London, found a verdict for 
less than 51.: Held, that the defendant was not 
bound to avail himself of the prohibitory clause, 
day or by evidence at the trial, but was at 
liberty, notwithstanding the trial took place 
before a judge who had no power to certify 
under sect. 8, s to apply to the court 
for leave to enter a suggestion under sect. 7. 
Capes v. Jones, 2 C. B. 911. 

Cases cited in the judgment: Shaw v. Oates, 

4 Dowl. P. C.720; Bishop v. Marsh, 6 N. Ca. 
12; 8 Scott, 128; 8 Dowl. P.C. 1 ; Forbes v. 
Simmons, 9 Dowl. P. C. 37. 


REVISING ASSESSORS. 
See Mandamus. 
SHERIFF. 


1. Poundage,—Fees.—Eatortion:—A sheriff 


fore the collision. 
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is liable, under the 29 Elis. ¢. 24, to treble da. 
mages for extortion, notwithstanding the 1 Vict. 
c. 55, allows additional fees. 7 

A declaration framed on the former statute = 
sufficient: if the defendant relies upon the 
latter, he must plead it as matter of defence. 
Pilkington v. Cook, 33 L. O. 563. 

9. Extortion. — Special demurrer. — The 1 
Vict. c. 55, for increasing the remuneration to 
be paid to sheriffs on executing process, has 
not repealed the penalty for extortion imposed 
by the 29 Eliz. c. 4, and in suing for such 
penalty it is sufficient to declare upon the stat. 
of Eliz. If the defendant relies upon the stat. 
of Vict., he must plead it by way of defence. 

A declaration on the stat. of Eliz. stated, that 
the defendant, by colour of his office, took for 
executing a writ a large eum of money, to wit, 
161. being a larger recompence than by the said 
stat. is limited, that is to say, a large sum, to 
wit, 15/. more than is by the said act limited, 
whereby the plaintiff is damaged to the amount 
of 151.: Held bad on special demurrer. Pilk- 
ington v. Cooke, 4 D. & L. 347. 


Cases cited in the judgment: Davies v. Griffith, 
4M. & W. 377; Thibault v. Gibson, 12 M. 
& W. 88. 


SHIP. 


Liability for collision.— The liability of s 
ship-owner, for the damage done by the colli- 
sion of his ship with another vessel, is limited, 
by the stat. 53 G. 3, c. 159, to the value of his 
ship “at the time of,” that is, immediately be- 
He is not, therefore, ex- 
empted from liability, when by the same col- 
lision his own ship instantly founders. Brows 
v. Wilkinson, 15 M. & W. 39. 

Case cited in the judgment: Wilson v. Dickses, 

2 B. & Ald. 2. 


STAMP. 


1. Separate agreement on same —A, 
by written contract, agreed to fe gr public 
house of S., at a certain rent, and to buy of & 
all the beer which should be sold and consumed 
on the premises, under a penalty of 304. for 
every barre] bought of any other ; and 
to quit on six months’ notice, under a toga, 
of 30/. per month for holding over. At the 
of the instrument was written :—‘ And #t is 
further agreed by O.”” (who was not ' 
made a party to the contract), “that he will 
himself responsible for any amount of me 
which may become due from 4. to S., that 


poppe eng Sipe necessary in respect of 
."@ guarantee for the ent of penalties. 
Wharton v. Walton, 7 Qn . 474. 


2. Lease.—Agreement.—Seperate agreement 
om same paper.— Agreement dated H, 
1804, not under seal, between Af. and N., that 


N. shall rent of M. the ferry called D. for 62. 60. 
annum, to be paid . for which 
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whatever may from it for the time he 

sent saglieor en te 7 04 known that N. 
8 day bought ; great ferry 

for the thon fr 201., of which 5/. shall be paid,” 

&c.; instalments of 5/. to be paid yearly on 

April 6th, the Ist in 1805. 

Held,—1. That the instrument purporting to 
convey an incorporeal hereditament was not a 
lease, because not under seal, and therefore did 
not ire a lease stamp. 

2. That, as an agreement for a lease, it was 
not subjected to mi ig the clause of stat. 55 
G. 3, c. 184, schedule, part 1, tit. Agreement, 
exesopting nts for leases under the 
yearly rent of 5/.; for that a duty could not be 
imposed by implication from this exempting 
clause. 

3. That, if the rent only were considered, 
the subject-matter of the agreement was not of 
the value of 20/., and therefore no stamp was 
neceseary. . 

4. That the price of the boat could not be 
taken into consideration, the agreement as to 
that not being ancillary to the contract for 
letting, but being a distinct and separate me- 
morandum of a bygone purchase of goods, 
and in itself subject to no stamp duty. May- 

id v. Robinson, 7 Q. B. 486. 

3. Letter or power of attorney.—A written 
authority in the following terms,—“I autho- 
rize you to indorse my name to three several 
bills of exchange now in your possession,” (de- 
scribing them,) was held to be a letter or power 
of attorney, requiring a 30s. stamp under 55 
G. 3, ¢. 184. , although it goes on to say 
“and which indorsement I undertake shall be 
bindmg upon me; and I undertake to pay you 
the amount of the several bills as they re- 
spectively become due, should they not be duly 
hono when mature.” Walker v. Remmett, 
2 C. B. 850. 

Case cited inthe judgment: Reg. v. Kelk, 12 

A. & B. 569; 4P.&D.185. 


4. Agreement.—Sale of goods.—The follow- 
ing memorandum was handed by defendant, a 
trader, to plaintiff, an auctioneer:—“‘ Memoran- 
dum of 107/. had by me of S., (plaintiff,) being 
an advance on books sent in for immediate 
sale by auction.” Signed hy the defendant. 
The ks were sold, and an action having 
been brought by the auctioneer for a balance 
due to him on the sale, the above memorandum 
was held to “ relate to the sdle of goods,” and 
therefore to be admissible in evidence without 
‘a stamp, under the exemption in 55 G, 3, ¢. 
184, sched., tit. ‘‘ Agreement.” Southgate v. 
Bohn, 16 M. & W. 34.° | 
Case cited in the judgment: Curry v. Edensor, 3 

5. Railway scrip not “ goods, wares, or mer- 
chandize.”-—Scrip in a railway company.is not 
capt wares, or, merchandize,” within the 


exes 
ache | arn 

Ig, the morning of a day, the defendant gave 
the plaintiff a verbal order for 50 shares in a 
tailway company. In the afternoon of the 


, part 3, tit, Agreement. 


on in the Stamp Act, 56 G. 3, c. 184,. 
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same day, the defendant signed a memorandum 
that he had bought of the plaintif¥ 50 shares in 


boat | the company, at 10/. a share ; which memoran- 


dum was handed to the plaintiff: Held, that 
it ired an ent stamp. Knight v. 
Barber, 16 M. & W. 66. 


Cases cited in the judgment: Vaughton v. Brine, 
1 M. & G. 559; 1 Scott, N. R. 258; Beeching 
v. Westbrook, 8 M. & W.411; Humble rv, 
Mitchell, 11 A, & E. 205, 


TITHES. 

1. Exemption from, of a party prescribing in 
non decimando.— Under 2 & 3 W. 4, c. 100, &. 
1, a lay landowner cas establish an exemption 
in non decimando by proof of non-payment for 
one of the periods named in the statute, with- 
out showing the legal origin of the exemption; 
the exemption being claimed, not in res of 
all tithes, (as in Fellows v. Clay, 4 Q. B. 313; 
3 Gale & D. 407,) but in respect of particular 
articles, some being of m introduction ; 
per Coltman and Erle, J’s, per Tindal, C. J., 
and Creeswell,J., he cannot. Salkeldv.Johnson, 
2 C. B. 749. 

2. Modus, what is.—A prescription for the 
lord of a manor to hold and enjoy the manor 
freed and discharged from tithe, on payment to 
the rector of the annual sum of 40i., in lieu and 
compensation of all tithes within the manor; 
and for the lord, in consideration of this pay. 
ment of 40/.,to have, for himself, his heirs and 
assigns, from the occupiers of lands within the 
manor, a tenth of all titheable matters within 
the manor,—is not a “ modus decimandi, or ex- 
emption or discharge from tithes,” within the 
meaning of the stat. 2 & 3 W. 4, c. 100. 

Quere, whether such prescription is good in 
—af Knight v. Marquis of Waterford, 15 M, & 

. 419. 

Cases cited in the judgment: Pigot v. Hearn, 
Cro, Eliz. 599; Moore, 483; Pigot v. Symp- 
son, Cro, Eliz, 763; Phillips v. Prytherick, 3 
E. & Y. 1273; Dvkes v. Thompson, 1 E. & Y, 
692; Bishop of Winchester’s case, 2 Rep. 426, 


3. Arrears before justices.—Since 5 & 6 W. 
4. c. 74, if any tithe, obligation, or composi- 
tion not excepted in 7 & 8 W. 3, c. 6, or ex- 
ceeding 10/. yearly value, due from any one 
hag is in arrears, it must be proceeded for 

ore two justices. And if the title of the 
claimant, or liability of the party sought to be 
charged is undisputed, two years arrears may be 
there recovered; whereas, if such title or lia- 
bility is denied viod voce before the justices, or 
at any time in writing, the claimant may pro- 
ceed by suit in equity, and recover six years’ 
arrears. Robinson v. Purday, 16 M. & W. 11. 

See Limitations, Statute of. 

a USURY. 

. Interest in land.— Replication. —“‘ De in- 
jurid,”—Pleadings.—To an action of covenant 
for payment of 250/. and interest, the defend- 
ant pleaded that the covenant was entered into 
in pursuance of an usurious contract to pay 
more than 5/. per cent. interest, and that pay- 
ment was secured by.a deed whereby the de- 
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fendant bargained and sold to the plamtiff the| justices, on complaint, 


crope of growing on certain land. To 
this plea the plaintiff replied that the contract 
was entered into after the passing of the 2 & 3 
Vict. c. 37. Om demurrer to the ication, 
Held, that the plea did not show that the 
money was secured on an interest in land, in- 
asmuch as the crops of grass might have been 
sold to the defendant by the owner of the soil 
on the terms that they were to be cut by him 
and delivered to the defendant as a personal 
chattel. 

Held, also, that in a plea of usury it is suf- 
ficient for the defendant to allege that the con- 
tract is void under the estat. 2, 12 Anne, c. 16, 
®. 1; and the plaintiff, m order to take the case 
out of that statute, must reply that the contract 
was made after the 2 & 3 Vict. c. 37, and does 
not relate to land. 

Held, also, that de injurid ie a good réplica- 
tion to a plea of fraud in an action of covenant. 
Washbourne v. Burrows, 34 L. O. 303. 


WARRANT OF ATTORNEY. 


Construction of statute 3 G. 4, c. 39, 8 2.— 
If a warrant of attorney to confess judgment 
be given by a party who becomes bankrupt 
more than 21 days afterwards, and such war- 
= not filed Se 
judgment is signed within 21 daye r 
execution of the warrant, a fA. fa, under such 
judgment is valid as against the: assignees, 
though not issued till more than 2] days after 
the execution of the warrant. 

In section 2, the words “unless judgment 
shall.have been signed, or execution issued,” 
cannot be read “unless judgment shall have 
been signed, and execution issued.” Green v. 
Woed, 7 Q. B. 173. 


WORSTED ACT. 

Variance.— Distribution of penalties.— Form 

conviction.— Under sects. 10 & 11 of stat. 17 

. 3, c. 56, (for preventing frauds, &c. by per- 
sons employed in the woollen and other manu- 
factures,) a party may be convicted of having 
in his possession materials used in such manu-- 
factures, and suspected to be purloined or 
embezzled, and of not accounting for the pos- 
session, although such goods have not 
found concealed in his dwelling-house, out- 
house, &c., or in the execution of a search- 
warrant granted under sect. 10; the offence 
consisting in the possession itself, not accounted 
for as the statute requires. 

Stat. 58 G. 3, c. 51, deseribes by their titles 
and dates several acts relating to-persons em- 
ployed in the woollen and other m 
which acts it in part . Among these is 
an act stated to have paseed in 13 G. 3, 
but agreeing in title with 17 G. 3, c. 56, and 
with no act passed in 13 G. 3: Held, that this 
act might be identified by the title with the act 
recited, and that the legi must be deemed 
to have mistaken the date. 

And, therefore, that the distribution of pe- 
nalties under 17 G. 3, ¢. 56, 6. 14, i now re- 
gulated by stat. 58 G. 3, c. 51, 8. 3. 

Stat. 17 G. 3, c. 56, s. 10, empowers two 


‘tion under this act was 
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ty cause the party 
charged te be brought before “ two justices,” 
who are not required to be the same two; and 
enacts, that if such party shall not give a satse- 
factory account to these justices, he shall be 
convicted, &c. 

Heid, a “io in such case “ory 
state, as requi subsequent act, 3 G. 4, 
c. 23, s. 2; that hc cometiles was made to dif. 
ferent justices from those who determined it. 
a. stat. 17 G. 3, c. 56, gives a apa 

rm of conviction, not requiring any partic 
statement as to the justices who firet heard or 
who determined the complaint. And a convam 
: for omitting 


euch statement. Reg v. Wileock, 7 Q. B. 317. 


PRACTICE. AT THE JUDGES’ 
CHAMBERS. 





ASSIGNING A GUARDIAN FOR AN INFANT. 


Action on the case against A. B. and C. hie 
wife. C. was of age, A. B. an infant. The 
question was, how were the defendants to 
appear and defend? The infant could not 
point an attorney for the wife, and she 
not appoint one hereelf, (Co. Litt. 135). Upon 
the usual form of petitition to assign guardian, 
altered to meet the circumstances, and a con- 
sent by the guardian to defend for both the 
defendants, 

Mr. Baron Platt, after hearing a statement 
of the facts, made the following order :— 


F. G. Upon reading the of 
v. A. B. and the affidavit of H. F., 
A. B. and (I do admit I. K., of, &c., te 
C. his wife. 7 defend this action for the defenad- 
ant A, B., (who is an infant under the age of 
21 years,) and also for C., the wife of the said 
A b. during the minority of the said A. B. as 
his guardian. 





THE EDITOR’S LETTER BOX. 


THe entire [ist of the Public General 
Statutes of the last session was given in the 
last number. The extraordinary length of the 
List of Local and Personal Acts will render it- 
necessary to divide it. 

Every statute of the session in an 
useful or interesting to the srolasion, sitter 
has been already, or will be, given verbatim. 


_ ‘The Notes or Commentary on the Bank- 
ruptcy and Insolvency Act will be found at p. 
429, ante. 


The Letter from Birmingham has been re- 
ceived. 

We are obliged to our learned correspondent 
M. W., and will attend to his friendly sug- 
gestions. 

*.* The Legal Almanac, Year-Book, and 
Diary for 1848, much —— and improved, 
will be published early in November. Infor- 
mation and suggestions should be sent early. 


Che egal Observer, 
DIGEST, AND JOURNAL OF JURISPRUDENCE: 





SATURDAY, SEPTEMBER II, 1847. 








———“ Quod magis ad nos 
Pertinet, et nescire malum est, agitamus.”’ 
Horart. 


Ce ee eee ee 


EXPENSES OF WITNESSES 
AND 
COSTS OF ELECTION PETITIONS. 


provision is made by the statute are :—1st, 
Where costs are incurred by parties in: 
opposing a frivolous and vexatious petition ; 
2ndly, When the opposition to a' petition is 
declared to be frivolous- and vexatious; 


Tue summary of the Law of Elections | 3rdly, Where no party appears to oppose a - 
and Election Petitions, submitted to our| Petition complaining of an election or: 
readers in preceding. numbers, would be/| return which the committee declare to be 
incomplete, if the expenses of witnesses|VexAatious or corrupt; 4thly, Where ob- 
summoned to give evidence before election | jections are taken to the votes of particular: 
committees, and the costs incidental to! Voters, which the committee pronounce 
election petitions, remained without notice, | frivolous or vexatious ; and lastly, Where ™ 

As already intimated, the witnesses pro- | C9Sts are incurred with respect to specific 
posed to be examined before a select com-| allegations made before a committee, with- 
mittee may be summoned, either by the | Ut reasonable or probable grounds. 
Speaker’s warrant, issued by virtue of a’ In the first four cases enumerated, the 
general order, before the select committee | obligation to pay ‘and the right to receive” 
has been constituted, or by the order of, costs arise upon the report nade by the~ 
the chairman of the select committee. In’ Select committee to the house. If the 
either event, it is expected that the wit- Committee report, that the petition referred 
ness’s travelling expenses should be ten- % them appeared to be frivolous or vexati- 
dered or paid before he is called on to °US the parties who appeared before the 
appear before the committee; and if this Committee in opposition to the petition are- 
precaution has not been taken, the wit- entitled, without more, to recover from the 
ness may refuse to give his testimony. Persons, or any of them, who signed the: 
Other expenses of witnesses, for loss of Petition, “the full costs and expenses. 
time, &c., are the proper subject of taxa- Which such party shall have incurred in 
tion, and are recoverable from the party ‘OPPos!ng the same. So, if the committee - 
liable to pay the same in the same manner Teport that the opposition to a petition | 
as the ordinary costs of election petitions, appeared to be frivolous or vexatious, the 





as-hereafter stated. | 


The stat. 7 & 8 Vict. c. 103, expressly 
Provides in what cases costs shall be pay- 
able from one party to the other, in the 
event of a controverted election and pe- 
tition. The cases with respect to which 
TF er ne 





petitioners shall be entitled to recover: 
from the parties opposing, with respect to. 


|whom: such report shall be made, “the 


full’ costs and expenses which such pe- 
titioner or petitioners shall respectively: 
have incurred in prosecuting their pe- 
tition.” Where no party appears before a 


* Hertford case, | Per. & Kn. 561; Norwich|CO™Mmittee to oppose a petition complain- 


case, id. 573; Southampton case, Bar. & Aust. | 


380; Lyme Regis, id. 460. 
Vou. xxx1v. No. 1,018. 


> 7 & 8 Vict. c. 103, 8. 88. 
x 
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ing of an election or return, and the sitting 
member or members have not given notice 
of their intention not to defend, and the 
committee report to the house that the 
election or return appeared to them to be 
vexatious or corrupt, the petitioners shall 
be entitled to recover, either from the 
sitting members, if any, or from any person 
admitted by the house to oppose the pe- 
tition, the costs incurred in prosecuting 
such petition. In the fourth case above 
referred to, when an objection is stated 
against the name.of a voter, and the com- 
mittee is of opinion that such objection was 
frivolous or vexatious, the committee is re- 
quired to report this to the house, “ to- 
gether with their opinion on the other 
matters relating to the said petition;” and 
then the opposite party is entitled, irre- 
spective of the opinion of the committee, 
_ Or any other matter, to recover from the 
party on whose behalf such frivolous or 
vexatious objection was made, the costs 
incurred by reason of such objection. In 
the instance last enumerated, where either 
party makes a specific allegation with re- 
spect to the conduct of the other party or 
his agents, and the committee is of opinion 
that such allegation was made without any 


reasonable or probable ground, no report 


to the house is made necessary by the 
statute, but it enacts, “that it shall be 
lawful for the committee to make such 
orders as to them shall seem fit, for the 
payment, by the party making such un- 


founded allegation to the other party, of 


all costs and expenses which shall have 
been incurred by reason of such unfounded 
allegation. (Sec. 92.) 

The mode of ascertaining the costs, 


arising upon the report or order of a select 


committee, and the expenses payable to an 


witness summoned before a committee, is 
also specified in the statute, and is as fol- 
lows :—“ Upon application to the Speaker, 
not later than three months after the de- 
termination of the petition, he directs the 
costs to be taxed by the examiner of re- 
cognizances, who reports the amount there- 


of, with the name of the party liable to pay, 


and the name of the party entitled to re- 


ceive the same. The Speaker then signs a 
certificate, expressing the amount of costs 
allowed, and the name of the party by 
whom and to whom the same are to be 
paid,” and the act declares, that “such 
certificate, so signed by the Speaker, shall 
be ‘conclusive evidence, as well of the 
~ | agount of such demands, as of the title of 


=. 


Nf 





tive to such private bills, and in 
bringing in and ¢ 
or in opposing the same in the House of Com- 
mons. 


Expenses of Witnesses and Costs of Election Petitions. 


the several parties to recover the same, in 
all cases and for all purposes whatsoever.” 
(Sec. 93.)° 

For the purposes of taxation, the taxing 
officer is empowered to examine any party 
claiming costs, and all witnesses tendered 
to him for examination, upon oath; and 
also to receive affidavits relative to such 
costs. The affidavits may be sworn either 
before the examiner of recognizances or 
any Master in Chancery, or before a jus- 
tice of the peace. When the amount of 
costs has been ascertained and certified in 
the manner above stated, the 95th section 
points out how the amount may be re- 
covered, The party entitled to recover, 


or his executor or administrator, is em- 


powered to demand the amount certified by 
the Speaker, from any one or more of the 
persons made liable to the payment there- 
of ; and in case of non-payment, the amount 
may be recovered by action of debt in any 
of her Majesty's Courts of Record at 
Westminster or Dublin, or in the Court of 
Session in Scotland. In such action it is suf- 
ficient for the plaintiff to declare that the 
defendant, or defendants, is or are indebted 
to him in the sum mentioned in the certifi- 
cate, and upon filing the affidavits with the 
certificate and affidavits of such demand, 
the plaintiff is declared to be “ at liberty 
to sign judgment as for want of plea by nil 
dicit, and take out execution for the sum 
mentioned in the certificate, with costs of 
the action according to the due course of 
law.” This provision is framed in such a 
manner as to render the intention of the 
legislature a matter of some doubt. If it 
be intended to preclude the defendant 
from pleading, the bringing an action and 
filing a declaration seems rather an unne- 
cessary form. Ifthe defendant is at liberty 
to plead and neglects to avail himself of 
the privilege, it is no boon to the plaintiff 
that in such a case he may sign judgment 
for want of aplea. The section concludes 
with a proviso, that the validity of the cer- 
tificate, the Speaker's hand-writing being 
verified, shall not be called in question in 


¢ This provision is not affected by the House 
of Commons Taxation Act, (10 & 11 Vict. c. 
66,) passed during the last session, and printed 
ante, p. 337, which relates exclusively to costs 
charged in respect to private bills, or im 
complying with the standing orders rela- 


i seat 


ing the same 
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any court, upon the allegation of any matter; CITY OF LONDON SMALL DEBTS 


anterior to the date thereof; from which 
we infer it is intended, that the defendant 
should be at liberty by pleading or other- 
wise to show that the demand arising upon 
the certificate has been satisfied, or pelosed, 
or that any thing has occurred subsequent 
to the date of the certificate, which would 
furnish ar answer to the action. 

When several parties are jointly and 
severally liable under the Speaker's certifi- 
cate, and the amount has been recovered 
from one person, he may recover contribu- 
tion from the other persons liable in pro- 
portion to their number and the extent of 
the liability of each person. 

With respect to the recognizance, which 
we have seen (ante, p. 385) is entered into 
by and on behalf of the petitioners, before 
the presentation of the petition, the course 
of proceeding is specified in the 97th 
section. It is therein provided, that if any 
petitioner refuse, for the space of seven 
days after demand, to pay a witness sum- 
moned on his behalf, the sum certified by 
the Speaker to be due to such witness, or 
refuse, for the space of six months after 
demand, to pay any party appearing in 
Opposition to the petition, the sum certified 
to be due to such party for costs, and such 
refusal shall be proved to the Speaker’s 
satisfaction by affidavit,’ within one year 
after the granting of such certificate, then 
every person who shall have entered into 
such recognizance shall be held to have 
made default, and the Speaker shall certify 
such recognizance into the Court of Ex- 
chequer. The recognizance is then dealt 
with precisely in the same manner as if it 
were estreated from a court of law. 

It is scarcely necessary, perhaps, to add 
in conclusion, that in the numerous in- 
stances in which select committees do not 
feel called upon to report, either that the 
petition appears to them to be frivolous or 
vexatious, or that the opposition to the 
petition appearcd to be frivolous or vexa- 
tious, the result is, that neither party is en- 
titled to call upon the other for costs; or, 
in other words, both parties bear the ex- 
penses they have respectively incurred in 
the course of the inquiry before the 
committee. 





* The affidavit or affidavits used to satisfy 
the Speaker, should be sworn before a Master 
in Chancery, who is required to certify the 
same, 7 & 8 Vict. c. 103, 8. 97. 


ACT. 


Tais act (10 & 11 Vict. c. Ixxi.) will 
come into operation on the 29th instant. 
In our next number we shall] submit it to 
our readers. In the mean time it may be 
satisfactory to state, that by the 75th sec. 
the judge is empowered to settle and regu- 
late the fees to be taken by barristers-at- 
law and attorneys practising in the court, 
and to direct in what cases the expenses 
of employing them shall be allowed on tax- 
ation of costs. 

It will be recollected, that by the Gene- 
ral County Courts Act (9 & 10 Vict. c. 
95,5. 91), the attorneys’ fees are limited 
to 10s. where the debt is not more than 
5i., and 15s. above that sum, and the bar- 
risters’ fee to 1é. 3s. 6d. 

A similar power should be given to the 
judges nerarine the County Courts ge- 
nerally as is now given to the City of 
London. 


NOTICES OF NEW BOOKS. 





A Practical Treatise on the Law of Part- 
nership ; including the Law relating 
to Joint-Stock Companies; with an 
Appendix of Precedents, Forms, and 
Statutes y AnDreEw Bisset, Esgq., 

of Lincoln's Inn,  Barrister-at-Law. 

London: Stevens and Norton, and 

Benning and Co. 1847. Pp. 635. 


In commercial and trading matters it is 
a general, if not an universal, rule, that the 
public is benefited by competition. The 
spirit of rivalship may, however, be carried 
too far. The monopolist may charge the 
community too much;—railway kings 
may be too arbitrary; but on the other 
hand, numerous competitors in the race of 
cheapness may force an unnatural demand 
which cannot endure long, and whilst they 
ultimately ruin themselves, may inflict 
serious injury on all connected with them, 
and to a certain extent, on the public in 
general. The juste milieu is rarely pre- 
served. 

As in commerce and handicraftmanship, 
so in literary and legal authorship, the 
labourers in the field are generally too nu- 
merous. If an unexplored region be dis- 
covered by some fortunate adventurer, 


whose skill and diligence might reap an 
abundant hatvest, a host of rivals rush in 
to divide the empire. According to a 
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delicate comparison between the number| 3. Powers of one partner to bind the firm, 
of counsel and the number of chancery | #24 consequent liabihties of his co-partners. 
suits, there are “ more pigs than teats.” 5 at bilge pentge ric — 
In almost every department of legal] ¢ Legal ato between, by, and against 
‘study there are several treatises, eath suc-| partners. 
ceeding writer laying claim to some pe-| 7, Equitable remedies between, by, and 
culiar merit, and not always acknowledging | against partners. 
the aid he has received from his prede-| 8. Deeds of partnership and their construe- 
‘cessors. We would not, indeed have it| on. 
understood that any one is entitled to! In Part 2, the author considers the Law 
monopolize a particular subject; but we! of Joint Steck Companies, which he 
‘think a new treatise on precisely the same | arranges thus :— 
‘topic can only be justified by some 7 
essential defects in ne existing ous or voc. companies before the 7 & 8 
some striking improvements in the method) 9. Joint-stock companies within the 7 & 8 
of treatment, accompanicd by new and | Vict. c. 110, not requiring the authority of 
tmpcrtant materials. In this age of new parliament. 
statutes and new decisions onthe construc-: 3. Railway and other joint-stock companies, 
‘tion of them, the legal writer has, however, ) requiring the authority of ‘parliament, within 
avery plausible excuse for introducing a‘ : & ict. c. 110, for some purposes, but 
new book wherever those statutes and de- Mt. Banking companies. 
cisions have effected any material altera-| 5, Dissolution of joint-stock companies. 
tions in the law. 6. What -constitutes partnership in these 
Amongst the various subjects which | companies. 
have engaged the attention of our learned} 7. Legal remedies affecting joint-stock com- 
friends in the walks of legal literature, that panies, their individual members, and strangers. 
of the Law of Partnership was likely to| 8: Suits in equity between joint-stock com- 
hold a prominent place. ‘The multitude of | P#™*¢ ae arenes 


* ° . . a ; ; H ] f 
‘oint-stock companies within the last twenty ‘attack Souame. the shareholders o 


years, and lastly, the numerous railway . 
companies, have largely increased the im-| Mr. Bisset states that he is indebted 
portance of this department of the law. _—‘|for the chapter on “ Legal Remedies be- 
Mr. Bisset, the present author, con-|tween, by, and against Partners, in the 
ceives, that notwithstanding the number | first part of the work, and that on “ Legal 
of ‘treatises already published on the | Remedies affecting Joint-Stock Companies, 
Law of Partnership, it is unnecessary |their Individual Members, and Strangers,” 
to offer any apology for the appearance |in the second part, to his friend Mr. John 
of another work on that.subject at the |Dekewer Frampton, of Lincoln's Inn; and 
present time. Besides containing the |e observes, that 
more recent cases aswell as statutes,.one| «tn the recent cases of Reynelly. Levis, and 
er two points will, he hopes, be found to| Wyldy. Hopkins, 10 Jurist, 972," in the Court 
have received in his pages further elucida- | of Exchequer, the. opinions of the court have 
tion than they have before had. He | further confirmed the conclusion stated in this 
mentions in particular that he bas been | Work, that there is no partnership or quass 


enabled to state the result of the cases as oon — te cos ee = 
. - ion; ese opinio 

tothe conversion of real estate belenging| ow the liability of the members of a pre 

ere 


to.a partnership, more accurately than had | yicional committee to those cases ‘ where 
soit eed pr rv fier] Mr coh rr is sharon that the defendant has not oe gr 
‘furni y. his frien r.’ iam-| sented to be a provisional commmtee-man, but 
sen, ove of the counsel in the cause, with | has peat iphi ear rir name-to be inserted m a 
his-manuscript note of the points decided | prospectus, not generally, but a particular 
in the case of Philips v. Phillips, 1.M. & | Prospectus, in which in some cases certain per- 
K..649. res are eae as the —_ committee, in 
. : others solicitors are named, or engineers, or a 
«ln the first part of his work Mr.- Bisset secretary.” -The inference to be deavwn: sal 


treats of the Law. of Ordinary'Parimership, depend upon the terms of each. particular pro- 


uader the fallowing- heads ~— spectus. ‘In such cases it must be shown that 
the contract sued on was made by the defend- 
1. What constitutes partnership. ant, either personally, or by anagent duly con- 





-2. Interest of partners in partnership pro- 
perty. . * And see 33 L. O. 115. 


New Statutes effecting Alterations in 'the Law. 


stituted for the purpose of making it ; and the 
in determining this question, are, with due 
sistance from the judge, to apply the legal 
principles affecting the relation of pnncipal and 
agent.” : 


-We have thus stated Mr. Bisset’s claims 
to .the attention of the profession. We 
eannot undertake to institute a minute 
comparison between his labours and those 
bf previous’ text writers, either on the 
general subject of partnership, or the par- 
ticular one of joint-stock companies. ‘The 
present author has brought down the sta- 


tates and decisions to the time of publica-| 


tion, and herein consists the merit of ‘most 
of our modern treatises. 


NEW .STATUTES EFFECTING ALTERA- 
‘MONS IN THE LAW. 


ADMINISTRATION OF POOR LAWS. 
10 .& 11 Vict. c. 109. 


An Act for the-Administration of the Laws for 
Relief.of the-Poor:in England. [23rd July, 
1647.) 

1. 44.5 W.4; c. 76.—Appointinent of com- 
imissioners.— Whereas an act-waa passe: in the 
4&5 W. 4, intituled, “An Act for the 
‘Amendment and better Administration of the 
Lawes relating to the Poor in England and 
Wales ;»’ and divers acts have since been 
passed for the amendment of the said act, or 
otherwise relating to the laws for the relief of 
the poor in England: And whereas the admi- 
nistration of'the laws for the relief of the poor 
in pe pred subject to the direction and con- 
trol of the Poor Law Commissioners, whose 
commission wil] expire at the end of the session 
of parliament next after the 31st day of July, in 
this year, and itis expédient to make farther 
ag for the administration of the said 

: Be‘itenacted by the Queen’s most ex- 
celient Majesty, ‘by and with the advice and 
eonsent of the Lords spiritual and temporal, 
and Commons, ‘in this present parliament 
escembied, and by the authority of the same, 

"Fhat it shall be lawful for her Majesty, by any 

letters patent, or by any commisston or com- 

missions to be issued under the Great Seal of 

Great Britain, from time to time to nominate, 

constitute, and appoint, during pleasure, such 

or persons as her Majesty shall think 

t to be, and-who'shall ingly be and be 
wtyled, “ Commiesioners for administering the 
duaws for Relief of the Poor in England’;” and 

“whenever in this-act the word commissioners 

shall be used without: addition it shall be taken 

to ‘mean the said commissioners for administer- 
ing’ the laws for relief of the poor in England. 
‘2. Commissioners er officio.—And be it 
enaeted, That the Lord President of the Council, 
the Lotd Privy Seal, her Majesty’s Principal 

Secretary of State for the Home Department, 

and the: Ohancellor of the Exchequer for the 
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time being shall be, by virtue of their reapec- 
tive offices, commissioners for administerin 
the laws for relief of the poorin England, wi 
the person or persons nominated in any euth 
letters patent or ‘commission as aforesaid, atid 
shall: have the same powers as if they were ex- 
pressly nominated in such commission. 

3. When commissioners shall enter on their 
Ufice.—And be it enacted, that notice of ‘the 
issue of every euch commission shall be pub- 
lished in the London Gazette; and the com- 
missioners first appointed-under this ‘act hall 
enter on their office, arid all the powers by this 
act vested in them shall take effett, on the day 
after the first publication of such'notice in the 
London Gurette. 

‘4. Who shall preside at meetings of the com- 
missioners.—And be it enacted, That the com- 
missioner first‘named in any such letters patent 
of ‘commission for the time being shall be’ arid 
be styled the “ President ;” - and ' whenevér’ in 
the absence of the president two or’ more of the 
commissioners shall meet for the exetution of 
any powers vested in them by this act, the com- 
missioner next in order of nomination in the 
said commission or this act, of those who shall 
be present, shall for the turn preside; and ‘if 
the commissioners present at any meeting shall 
be equally divided in opinion upon ny Pera 
tion before them, the’ president, or in Inis‘ab- 
sence the commissioner presiding at that'meet- 
ing, shall have a second or casting vote. 

5. Seal of the commissioners.—And be ‘it 
enacted, hat the commissioners: shall cause a 
seal to be made for their use, and such seal 
shall have the same force and effect as the seal 
of the Poor Law Commissioners now has in 
Bngland,-and documents purporting to be 
ad or stamped therewith shall be received 
in evidence in like manner and with the ‘like 
effect as documents sealed or stamped with the 
seal of the Poor Law Commissioners are now 
received in evidence. 

6. Appointment of secretaries, clerks, 50> 
And be it enacted,‘ That the commissioners 
shall from time to time, by order under their 
seal, appoint two secretaries, and may, ‘by’a 
like order under their-seal, remove any secre- 
tary so appointed, and shall also from time to 
time appoint so many elerks, messengers, -artd 
servants as shall be allowed by the Lord’ High 
‘Treasurer or the Commissioners of her Mae- 
jesty’s Treasury ; and dll the persons 80° 
pointed shall hold their offices during ~ 
pleasure of the commissioners. 

7. Who are competent to act in emecution of 
act.—And be it enacted, That any two of’ the 
said commissioners, or the said’ president alome, 
except as hereinafter provided, shall be com-~- 
petent to actin the execution of any powers 
vested in the commissioners by this act; 
vided that no act of the commissiorers*wit 
is required to'be under their seal, ‘or-which, if 
done by the Poor Law Commissioners,’ nraet 
have been done under their hands and ‘seal, 
shall be of any validity unless it shall purport 
to be signed Sep least two of the eomurie 
sioners, or by the president, and if signed by 
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the president alone, countersigned by one of the 
secretaries to the commissioners; and during 
any vacancy among the commissioners, the 
surviving or continuing commissioners or com- 
‘missioner may continue to act with the same 
wers and in the same manner respectively as 
efore such vacancy. 

8. Salaries.—And be it enacted, That there 
shall be paid to the president and to the said 
secretaries, clerks, messengers, and servants, 
such salaries as shal] be from time to time re- 
ma by the Lord High Treasurer or the 

mmissioners of her Majesty’s Treasury, but 
no commissioner, other than the said president, 
shall be entitled to have any salary or remune- 
ration for acting in the execution of this act. 

9. President and one secretary may sit in the 
House of Commons.—And be it enacted, That 
the office of president shall not be deemed such 


New Statutes effecting Alterations in the Law. 


be set forth in the summons, and may make 
inquiry and require returns, and require and 
oe the production upon oath of books, 
contracts, agreements, accounts, maps, arte 
surveys, valuations, and os or topies 
thereof respectively, in anywise relating to any 
such matter, and the commissioners, or any 
one of them, may upon such matters administer 
oaths, and examine upon oath all persons 90 
brought before them or him, and, when they 
or he shall think fit, instead of requiring s 

oath as aforesaid, may require any such person 
to make and subscribe a declaration of the 
truth of the matters respecting which he shall 
have been or shall be so examined: Provided 
always, that no person shall be required, in 
obedience to any such order, to go more than 
10 miles from the place of his abode: Provided 
also, that nothing herein contained shall em- 


an office as shall render the person holding) power the commissioners to require the 


such office incapable of being elected, or of| duction of the title, or of any 


per or iad tee 


. sitting or voting as a member of the Commons a the title of any lands, tenements, or 


‘House of Parliament, or as shall avoid his| here 


taments, not being the property of any 


election if returned, or render him liable to any! parish or union. 


penalty for sitting or voting in parliament ; and 
that one only of the said secretaries shall at the 
game time be capable of sitting and voting in 
the Commons House of Parliament. 

10. Transfer of powers and duties of the Poor 
Law Commissioners.—And be it enacted, That 
on the day on which the commissioners first 
appointed under this act shall enter on their 
office, all the powers and duties of the Poor 
Law Commissioners with respect to the admi- 
mistration or control of the administration of 
‘relief to the poor throughout England, and all 
other powers and duties now vested in them, 
‘shall be transferred to and vested in the com- 
aInissioners, and shall be thenceforth exercised 
by them, and by the commissioners appointed 
from time to time in and by any new commis- 
sion or letters patent under the provisions of 
this act, and all provisione in any act relating to 
the administration of relief to the poor in 
England, or to the powers or duties of the Poor 
Law Commissioners, shall be construed as if 
in the said several acts the commissioners had 
been named instead of the Poor Law Commis- 
sioners, subject, nevertheless, to any amend- 
ments made by this act, either as to the sub- 
stance or manner of exercising any of the 
powers of the said Poor Law Commissioners ; 
and at the same time all powers and autho- 
rities vested by any act in the Poor Law Com- 
missioners appointed under the first-recited 
act, or any act passed for the amendment 
thereof, shall cease, and all secretaries, assist- 
ant secretaries, clerks, messengers, and officers 
appointed and employed by the said Poor Law 

mmissioners in the business of their office 
shall cease to hold their several offices and em- 
ployments. 

11. Power to summon witnesses.—And be it 
enacted, that the commissioners, by summons 
under their seal, may require the attendance of 
all persons upon any matter connected with 
the execution of any of the powers by law 
vested in them at such time and place as shall 


12. Repeal of certain enactments as to the 
records of the commissioners 5 & 6 Vict. c. 57. 
—And be it enacted, that so much of the said 
act of the 5 W. 4, or of any act passed in the 
6 Vict., intituled “An Act to continue until 
the 31st day of July, 1847, and to the end of 
the then next Session of Parliament, the Poor 
Law Commission, and for the further Amend- 
ment of the Laws relating to the Poor in 
England,” or of any other act as would require 
any minute of the opinion of each of the com- 
missioners to be made in the record of their 
proceedings in cases of final difference of 
opinion upon apy order or proceeding, or as 
would require any record or general of 
the proceedings of the commissioners to be 
submitted to one of her Majesty’s Principal 
Secretaries of State, shall be repealed. 

13, Annual Report to her Majesty to be laid 
before parliament.—And be it enacted, That 
the commissioners shall once in every hoe 
submit to her Majesty a general report of thei 
proceedings, and every such general report 
shall be laid before both houses of parliament 
within six weeks after the date thereof if par- 
liament be then sitting, or if parliament be not 
then sitting, within six weeks after the next 
meeting of parliament. 

14. How rules are to be made.—And be it 
enacted, That from and after the day on which 
the commissioners first appointed under this 
act shall enter on their office the power 
in the Poor Law Commissioners to make rules, 
orders, and regulations, and from time to time 
to vary or rescind the same, shall be vested in 
the commissioners constituted under this act, 
to be exercised by them in the manner herein- 
after specified, and the commissioners shall 
make all such rules, orders, and re tions 
under their seal, except such as are intended 
only for their own guidance or — or 
for the guidance or procedure of any persons 
appointed or employed by them for the business 
of their office, and shall make all general rules 
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under their seal, and under the hands of three “ei aor grea a in the proceedings, 
or more of the commissioners, of whom the | but not to vote at such board or meeting. 
president shall be one. 21. Inspectors may summon witnesses.—And 
15. Definition of general rules—And be it|be it enacted, That the said inspectors may 
enacted, That every rule, order, or regulation | summon before them such persons as they may 
of the commissioners which at the time of|think necessary for the purpose of being ex- 


issuing the same shall be directed to and affect 
more than one union, shall be deemed a 

rule, and every rule, order, and regula- 
tion made to vary or rescind a general rule, 
whether it be directed to or affect one or more 
an one union, shall also be deemed a general 


16. Repeal of part of 4 & 5 W.4, c. 76, as 


amined before them upon any matter concern- 
ing the administration of the laws relating to 
the relief of the poor, or any other matter 
placed by law under the control or regulation 
of the commissioners, or for the purpose of 
producing and verifying upon oath any books, 
contracts, ents, accounts, writings, or 
copies of the same, in anywiee relating to such 


to makimg general rules.—And be it enacted, | matter, and not relating to or involving any 
That from and after the day on which the com- | question of title to any lands, tenements, or 
missioners first appointed under this act shall | hereditaments not being the property of any: 
enter on their office so much of the said act of| parish or union, and may examine any person 
the 4 & 5 W. 4, as relates to the making ofjwhom they shall so summon, or who shall 
general roles by the Poor Law Commissioners, | voluntarily come before them to be examined 


or to the time or manner when or how any 
such general rule shall operate or take effect, 
or to the disallowance of any such general rule, 
or any part thereof, shall be repealed. 

17. Disallowance of general rules by the 
Queen in council.—And be it enacted, That if 
her Majesty shall be pleased at any time, by, 
the advice of her Privy Council, to disallow 
any such general rule, or any part thereof, the 
same, so far as it shall have been so disallowed, 
shall cease to be of any force or validity, except 
as to all things lawfully done under the same 
before such disallowance, which shall be and 
continue to be valid. 

18. Confirmation of existing rules.— Provided 
always, and be it declared and enacted, That 
all lawful rules, orders, and regulations of the 
Poor Law Commissioners made before the da 
on which the commissioners first a saluted 


upon any such matter upon oath, which each 
oft the said inspectors 8 be empowered to 
administer, or instead of administering an oath, 
the inspector ma uire the party examined 
to make and subscribe a declaration of the 
truth of the matter respecting which he shall 
have been or shall be so examined; and all 
summonses made by any such inspector for 
any such purpose as aforesaid shall be obeyed~ 
by all persons as if such summons had been 
the summons and order of the commissioners, 
and the nonobservance thereof shall be punish- 
able in like manner; and that the costs and 
expenses of such person so summoned shall be 
paid in such cases and in such manner as the 
costs and expenses of persons summoned under 
the authority of the first-recited act are now 
‘widowed Provided always, that no person shall 

required in obedience to any such summons 


under this act shall enter on their office shall|to go or travel more than ten miles from his 
continue in full force and effect until rescinded | place of abode. 


or varied under the authority of this act. 
19. Appotniment of i 


enacted, That the commissioners shall from) relates to the appointment of an 


time to time, by order under their seal, appoint 
so many fit persons as shall be allowed by the 
Lord High Treasurer or Commissioners of her 
ig ay Treasury, to be inspectors, to. assist 
in the execution of this act and of other acts' 


22. Special inguiries.—And be it enacted, 


ctors.-—And be it| That so much of the said act of the 6 Vict, as 


assistant . 
commissioner or of any person for the purpose 
of conducting any special inquiry as an as- 
sistant commissioner shall be repealed; and 
that, whenever it may seem fitting to the com- 
missioners, they, with the consent of the Lord 


now or which shall be hereafter in force forthe’ High Treasurer or the Commissioners of her: 
relief of the poor in England, and may from| Majesty’s Treasury for the time being, may 


time to time assign to the inspectors soa 


pointed, or any of them, such duties in the| for the purpose of conducti 


execution of this act as they may think fit; and 
the commissioners, by order under their seal, 
remove all or any of the said inspectors, 
gt apiee others in their stead; and there 
paid to every such inspector such 
salary as shall be from time to time regulated 
the Lord High Treasurer or the Commis- 
sioners of her Majesty’s Treasury. 

20. Duties of inspectors.—And be it enacted, 
That the said inspectors, and each of them, 
shall be entitled to visit and inspect every 
workhouse or — wherein any poor person in 
receipt of relief shall be lodged, and to attend 
every board of guardians and every parochial 
and other local meeting held for the relief of 


and 
shall 


appoint some fit person to act as an inspector 

any special in- 
ad for a period not exceeding 30 days, and 
the said commissioners may delegate to every 
person so appointed for the purpose of con- 
ductin such inquiry all such of the powers of 
the said commissioners as they may deem ne- 
cessary or expedient for summoning witnesses 
and conducting such inquiry. 

23. Persons being married, above 60 years of 
age, not compelled to live apart in workhouses. 
—Provided always, and it enacted, That 
when any two persons, being husband and 
wife, both of whom shall be above the age of. 
60 years, shall be received into any workhouse, 
in pursuance of the provisions of the said re- 
cited act, or of this act, or of any rule, — 

x 


“ele 
om ragulesion of; the commissioners: appoiated: 


by autharity of this eet; such. two persons, shall | the. 


not. be com dk. te; 


live. sa 

from each. png pein some 
24.. For eneurang the duaviaitatin:.of work 
heusean—And he.it-enacted, That. in- all. cases 
wbare boards of eng neyo neglect to dt ent 
Vini¥ng commeitee for: tha pnrpose of wating. 
the: workhouse of the union, or whtem. three 


. negleeted to visit such. 
workhouse, the Poor Law Commissioners shall 
be required.to appoint a visitor, nat. being: one 


of, the, guardians, at.a: salary to be: fixed by. 


them, ta be paid out of the general fund of the 


upion: Provided:always, that the appointment 


of;any-such paid viskor: shall cease at the expi-. 
ration of three calendar months next. after 


appointment of any visiting committee by tlie. 


, subject, nevertheless, to bis re- 


appaintment injcase-of any repetition of such. 


naglect-of the guardiaes or visiting committes 
ae aforesaid. 


boards of guardians.—And be it enacted, That 
in-any civil or criminal proceeding it shall not 
he: necessary to prove the sending of the 
Griginal order of the Poor Law Commissioners, 
ar of the commissioners constituting any board 
of guardians, in any case in which any persone 


26. For confirmation. of the proceedings of: 


professing to form a board in obedience to such 


order shall have taken upon themselves to act, 
and shall have continued for three years to act, 
inthe execution of the laws for-the relief of the 
poor; and in no proceeding shall it be lawful 
to question the qualification or validity of the 
election of any person ae a guardian after the 
em of. twelve months next following the 
election, or the time when the alleged diequali- 
fication or want of qualification of the person 
inst whom such proceeding shall be directed 

rr gt arisen, 
26. Penalties for giving false evidence, or re- 
Susing to give evidence—And be it declared 


and apert | 
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England, and. everything, lawfully. done -undaw. 
sains,, or. in. pursuance. thareof,, and. all 
lawful acts and proceedings. of tha Poop Law, 
Commiasioners,.and their assistant commass- 
'skoners, and any. officers acting under tham,, ox 
in. virtue. of the said. acts, or any of them, am 
under their authority, or by: any other j 
acting in. the administration of the laws:for the 
relief of the poor. in England, on or befowa. the 
.day when. the. commissioners firet i 

under this act shall enter on. their office, shall 
be.as valid as if this act-had not been passed; 
and every suit or other proceeding, civil.om 
criminal, begun before the last-mentioned day, 
in the name and under the authority of the 
Poor Law.Commissioners, shall have the same: 
force and effect, if continued in they names 
under the sanction of the commissioners,. as: if 
the Poor Law Commissioners had continued: 
to act in execution of the. said acts of pariiae. 
ment; and nothing herein contained shall in. 
any way take away or interfere with any right 
of action or of defence to the same, or any. 
liability to be sued: or prosecuted for any. 
penalty, for or against any er the 
said acts, or any of them, according to the.re- 
spective provisions thereof, which shall have 
accrued wholly or in. part before the last- 


mentioned day. judi 

28. Commission to continue — 
Provided always, and be it enacted, That no. 
commissioner constituted under this aot, noe 
any inspector, secretary, or other officer or per-. 
son to be appointed and employed by the com-. 
missioners in the business of their office under 
this act, shall continue to hold his respective. 
office under this act, or exercise any of the 
powers given by this act, for a. ry period 
than five years next after the day of od prey 
of this act,.and thenceforth until the of the. 
then next session of parliament ; and from.and. 
after the expiration of the said period of five. 
years, aud of the then next session of pariia- 
meat, so much of this-act as enables her Mae 


and enacted, That every person who upon any | jesty to appoint any commissioner shall cease- 


examination under the authority of this act 
shall wilfully give false evidence, or wilfully 
meke.or subsaribe a false declaration, shall, on 
heing es thereof, re the paine and 
panalties of perjury; and every person who 
ehall refuse or wilfully neglect to attend in 
obedience to any summons of the commis- 
Blavera, Or any inspector, or to give evidence, 
ox who shall. wilfully alter, suppreas, conceal, 
destroy, or refuse to produce any booke, con- 
tracts, agreements, accounts, maps, plans, 
Surveys, valuations, or writings, or copies: of 
the same, which may be required to be pro- 
dueed for the purposes of this act, to any per- 
son authorized by this act to require the pro- 
duction. thereof, shall be deemed guilty of a 
eanor. 

27. Confirmation-of proceedings under recited 
aete.—And be it enacted, That, save when 
varied or repealed by this act, and subject: to 
the provisions herein contained, all the powers 
and provisions of the recited acts-and of all 


other acts relating -to the relief of the poor in|. 


to operate or to have any effect whatever, 

29. Interpretation of act.—And be it enacted, 
That this act shall be. construed in the same 
manner as the said act of the 5.W. 4, and the. 
said act of the 6 Vict., and the several acts 
passed for the amendment of the said acts or, 
either of them, and as one act. with. the sama,, 
and with the acts and provisions thereby di-. 
rected to be construed as one act, unlesaavhere 
otherwise directed by this act.. 

34. Act may be amended, §¢.—And be. it 
enacted, That this act may be amended or re- 
pealed by any act to be passed in this session. 
of parliament, 





COLONIAL .COPYRIGHT.. 
10 & 11 Vict. c. 95. 
An Act to amend the Law relating to the Pro- 
tection in the Colonies of Works entitled. to. 
Copyright in the United Kingdom: [22nd. 
July, 1847.] 
1, 5 & 6 Vict. Cc. 44.—38 & 9 Vi o ce. 93-— 


New Statutee;—~Mtropolitan and Provincial ‘Law Atsociation, 


Her Majesty may sespend in certain cases the 
proriitions against the admission of pirated 
books into the colonies in certain cases.— 
Whereas: by an act passed in the session of 
parhament holden in the 5 & 6 Vict., intituled 
“*‘An Act to amend the Law of Copyright,” it 
18 amongst other things enacted, that it shall 
not be lawful for any person not being the pro- 
prietor of the copyright, or some person autho- 

him, to import into any part of the 
United Kingdom, or into any other part of the 
British dominions, for sale or hire, any printed 
book first composed or written or printed or 
published in any part of the United Kingdom 
wherein there shall be copyright, and reprinted 
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ordinance shail ‘come into operation, except sd’ 
far as ‘may be otherwise-providéed thereim; ora 
may be otherwiee: directed by sueh-ovder im 
council, anything.in the said last recited act or 
in any other act to the contrary notwithstand- 
ing. 

2. Orders in-councii to be publashedin Gazette. 
— Orders in council and the colonial aoteor: ora: 
dinances to be laid before parkiament.—And be. 
it enacted, ‘That every such order in- council 
shall, within one week after the issuing thereof, 
be published in the London Gazette, and that a~ 
copy thereof, and of every’such colonial act or 
ordinance so approved ag aforesaid by her Ma- 


jesty, shall be laid before both houses of par- 


in any country or place whatsoever out of the! liament within six weeks after the issuing. of 
British dominions: And whereas by an act! such order, if parliament be then sitting, or if 


passed in the session of parliament holden in 
the 8 & 9 Vict., intituled “An Act to regulate 


the Trade of the British Possessions abroad,” 
beoke wherein the copyright is subsisting, first | 
composed or written or printed in the United 
Kingdom, and printed or reprinted in any’ 
other country, are absolutely prohibited to be! parliam 
ssessions abroad: | — 
And whereas by the said last-recited act it is | 


imported into the British 


enacted, that all laws, byelaws, usages, or 
castoms in practice, or endeavoured or pre- 
tended to be in force or practice in any of the 
Britieh possessions in America, which are in 
anywise repugnant to the said act or to 
of parliament made or to be made in the 
Kingdom, so far as such act shall relate to and 
mremtion the said possessions, are and shall be 
mall and void to all intents and purposes 
whatsoever: Now, be it enacted, by the 
Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords 
sprritaal and temporal, and Commons, in this 
present parliament assembled, and by the au- 
thority of the same, That in case the legisla- 
ture’ or proper legislative authorities in any 
British possession shall be disposed to make 
due provision for securing or protecting the 
rights of British authors in such possession, 
and shall pass an act or make an ordinance for 
that purpose, and shall transmit the same in the 
manner to the Secretary of State, in 

order that it may be submitted to her Majesty, 
and in case her Majesty shall be of opinion 
that such act or ordinance is sufficient for the 
purpose of securing to British authors reason- 
able protection within such possession, it shall 
be lawful for her Majesty, if she think fit so to 
do, to express her royal approval of such act or 
ordinance, and thereupon to issue an ordér in 
council declaring that so long as the provisions 
of such act or ordinance continue in force with- 
imsucb colony the prohibitions contained in 
the aforesaid acts, and herein-before recited, 
amd any prohibitions contained in the said acts 
or‘im any other acts against the importing, 
selling, letting‘out to hire, exposing for sale or 
» ot possessing foreign reprints of books 
first composed, wrtiten, printed, or’ published 
in the United Kingdom, and entitled to copy- 
right therein, shall be suspended so far as re- 
garde such colony; and thereupon such act or 


parliament be not then sitting, then within six 
weeks after the opening’of the next session’ of 
parliament. 

3: Act may be amended, &e.—Ant be it em- 
acted, That this act may be amended or re~- 
pealed by any act to be passed in this session of 
ent. 


METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 


From some communications we have re- 


any act | ceived, we deem it necessary to repeat; that the 
United ‘principle (as we understand it) on which this’ 


association is mainly founded is that of a gene- 
ral union of town and country solicitors. The. 
Town is already numerouslyrepresented by the: 
Incorporated Law Society: The Country, im 
many parts of it at least, is also well represented 
by its various Local Societies. They each act in 
their several vicinities with various degrees .of: 
activity and usefulness. 

The avowed purpose of the founders of the 
new association.is to combine the influence now 


\scattered over the country into one focus; in 
‘order that the profession may regain and up- 


hold.its social and legal position in the com- 
munity. 

Towards: thie end, the public mind must be 
disabused of the prejudice against the general 
body, which the misconduct or the ignorance 
of some of its members has - occasioned ; and. 
the-legislature must be made acquainted withthe 


justice of the claims of the atterneys and solici- 


tors to participate in the honours which belong 
to the profession. 

In order effectually:to carry out the purposes 
ofthe association, it is: necessary that the: prace 
titioners: throughout’ the kingdom should im« 
mediately enrol their names as members.. The 
present is the.most favourable. junctuve for. the 
success: of the: undertaking. A’ meeting will 
take place next month, at 'which the~ resuit’ of 
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the address of the committee will be considered, 
and a large return of names from all parts of 
the country will, no doubt, have an important 
influence on the future measures which the 
committee may deem it expedient to adopt. 
Again, therefore, we recommend every at- 
torney and solicitor to communicate his deter- 
mination to the Committee, who are zealously 
engaged in the establishment of the association. 





PROPOSED ALTERATIONS IN THE 
LAW OF MARRIAGE. 





REASONS FOR REPEALING THE 5 & 6 W. 4, 
c. 54. 


Amone the reasons for repealing the act of 

1835 (5 &6 W. 4, c. 54), which prohibits mar. 
riage with a deceased wife’s sister, the following 
have been suggested :— 
_ “1st, That any restraints upon so sacred an 
institution as marriage can be justified only by 
the express command of scripture, or the im- 
perative calls of social expediency ; neither of 
which can with any shadow of reason be 
pleaded as a ground for prohibiting the mar- 
riage in question, 

“2ndly, That there is no consanguinity, or 
blood relationship, between the parties, an 
— no physical ground for the prohibi- 

on. 

“3rdly, That the deceased wife’s sister is 
almost invariably the fittest person to take charge 
of the motherless children, who, under her care, 
are rarely exposed to the proverbial harshness 
and me ige of a stepmother. 

“4thly, That there is no kind of marriage 
which affords a better chance of domestic ha 
piness, inasmuch as there is none in which the 
parties are likely to have had so many opportu- 
nities of becoming acquainted with ne temper, 
feelings, and habits of each other. 

“ Sthly, That the experience of the last twelve 
years abundantly proves the inefficiency of a 
mere conventional prohibition to prevent these 


a 

* 6t y That the existing law, while it is 
violated by numerous individuals in all classes of 
society, is producing, among the lower classes, 
extensive demoralization; the effect being to 
enable persons to go through the ceremony of 
marriage, and to deny its legality when it suits 
their purpose. Several hundreds of the paro- 
chial clergy, and large bodies of the laity, have 
already, in their petilions to parliament, borne 
testimony to the truth of this statement. 

“7thly, That the legal force of the prohibi- 
tion, as ——— to marriages of this kind 
solemnized abroad, admits of serious doubts 
amongst our most experienced lawyers ;—some 
considering that it works a personal disqualifi- 
cation between the parties, which neither time, 
nor place, nor cireumstance, can remove; while 
others, of equally high authority, are of opinion 
that domicile in any of the numerous countries 
where such marriages are lawfal, will remedy 
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the defect ; and others, again conceive that the 
mere celebration of the marriage in such a 
— is sufficient ;—and the consequence of 
these doubts has been, especially among the 
middle class, to make these marriages very fre- 

uent, the inevitable result of such state of 

ings must be (as has been truly stated in the 
petitions presented to parliament from almost all 
the most eminent solicitors in the kingdom), 
that, ere long, the legitimacy of the innocent 
offspring of such marriages will be called in 
question, their titles disputed, and their lives 
embittered by family litigation. 

“ 8thly, That there is no rational ground for 
objection, that the power to contract a valid 
marriage with a deceased wife’s sister would 
encourage immorality between the husband and 
the wife’s sister during the wife’s life, since the 
universal abhorrence with which adultery of 
this description is regarded has been found to 
operate in every country as a sufficient preven- 
tion of the crime; and it is absurd to suppose 
that any man who could deliberately, during 
the life-time of his wife, contemplate the seduc- 
tion of her sister, would be deterred from his 

urpose by «n act of parliament which pro- 
bibs marriage with her after the wife’s death, 
but subjects him to no punishment for seducing 
her during the wife's lifetime. 

“Othly, That an only other plausible objec- 
tion which has been ur against legalizi 
marriage between a Bhs and his iateeaad 
wife's sister, viz. the supposed scandal which 
would arise from her keeping his house and 
taking charge of his family, is equally unten- 
able; since it would rather be inferred by all 
reasonable persons, that, if the parties were free 
to marry, and wished to cohabit, they would 
marry,—and that, not marrying, they could have 
no desire to cohabit. 

“10thly, That, while one clause of the act of 
5 & 6 Vict. c. 54, expressly rmed ajl mar- 
riages of this description celebrated before a 
given day, another clause (introduced after the 

ill was presented to parliament) makes void 
similar marriages solemnized after that day : 
thus, to a great extent, defeating the aga of 
the noble ford who framed the bill, by casting 
a moral slur upon those very marriages to 
which a preceding clause had given a legal 
sanction. 

“Lastly, That marriage in this case ie per- 
mitted, either with or without dispensation, in 
almost every other Protestant as well as 
Catholic country, without producing any ill 
effects, or diminishing the freedom of domestic 
intercourse ; and, therefore, the continued ex- 
istence of the restrictions upon these marriages 
in our own Statute Book, is a standing reproack 
upon the English nation, proclaiming to the 
wails world, that, in the opinion of the legis- 
lature, the people of this country are less under 
the control of religious and moral principle 
than those of any other christian country, and 
need restraints upon their conduct which are 
found to be unnecessary elsewhere.” 
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INTERNATIONAL COPYRIGHT, ton-in-Furness in the county palatine of Lan- 
caster, and to alter the act relating thereto. 

7. An Act to alter, amend, and enlarge the 
powers and provisions of an act passed in the 
2nd year of the reign of his late Majesty King 





_ AccorDING to an order in council, pub- 
ee . ee — of 3ist August, it is or- 
ered, that the authors, inventors, designers, 8 er 
&c., of any books, prints, sculptures, reeatie George the 4th, intituled “ An Act for lighting 
works, musical compositions, and other works | With gas the town and borough of Ipswich in 


f li : : the county of Suffolk. 
of Gi ene vive ary privle peigar pb pi 8. An Act for authorizing the Cheltenham 


e of copyright t 
ri British subjects) first published within oe ooo Company to raise a further sum 
ominions of the states forming the Thuringian y: er 
Union, shall, after the 15th day of July last,| , 9: An Act for more effectually maintaining 
have a privilege of copyright therein, in the the harbour of Newhaven and the navigation of 
same manner and for the same period as is en- | ‘he Tiver Ouse between Newhaven an Lewes, 


joyed by British subjects, throughout Great and for draining the low lands lying in Lewes 
ritain, subject to the Sa arovien ta to regis- and Laughton Levels, all in the county of 

tration, mar a ici ears 
The same Gazetté also tai der i 10, An Act formaking a railway from Smiths- 

council, dated the 10th ar Aaa, 1847, ha town to Dalmellington in the county of Ayr. 

which the duty on books originally produce 11, An Act to enable the Colchester, Stour 

in the United Kingdom and republished at any Valley, Sudbury, and Halstead Railway Com- 7 


I ithi ini  |pany to make an extension of their railway 
Beclarod to be 38. 1Oe. par cet, and’ on books from Sudbury to Melford, Lavenham, and Clare 
published or republished at any place within |'™ SB County Of Subok. 
the states, not being books belgie ly produced | 12. An Act to enable the Newmarket and 

Chesterford Railway Company to extend their 


in the United Kingdom, 15s. per cwt. On|; ; 
prints or drawings, plain or coloured, published smear lpranety La dmunds, with a 


within the said states, single, each one half- 
penny ; bound or sewn, the dozen, three half- 
pence duty. 


13. An Act for repealing certain provisions 
of the Newmarket and Chesterford Railway 
Act, 1846. 

14. An Act to amend some of the provisions 

LOCAL AND PERSONAL ACTS, of the Manchester Markets Act, 1846. 
15. An Act to enlarge the powers of “The 
niaecnminsialedeiade, Wolverhampton Gas Light Company,” and to 

AND TO BE JUDICIALLY NOTICED. | authorise the union of such company with “ The 

— Wolverhampton New Gas eggs ser! Gl 

1. An Act to change the name of the Pro-| 16. An Act to enable the Hartlepool West 
testant Dissenters and General Life and Fire | Harbour and Dock Company to construct ad- 
Insurance Company to the General Life and Fire | ditional docks; and for repealing an act passed 
Assurance Company, and to extend to the com- | in the 7th year of the reign of her present Ma- 
pany, by its new name, the powers of the act|jesty, relating to the said Hartlepool West 
enabling the company to sue and be sued in the | Harbour and Dock Company, and for granting 
Name of the chairman, deputy chairman, or | new powers and provisions in lieu thereof. 
any one of the directors or of the secretary of| 17. An Act to enable the mayor, aldermen, 
the company. and burgesses of the borough of Bolton in the 

2. An Act for regulating proceedings by or | county of Lancaster to improve such borough, 
against “Llynvi Iron Company,” and for grant-|and to take a lease of and to purchase the 
ing certain powers thereto. works of the Bolton Waterworks Company. 

3. An Act for the continued repair and main-| 18. An Act to enable the Colcheeter, Stour 
tenance of the road from or near Whiteburn in| Valley, Sudbury, and Halstead Railway Com- 
the county of Berwick to the town of Kelso in| pany to make an extension railway from Laven- 
the county of Roxburgh; and to authorize the haa to Bury Saint Edmunds in the county of 
transfer of a portion of the said road to the | Suffolk. 
trustees of the road from Lauder, toand through| 19. An Act for authorizing the sale of the 
Kelso, to the Marchburn. Eastern Union and Hadleigh Junction Railway 

4. An Act for jncorporating the District Fire | to the Eastern Union Railway ee 
Insurance Company of Birmingham, by the| 20. An Act to enable the Newmarket and, 
name of ‘The District Fire Insurance Com- | Chesterford Railway Company to extend their 
pany ;” for enabling the said company to sue |line of railway to I'hetford in the county of 
and be sued; and for other purposes relating | Norfolk. 
to the said company. 21. An Act to enable the Colchester, Stour 

5. An Act for lighting with gas the township | Valley, Sudbury and Halstead Railway Com- 
of Shipley, the village of Windhill, and the| pany to grant a lease of their undertaking to 
neighbourhood thereof, in the West Riding of | the Ipswich and Bury Saint Edmunds Railway 
the county of York. Company. 

6. An Act for extending and enlarging acer-| 22. An Act toenable the Caledonian Railway b 
tain pier in Pile harbour in the parish of Dal- | Company to make an extension of the Mother- 
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well branch of the Clydesdale Junction Rail- 
way to Auchinheath Mineral Field, with branches 
therefrom. 

23. An Act to enable the Caledonian Rail- 
way Company to make branch railways to 
Wiulsontown, to Fauldhouse, and to Biggar and 
Broughton. 

24. An Act to enable the Caledonian Rail- 
way Company to make branches from the 
Clydesdale Junction Railway to the Douglas 
and Lesmahagow Mineral Fields, and Strat- 

von. 

25. An Act to abolish, reduce, equalize, and 
consolidate the rates and duties leviable at the 
harbour and docks of Leith. 

26. An Act for better supplying with water 
the inhabitants of the town and borough of 
Rochdale, and of several townships and places, 
all in the parish of Rochdale in the county of 
Lancaster. 

27. An Act for granting further ers to 
the Bristol and Clifton Oil Gas Comey. 

28. An Act for better supplying with gas 
and water the royal hak of Inverness, 
suburbs, and places adjacent. 

29. An Act for amending the Ryde Im- 
provement Act, 

30. An Act for better assessing the poor 
rates, highway rates, county and police rates, 
and other parochial and local rates, on small 
tenernents in the several townships of Wolver- 
hampton, Bilston, Willenhall, and Wednes- 
field, in the county of Stafford. 

31. An Act to enable the Shipowners’ 
Towing Company to sue and be sued. 

32. An Act to alter and amend an Act, in- 
tituled “ An Act for providing in or near the 
burgh of Cupar more extensive Accommoda- 
tion for holding the Courts and Meetings of the 
Sheriff, Justices of the Peace, and Commiasion- 
ers of Supply of the County of Fife; and for 
the Custody of the Records of the said 
County ;” and to authorize commissioners act- 
ing under the authority of that act to provide 
acourt house at Dunfermline for the accom- 
modation of the courts of the sheriff and 
justices of the peace in the western district of 

said county. 
_ 33. An Act for better assessing and collect- 
ing the poor, church, and highway rates within 
the parish of Kingston-upon-Thames in the 
county of Surrey. 

34. An Act to enable the Scottish Union In- 
surance Company to purchase annuities and 
invest money on securities in England and Ire- 
land ; and for other purposes relating thereto. 

35. An Act for incorporating the Scottish 
Equitable Life Assurance Society, for confirm- 
ing the rules and regulations thereof, for en- 
abling the said society to sue and be sued, to 
take and to hold property ; and for other pur- 
poses relating thereto. 

36. An Act for regulating legal proceedings 
or against ‘“ Claridge’s Patent Asphalte 
pany,” and for granting certain powers 

thereto. 

37. An Act to enable the mayor and com- 
monalty and citizens of the city of London to 
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raise oa Se ae off’ the 
monies now charged on the Bridge House 
Estates by authority of parliament, and to raise 
further monies upon the credit of the said 
estates, and of their own estates and revenues, 
for effecting public works and improvements 
in and near the said city. 

38. An Act for enabling the M litan 
Sewage Manure Company to alter the line of 
their works; and for other purposes. 

39. An Act to authorize the purchase by the 
Aberdeen Railway Company of a piece of 
ground at the upper part of the Inches and 
upper part of the harbour of Aberdeen, now 
vested in the Aberdeen Harbour } 
sioners, and to enable such commiesioners to 
make certain alterations and new works con- 
nected with such harbour. - 

40. An Act for better lighting with gas the 
town of Runcorn, otherwise called Higher 
Runcorn and Lower Runcom, and also certain 
townships and hamlets in the vicinity. 

41. An Act for lighting with gas the town 
and neighbourhood of Bingley in the West 
Riding of the county of York. 

42. An Act for rendering more efficient the 
Dublin Consumers’ Gas tt aap be 

43. An Act for extending the powers of the 
Imperial Continental Gas Association. 

44. An Act to amend and extend the pro- 
visions of an Act passed in the third year of 
the reign of King George the Fourth, intituled 
“An Act for incorporating the Warrmgton 
Gaslight Company.” 

45. An Act for removing the market between 
King Street and Castle Street in the town of 
Sheffield, and for providing a new market place 
in lieu thereof, and for ting and main- 
taining the markets and fairs of the said town. 

46. An Act for better and more 
ascertaining, assessing, collecting and levying 
the poor rate and ali other rates and assess- 
ments in the parish of Ewell in the County of 
Surrey ; and for the better management of the 
business and affairs of the said parish ; and for 
other purposes relating thereto. 

47. An Act for repealing the acts relating to 
the roads leading from the Lower Market 
House in Tavistock to Old Town Gate in ths 
borough of Plymouth, and from Manadon Gate 
to the Old Pound, near Devonport, in ths 
county of Devon, and making other provimious 
in heu Lager large and i the resell 

48. ct to en and inmprove 
corn, and grain markets of the city of Edm 
burgh; and for other purposes in relatos 
thereto. : 

49. An Act for establishing a market and 
market place in the town and borough of 
Wakefield. 
ia An Act to repeal the Waterford Reed 


ct. 
51. An Act for the riapeg rear: rc we 
rovement, and repair: e Glasgow 
Shotts Turnpike Roads. 
52. An Act for the amendment of: the Port 
and Harbour Acts of Belfast, for making fer- 
ther improvements and new: works thers, and 


vT 
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for the amendment iof'the Belfast and Cavelill 
Railway, and Belfast Town Improvement Acts. 

53. An Act for incorporating the Com- 
mercial Gaslight and Coke Company. 

54. An Act for better supplying with water 
the town and neighbourhood of Over Darwen 
m the county of Lancaster, and for affording a 
more and constant supply of water to 
the mill owners and others on the river Dar- 
wen. 

56: Au Aet to incorporate a com by the 
name of “The London Sewage Chemical Ma 
nure Co Ag 

56. An Act for amending an Act passed in 
ae tol of the reign of his late Majesty 
King William the 4th, intituled “An Act for 
granting certain Powers to the British Ameri- 
can Land Company,” and for granting further 
powers to the said company. 

57. An Act for making a railway from Staines 
to join the London and South-western railway 
near Farnborough, with a branch to Chertsey. 

58. An Act for making a railway from Rich- 
mond .to Windsor, with a loop line through 
Brentford and Hounslow, 

59. An Act to authorize an extension of the 


Cork, Blackrock, and Passage Railway to! 


Monktown and to amend an act relating there- 
to. 

60. An Act to authorize certain alterations 
of the line of the Wilta, Somerset, and Wey- 
mrouth Railway. 

61. An Att to authorize certain alterations 
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69.. An Act to amend certain acts for making; 
and maintaining roads and converting the sta- 
tute labour in. the counties of Ross and Cro- 
marty, and part of Nairn locally situate in the 
county of Ross. 

70. An Act to explain and amend the laws 
of sewers relating to the city and liberty of. 
Westminster, and part of Middlesex. 

71. An Act for the more easy recovery of 
small debts and demands within the city of 
London. and the liberties thereof. 

72. An Act to authorize an alteration in the. 
line of the Cornwall Railway, and to amend 
the act relating thereto; and for other pur- 


poses. 

73. An Act to authorize the Right Hon, 
Francis Egerton Earl of Ellesmere to sell, and 
the London and North-western Railway Com- 
pany to purchase, the estate and interest of the 
said Earl in the Manchester South Junction 
and Altrincham Railway. 

74. An Act for enabling the Vale of Neath 
Railway Company to construct certain new 


Neath Railway; and for other purposes. 
| 75. An Act to enable the General Terminus 
and Glasgow Harbour Railway Company to. 
make: branch railways to the Caledonian and 
other adjoining railways, and to amend the act. 
relating to such railway. 
76. An Act to authorize the Gloucester and 


boty railway in connexion with the Vale of 


Dean Forest Railway Company to construct a 
dock or basin at Gloucester in connexion with 


of the line of the Waterford, Wexford, and | the said railway. 


Wicklow Railway, and to amend the act relat- 
ing thereto. 

62. An Act to enable the Liskeard and Ca- 
radon Railway Company to raise a further sum 
of money. 

63. An Act for making a railway from the 
town of Killarney in the county of Kerry to the 
harbour of Valencia in the same county. 

64. An Act to empower the Norfolk Railwa 
Courpany to make a railway from the Lowestoft 
Railway near Reedham to join the Norwich 
Extension of the Ipswich and Bury Saint Ed- 
mands Railway near Diss, with a branch there- 
from to: Halesworth. 

66. An-Act to alter and amend several of the 

wers and provisions of the act relating to the 

undalk wl Enniskillen Railway. 

66. An act for rating to the relief of the 
poor and other parochial and local rates the 
owners of certain property within the parishes 
of King’s Norton, Northfield, and Beoley in 
the county of Worcester, Edgbaston in the 
county of Warwick, and Harborne in the county 
of Stafford, in lieu of the occupiers thereof. 

67. An Act to re 
to. the Liv 1.Gas Light Company, and to 
substitute other provisions in liew thereof, and 
to enable the. said company to raise a further 
sum of money. 

68. An Act for reducing the dues of the 
harbour.of the borough and town of Weymouth 
and: Melcombe Regis in the county of Dorset, 
and consolidating the trusts created by the acts 
relating to such harbour and the bridge of the 
said borough ; and for other purposes. 


two several acts relating. 
| way toG 


77. An Act for the better supplying the 
town of Dunfermline and places adjacent there- 
to with water. 

78. An Act to enable the Ambergate, Not- 
tingham, and Boston and Eastern Junction 
Railway Company to alter the line of their rail- 
way, and to construct a branch railway there-- 
from into the town of Nottingham. 

79. An Act to enable the Llynvi Valley 

Railway Company to make an extension of 
their railway to Newcastle in the county of 
'Glamorgan,.and to amend the act relating to 
their said railwa » to be called “The Llynvi 
| Valley Railway Extension. 
| 80. An Act to enable the Shrewsbury and 
Birmingham Railway Company to make branch 
| railways to Madeley and Ironbridge; and for 
other purposes. 

81. An Act to enable the Bristol and South 
| Wales Junction Railway Company to improve 
‘and maintain the Aust or Old Passage Ferry, 
| across the river Severn. 

82. An Act to enable the Caledonian Rail- 
way Company, to make a branch railway from 
the Glasgow, Garnkirk, and Coatbridge Rail- 

gow and to enlarge the station at 
that ci 

83. 
Dumbartonshire Junction Railway Company 
to make certain deviations and branches. 

84. An Act to repeal an act of the 2nd year 
of his late Majesty King William the 4th, in- 
tituled “An Act to enable the British Come. 


mercial Insurance Company to sue and be sued 


ty. 
a Act to enable the Caledonian and’ 


— 


/ 
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in the name of one of the directors or of the 
sec for the time being of the company, 
and to enable the said company to sue and be 
sued in the name of one of their directors or of 
their secretary for the time being. 

85. An Act to alter and amend the Newry 
and Enniskillen Railway Act, 1845. 

86. An Act for amending the Newport, 
Abergavenny, and Hereford Railway Act, 1846, 
and to authorize deviations from the line of the 
said railway, and for making branches and ex- 
tensions therefrom. 

87. An Act for making a railway from Herne 
Bay to a junction with the Canterbury and 


2.3 Whitstable Railway, to be called “The Herne 


Bay and Canterbury Junction Railway.” 

88. An Act to enable the London and South- 
western Railway Company to widen and im- 
prove the London and South-western Railwa 
from the junction thereof with the Richmond 
Railway to the terminus at Nine Elms, and to 
enable them to enlarge their intended station at 
the York Road, Lambeth. 

89. An Act to enable the Dundee and Perth 
Railway Company to alter and extend their line 
near to Perth, and to make branches therefrom 
to Inchture, Polgavie, and Inchmichael. 

90. An Act to enable the Glasgow, Barr- 
head, and Neilston Direct Railway Company to 
alter a portion of their line; and for other pur- 
poses relating thereto. 

91. An Act for making branch railways from 
the Great Western Railway and from Hammer- 
smith to join the West London Railway, for 
widening a portion of the West London Rail- 
way, and for extending the same so as to join 
the London and South-western Railway in the 
parish of Saint Mary Lambeth, in the county 
of Surrey. 

92. An Act to authorize the purchase by the 
Eastern Counties Railway Company of the 
Maldon, Witham, and Braintree Railway. 

93. An Act to enable the Great Southern 
and Western Railway Company to make a rail- 
way from Portarlington to Tal more, 

94. An Act to empower the Norfolk Railway 
Company to make a railway from Wymondham 
to Diss. 

95. An Act to authorize the purchase of 
the Glasgow Southern Terminal Railway by the 
Glasgow, Barrhead, and Neilston Direct Rail- 
way Company, and tv amend the acts relating 
to the said company. 

96. An Act for making an alteration in the 
line of the Southampton and Dorchester Rail- 
way, and branches taoretvoun to Lymington and 
Eling ; and for other purposes. 

97. An Act for making a branch railway 
from the Southampton and Dorchester Rail- 
way at Moreton to Weymouth, and for other 
purposes. 

98. An Act to authorize an alteration in the 
line of the Lowestoft Railway, and to amend 
the acts relating to the Lowestoft Railway and 
Harbour Company. 

99. An Act to enable the Norfolk Railway 


n& Company to extend their railway to the tuwn of 


Great Yarmouth; and for other purposes. 
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RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


BY BARRISTERS OF THE SEVERAL 
COURTS. 


REPORTED 


aor Chancellor. 
Re Townsend. August 4, 1847. 


COSTS OF RE-CONVEYING MORTGAGED ES- 
TATE WHERE MORTGAGEE I8 LUNATIC. 


The costs of obtaining an order under 11 Geo. 
4, and 1 W.4,c. 60, for committee of a lu- 
natic mortgagee to re-convey the mortgaged 
property, must be paid out of the lunatic’s 
estate. 

Mr. Crawford presented a petition for an 

order under 11 Geo. 4, and 1 W. 4, c. 60, that 


Y | the committee of the mortgagee, who had be- 


come lunatic, might re-convey the mortgaged 
estate to the mortgagor, on payment by the 
latter of the rincipal, interest, and costs, except 
the costs of obtaining the above order. € 
cited the cases of arte Richards in the 
matter of Iewis, 1 Jac. & Walker, 264, and In 
re Baker, decided by Lord Lyndhurst, June 
20, 1827, as quoted in Shelford on Lunacy, p. 
278, (2nd edit.) 

Mr. Bacon, contra, referred to the case of In 
the matter of Marrow, 1 Cr. & Phil. 142. 

The Lord Chancellor said, that although the 


reasoning was not very satisfactory, he thought 
the two cases mentioned by the petitioner had 
settled the practice, and that the expenses of 


obtaining the order must come out of the lu- 
natic’s estate. 





Rolls Court. 
Newton v. Ricketts. July 28 & 29. 
INJUNCTION, —8UIT TO RECALL PROBATE. 


After probate has been granted, the court will 
not interfere to restrain parties who, tf the 
probate stands, would be entitled sy, “ad 
of the funds in respect of which it has 
granted, from dealing with those funds, 
merely because a suil has been instituted to 
recall the probate. It is necessary to show 
a probability of danger to the fund. 

Tus was a motion for a receiver of the per- 
sonal estate of the late Sir R. Ricketts, and an 
injunction against the transfer of a sum of 
60,000/. consols, which formed part of it, pend- 
ing a suit in the Ecclesiastical Court for the 
recall of the probate. Sir R. Ricketts died on 
the 8th of August, 1842, and probate was 
granted shortly after. The proceedings to pro- 
cure the revocation of the probate had reached 
the stage at which the probate is formall 
called in, on the 30th of May. The 60, 
stock had been transferred by the executors 
into the names of two trustces named by the 
testator, one of whom, who was also an execu. 
tor, had become the survivor, and the tranefer 
which it was sought to restrain, was stated to 
be merely consequential upon the sppointment 
of a second trustee. The nature of the trusts 
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did not appear. The motion, so far as it asked chases of land, unless it should be shown 
' for a receiver generally, was not pressed. that such investment was not a desirable 
Mr. pop and Mr. scabs J - one. 
motion, cited Atkinson vy. Henshaw, 2 Ves. In this case, lands had been purchased by a 
Bea. 85; Ball v. Oliver, 2 Ves. & Bea. 96;| railway company from the iriniten of the will 
Rutherford v. Douglas, | Sim. & Stu. 1115] ofa William Brown, the money had been paid 
Watkins v. Brent, 1 M. & C. 97; and Rendall! and was to be reinvested in the purchase of 
v. Rendall, 1} Hare, 152, to show generally the | other lands on the trusts of the will. The 
readiness of the court to protect property pend-| Master had made his re rt, and had found 
ing a litigation in the Ecclesiastical Court to/that it would be desirable that the money 
ascertain the parties legally entitled to dispose | should be invested in the purchase of two 
of it; and relied upon the length of time since | different pieces of land. The petition prayed 
the death of Sir R. Ricketts as a proof that | that the report might be confirmed, that proper 
rc pad no necessity for making the pro- conveyances might “# settled, Lp that rail- 
nsier. ; way company might be ordered to pay the costa 
Mr. Robson, for Lady Ricketts, one of the attendant | the reinvestment of tthe money. 
executors, contended that there must be proof |The words of sec. 80 of the act, after stating 
of a bond fide intention on the part of the any that it should be lawful for the court to order 
instituting the suit in the Ecclesiastical Court) the costs of the investment of money in other 
to prosecute it before a court of equity would | jands to be paid by the promoters of the under- 
a while in this case that proof was or pe were—* cena always, that the par 
wanting. of one application only for reinvestment in lan 
"Mr. Roupell and Mr. Hall, for Mr. Stratford, | shall be allowed, unless it shall appear to the 
in whose name the stock was standing. A recent! Court of Chancery in England or the Court of 
case of Connor v. Connor, (See 34 L. 0. 420,) | Exchequer in Ireland, that it is for the benefit 
before Lord Cottenham, was also mentioned, : of the parties interested in the said monies, that 
where there was a suit in the Ecclesiastical | the same should be invested in the purchase of 
Court for the recall of letters of administration, lands in different sums and at different times, 
in which the Lord Chancellor was said to have | in which case it shall be lawful for the court, if 
elpeel pian on terms of bringing the fund | jt shall think fit, to order the costs of any bec 
into court. investments to be paid by the promoters of the 
Lord Langdale said, that unless that which | undertaking.” sich cea see 
had been done by the Lord Chancellor in| Mr. Osborne appeared for the trustees. 
Connor vy. Connor should lead him to a dif-| Mr. Heathfield, for the railway company, 
ferent conclusion, it was his opinion that he’ yrged, that the act intended one application for 
ought not to interfere after probate had been | one investment only ; here the purchase money 
granted, unless some circumstance could ~be | was split, and there were two investments, and 
shown to lead him to apprehend that the fund | consequently two different titles to be investi- 
was in danger. Now, it was not pretended that | gated, the costs of all which would fall upon 
if the fund was dealt with in the mode directed | the company, and there was nothing to show 
by the will of the testator, it would be in any | that it would be for the benefit of the parties. 
er. The plaintiff was in this position | I'he Vice-Chancellor said, he was of opinion 
he might possibly establish his claim ; if he did | that under the words of the act the court was 
eo, it was possible that the conduct of the ‘authorized to give the costs of both purchases, 
trustees might make it more difficult for him to ‘unless it could be shown that the investment 
enforce it; butif it was not shown that there |was not a desirable one, which had not been 
was a prospect of danger to the fund, why |done in the present instance. 
should he interfere with “; — _ at 
t were legally entitled to with it? a : . 
is Lordship subsequent! stated that he had ERENT eT Caer mere 
inquired into the case of Connor v. Connor, and Munday v. Guyer. March 18, 1847. 
that he found that what was there done was | ppactice.—EVIDENCE.—EXAMINATION OF 
—o any way inconsistent with the — CO-DEFENDANT. 
¢ had expressed, and he should therefore) 17 hstanding the 6 & 7 Vict. c. 85, the 


refuse to interfere. 
The plaintiff i. ed to the Lord Chan- evidence of a co-defendant cannot be read 


cellor, who affirmed Lord Langdale’s decision. where both defendants have exactly the 














same cases. 

Wice-Chancellor of England. THe suit was instituted for specific perform- 
. ance of an agreement relating to a house at 

Esporte Martis. July 23, 1847. New Charlton, near Woolwich. The only point 


RAILWAY COMPANY. — INVESTMENT OF of an interest arose on the tender y the 
MONEY IN LAND.— CONSTRUCTION OF 8| defendant Guyer, of the evidence of his co- 
& 9 Vict. c. 18, 8. 80.—CcosTs. defendant as a witness on his, Guyer’s, behalf. 
Under the 8 & 9 Vict. c. 18, s. 80, the court|'The stat. 6 & 7 Vict. c. 35, s. 1, enacts, that im 

is authorized, upon an application for that | courts of equity one defendant may be examined 
purpose, in giving the costs attendant upon | on Lehalf oi a plaintiff, or a co-defendant, saving 
the investment of money in two distinct pur-| just exceptions, and that any interest such de- 
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fendant so to be examined may have in the 
matter, or any of the matters in question in the 
cause, shall not be deemed to be a just excep- 
tion to the testimony of such defendant, but 
shall only be considered as affecting or tending 
to affect, the credit of such defendant as a 
witness. 

‘Mr. Russell. and Mr. Pigott appeared for the 
plaintiff, and 

Mr. Bacon and Mr. Beales for the defend- 
ants. 

His Honour was of opinion, that in a case 
like the present, where the case of two defend- 
ants was precisely the same, one could not be 
examined as a witness for theother. Whatever 
might be the opinion of any other judge upon 
the proper construction to be put upon this act 
of parliament, he would decline to be the first 
judge to hold that one defendant could be ex- 
amined asa witness for his co-defendant, both 
having the same case. 





Queen's Bench. 


(Before the Four Judges.) 


‘The Proprietors of the Cork and Bandon Rail- 
way Company v. Cazenove. T.T. 1847. 


INFANT SHAREHOLDBR.— RALLWAY CALLS. 


‘The plea of infancy is not of itself an answer 
to an action for calls on a railway company 
under the 8 & 9 Vict. c. 16. 


Quere, Whether to an action for calls, brought 
under that statute, any other defence can be 
set up than one of those mentioned in the 
27th section of that act ? 


AssumpsiT for seven calls, The declaration 
contained seven counts, one for each call, and 
was in the common form allowed by the 8 & 9 
Vict. c. 16, (the Companies Clauses Consolida- 
tion Act,) s. 26, which enacts, “That in any 
action brought by the company against a share- 
holder it shal] not be necesgary to set forth the 
special matter, but only to declare that the de- 
fendant is the holder of one share or more, and 
is indebted in the sum of money, &c., whereby 
an action hath accrued.” The defendant 
pleaded, as to the first three counts in the de- 
claration, that the call claimed in each of the 
said three counts became due while he was an 
infant under age, and as to the remaining four 
shares, that he was c as the registered 
owner thereof, and that at the time he became 
such he was an infant under age, to wit, &c., 
and that since he had become of age he had not 
registered anew, nor done any act to make 
himself liable upon the original registration. 
Demurrer and joinder. 

‘Sir J, Bayley in support of the demurrer. 
This case depends on the 8 & 9 Vict. c. 16. 
That statute enacts, (s. 7,) that the shares shall 
be personal estate, and that (s. 8) every person 
who shall have subscribed a certain sum, and 
whose name shall have been entered on the re- 
gister, shall be deemed a shareholder. The 
21st eection enacts, that such calls shall ‘be 

d when demanded, and that the word share- 

Ider shall include his legal personal: repre- 


jin this plea is 
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sentative. The 26th section gives-a right of 
action for calls, and prescribes the form of the 
declaration, and the 27th section enacts, “ that 
on the trial or hearing of such action or suit .it 
shall be sufficient to prove that the defendant 
at the time of making such call was a holder 
of one share or more in the undertaking, and 
es such call oF in fact mh and notice 

reof given; and it shall not be necessary to 
prove the appointment of the directors who 
made the call, nor any other matter what- 
soever; and thereupon the company shall be 
entitled to recover what shall be due upon such 
call, with interest thereon, unless it shall appear 
that any such call exceeds the prescribed 
amount, or that due netice of such call was 
not-given, or that the prescribed interval be- 
tween two successive had not elapged, or 
that calls amounting to more than the sum pre- 
scribed for the total.amount of calls in one 


year had been made within that period.”” Thas 


section describes all that is necessary: for the 
maintenance of the action, and that is 
allowed to be set up in the defence. Infamcy 


of the shareholder is not one of the things al- 
lowed to be set up. [Mr. Justice Coleridge. 
Do you mean that nothing but what is there 
stated could be set up as a defence?] Yes. 
[Mr. Justice Coleridge. Then if the defendant 
was a married woman, that fact could not. be 
set up in answer to the action.] It could mot. 
The legislature meant to make every registered 
oor ag ap pris in the cases there 
stated. It could not allow an inquiry in every 
case as to how a person at pe Ba 
That infants might be shareholders was a fact 
contemplated by the statute, for the 79th 
section expressly declares that an infant may 
vote by his bagi and that his vote may be 

ven in person or by praxy. 
J Mr. Crompton on the ar side. I is 
a common law defence, and cannot be 
away, except by the ¢ 8 worde of a statute. 
There. are no such words in this statute. It-ie 
true that this statute declares that all persons 
who are registered shareholders are to be liable 
to calls, and that in this enactment there is no 
exception of any pope class of persoas, 
but the old rules of the common law must be 
applied to construe such an enactment. .An 
infant in all things which stand to his benefit 
shall have the favour and protection of the lew, 
and in such matters is like other men, but not 
in things not to his benefit. ar sal 

The same doctrine is fully enforced in Stowell 
v. Lord Zouche.® The Statute of Bailiffs says, 
that all persons who are bailiffs shall account 
and shall be liable to-be taken in execution, yet 
an infant ehall not be taken in execution, 
though he may be a bailiff. The general ex- 
pressions used in the statute cannot put an end 
to a common law nght, and the defence eet up 

a eufficient anewer to 

the action, 


Lord Denman, C.J. The statute makes re. 
gistered shareholders liable for calls. The de- 
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fendant bears that character ; that ie not denied, 
but rather admitted, in the plea. But then it 
is-eaid that he was an infant when he became a 
shareholder. That is not at all an answer to 
this action. If the circumstanees-under which 
he became a shareholder were euch as to 
prevent him from making a lawful contract, or 
if he had on coming of age repudiated the 
contract, that fact should have been pleaded. 
Bat az the statute contemplates the holding of 
these-shares by an infant, the mere plea of 
infancy as an answer to an action for calle is 
not sufficient. With respect to the calls coming 
due subsequent to his coming of age, his ac- 
quiescence there sets up the whole transaction. 

Mr. Justice Patteson. The general rule of 
law in favour of infants is not now the subject 
of doubt. The question here is confined to the 
construction of the act of parliament which 
makes the holder of shares liable to calls upon 
all the shares held by him. Then who may 
be -a holder. of shares? Among others, a 
minor may, for the 79th section expressly 
enables him to vote ag such in a particular 
manner. 

Mr. Justice Coleridge concurred. 

Mr. Justice Erie. The defendant’s plea 
shows that he had permitted his name to be on 
the register after be became of age. That was 
a ratification of his previous acquisition of his 
* ‘ 

Judgment for the plaintiff. 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Law Courts. 
EVIDENCE. 
ADMINISTRATOR. 
See Judgment of Manor Court. 
ADMISSIONS. 
‘Construction of notice.—In an action ona 
bill of exchange alleged to have been accepted 
the defendant, under the style and ‘firm of 
. & Co., an order was made by consent, to 
admit the hand-writing of the acceptance. The 
notice to admit was as follows :—* Bill of ex- 
change for 121/. 10s. drawn by the plaintiff, 
and directed to the defendants as A. & 
- and a by B. for the defendants as 
A. & Co., able, &c., and indorsed, &c:: 
Heid, that this admission precluded the defend- 
ants fromi denying the authority of B. to bind 
the firm of A. & Eo. by such acceptance, and 
was not a mere admission that he signed an ac- 
ceptance purporting to bind that firm. Wilkes 
v. Hopkins, 1 C. B. 737. 
AMBIGUITY. 
See Contract. 
CONTRACT. 
Ambiguity.—Parol evidence.— The defendant, 
by a written contract, agreed to sell the plaintiff 


60 tons of ‘ware potatoes,” at 5/.aton. It 
appeared in evidence, that in the neighbour- 
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hood three qualities of potatoes were known, 
“wares, middlings, and chats,” wares being 
the largest and best: Held, that evidence was 
not admissible to show that the plaintiff had in 
fact contracted for the sale to him ofa seer 
lar kind of ware potatoes, viz., ‘“‘ Regent’s 
wares, whilst those offered to him by the de- 
fendant were of an inferior kind, viz., “‘ Kidney 


wares,” Smith vy. Jeffreys, 15 M. & W. 561. 
DEED. 
See Recitals in Deed. 
DOCUMENTS. 


Place of custody.—At the trial of a feigned 
issue to ascertain whether certain townships 
composing a parish were cntitled to the sepa- 
rate appointment of overseers, the master of the 
workhouse of the union in which the = ish 
was situate produced certain bastardy bonds 
from the year 1716, which he stated he received 
about four years ago, but had no knowledge 
whence they came. 

Held, that this evidence was properly received, 
the workhouse being the natural repository for 
such documents, and one in which it was rea- 
sonable to expect to find them. Slater y. 
Hodgson, 33 L. O. 189. 

See Inspection of Documents. 


ESTOPPEL. 
See Judgment of Manor Court. 


FALSE IMPRISONMENT. 

Special damage.—In an action of trespass 
and false imprisonment, where the plaintiff was 
committed to prison by the defendants, and ex- 

nses were incurred in an unsuccessful attempt 

y the plaintiff to obtain his disch by suing 
out a writ of habeas corpus : Held, that, if these 
expenses were admissible in estimating the 
amount of damages, they could only be given 
in evidence under an allegation of special da- 
mage in the declaration. Spence v. Meynell 
and another, 33 L. O. 92. 


HEARSAY. 
See Secondary evidence. 
INSPECTION OF DOCUMENTS. 


In an action by an allottee of shares in an 
abortive railway company against a provisional 
committee-man to recover back the deposit, the 
court will order the defendant to allow the 

laintiff to inspect and take a copy of the par- 
iamentary contract and subscribers’ agreement, 
if it appear that those documents are in the 
possession or control of the defendant. Stead- 
man v. Arden, 4 D. & L. 16. 
Case cited in the judgment: Marrow v. Sanders, 
3 Moore, 671; 1 Brod. & B. 318. 


.JUDGMENT OF MANOR COURT. 

How proved.— Effect of former judgment 
against aieuistreien. — Estoppel. The judg- 
ment of a manor court in a plea of debt is suf- 
ficiently proved by production of a minute in 
the court books, containing entries of the plead- 
ings, bat setting forth, as to the judgment, only 
a ade of caption, names of parties and suitors 


466 


of the court, and a memorandum that a venire 
facias was executed, verdict found for plaintiff, 
and final judgment entered for debt and costs, 
specifying the amounte :—the deputy steward 
of the court stating that he was present at the 
trial, and that it was not usual to draw up a 
more formal judgment ; and it appearing that a 
levari facias had issued, reciting a judgment in 
terms corresponding with the entry. 

An administrator sued in the manor court 
for debt due from the intestate, pleaded, no 
assets. Replication, that he had assets. Issue 
thereon, and verdict for plaintiff. Judgment 
was entered up, execution issued, and nulla 
bona returned. Plaintiff declared in debt, 
setting forth these proceedings, and alleging 
that defendant had, at the time of the recovery, 
assets to be administered, and had eloigned 
and wasted them. Plea, that, at the time of the 
recovery, defendant had fully administered, &c., 
omg» this, that he had eloigned or wasted, 

c. 
the issue, defendant could not prove that all 
assets which had come to his hands at the time 
of the former recovery had been duly adminis- 
tered. And that the plaintiff might take this 
objection without having replied the former re- 
covery as an estoppel. 

Q. B. 756. 


LIMITATIONS, STATUTE OF. 


Analytical Digest of Cases: Common Law Courts. 


who possessed other stock of the same descrip- 
tion. B., after some years, sold out all his 
stock, including the 1,000/. B. made pay- 
ments to A. equal to 5 per cent. upon that sam 
until A.’a death. After the death of A., her 
executor wrote to B. referring to the transac- 
tion as aloan of money. B. in reply asserted 
that he was employed by A. to purchase an 
annuity for ber, and that he had done so. No 
purchase of an annuity was proved: Held, that 
there was evidence to go to the jury in support 
of = “ee for money lent. Howard v. Danbury, 
2U. B. 803. 


Case citedin the judgment: Harrington v. Mec- 
morris, 5 Taunt. 228. 
NEGLIGENCE. 

1. Improper driving.—In an action on the 
case for im r and negligent driving, in 
which the ration alleged generally, that 
the injury to the plaintiff was caused by the 


Issue thereon, Held, that, on the trial of | improper and mp brah driving of a horse and 


phaeton by the defendant; it was keld com- 
petent for the plaintiff to show that the defend- 
ant drove the horse in a bit or bridle that was 
not suitable for the purpose. 


Improper driving means a neglect to possess, 


Dawson y. Gregory, 7 \or to use, the requisite degree of skill or 


strength for the safe conduct of the horse. 
Hall y. Borratt, 33 L. O. 258. 
2. Gas company.—A gas company incorpo- 


Payments on account within siz years.—A.,|rated by act of parliament, with the 
an attorney, being indebted to B. in several! powers to take up pavements, &c., for the pur- 


sums on bond and simple contract, beaguirn 


interest, from time to time stated accounts wit 


B., in which he debited himself with the in-| belonging to the p 


terest, and took credit for payments which he 
made from time to time, on account of B., for 
the rent and tithes of a farm occupied by B., 
and other disbursements. The latest of these 
accounts was stated in 1823, and a balance 
was struck therein in favour of B.: up to that 
time the rents and tithes had nearly balanced 
the interest, but the rents were then con- 
siderably reduced. Afterwards A., who took 
considerable part in the management of B.’s 
affairs, continued to pay the rents and tithes 
on B.’s account, and state| a further account 
with B. in writing, in which he took credit for 
the payment of rent and tithes, but inserted no 
item on the debit side. The latest account 
stated was in 1842. B., in 1843, sued A. for 
the sums due on simple contract, and interest 
thereon. 

Held, that the facts above stated were evi- 
dence for the jury, from which they might find 
that the payments of rent and tithes since 1823 
were payments made on account of the interest 
due on the simple contract debts, so as to take 
the case out of the Statute of Limitations. 
Worthington v. Grimsditch, 7 Q. B. 479. 


Cases cited in the judgment: Ashby v. James, 
th & W. 542; Waugh v. Cope, 6 M. & 
” 97. 


MONEY LENT. 


ee of laying down and repairing mains, pipes, 
ba. had for some years supplied gas toa Laie 

Jaintiff ; the only means of 
shutting it off being by a stop-cock within the 
house, the key of which was kept by the oc- 
cupier. The last tenant, on quitting, gave 
notice to the company that he should not re- 
quire any further supply ; and one of their 
workmen, at his request, removed a chandelier 
from one of the rooms, leaving the end of the 
pipe properly secured. The internal fittings 
were the property of the plaintiff. Whilst the 
house remained untenanted, the gas, by some 
unexplained means, escaped, and an explosion 
took place, by which the house was consi- 
derably damaged. 

In case against the company, alleging a 
breach of duty on their part in not taki 

oper means to prevent the influx of the gas 
into the house, the judge having, upon the 
above facts, directed a nonsuit, the court de 
clined to interfere. 

Negligence on the part of the plaintiff was 
held to be an admissible defence under the plea 
of not guilty. Holden v. Liverpool New Ges 
Company, 3 C. B. 1. 

Case cited in the judgment: Bridge v. Grand 

Junction Railway Company, 3 M. & W. 244; 
6 Dow]. P, C, 340. 


NEW TRIAL. 
Verdict against evidence.— Rejection of ewi- 
dence.—The court will not grant a new trial 


Evidence to support count for.—A., in 1837, ; on the ground of the verdict being against evi- 
transferred 1,000/. in the 4 per cents. to B.,' dence, if it appear upon the notes of the trial 
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that evidence had been improperly rejected, 
which, if received, would have warranted the 
jury in returning the verdict sought to be set 


The plaintiff, in the farther and better par- 
ticulars of his demand, delivered under a judge’s 
order, omitted all mention of a sum for which 
he had given the defendant credit in the par- 
ticulars delivcred with the declaration. At the 
trial, it appeared that the further particulars 
were alone annexed to the record; but the de- 
fendant offered in evidence the particulare in 
which the credit was given tohim. The under- 
sheriff having refused to receive these icu- 
lars in evidence, the jury notwithstanding found 
a verdict for the defendant. On motion for a 
new trial, on the ground of the verdict being 
against the evidence: Held, that the court 
would not grant a new trial, as the particulars 
tendered in evidence ought to have been re- 


ceived, and, if that had been done, the verdict | 


would have been warranted. Boulton v. Pritch- 
ard, 4 D. & L. 117. 
NISI PRIUS, OBJECTIONS AT. 
See Way, right of. 
NOTICE TO QUIT. 

Proving notice by copy, without notice to pro- 
duce.—A written notice to quit may be proved 
by production of a copy, though no notice has 
been given to produce the original, Doe d. 
Fleming vy. Somerton, 7 Q. B. 58. 

Cases citedin the judgment: Kine v. Beaumont, 


2 Bro.& B. 288; Swain v. Lewis, 2 Cro. M. 
& R. 261; S.C. 3 Tyr. 998, 


NOTICE TO ADMIT. 
See Admissions. 


PAROL EVIDENCE, 
See Contract. 


POST-MARK. 


Semble, if the post-mark of a letter be given 
in evidence, it ought to be proved, either by 
persons from the post-office, or by persons who 
are in the habit of receiving letters from that 
— Woodcock vy. Houldsworth, 16 M. 

. 124. 


PRIVILEGED COMMUNICATION. 


See Slander. 

PRODUCTION OF DOCUMENTS. 

See Notice to quit. 

RECITALS IN A DEED, 

A., by a deed, in which it was recited, that 
he was seised in fee, mo to B. in fee. 
Indorsed on this deed was a memorandum, 
i by C., “that by an indenture of sur- 
charge, bearing date, &c., the within premises 
were charged by me, the purchaser of t uity 
of redemption thereof, with the payment 0 the 
further sum of 325i. and interest.’ 

Heid, that thie amounted to an admission 
by C. that he came in under A., and that he 
was therefore bound by the recital that bound 
A. Doe d. Gaisford vy. Stone, 3 C. B. 176. 
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REJECTION OF EVIDENCE. 
See New Trial. 
SECONDARY EVIDENCE. 
Sufficient search.—Hearsay.—On examina- 


tion before removing magistrates, it was de- 
posed, in order to let in secondary evidence of 
an indenture of apprenticeship (not parochial), 
that D. had possession of it after the appren- 
tice’s death, and had stated, in answer to an in- 
quiry, that she, D., had given it to S., the mas- 
ter of a workhouse in which D. was an inmate ; 
that S. was dead, and S.’s widow had stated, in 
answer to inquiry, that she had searched S.’s 
ao but could not find the indenture, and 

ad given up all the parish papers to an assist- 
ant overseer: it was further deposed, that the 
said overseer, in answer to inquiry, that he had 
examined the papers, but did not recollect see- 
ing the indenture, and had handed over the 
papers to another assistant overseer: and it 
was proved, that this last had searched the 
papers, but could not find the indenture: that 
the master and matron of a workhouse, in which 
D, (after the inquiry first stated) had died, 
stated, that no papers were found in D.’s pos- 
session at her death: that the widow of the so- 
licitor who prepared the indenture stated, that 
her husband’s Lc ge were in possession of P.; 
and that the sai pers in P.’s possession 
were searched, but the indenture could not be 
found. On this proof, the magistrates received 
the secondary evidence. On appeal, proof was 
given as above, and also direct proof of the 
search of the papers by S.’s widow. 

On this proof the sessions received the se- 
condary evidence: Held, 

Ist. That the magistrates and the sessions 
were to judge for themselves, whether the proof 
of bond fide search was satisfactory, and that 
this court could not disturb their conclusion 
without seeing that it was one which they could 
not legitimately come to. 

2ndly. That the conclusion here appeared le- 
gitimate in each case, and could not be im- 
peached as derived in part from hearsay evi- 
dence. Reg. v. Inhabitants of Kenilworth, 7 
Q. B. 642. 

Cases cited in the judgment: Rex y. Morton, 4 
M. & S. 48; Rex v. Denis, 7 B. & C, 620; 
Bishop of Meath v. Marquis of Westminster, 3 
N.C. 183, 200. 


SLANDER, 

Privileged communication.— Evidence of er. 
press malice,—To an action for a libel the de- 
fendant pleaded not guilty, and a justification. 
He offered no proof of the justification, but gave 
evidence to show that the document was pub- 
lished under circumstances rendering it a pri- 
vileged and private communication between 
defendant and a third party. ; 

Heid, that the jury, in forming their opinion 
(upon the first issue) whether or not the com- 
munication was privileged, ought not to take 
into consideration the fact that the justification 
had been pleaded and abandoned. Wilson v 
Robinson, 7 Q. B. 68. 
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UNDERTAKING TO GIVE MATERIAL EVI- 
DENCE. 


1. A letter written and posted in county A., 
and addressed to, and received by, the plaintiff 
in county B., whereby the defendant admits a 

rt of the debt claimed in the action, is evi- 

ence sufficient to satisfy the plaintiff’s under- 
taking to give material evidence-in county A. 
Hail v. Story, 16 M. & W. 63. 

2. In an action for goods sold, the - plaintiff, 
who was bound by an undertaking to give 
material evidence in the county of Durham, 
gave in evidence a letter written by the defend- 
ant, admitting of the claim, which letter 
was in Durham and received in York- 
shire. Held, sufficient to satisfy the under- 
taking. Hall v. Storey, 4 D. & L. 345. 


Case cited inthe judgment: Gilling v. Dugan, 1 | parts 
C. B. 8 


VERDICT AGAINST EVIDENCE. 
See New Trial. 


WAY, RIGHT OF. 

Evidence of agreement to explain acts of re- 
pair.— Objections at nisi prius.—Defendant, at 
nisi prius, to prove a public right of way over 
plaintiff's land, showed acts of repair done ina 
certain year by C., the township surveyor. 
Plaintiff offered to prove in answer an agree- 
ment made in that year, between C. and the 
steward of plaintiff’s predecessor, that C., in 
consideration of 1epayment by the steward, 
should repair a road, which, according to plain- 
tiffs case, was the road now in question. De- 
fendant’s counsel objected, because it did not 
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THE EDITOR’S LETTER BOX: 

THE next volume of the Legal Observer- 
will be further enlarged, in order to increase 
the number and value of the Reports or Ra« 
cenr Decisions; without curtailing any ‘of: 
the Original Articles, or select Information, for 
which the Work has been distinguished. We. 
trust, indeed, to improve also the scope of our 
original disquisitions. 

In carrying this improvement into effect, and 
to enable the Reports of Cases and other Court 
business to be collected together and readily. 
referred to—the work will be divided into two: 


The 1st Part, containing original articles on. 
all projected alterations in the Law and Prac. 
tice ;—the state of the Profession and measures: 
for its improvement ;—New Statutes, with ex- 
planatory. notes and disquisitions on their con- 
struction ;—Parliamentary Bills, Reports and 
Returns : —Notes or Commentaries on import- 
ant Decisions in Common Law, Equity, and 
Conveyancing :—the Law of Railways, Insur-- 
ance, and other Joint Stock Companies :—Re- 
view of New Books:—The Law of Attorneys: 
and Costs, and the Examination of Articled 


| Clerks : — Proceedings of Law Societies : — 


Legal Biography ; Correspondence; Profes- 


appear that the steward, in that character, had | sional Lists, &c. 


authority to make suchagreement. ‘The judge 
received the evidence, which was not further 
objected to; and plaintiff had a verdict. 

On a motion fur a new trial, on account of the 


improper reception of evidence, the former ob- | 


jection was renewed, and it was argued, also, 
that the evidence, when given, did not show 
that the road to which the agreement related 
was the same as that now in question. 


all the Courts 
leading subjects adjudicated upon; — Cause 


The 2nd Part containing original and early 
Reports of every important Decis‘on in all the 
Superior Courts, by Barristers of the several 
Courts :—New Rules and Orders of Court ;— 
an Analytical Digest of all Reported Cases in 
—- classified according to the 


Held, 1. That (assuming the roads to be | Lists ;—Circuits ;—Sittings ; and every other 
identified) the agreement, even if the steward | information relating to the business of all the 
had no eufficient authority, was evidence to} ports. 


explain the fact of repair, and was properly 
admitted. 

2. That, if the evidence failed to identify the 
roads, that objection should have been made at 
nisi prius, when the defect appeared, and the 
judge should have been requested to strike the 
evidence out of his notes, and that point could 
not now be raised. 


Ferrand vy. Milligan, 7 
Q. B. 730. 


WITNESSES. 

Commission to eramine.— Upon a motion, on 
the part of the defendants, fora commission to 
examine witnesses abroad, it was required that 
it should appear to the satisfaction of the 
court, upon an affidavit from their attorney, 
that the evidence of the witnesses proposed to 
be examined was material and necessary to the 
— of theaction. Healy v. Young, 2C. B. 

02. 





The price will remain the same as at present, 
viz. ; 8d., or stamped 9d. 





A correspondent at Birmingham refers 
“Tacitum” to the 6th section of the New 
County Courts Act, which repeals the 8 & 9 
Vict. c. 127, and every other act, &c. so far as 
the same affect or relate to the jurisdiction, &c. 
of that court or give jurisdiction to any other 
court, &c.; sect. 7 provides for proceedin 
commenced previously to the passing of the 
act, and the sects. 98 and 99, for unsettled 
judgments, &c. in courts holden by virtue of 
that act, or under any act repealed by that act, 
for the payment of any debt, &c. 

‘The letter from Rochester shall be inserted. 

We will endeavour to procure a fuller report 
of the case of Richard vy. Kingdon, 33 L. O. 477. 
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“ Quod magis ad nos 


Pertinet, et nesciregmalum est, agitamus.” 


Hogar. 





PRIVILEGE OF MEMBERS OF PAR-|been on this oceasion at chambers, and 


LIAMENT FROM ARREST. 





Tas subject, which was discussed in a 
former number," as a question of law, has 
subsequently, as it might readily have bon 
anticipated it would have done, bes: 


brought under the consideration of one of| 4, 


the learned judges sitting at chambers, as 
a matter of judicial decision. 

Mr. Thomas Duncombe, one of the 
members for the Borough of Finsbury, 
whilst sojourning in Yorkshire, was ar- 
rested under a writ of capias, addressed to 
the sheriff of that county, on the 3rd of 
September, and applied to Mr. Justice 
Williams, the sitting judge at chambers, to 
be discharged, on the ground that he was 


exempted from arrest by reason of his ithat its assertion never fails to reflect dis- 


privilege as a member of parliament. The 
authorities to which our readers’ attention 
have already been directed were nearly all 
brought under tlie notice of the learned 
judge, who finally made an order for the 
discharge of the defendant from custody, 
upon condition that no action should be 
brought for the arrest. 


As we ventured to intimate, the extent), 


of the privilege is involved in some doubt, 
and in such a case the learned judge was 
clearly justified in deciding in favour of 
liberty. The Jearned judge’s order, how- 
ever, may become the subject of an appeal 
to the court in which the action is depend- 
img, in Michaelmas Term, and we confess 
we should be glad the question was more 
fully discussed than it appears to have 


* See ante, p. 336. 
Vou. xxx1v. No. 1,019. 


that its determination was founded on 
something more solid and satisfactorythan 
a vague passage from Blackstone’s Com- 
rentaries,? a work which with all its merit 
cannot be regarded as the most precise or 
accurate legal authiority. 

Concurring with those, however, who 
sire to see our legislative institutions re- 
spected as well as powerful, we should 
greatly prefer finding the question set at 
rest for ever, by the voluntary relinquish- 
ment of a privilege which the altered cir- 
cumstances of society no longer renders 
necessary for the preservation of parlia- 
mentary independence. That the aban- 
donment of such an odious distinction 
would be expedient, can scarcely be denied 
by those who agree with us in considering 


credit not ouly on the individual who 
resorts to such a protection fron the ascer- 
tained claims of a creditor, but also upon 
the body who struggle to maintain an 
exemption from the operation of laws 
the pressure of which is seldom complained 
of by any but the improvident and dis- 
honest. 

It will be recollected that in the session 


‘before the last, a bill was introduced by 


Lord Brougham on this subject; and 
doubtless it will be again brought forward. 
We shall, therefore, in our next number, 
while the matter is before the public, 
enter somewhat at Jength in‘ thi ‘eneral 
policy of the question. .- 


‘t 


b} Blac.t_” 
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Vacation Fees spon Issuing Fiats in Bankruptcy. 


VACATION FEES UPON ISSUING |ject of the Bankruptcy Laws,—the equal 


FIATS IN BANKRUPTCY. 





A report has gone the round of the 
morning papers, of a statement alleged to 
have been made by Mr. Lloyd, of Milk 
Street, as to the expense of obtaining the 
Lord ,Chancellor’s signature to a fiat in 
bankruptcy, which, we understand, is in- 
correct, and which we have been requested 
to notice. 

Mr. Lloyd is erroneously supposed to 
have stated that he had paid a sum of 
14/1. 14s. for obtaining the Chancellor’s 
signature to a fiat issued at the instance of 
a bankrupt, upon a declaration of Insol- 
vency. We understand the fact to have 
been, that Mr. Lloyd stated he paid the 
sum of 12s. 6d., being his proportion of 
the expenses of a journey to obtain the 
Chancellor’s signature, in addition to the 
ordinary fees paid upon the issue of a fiat, 
which, we believe, amount to LJ. 12s. 6d. 
in the first instance, and a further sum of 
8i. 7s. 6d., making together the 10/. re- 
quired by the stat. 6 Geo. 4, c. 16, s. 4. 

The additional sum of 141. 14s. would 
have amounted in certain cases to a positive 
prohibition. It greatly exceeds the com- 

ensation allowed to a solicitor in many 
instances for his personal exertions in 
working a fiat from first to last. We were 
quite sure, even before we made the in- 
quiry, that there must have been an error 
in the statement: it would have been 


perfectly monstrous to impose a tax of 


such magnitude either on a bankrupt de- 
siring to divide the remnant of his estate 
amongst his creditors, or upon creditors 
suing out a fiat with the view of adminis- 
tering a bankrupt estate. The payment of 
even so small a sum as 12s. 6d., in addition 
to the usual fees, however, we consider 
objectionable in principle. Those who 
practise in the Court of Bankruptcy com- 
plain, not without some show of reason, 
that they have no vacation. A commis- 
sioner sits in that court six days in every 
week, all the year round, for the purpose 
of opening fiats, hearing cause shown 
against summonses served on trader 
debtors, considering the sufficiency of 
bonds entered into under the statute 1 & 2 
Vict. c. 110, 8. 8, and disposing of other 
business of a peremptory nature. 

The.urgency and uncertainty of com- 
mercial transactiqgs renders this continu- 
gus attention to the. affairs of a bankrupt 
more than expedient. It is indispensable 
to effectuate that’ which is the great ob- 

“2 2 
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distribution of the bankrupt’s property 
amongst all his creditors. A fiat sued out 
at the instant, is frequently the only means 
the law 
or a well-informed creditor is prevented 
from protecting himself from loss at the 
expense of all the other creditors, by 
sweeping away the entire property of a 
trader. 
executions issued, as well during the long 
vacation as at other periods of the year. It 
is only reasonable, therefore, that the ma- 
chinery by which the Bankrupt Laws are 
put into operation should be equally ac- 


“pbb oas by which an importunate 


Judgments may be signed and 


cessible at every period. 

No one could desire that the Lord Chan- 
cellor, who needs relaxation at least as 
much as any other member of the profes- 


sion, should remain in town during the long 


vacation, merely to affix his signature to 
fiats in bankruptcy. Means might readily 
be devised by which a direct personal a 
‘ge tas to his lordship in such case cou 

e dispensed with. By analogy to the 
practice of the Common Law Courts, it is 
now understood, that one of the equity 


judges remains in London or its neighbour- 


hood during the long vacation, to attend to 
applications that do not admit of postpone- 
ment. The vacation judge might surely 
be entrusted with the charge of signing 
fiats, which, we apprehend, is a mere 
ministerial duty, when the preliminary 
forms have been complied with and are 
regular. 

At all events, we are. satisfied that the 
attention which has now been directed to 
the subject, will prevent the establishment 
of an objectionable practice. When the 
emoluments of professional men have been 
reduced to so low a scale, as to render it 
questionable to some persons, whether the 
profession can continue to be conducted in- 
dependently, it is certainly not the time 
for imposing an additional burthen on 
suitors by the creation of new official fees 
ofany amount. The reduction, if not the 
total abolition, of official fees, is one of the 
objects to which all who are sincerely de- 
sirous of seeing the profession placed on a 
better footing might advantageously direct 
their efforts. 

We ought perhaps to add, that it is only 
when a fiat issues upon a bankrupt’s own 
petition, under the 7 & 8 Vict. c. 96, that 
the Chancellor's signature is necessary. In 
ordinary cases, the fiat is signed by one of 
the masters. 





Law of Attorneys-—New Statutes effecting Alterations in the Law. 47 
torney does not prevent the debt from at 


LAW OF ATTORNEYS. 
taching, but only operates to prevent an 
EFFECT OF THE NON-DELIVERY OF A/action being brought to recover it,” The 
SIGNED BILL UNDER A PLEA OF SET-OFF. | motion for anew trial was therefore refused. 


Tne provision of the statute which |——————————_—ArInG ATTRRA 
obliges a solicitor or attorney to deliver a NEW rae 
signed bill to the party charged one month ° H 
before action, was the subject of judicial 
construction in a recent case in the Court 
of Queen’s Bench.¢ To an action of as- 
sumpsit the defendant pleaded, as to part 
of the amount claimed, that the action was 
_ brought to recover fees due to the plaintiff 
as an attorney, and that no signed bill had 
been delivered pursuant to the statute ; 
and he also pleaded a set-off to the whole 
declaration. At the trial the plaintiff 
showed that there had been several money 
advances made by him to the defendant, 
but was unable to prove the delivery of a 
signed bill, so as to maintain the action for 
services as an attorney. The defendant, 
however, in endeavouring to meet the 
plaintiffs claim as proved under his plea of 
set-off, put in evidence an account rendered 
to him by the plaintiff, by which the latter 
charged himself with some sums due to the 
defendant, and on the other side discharged 
himself by items due for his costs as an at- 
torney. The result of the account was, 
that there was a balance of 53/. due to the 
plaintiff, but if the item for costs were ex- 
cluded, there would be a balance of 201. 
due to the defendant. 

Mr. Justice Erle, who tried the cause 
at nisi prius, held, that the defendant 
having put in the account, must be taken 
to have put in both sides of it, and was not 
entitled to withdraw from consideration the 
amount of the costs, upon the ground that 
the plaintiff could not recover them, inas- 
much as no signed bill was proved to have 
been delivered. The plaintiff, upon tls 
ruling, had a verdict on the issue raised by 
the plea of set-off, the issue being entered 
for defendant on the plea denying the de- 
livery of a signed bill. An application was 
afterwards made to the full court for a new 
trial on the ground of misdirection, and it 
was urged that the plaintiff could not be 
permitted to set off his bill of costs, not 
being in a position to recover these costs, 
as no signed bill had been delivered by him. 

The court after taking time to consider, 
upheld the ruling of the learned judge at 
nisi prius, and overruled the objection, ex- 
pressly on the ground that “the non- 
delivery of a signed bill of costs by an at- 
eee 


© Harrison v. Turner, 16 Law J., 295. Q. B. 
















































THE CITY OF LONDON 8MALL DEBTS COURT. 
10 & 11 Vict. c. lxxi. (Local). 


An Act for the more — try of Small 
Debts and Demands within the City of Lon- 
don and the Liberties thereof. [2nd July, 
1847.] | 

ConsTITUTION oF THE CouRrT, OFFICERS, 


c. 

5 & 6 W. 4, c.94. Actions to be hereafter 
commenced in the Sheriffs Court, for sums not 
above 2UI. to be heard and determined under the 
provisions of this act.—Whereas by an act of 
Pasa passed in the session of parliament 

dinthe 56 & 6 W. 4, c. xciv., intituled “An 
Act for amending and consolidating the Acts of 
Parliament for the Recovery of Small Debts in 
the City of London and the Liberties thereof, 
and for enabling the Goods of the Debtors to 
be taken in execution,” the various acts then 
in force for establishing and regulating the 
Court of Requests in the city of London for the 
recovery of small debts within the said city and 
the liberties thereof,and thereby severally recited, 
were repealed ; and by the said act certain per- 
sons therein named or referred to were nomi- 
nated and appointed commissioners of the said 
Court of Requests, to sit as usual in the said 
court for the period and in'the rotation therein 
mentioned; and by the said act powers were 
granted for the establishment of the said court, 
and for carrying on the business thereof: And 
whereas the ay of London is a county of itself: 
And whereas the Sheriffs’ Court® of the city of 
London is a court of ancient jurisdiction, hav- 
ing cognizance of all pleas of personal actions 
to any amount: And whereas it is expedient 
that the manner of a the said court 
for the recovery of small debts and demands 
should be altered and regulated, and that the 
Court of Requests established under the said 
recited act of parliament should be abolished : 
May it therefore please your Majesty that in 
may be enacted; And be it enacted, 

1, That all pleas of personal actions, where the 
debt or damage claimed is not more than 20/., 
whether on balance of account or otherwise, 
which shall hereafter be commenced or tried in 
the Sheriffs’ Court, shall be holden in the said 
court without writ, and shall be heard and de- 
termined in a summary way, and according to 
the provisions of this act: Provided always, 
that the said court shall not, under the pro- 
visions of this act, have os of any ac- 
tion of ejectment, or in which, although the 
debt or claimed may not exceed 202., 

4 This act abolishes the City Court of Re- 

vests and extends the jurisdiction of the 
heriffs’ Court. The court, re it will have 
the power, will not be called the ounty Court, 

but retain its ancient name. ¥ 2 
ya 





i ‘Le 
abéve shall be in question, Se ee 
8 a iom, or in which the ya- 
lidity of any se, bequest, or limitation 
under any will or settlement may be disputed, 
or in any action for any libel or slander, or for 
criminal conversation, or for seduction, or for 
breach of promise of marriage. 

2. All other actions and proceedings to be 
carried on as if this act had not p —That 
all pleas of personal actions, and all other pro- 
ceedings in the Sheriffs’ Court, except the trial, 
under the provisions of this act, of pleas of per- 
sonal actions where the debt or damage claimed 
is not more than 20/., or, not being more than 
20/., is excepted from the provisions of this 
act, shall and may be commenced and carried 
on oy pont this ade been 

; and all ings in actions 
“2 the debt 7 damage claimed is not more 
than 20/., which may have been actually com- 
menced in the Sheriffs’ Court before the com- 
mencement of this act, and which might have 
been commenced in the said court under the 
provisions of this act, shall be continued, exe- 
cuted, and enforced against all persons lable 
thereto in the same manner as if they had been 
commenced therein under the provisions of 
this act; and all other — in the said 
court, not bein roceedi im personal 
actions where the debe or on claimed is 
not more than 20/., and which could not have 
been commenced in the said court under the 
provisions of this act, shall be continued, exe- 
cuted, and enforced against all persons liable 
thereto in the same manner in all respects as 
they might have been continued, executed, and 
enforced in case thie act had not passed. 

3. Court to be held at Guéldhall.—That the 
said court shall, as well for the purposes of 
this act as for all other purposes, be held at the | 
Guildhall within the city of London, or at such | 
other place within the said city as the mayor, | 
aldermen, and commons of the said city in' 
common cortncil assembled shall from time to | 
time by any order direct or appoint. 

4. Mayor, &c., to appoint days and place for 
holding court.—That it shall be lawful for the | 
mayor, aldermen, and commons from time to 
time to appoint the place and day or days for 
holding the Sheriffs’ Court for the — of 
this act ; and the order for the first holding ef | 
the said eourt for the purposes of this act shall 
be published in two London daily morning 
newspapers, and shall be stuck up at the prin- 
cipal door or entrance of the said Guildhall, 
and shall be continued so stuck up for the 
period of one month at the least before the day 
appointed for the first holding the eaid court. 

5. After commencement of this act existing 
Court of Requests to be abolished.—That from 
and after the commencement of this act the 
said existing Court of Requeste for the re- 

‘ covery of small debts im the said city and the 
liberties thereof shall be abolished ; and the. 
said recited act of partiament of the session 

_ held in the 5 & 6 W. 4, shall be and the same 
ig “eer repealed. 

6. All proceedings commenced under reeited 


Now Shatmtse qfirating diteretinns ia the Jas, 


act in Court of Requests te. be continued tx 
Sheriffs’ Court under this act.—That all pro- 
ceedings in the said Court of Requests, ox 
otherwize in execution of the said recited act, 
commenced before the commencement of this 
ee ee 
as if thie act had not been passed, and mey be 
continued, executed, and enforced in the 
Sheriffs’ Court, under the provisions of thig 
act, against all persons liable thereto, in the 
same manner in all res as if they had beem 
commenced in the said court under the pre- 


visions of this act. 
7. Judge of Sheriffs’ Ceart io praside im 
actions under this act.—That the judge of the 


Sheriffs’ Court shall preside at the trial in the 
said court of all actions and proceedings come 
menced or directed to be carried on therem 
under the provisions of this act. 

8. Judge of court may appoint «4 as 
case of illness, §-0.—That in case of i cor 
unavoidable absence, not occasioned by his 
other official duties, the cause whereof shall be 
entered on the minutes of the court, it shall be 
lawful for the judge of the Sheriffs’ Court, or, 
in case of the inability of the judge to make 
such appointment, for the said mayor, 
men, and commons to appoint some other per- 
son, who shall have practised as a barrister-at- 
law for at least seven years, to act as the 
deputy of such judge during euch illness ar 
unavoidable absence; and it shall also be 
lawful for the judge, with the approval of the 
said mayor, aldermen, and commons, to appoint 
a deputy, who shall have practised as a barrister 
for at least three years, to act for him for 
time or times not exceeding in the whole two 
calendar months in any consecutive period ef 
twelve calendar months ; aud every deputy so 
appointed, during the time for which he shall 
be so appointed, shall have all the powers and 
privileges and perform all the duties of the 
judge of the said court, 

9. Chamberlain to be treasurer of Sherif?’ 
Corrt.— That the chamberlain for the tiome 
being of the city of London shali for the 
purposes of this act, be and be considered as 
the treasurer of the Sheriffs’ Court. 

10. Clerks, Sc., in the Chamber!ain’s oxice to 
perform such duties in reference to the ojfice of 
treasurer as shall be required, and shall be paid 
an extra galary for the same.—That the several 
clerks and other officers and servants for the 
time being employed in the office of the cham- 
berlain of the said city shail from time to time 
perform such duties in reference to the cout 
and the office of treasurer thereof, hereby im- 

sed on the said chamberlain, as the c 

rlain for the time being in his character ef 
treasurer of the court shall require; and every 
clerk, officer, and servant of the chamberiaga, 
80 em im performing any of the duties of 
the treasurer of the court, shall receive and be 
paid by the said mayor,. , and com- 
mons, out of the general fund of the court, 
such extra or allowance as a remunera- 
tion for their services as the said mayor, alder- 
men, and commons shall from time to time 
think enficient aad proper. my 
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‘11, Power te mayor, ght grees 

alonk whe ohell boo nutoren Srem 

dm time remove him.—Clerk ta be paid by f 
of asnetant olorks, {/ necessary. 

a le be here- 

6 superior courts of commen law, 

practised as au attorney for at 


ee 


fii 
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FEN? 
3 


mayor, aldermen, and com- 
of mability or misbehaviour 
time being of the court, it 
be lawful for the said mayor, aldermen, 
commons to remove such clerk, and to 
qpapeticeper FR nghacse qualiged ae afore- 
to be clerk of the court; and, uatil other- 
wise directed by the said mayor, aldermen, and 
€emamons, every such clerk shall be paid by 
fees, as hereinafter provided; and in case any 
eeaistant clerk or clerks shall be necessary for 
@errying on the business of the court, such as- 
@ietant clerk or clerks shall, during such time 
as the chief clerk shall be paid by fees, be pro- 
vided and paid by the chief clerk of the court, 
best if the chief clerk shall at any time he paid 
a salary and not by fees, then the assistant 
k or clerks shall be appointed by the said 
mayor, aldermen, and commons, and shall be 
paid out of the general fund of the court such 
yearly salary 


ahah 


for they services as the said|, 


mayor, aldermen, and commons shall from 
tune to time think proper. 

12. Chief clerk, with of judge, may 

1 illness, &e.— That it 


a im case 
seit be lawful for the chief clerk of the court, 
with the approval of the judge, or, in case of 
the inability of the chief clerk to make such 
appointment, for the judge, from time to time 
te appoint a deputy, qualified to be appointed 
chief clerk of the court, to act for the chief 
elerk of the court at any time when he shall be 
by illness or unavoidable absence 
ho i Seed psoas rote rama oe 
at his pleasure; and such deputy, whi 
acting under such appeiatment, shall have the 
lake powers and privileges, and be subject to 


t 


the like , doties, and penalties for 
misbehavio Soe as if ka weer th ief elerk of 
the court for the time being. 

13. Duties of clerks.—That the clerk of the 


with such assistant clerk or clerks as 
id, im case any euch shall be eraployed, 

PURNHOBEES, 
execution, and register A pe oe 
nts of the court, and keep an ac- 
proceedings of the court, aad shail 
of and keep an account of all court 


lh 


rey 
=f . 
pak 


a, 
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an account of all such fees, fines, and 


HE 
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Bein 
oon joreed.— i bat ul for 
cher of thee court, or the paxtwer of aay sock 
clerk, or any person in the service or employ- 


re 
os 


t 


re 





dime| treasurer or as a 


shall be an attorney of one of 


a book belonging to the eeurt, to be |jeant ia the said Court of 
d 


afd 


or his partner, to act as 
iliff af the court, or for the 
treasurer, hie partner or wg 7 or aby person in 


ment of any such 


| the service or employment of such treasurer or 


his partner, to act as clerk or as a bailiff, or for 
any bailiff, his partner or clerk, or any person 
in the service or employment of any bailiff or 
his partner, to act as clerk or treasurer of the 


and such olerk shall be ap-| court. 


15. Clerk, &¢., not fo act as attornies in the 
court.—That no clerk, treasurer, bailiff, or 
other officer of the court shall, either by him- 
self or his partner, be directly or indirectly en- 
gaged as attorney or agent for any party in any 
proceeding in the court. 

16. Peaalty of 50/. on non-observance of the 
two oon enactments, bailiff 

17. te mayor, dyc., to appoint bailiffs 
of the court.—That there shall be one or more 
bailiff or bailiffs of the court; and such bailiff 
or bailiffs shall be appointed by the said mayor, 
aldermen, and commons; and, in case of the 
inability or misbehaviour of any such bailiff or 
bailiffs, it shall be lawful for the said mayor, 
aldermen, and commons, or the judge of the 
court, by an order of court, to remove such 
bailiff or any of such bailiffs; and one of the 
bailiffs of the court, if there shall be more than 
one, shall be called the chief bailiff of the court. 
18. Duties of the bailiffs, §c.—That the said 
bailiffs or one of them shall attend every sitti 
of the court for such time as shall be ir 
by the judge, unless when their absence shall 
be allowed tz reasonable cause by the judge, and 
shall by themselves serve all the summonses and 
orders, and execute all the warrants, precepts, 
and writs, is sued out of the court under the 
provisions of this act; and the said bailiffs 
shall, in the execution of their duties, conform 
to all such general rules as shall be from time 
to time made for regulating the proceedings of 
the court as herein-after provided, and subject 
thereunto to the order and direction of the 
judge; and the said bailiffs shall be entitled to 
receive all fees and sums of money allowed by 
this act in the name of fees payable to the 
bailiff, out of which they shall provide for the 
execution of the duties for which such fees are 
allowed, and for the payment of the bailiffs ac- 
cording to such scale of remuneration as shall 
be from time to time approved by the judge; 
and every such bailiff shall be responsible for 
all pngraee ype geskey himeelf, “ne man- 
ner as the sheriff of any county ia agland 
oe rege for the acts and deteaite eT 
™ On| performing duties under ed 

19. i } recit 
act may be appuinted under this act.—That the 
persons holding ths offices or performing the 
daties of clerk, assistant clerk, beadle, or ser- 
under the 
said recited act, at the time of the passing of 
this aet, and who shall continue respectively to 
hold the same offices or to the same 
ee 
pealed un previsjone of this act, whether 
or not qualified as herein-before provided, may, 
if the said mayor, and commons 
think fit, be appointed to be clerks and bailiffs 
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of the Sheriff? Court’ for the ea ‘of this 
act, and, if so appointed, shall continue to exe- 
cute their several offices, subject to the power 


of removal provided in this act. 
20. Treasurers, clerks, and bailiffa to give se- 


curity. 

aL Fees to be taken according to schedule A. 
to this act, and tables to be exhibited in con- 
= groom places.—That on every proceeding in 
the court under the provisions of this act there 
shall be payable to the judge, clerk, and bailiffs 
of the court such fees as are set down in the 
schedule marked (A.) to this act annexed, or 
which shall be set down in any schedule of fees 
reduced or altered under the power herein-after 
contained for that purpose, and rone other; 
and a table of such fees shall be put up in some 
conspicuous place in the place where the court 
shall be held, and in the clerk’s office: and the 
fees on every proceeding shall be paid in the 
first instance by the plaintiff or party on whose 
behalf such proceeding is to be had on or be- 
fore such proceeding, and in default of pay- | 
ment thereof shall be enforced by order of the | 
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dermen, snd commons in each case shall award 
such ey or yearly sum, and for such time as 
they shall think just to be awarded, upon con- 
sideration of the special circumstances of each 
case; and all such compensations shall be paid 
out of the general fund of the court, to be 
formed under the provisions of this act: Pro- 
vided always, that if any on holding any 
office in the said Court of Hequost shall Bod 
pointed after the passing of this act to any 
office or situation in the Sheriffs’ Court, the 
payment of the compensation awarded to him 
under this act, so long as he shall continue to 
receive the salary or emoluments of such office 
or employment, shall be suspended if the 
amount of such salary or emoluments is greater 
than the amount of such compensation, or, if 
not, shall be diminished by the amount of such 
salary or emoluments. 

23. Officers of court may be paid by salerias 
instead of fees. If court abolished, no compen- 
sation allowed tin certain case.—That it 
shall be lawful for the mayor, aldermen, and 
commons to order that the judge, clerk, bailiffs, 


judge by such ways and means as any debt or | and officers of the court, or any of them, shall 
damage ordered to be paid by the court can be ' be paid by salaries instead of fees, or in any 
recovered; and the fees upon execution shall | manner other than is provided by this act; and 
be paid into court at the time of the issue of; if the mayor, aldermen, and commons shall 
the warrant of execution, and shall be paid by , make such order, or if any act shall be 

the clerk of the court to the bailiff upon the re- whereby it shall be provided that the court 
turn of the warrant of execution, and not be-/ shall be otherwise constituted than is provided 
fore: Provided always, that it shall be lawful | by this act, no such clerk or bailiff, nor any 
for the mayor, aldermen, and commons to lessen | judge, treasurer, or other officer of the court, 
the amount of the fees to be taken in the court, shall be entitled to any compensation on ac+ 
under the provisions of this act, in such manner | count of ceasing to hold his office or to receive 


as to them shall seem fit, and again to increase 
such fees so that the scale of fees given in the 
schedule to this act be not in any case sur- 
passed; and in case the fees allowed to be 
taken by the judge, clerk, or bailiffe of vad 
court shal] appear to the said mayor, aldermen, 
and commons to be more than sufficient, it shall | 
be lawful for the mayor, aldermen, and com- 
mons to order that a certain part of their fees 
only shall be paid to them respectively, as the 
greatest salaries to be by them respectively re- 
ceived; and in such case, and so long as such 
direction shall be in force, the amount of the 
residue of the fees shall be accounted for and 
paid to the treasurer of the court for the pur- 
poses of this act, and shall form part of the 
general fund of the court. 

22. C ation for persons whose rights or 
emoluments will be diminished. — That every 
person who shall have been entitled to any 
office or to any fees or salary for his services in 
the execution of the said recited act under 
which the existing Court of Requests in the 
said city is holden shall be entitled to make a 
claim for compensation to the mayor, alder- 
men, and commons within six calendar months 
after the commencement of this act; and it 
thal] be lawful for the mayor, aldermen, and 
commons, in such manner as they shall think 
proper, to inquire what was the tenure of any 
a tes and what = raga fees and 
em ents in respect of which such compen- 
sation should be allowed; and the mayor, al- 





the fees allowed by this act, or oo account of 
his emoluments being affected by such altera- 
tion, unless he shall have acted as clerk, bailiff, 
or other officer of the said Court of Reqyests 
before the passing of this act, in which case he 
shall be entitled to compensation for the loss of 
his fees or emoluments, in like manner, and 
subject to the same regulations, as he would 
have been entitled to, under the provisions 
herein contained, in case he had been deprived 
of any fees or emoluments by reason of the 
passing of this act; and in such case all sums 
payable in the name of fees to such officers of 
the court as shall be paid by salariea shall be 
paid from time to time to the treasurer of the 
court, who shall pay the said several salaries 
out of the cool 2 of such fees, and the sur- 
plas ehall form part of the general fund of the 
court; and whenever the net amount of the 
fees shall not be sufficient to pay the said se- 
veral salaries, the deficiency shall be made good 
and paid out of the corporate funds of the said 
city, or such of them ae the said mayor, 
men, and commons shall think proper and 
direct. 

24. Clerk of court to deliver to the t1easurer 
an account of fees and fines as often as required. 
— That the clerk of the court from time 
time, as often as he shall be required so to 
by the treasurer or judge of the court, 
such form as the treasurer or judge shall 
quire, shall deliver to the treaeurer a fuil 
count m writing of the fees received in 


; 


s 
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court under the authority of thie act, and a like| court. house-and offices: of the court, and shall 
account of all fines imposed by the court under! appoint, and have power to dismiss, the neces- 
the provisions of this act, of the expenses! sary servants for taking charge of such court 
of levying the same; and shall pay over to the| house and offices, at such salaries as shall be 
treasurer, quarterly or oftener in every year by| from time to time authorized by the judge with 
order of the court, the monies remaining in his| the consent of the mayor, aldermen, and com- 
hands over and above his own fees and such| mons; and the clerk of the court, under the 
balance as he shall be allowed, by order of the| direction of the mayor, aldermen, and com- 
eourt, to retain for the current expenditure of| mons, and subject to such regulations as. they 
the court. may require to be enforced, shall in every case 
25. Treasurer to audit accounts of clerk, and| make all necessary contracts, or otherwise pro- 
receive balances from time to time.—That the| vide, for repairing and furnishing, and for 
treasurer of the court shall from time to time, | cleaning, lighting and warming the court house 
y or oftener, as shall be directed by/| for the time being and offices, and for supply- 
order of the court, audit and settle the accounts|ing the said court and offices with law and 
of the clerk and other officers of the court, and office books and stationery, and for defraying 
shall receive the balance of the various monies|all other necessary expenses, not otherwise 
which such clerk and other officers shall have | provided for, incident to the holding of the 
received under this act, and shall pay over to|court; and the charge of the court house and 
the judge of the court the amount of his fees, | offices, and expenses thereby incurred, shall be 
and make all such other payments as it shall be | paid out of the general fund of the court; pro- 
requisite to make thereout in accordance with | vided always, that the treasurer or clerk of the 
the provisions of this act, and shall from time | court, or the partner of such treasurer or clerk, 
to time carry the balance remaining in hie |or any person in the service or employment of 
hands, or so much thereof as he shall be di- | such treasurer or clerk, shall not be directly or 
rected to to such account, as the mayor, | indirectly concerned or interested in any such 
aldermen, and commons shall direct. contract, or in supplying any articles for the 
26. Treasurer of court to render accounts to|use of the court and offices; provided also, 
mayor, §c. when required.—That the treasurer | that no payment of any such charge shall be 
of the court shall, once in every year, and |allowed in the clerk’s accounts until allowed 

oftener if required, on such day as the mayor, | under the hand of the judge. 
aldermen, and commons from timeto timeshall| 36. Judge to hold the court where mayor, &c., 
appoint, render to the mayor, aldermen, and | shall direct.—Notices for holding courts to be 
commons a true account in writing of all monies | put up in the court and in the clerk’s office.— 
received and of all monies disbursed by him on | That the judge of the Sheriffs’ Court shall at- 
account of the court during the period com-|tend and hold the said court for the purposes 
prised in snch account, in such form, and with | of this act at the place where the mayor, alder- 
such particulars of receipt and disbursement or | men, and commons shiall have ordered that the 
otherwise, as the mayor, aldermen, and com-| said court shall be holden, at such times as 
mons shall from time to time require. they shall appoint for that purpose, so that a 
27. Mayor, &c., to direct how balances shall | court shall Ce holden for the purposes of this 
be applied That the mayor, aldermen, and | act once at least in every calendar month; and 
commons shall from time to time make such| notice of the days on which the court will be 
rules as to ther shall seem meet for securing | holden for the purposes of this act shall be put 
the balances and other sums of money in the| up in some conspicuous place in the court and 
hands of any officer of the court, and for the|in the office of the clerk of the court, and no 
dus accounting for and application of all euch|other notice thereof shall. be needed; and 
balances and other sums of money. whenever any day so appointed for holding the 
28. Clerk to send to mayor, &c. Accounts| court shall be altered, notice of such intended 
of all sume paid by him to treasurer. alteration, and of the. time when it will take 
29. Mayor, &c., may provide court houses, | effect, shall be put up in some conspicuous 

&c. place in the court and in the clerk’s office. 


Process AND PROCEEDINGS. 


37. Process of the court to be under seal.— 
That a seal shall be made for the Sheriffs’ 
Court for the purposes of this act; and all 
summonses and other process issuing out of 
the said court, under the provisions of this act, 
shall be sealed or stamped with the seal of the 
court; and every person who shall forge the 
seal or any process of the court, or who shall 
serve or enforce any such forged process know- 
ing the same to be forged, or dehves or cause 











































30. Avy gaol in the city of London may be 

as a prison for the purposes of this act. 

31. 8 & 9 Vict. c. 18, as to purchase of land 
to apply to this act. 

32. Mayor, &c., em red to borrow 
mjaoney for the purposes of this act. 

33. A general fund to be raised for paying 
off money borrowed. 

34. Property of Coart of Requests to vest in 
the treasurer of the court under this act. 

35. If separate court house established, the 
clerk to have the charge thereof, and to appoint 
and dismiss servants, 5c—That if a separate |to be delivered to any person any paper falsely 
eourt house shall be built, garg, or hired | purporting to be a copy of any summons or 
for the purposes of the Sheriffs’ Court, the| other process of the said court knowing the 
eleck of the const shell have the care of such ae ee ie eee to 

Y 


476 New Statutes effecting Alteratiens te the Lew. 


act under any false colour or pretence of the /@m act passed im the 9 & 10 Viet., intitabed, 
rocess of the said court, shall be guilty of|‘‘ Am Act for the more easy Recovery of Small 
lony. Debts and Demande im po and such 
38. Acts 7 & 8 Vict. o. 96, and 8 & 9 Vict.| service shall be as valid as if the same had been 
c. 127, not to extend to this act—Thet none of |made under the provisions of this act by the 
the provisions and enactments of an act passed | bailiff of the Sherffe’ Court within the city of 
is - 8 Vict., a = - = to — —— , nppalarseter mae oasis 
e ws of Insolvency, Ban , and| 43. As to service of process ounty 
Execution,” or of an ae aed in “4 Viet., |*9 the city of London.—That any summons or 
intituled, “An Act for the better securing the | other process which under the before-menti 
Payment of Smal] Debts,” shall extend or re- {Act for the more easy Recovery of Small Debts 
late to or affect the jurisdiction and practice of |and Demands in England and Wales shall be 
the Sheriffs’ Court in any action or proceedmg | required to be served out of the distriet of the 
to be commenced or carried on therein under | Court from which the same shall have issued 
the powers and provisions of this act. may be served within the city of London 
39. Suits to be by plaint.—That on the ap-|the liberties thereof by the bailiff of 
plication of any person desirous to bring a suit | Sheriffs’ Court; and such service shalt be 
in the court, the clerk of the court shail enter | valid as if the same had been made by 
in a book, to he kept for this purpose in his | bailiff of the court out of which such summone 
office, a plaint in writing stating the names and | Or other procees shall have issued within the 
the last known places of abode of the parties, | jurisdiction of the court for whieh he acts. 
and the substance of the action intended to be; 44. Proof of service out of district, or tm the 
brought, every one of which plaints shall be| sence of the bailif.—That service of 
numbered in —T year according to the order| Smmons or other process of the court whi 
in which it shall be entered; and thereupon a/ Shall require to be served out of the city of 
summons, stating the substance of the action,! London or the liberties thereof may be proved 
and bearing the nmber of the plaint on the! by affidavit ei arg to be sworn before any 
margin thereof, shall he issued under the seal! judge of a County Court, or before a Master 
of the court, according to such form, and be/ Extraordinary in Chancery, or any person now 
served on the defendant so many days hefore| 2uthorized by lew to take affidavits; and the 
the day on which the court shall be holden at| fee for taking euch affidavit shall not be move 
which the cauee is to be tried as shall he di-| than 1s., and shall be costs in the cause; amd 
rected by the rules made for regulating the} in every ease of the unavoidable absence of the 
practice of the court, as hereinafter provided ;| bailiff by whom any summons or other 
and delivery of such summons to the defend. | Of the court shal) have been served, the servioe 
ant, or in such other manner ase shall be speci-| Of such summons or other process may be 
fied in the rules of practice, shall be deemed |! proved, if the judge shall think fit, in the same 
a service; and no misnomer or inaccurate | Manner as a summons served out of the city of 
escription of any person or place in any such| Londen or the liberties thereof, but without 
plaint or summons shall vitiate the same, so! 2dditional charge to either of the parties to the 
that the eid or place be therein described | 8ult. 
#0 as to be commonly known. JURISDICTION oF THE CoURT.* 


40. Summons may issue thowgh cause of! _ 
action may not arise in the city.—That suc ; vf bri perma to pe dioieed, aad el we! pod 
bringing or more sutis.— tit not 


summons may issue provided the defendant or ore. —4 
' ope of the defendants shall dwell or carry on be lawful for any plaintiff to divide any demand 


his business within the city of London or the °F cause of action for the purpose of 
liberties thereof at the time of the action’ *¥° Or more suits in the court; but any plam- 


brought; or provided the defendant or one of' tiff having any demand or cause of action for 
the defendants shall have dwelt or carried on! ™ore than 204, for whieh a plaint might be 
his business therein at some time within six! ntered under this act if not for more than 202, 
calendar months next before the time of the ne abandon the excess of such demand over 
action brought ; or if the cause of action arose| 224 above 20/., and thereapon the plaintiff 
therein. shall, om proving hie case, recover to am 
41. Precincts, &c., within the city of London,| mount not exeeeding 20/.; and the judgment 
&c., to be deemed parts thereof.—That all pre-| of the court upon such plaint shalt be im fult 
cincts and extra-parochial places within the| discharge of all claims in respect of such 
city of London or the liberties thereof, or ad-| demand or cauee of action, and eatry of the 
joining thereto, shall, for the purposes of this | Judqment shall be made accordingly. 
act, be deemed to be parts of the city of London| , 45- Minors may sue for weges.—That ® 
and the Hberties thereof. ~- shall be lawful for any person under the age ef 
42. Processes out of district of court may be| 21 years gk ieee any eait in the court for 
served by bailif” of any other court.—9 § 10)28Y sum of money, not greater tham 20%, 
Vict. c. 95.—That any summons or other pro- | Which ong fi be due to him for wages or picee- 
ess which under this act shall be ired to| Work, or for werk as a servant, in the same 
e served out of the city of London or the| ™amneras if he were of full age. 
berti es thereof may be served by the bailiff of 
any court holden in any part of England, under * And see sections 73; 172, 123. 
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47. Jurisdiction of court in cases of -| plaee of abode or busimess, but it shall net be 
ship and intestacy—That the jurisdiction of| necessary for either party to prove on the trial 
the court shall extend to the recovery of that such notice was communicated to the 
demand not exceeding the sum of 20/., which| other party by the clerk. 
is the whole or part of the unliquidated balance} 53. Perty requiring a jury to make a deposit. 
of a partnership account, or the amount or part| —That every party requiring any jury to be 
part of the amount of a distributive share under | ¢wmmoned shall at the time of giving the said 
an intestacy, or of any legacy under a will. notice, and before he shall be enti to have 

48. Erecutors may sue and be sued.—That it| each jary summoned, pay to the clerk of ths 
thall be lawful for any executor or admmis-| court the sum of 5s. for payment of the jury, 
trator to sue and be sued im the court, in like; and such sum shall be considered as costa in 
manner as if he were a party in hie own right,|the cawee unless otherwise ordered by the 
wad judgment and execution shall be euch as | judge. 

im the like case would be given or issued in; 54. Who shall be jurors.—That the se- 
any superior court. condaries of the said city shall cause to be de- 

49. No privilege allowed.—That no privilege, | livered to the clerk of the court a list of persons 
except as hereinafter excepted, shall be allowed | qualified and liable to serve as jurors in the 
to any person to exempt him from the jurisdic- | courts of assige and nisi prius for the said city, 
tion of the court. within fourteen days from the first day of 

50. One of several persons liable may be ' January in each year, each list containing only 
sved.—That where any plaintiff shall have any | the names of persons residing within the jurie- 
demand recoverable in the court against two or | diction of the court, for which list the said ee- 
More persons jointly answerable, it shall be | condaries shall be entitled to receive out of the 
sufficient if any of euch persons be served with | general fund of the court a fee after the rate of 
process, and judgment may be obtained and | 2d. for every folio of 72 words; and whenever 
execution issued against the persen or persons | @ jury shall be required under the provisions of 
so served, notwithstanding that others jointly | this act the clerk of the court shal] cause a 
lable may not have been served or sued, or| many of the persons named in the list as shall 
may not be within the jurisdiction of the court ; | be needed, in the opinion of the judge, to be 

every such person against whom judgment | summoned to attend the court at a time and 
shall have been obtained under this act, and | place to be mentioned in the summons, anil 
who shall have satisfied such judgment, shall | shall administer or cause to be administered $0 
be entitled to demand and recover in the court | such of them as shall be impanelled to try any 
eontribution from any other person jointly | cause or causes an oath to give true verdicts 
Riable with him. according to the evidence; and the persons so 
$1. Judge alone to determine all tions | summoned shall attend at the court at the time 
wxless a jury be summoned.—That the judge of | mentioned in the summons, and in default ef 
the court shall be the sole judge in all actions | attendance shall forfeit such sum of money as 
brought in the court, and shall determine all | the judge shall direct, not being more than 57. 
ions, as well of fact as.of law, unless a|for each default; and the delivery of emeh 
Ziry shall be summoned as hereinafter men-|summons to the person whose attendance is 
fioned; and no suitors shall in any case be | required on such jury, or delivery thereof to 
summoned to hold or have any jurisdiction in | his wife or servant, or any inmate at his usual 
the said court. place of abode, trading, or dealing, shall be 
deemed good service: Provided always, that 
no person shall be summoned or compelled to 
serve on such jury more than twice within one 
year, or who shall have been summoned and 
shall have atteaded upon any jury at the assises, 
or any Court of Nisi Prius, or at the Central 
Crimmal Court, within six calendar months 
next before the delivery of snch summons. 
shall not exceed 5/., it shall be lawful for the| 55. As to the number of jurymen to be ém- 
judge, in hie discretion, on the application of | panelled.—That whenever there are any jury 
an 


Jury. 
either of the parties, to order that such action | trials, five jurymen shall be impannelled 


82. Actions may be tried by fury when parties 
require it.— That im all actions where the 
amount claimed shall exceed 5/. it shall be 
lawful for the plaintiffor defendant to require a 
jury tobe summoned to try the said action; 

in all cases where the amount claimed 


‘be tried by a jury; and in every case such jury | sworn, as occasion shall require, to give their 
shall be summoned according to the provisions | verdicts in the causes which shall be brought 
hereinaftér contained: Provided always, that | before them in the eourt, and, being once swern, 
the party irmg a jury to be summoned | shall not need to be re-sworn in each trial, and 
shall give to the clerk of the court, or leave at | either of the parties to any euch cause shall be 
his office, such notice thereof as shall be di- | entitled to his lawful c ge against all or 
rected by the rules made for regulating the|any of the said jurors, in like menner as he 
practice of the court ae hereinafter provided ;| would be entitled in any superior court; and 
‘and the said clerk shall cause notice of such | the jarymen 60 sworn shall be required to give 
Gemand of a jury, made either by the plaintiff! an unamsmous verdict. 

or defendant, to be communi to the other 
purty to the said action, either by or 


post Triat, ARBITRATION, Ruugs, &c. 
causing the same to be delivered at his usual 


56. Proceedings on hearing the plaint.—T ha 


P- 
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on the day in that behalf named in the sum-| and proceedings of the court, and algo to frame 


mons the plaintiff shall appear, and thereupon 
the defendant shall be required to appear to an- 
swer such plaint, and on answer being made in 
court the judge shall proceed in a summary 
way to try the cause and give judgment, with- 
out further pleading or formal joinder of issue. 

57. Evidence to be confined to cause of action 
in summons.—That no evidence shall be given 
by the plaintiff, on the trial of any such cause 
as aforesaid, of any demand or cause of action, 
except such as shall be stated in the summons 
hereby directed to be issued. 

58. Notices of special defences given to the 
clerk, who shall communicate the same to the 
plaintif.—That no defendant in the court be 
allowed to set off any debt or demand claimed 
or recoverable by him from the plaintiff, or to 
set wp by way of defence and to claim and have 
the benefit of infancy, coverture, or any Statute 
of Limitations, or of his discharge under any 
statute relating to bankrupts, or any Act for 
the Relief of Insolvent Debtors, without the 
consent of the plaintiff, unless such notice 
thereof as shall be directed by the rules made 
for r ing the practice of the court shall 
have been given to the clerk of the court; and 
in every case in which the practice of the court 
shall require such notice to be given the clerk 
of the court shall, as soon as conveniently may 
be after receiving such notice, communicate 
the same to the plaintiff by the post, or by 
causing the same to be delivered at his usual 
place of abode or business; but it shall not be 
necessary for the defendant to prove on the 
trial that such notice was communicated to the 
plaintiff by the clerk. 

59. Suits may be settled by arbitration.— 
That the judge may in any case, with the con- 
sent of both ies to the suit, order the same, 
with or without other matters within the juris- 
diction of the court in dispute between such 
parties, to be referred to arbitration, to such 
person or persons, and in such manner and on 
such terms, as he shall think reasonable and 
just, and such reference shall not be revocable 

y either party, except by consent of the judge; 
and the a of the i er or arbitrators 
or umpire shall be entered as the judgment in 
the cause, and shall be as binding and effectual 
to all intents as if given by the judge, provided 
that the judge may, if he think fit, on applica- 
tion to him at the first court held after the ex- 
piration of one week after the entry of such 
award, set aside any such award so given as 
aforesaid, or may, with the consent of both 
parties aforesaid, revoke the reference, or order 
another reference to be made in the manner 
aforesaid. 

60. Forms of procedure in courts to be framed 
by the recorder, &c.—That the recorder for the 
time se the said city, the common ser- 


jeant for the time being of the said city, and 
the judge for the time being of the Sheriffs’ 
Court shall have power, and they are hereby 


required from time to time to make and issue 
all the general rules for regulating the practice 


be 


forms for every proceeding in the court for 
which they sl think it necessary that a form 
be provided, and also for keeping all books, 
entries, and accounts to be kept by the clerk of 
the court, and from time to tume to alter any 
‘such rules or forms, and the rules so made 
and the forms so framed shall be observed and 
used in the court; and in any case not ex- 
pressly provided for herein or by the said rulea, 
the general principles of practice in the su- 
perior courts of common law may be adopted 
and applied, at the discretion of the judge, to 
actions and  phenergale in the court under the 
provisions of this act. 

61. Forms of procedure to be approved by the 
chief. Potboediad “tr no such general rules and 
forms shall be in force until the same shall have 
been approved by the Lord Chief Justice of the 
Court of Queen’s Bench, the Lord Chief Jus- 
tice of the Court of Common Pleas, and the 
Lord Chief Baron of the Court of Exchequer, 
or one = — leintiff doce 

62, Proceedings if plainti, not a 
or prove his case.—That if upon the day af the 
return of any summons, or at any continuation 
or adjournment of the court or of the cause for 
which the said summons shall have been issued, 
the plaintiff shall not appear, the cause shall be 
struck out; and if he shall appear, but shall 
not make proof of his demand to the satisfac- 
tion of the court, it shall be lawful for the 
judge to nonsuit the plaintiff, or t: give judg- 
ment for the defendant; and in either case, 
where the defendant shall appear and shall not 
admit the demand, to award to the defendant, 
by way of costs and satisfaction for his trouble 
and attendance, such sum as the judge in his 
discretion shall think fit, and such sum shall be 
recoverable from the plaintiff by any such ways 
and means as afiy debt or damage ordered to 
be paid by the same court can be recovered : 
Provided always, that if the plaintiff shall not 
appear when called upon, and the defendant or 
some one duly authorized on his behalf shall 
appear and admit the cause of action to the full 
amount claimed, and pay the fees payable in the 
first instance by the plaintiff, the court, if it 
shall think fit, may proceed to give judgment as 
if the plaintiff had appeared. 

63. Proceedings if defendant does not appear. 
—That if on the day so named in the summons, 
or at any continuation or adjournment of the 
court or cause in which the summons was ip~ 
sued, the defendant shall not appear, or suffi- 
ciently excuse his absence, or shall neglect to 
answer when called in court, the judge, upon 
due proof of service of the summons, may pro- 
ceed i om gem, hy eam of gl te the 
part of the plaintiff only, an judgment 
thereupon shall be as vali sa if both parties 
had attended: Provided always, that the judge, 
in any such case, at the same or any subsequent 
court, may set aside any judgment so given in 
the absence of the defendant, and the execution 
thereupon, and may grant a new trial of the 
cause upon such terms (if any) as to payment 
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of costs, giving security for debt or costs, or 
such other terms, as he may think fit, on suffi- 
cient cause shown to him for that purpose. 

64. Judge may make orders for granting time. 
—That the judge may in any case make orders 
for granting time to the plaintiff or defendant 
to proceed in the prosecution or defence of the 
suit; and also may from time to time adjourn 
any court, or the hearing or further hearing of 
any cause, in such manner as to the judge may 
seem fit. 

65. Defendant may pay money into court as a 
satisfaction for demand. Notice of such pay- 
ment to be given to plaintiff.—That it shall be 
lawful for the defendant in any action brought 
under this act, within such time as shal] be di- 
rected by the rules made for regulating the 
practice of the court, to pay into court such 
sum of money as he shall think a full satisfac- 
tion for the demand of the plaintiff, together 
with the costs incurred by the plaintiff, up to 
the time of such payment; and notice of such 
payment shall be communicated by the clerk 
of the court to the plaintiff by post, or by 
causing the same to be delivered at his usual 
place of abode or business; and the said sum 
of money shall be paid to the plaintiff; but if 


he shall elect to proceed, and if the plaintiff 


shall recover no further sum in the action than 
shall have been so 
shall pay to the defendant the costs incurred 
by him in the said action, after such payment ; 
and such costs shall be settled by the court 
and an order shall therefore be made by the 
court for the payment of such costs by the 


plaintiff. 
EvIDENCB AND WITNESSES. 


66. Parties and others may be examined.— 
That on the hearing or trial of any action, or on 
any other proceeding in the court, the parties 
thereto, their wives, and all other persons may 
be examined, either on behalf of the plaintiff or 
defendant, upon oath or solemn affirmation, in 
those cases in which persons are by law allowed 
to make affirmation instead of taking an oath, 
to be administered by the proper officer of the 
court. 

67. Persons giving false evidence guilty of per- 
jery.—That every person who in any examina- 
tion upon oath or solemn affirmation, before 
any judge of the court, in any action or pro- 
‘ceeding therein under the provisions of this act, 
shall wilfully and corruptly give false evidence 
shall be deemed guilty of perjury. 

68. Summonses to witnesses.—That either of 
the parties to the suit or any other proceedin 
im court may obtain, at the office of the 
clerk of the court, summonses to witnesses, to 
be served by one of the bailiffs of the court, 
with or without a clause re ge the produc- 
tion of books, deeds, papers, and writings in 
their possession orcontrol; and in anysuch sum- 
mons any number of names may be inserted. 

69. Penalty on witnesses neglecting summons. 

—That act person on whom any such sum- 
, shall have been served, either y 
or in such other manner as shall be by 


for.—The 












paid into court, the plaintiff 
en 


& /\or 
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the general rules or practice of the court, and 
to whom at the same time payment or a tender 
of payment of his expenses shall have been 
made, on such scale of allowance as shall be 
from time to time settled by the general rules 
of practice of the court, and who shall refuse or 
neglect, without sufficient cause, to appear or to 
‘aap any books, papers, or writings required 
y such summons to be produced, and also 
every person present in court who shall be re- 
quired to give evidence, and who shall refuse to 
be sworn and give evidence, shall forfeit and 
pay such fine, not exceeding 10l., as the judge 
shall set on him; and the whole or any such 
fine, in the discretion of the judge, after de- 
os the — shall be a napa ero 
indemnifying the injured by such re 
or neglect, =+ ioe wa dane thereof shall form 
part of the general fund of the said court. 

70. Fines how to be enforced and accounted 
ayment of any fine imposed by the 
court ma enforced, upon the order of the 
judge, in like manner as payment of any debt 
adjudged in the court, and shall be accounted 
for as herein provided. 

71. Costs to abide the event of the action.— 
That all the costs of any action or proceeding 
in the court, not herein otherwise provided for, 
shall be paid by or apportioned between the 

ies in such manner as the judge shall think 

t, and in default of any special direction 
shall abide the event of the action, and execu- 
tion issue for the recovery of any such 
costs in like manner as for any debt adjudged 


in the court. 

s how far final.— That every 
judgment of the court, except as 
herein provided, shall be final and conclusive 
between the parties; bit the judge shall have 

wer to nonsuit the plaintiff in every case 
in which satisfactory proof shall not be 
iven to him entitlin either the plaintiff or the 
Sefendant to the judgment of the court, and 
shall also in case whatever have the power, 
if he shall think fit, to order a new trial to be had, 
upon such terms as he shall think reasonable, 
and in the mean time to stay the proceedings. 


JuRIsDICTION oF SupERior Courts. 


73. No actions to be removed into superior 
courts, but on certain conditions.—That no plaint 
entered in the court under the provisions of 
this act, or by this act directed to be continued 
therein, shall be removed or removable from 
the court into her Majesty’s Superior Courts of 
Record by any writ or process, unless the debt 
a claimed shall exceed 5l., and then 
only by leave of a judge of one of the said su- 
ror courts, in cases which shall appear to the 
judge fit to be tried in one of the superior 
courts, and upon such terms as to payment of 
costs, giving security for debt or costs, or such 
other terms, as he shall think fit.‘ 
74. No actions to be removed into the Lord 
rag ded Court, or the Court of Hustings, or to 
be before the Lord Mayor by markment, 


f See ss. 112, 113, 123, post. 
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abe 1 eprint arin” seo party prosecuting such order, shall issue under 
provisions of this act, or by this act directed | the seal of the court a writ of fers facias as a 
to be continued therein, shall in any case be| warrant of execution to the chief bailiff of the 
rersoved or removable from the court by writ| court, who by such warrant shall be empowered 
of Levetur querela, or any other writ or pro-| to levy er cause to be levied, by distress and 
ceas, into the court of our lady the Queen ee alee et wena 
holden before the Lord Mayor and aldermen in| sum of money as shall be so ordered, w 

the chamber of the Guildhall of the city of Lon-| ever th og ta nia ntnder grate goh x pireens 
don, or into the Court of Hustings in the city| don or liberties thereof, and also the costs 
of London, nor be liable to be re-heard or ex-| of the execution; and all constables and other 
amined by the Lord Mayor of the city of Lon-| peace officers within their several juriedichons 
don by markment or other customary prooess. | shall aid in the execution of every such warrant. 


PRACTITIONERS, FegEs, &c. 


79. Execution not to iseue till after default m 
payment of some + and then st 


75. 1 ho may appear for the party in the | tesue for the whole sum due.—That if the judge 


court.—That no person shall be entitled to ap- | eb 


pear for any other party to any proceeding in 


the court unless he be an attorney of one of, 


her Majesty’s Superior Courte of ord or a 
barrister-at-luw, instructed by euch attorney on 
behalf of the party, or, by leave of the judge, 
any other person allowed by the judge to appear 
instead of such party; but no barrister, atter- 
ney, or other person, except i 

judge, shall be entitled to be heard to argue 
any question, ae counsel for any other person, 
ia any proceeding in the court; and no person 
not being an attorney admitted to one of her 
Majesty’s Superior 
entitled to have or recover any sum of money 








Courts of Record shall be} 
7 d : | court agamst the goods and chattels of any per- 


all have made any order for the payment of 
any sum of money by instalments, execution 
upon such order shall not issue against the 
party until after default in payment of some m- 
stalment according to such order; and execn- 
tion or successive executions may then iseue 
for the whole of the said sum of money and 
costs then remaining unpaid, or for such pos- 


leave of the tion thereof as the judge shall order, eitber at 


the tmme of making the original order or at any 
subsequent time, under the seal of the court. 
80. What goods, &c. may be taken in exeou- 
tion.—That every bailiff or officer executing 
any process of execution issuing out of the 


for appearing or acting on behalf of any other | 800 may, by virtue thereof, seize and take any 


person in the court; and the judge s 
power, and he ie hereby required, from time to 
time, to settle and regulate the fees to be taken 
by barristers-at-law and attorneys practising in 
the court, and in what cases the expense of em- 


ploying barristers and attorneys shall be allowed | 


on taxation of costs. 
a 
JUDGMENT AND EXECUTION. 
76. Court m 





have ' of the goods and chattels of s 


uch person (ex- 
cepting the wearing apparel and bedding of such 
person and his family, and the tools and —. 
ments of his trade to the value of 51, wha 
shall to that extent he protected from such 
seizure), and may also seize and take any 
money or bank notes (whether of the Bank of 
England or any other bank), and any cheques, 
bills of exchange, promissory notes, bonde, 


make orders for payments by | specialties, or securities for money, 


insialments.—'‘bat the judge mzy make orders | to any such person against whom any such ex- 
concerning the time or times, and by what in- | ecution shall have iseued as aforesaid. 


stalments, any debt or 
which jud t shall be obtained in the court 
shall be paid, and all such monies shall be paid 
into court, unless the judge shall otherwise di- 
rect. 

77. Cross judgments.—That if there shall be 
cross aris between the parties execution 
shall 
have obtained judgment for the larger sum, and 


' 
es or costs for | 


81. Securities seized to be held by balif.— 
That the bailiff executing any such process of 
— shall hold any — bills of ex- 
change, promissory notes, 8, a 
or other catalen bo money which shall have 
been, so seized or taken as aforesaid as a se- 
curity or securities for the amount directed to 


taken out by that party only who shall | be levied by such execution, or 80 much there- 


of as shal] not have been otherwise levied or 


for so much only as shall remain after deduct- | raised, for the benefit of the plaintiff; and ths 


ing the smaller sum, and satisfaction for the re- 
mainder shall be entered, ae well as satisfaction 


plaintiff may sue in the name of the defendant, 
or in the name of any person in whose same 


on the judgment for the smaller sum ; and if| the defendant might have sued, for the recovery 


both aums shall be equal, satisfaction shall be 
entered upon both judgments. 

78. Court may award execution against goods. 
—That whenever the judge shall, under the 
Nea of this act, have made an order for 

payment of money, the amount shall be re- 
coverable, in case 


tion against the goods and chattels of t 
inst whom such order shall be made; an 


t or failure of pay-|j 

ment thereof forthwith, or at the time or times, | fraud.—That it shall be lawful for any 

and in the manner thereby directed, by execu-| who has obtained a judgment or 
recited 


of the sum or sums secured or 
thereby, when the time of payment 
have arrived. 


shall 


FrRavup. 


82. Parties having obteiaed 


an 
obtain a summons on 


unsatisfied 
charge of 
order in the 
‘a7 ae 2 


court, or under the gai 
any debt 


this act, for the pa of 


the clerk of the cout, ot the sequest of the damages, or costs, which judgment or order 
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shail not be satisfied, to obtain a summons from | them, or if it shall appear to the satisfaction of 
any County Court established under or by | the —_ the court that. the party so sum- 
wirtue of the before-mentioned Act for the more | moned has then or has had since the judgment 
easy Recovery of Small Debts and Demands in| obtained against him sufficient means and 
England and Wales, within the limits of which | ability to pay the debt or damages, or costs, 80 
amy other party shall then dwell or carry on his| recovered against him, either altogether or by 
Druainess, and in like manner it shall be lawful | any instalment or instalments which the court 
for any party who has obtained a judgment or | in which the judgment was obtained shall have 
order in any County Court established under | ordered, and if he shall refuse or neglect to pay 
ax by virtue of the before-mentioned Actfor the| the same as shall have been so ordered, or as 
more easy Recovery of Small Debts and/| shall be ordered pursuant to the power herein- 
Demands, or under or by virtue of any act re-| after provided, it shall be lawful for such judge, 
pealed by such act, for the payment of any cent {if he shall think fit, to order that any such 
or damages, or costs, which judgment or order | party may be committed to the common gaol 
shall not be satisfied, to obtain a summons from | or house of correction of the county, district, 
the Sheriffs’ Court, in case the party against | or place in which the party summoned is resi- 
whom such judgment or order shall have been | dent, or to any prison which is provided as the 
obtained shall then dwell or carry on his busi- | prison of the court, for any period not exceed- 
mess within the city of London or the liberties | ing forty days. 
thereof; such summons to be in such form as | 84. Power of judge to rescind or alter orders. 
shall be directed by the rules made for regu- | That it shall be lawful for the judge of any. 
lating the practice of such County Courts, or,| court before whom such summons shall be 
aa the case may be, of the Sheriffs’ Court, and heard, if he shall think fit, whether or not he 
to be served personally upon the person to shall make any order for the committal of the 
whom it is directed, anes, him to appear at defendant, to rescind or alter any order that 
such time as shall be directed by the said rules , shall have been previously made against any 
to answer such things as are named in such/| defendant so summoned before him, for the 
summons : and if he shall appear in pursuance | payment, by instalments or otherwise, of any 
of such eummons, he nay ba examined upon , debt or damages recovered, and to make any 
oath touching his estate and effects, and the further or other order, either for the payment of 
manner and circumstances under which he the whole of such debt or damages and costs 
contracted the debt or incurred the damages or ‘forthwith, or by any instalments, or in any 
liability which is the subject of the action in| other manner, as such judge may think reason- 
which judgment has been obtained against him, | able and just. . 
and as to the means and expectation he then, 6&5. Power to examine and commit at hearing 
had, and as to the property and means he still of the cause.—That in every case where the de- 
hath of discharging the said debt or damages, | fendant in any suit brought or continued in the 
or liability, and as to the disposal he may have | court, or, as the case may be, in any Ceo | 
made of any property; and person obtain- | Court, shall have been personally served wi 
ing sach summons as aforesaid, and all other |}the summons to appear, or shall personally 
Witnesses whom the judge shall think requisite, | appear at the trial of the same, the judge at the 
may be examined upon oath touching the in- hearing of the cause, or at any adjournment 
uiries authorized to be made as aforesaid ; and | thereof, if judgment shall be given against the 
costs of such summons and of all proceed- | defendant, shall have the same power and 
ings thereon shall be deemed costs in the jauthority of examining the defendant and the 
cause. | plaintiff, and other parties, touching the several 
83. Commitment for frauds, §c.—That if the things hereinbefore mentioned, and of commit- 
party so summoned shall not attend as required | ting the defendant to prison, and of making am 
y such summons, and shall not allege a suf- order, as he might have and exercise under the 
ficient excuse for not attending, or shall, if at- provisions hereinbefore contained in case the 
tending, refuse to be sworn, or to disclose any plaintiff had obtained a summons for that pur- 
of the things aforesaid, or if he shall not make after the judgment obtained as herein- 
amswer touching the same to the satisfaction of | babi mentio 
the judge, or if it shall appear to such judge,| 86. Mode of issuing and executing warrants 
either by the examination of the party or by | of commitment.—That whenever any order of 
any other evidence, that such party, if a de~-| commitment shall have been made as aforesaid, 
fendant, in incurring the debt or liability which | the clerk of the court shall issue, under the seal 
is the subject of the action in which judgment | of the court, a warrant of commitment directed 
has been obtained, has obtained credit from the | to eme of the bailiffs of the court, or, as the 
intiff under false pretences, or by means of| case may require, of any County Court, who 
or breach of trust, or has wilfully con-|by sueh warrant shall be empowered to take 
tracted such debt or liability without having|the body of the person nst whom such 
had at the same time a reasonable expectation of | order shall be made; and in lke manner, 
being able to pay or discharge the same, or| whenever any order of commitment shall have 
shal] have made or caused to be made any gift, | been thade by the judge of any County Court, 
delivery, or transfer of any pro , or shall| the clerk of such court may issue, under the 
uae ches. removed, or co the same | seal of the court, a warrant of commitment di- 
with intent to defraud his creditors or any of| rected to one of the bailiffa af the Sheriffs’ 
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Court, who by such warrant shall be em-/ exécution of the process ; and where any order 
powered to take the body of the person against | of commitment shail have been made, and the 
whom such order shall be made; and all con-| person apprehended, he shail be forthwith con 
stables and otber peace officers within their | veyed in custody of the bailiff or officer xppre- 
several jurisdictions shal] aid in the execution | hending him to the gaol or house of correcten 
of every such warrant; and the gaoler or|orother prison of the court-within the jurisdic- 
keeper of every gaol, house of correction, and | tion of which he shall have been a 
ison mentioned in any such order shall be|and kept therein for the time mentioned in 
nd to receive and keep the defendant there-| warrant of commitment, unless sooner 
in until discharged under the provisions of this | charged under the provisions of this act ; 
act or otherwise by due course of law; and no /all constables and other peace officers shall be 
protection, order, or certificate granted by any| aiding and assisting, within thear respective 
Court of Bankruptcy or for the Relief of In-| districts, in the execution of such warrant: 
solvent Debtors shall be available to discharge | Provided always, that if such party or his goods 
any defendant from any commitment under | and chattels shall not be within the jurisdsection 
such last-mentioned order. ofany County Court constituted under the suid 
87. Imprisonment not to operate as a satis-| before-mentioned act, it shall be lawful for the 
faction for the debt, &c.—That no imprison- 
ment under this act shall in anywise operate as 
a satisfaction or extinguishment of the debt or 
other cause of action on which a judgment has 
been obtained, or protect the defendant from 
being anew summoned and imprisoned for any 
new fraud or other default rendering him liable 
to be imprisoned under this act, or deprive the 
plaintiff of any right to take out execution 
against the goods and chattels of the defendant, 
in the same manner as if such imprisonment 
chad not taken place. 


EXECUTION. 


88. How execution may be had out of the 
jurisdiction of the court.—That in all cases 
where a warrant of execution shal] have issued 
against the goods and chattels of any party, or 
sn order for his commitment shall have been 
made under this act, and such party or his 
goods and chattels shall be out of the jurisdic- 
tion of the court, it shall be lawful for the chief 
bailiff of the court to send such warrant of exe- 
cution or of commitment to the clerk of any 
County Court constituted under the said before- 
mentioned Act for the more easy Recovery of 
Small Debts and Demands in England within 
the jurisdiction of which such party or his 
goods and chattels shall then be or be believed 
to be, with a warrant thereto annexed, under 
the hand of the chief bailiff and seal of the 
court holden under the provisions of this act, 
requiring execution of the same; and the clerk 
of the County Court to which the same shall 
be sent shall seal or stamp the same with the 
seal of his court, and issue the same to the 
chief bailiff of hiscourt; and thereupon such 
bailiff shall be authorized and required to act 
in all respects as if the original warrant of exe- 
cution or commitment had been directed to 
him by the court of which he is the high bailiff, 
and shall, within such time as shall be specified 
in the rules of practice, return to the chief 
bailiff of the court holden under the provisions 
of this act what he shall have done in the exe- 
cution of such process ; and in case a levy shall 
have been made shall, within such time ag shal! 
be specified in the rules of practice, pay over 
all monies received in pursuance of the warrant 
to the chief bailiff of the court holden under 
the provisions of this act, retaining the fees for 
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of this act to apply to any justice of the peace 
acting for the county or place im which 
rty or his goods and chattels shall happen to 


3 


making oath 
oath such justice is hereby empowered to at 
minister) that the same has been duly issued 
out of the court, and that the person or goods 


where such justice acts, such justice shall sign 
his name on the back of such warrant, and 
thereupon such bailiff shall have to take 
the body or goods and chattels of such person 

(as the case may be) wheresoever the same. 
shall be found within such county or place, and 
deal forthwith, in like manner as if the same 
had been taken within the jurisdiction of the 
court: and all constables and other peace’ 
officers ate hereby required to be aiding, with- 
in their respective jurisdictions, in the execution 

of the warrant so endorsed as aforesaid. 


may be.had within the jurisdiction of thts court. 
—That in all cases where a warrant of execa- 
tion shall have issued against the goods and 
chattels of any party, or an order for his com- 
mitment shall have been made under the before- 
mentioned act for the more easy recovery of 
small debts and demands in England, and euch 

tty or his goods and chattels shall be or be 
pelicved to be within the city of London or the 
liberties thereof, it shall be lawful for the high 
bailiff of the County Court from which such 
warrant of execution shall have issued, or by 
which such order of commitment shall have 
been made, to send such warrant or o to 
the chief bailiff of the Sheriffs’ Court, with a 
warrant thereunto annexed under the hand of 
the high bailiff and the seal of the County 
Court from which the original warrant or order 
issued requiring execution of the same, and 


stamp the same with the seal of the court 
holden under the provisions of this act, and 
shall issue the same to the chief bailiff of the 
court ; and thereupon Such chief bailiff shall 
be authorised and required to actin all respects: 
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as if the original warrant of execution or order 
of commitment had been directed to him by the 
mth holden under the authority of this act, and 
shall, within such time as shall be specified in 
the rules of practice, return to the high bailiff 
of the County Court from which the same ori- 
ginally issued what he shall have done in the 
execution of such process; and in case a levy 
shall have been made shall, within such time 
as shall be specified in the rules of practice, 
pay over all monies received in pursuance of 
the warrant to the high bailiff of the court from 
which the same shall have originally issued, 
retaining the fees for execution of the process ; 
and where any order of commitment shall have 
been made, and the person apprehended men- 
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so appointed ; and no goods taken in execution 
under this act shall be sold for the purpose of 
satisfying the warrant of execution, except by 
one of the brokers or appraisers so appointed ; 
and the brokers or appraisers so appointed 
shall be entitled to have out of the produce of 
the goods so distrained or sold sixpence in the 
pound on the value of the goods for the appraise- 
ment thereof, whether by one broker or more, 
over and above the etamp duty, and for adver- 
tisements, catalogues, sale and commission, and 
delivery of goods, one shilling in the pound on 
the net produce of the sale. 

92. As to the liability of goods taken in exe- 
cution under 8 Anne,c.17. Landlords may 
claim certainrents in arrear. Bailiffs making 


tioned in such order shall be within the city of | levies may distrain for rent and costs. In case 


London or the liberties thereof, he shall be 


of replerims. 57 G. 3, ¢.93.—That so much of 


forthwith conveyed in the custody of the bailiff} an act passed in the 8 Anne, c. 17, intituled 


or officer apprehending him to some gaol, house 
of correction, or other prison within the city of 
London or the liberties thereof, and kept there- 
in for the time mentioned in the warrant of 
commitment, unless sooner discharged under 
the provisions of the before-mentioned act for 
the recovery of small debts and demands in 
England. 

90. Power to judge to end execution in 
certain cases.—That if it shall at any time ap- 
pear to the satisfaction of the judge, by the oath 
or affirmation of any person, or otherwise, that 
any defendant is unable, from sickness or other 

cient cause, to pay and discharge the debt 
or damages penaverad againet him, or any in- 
stalment thereof ordered to be paid as aforesaid, 
it shall be lawful for the judge, in hie discre- 
tion, to suspend or stay any judgment, order, 
or execution given, made, or issued in such 
action, for such time and on such terms as the 
judge shall think fit, and so from time to time, 
until it shall appear, by the like proof as afore- 
said, that such temporary cause of disability 
has ceased. 

91. sat Seite d the sale of goods taken in exe- 
cxtion.—That no sale of any goods which shall 
be taken in execution as aforesaid shall be made 


until after the end of five days at least next fol- 
lowing the day on which such goods shall have 
been so taken, unless such goods be of a perish- 
able nature, or upon the request in writing of 


the party whose goods shall have been taken ; 
and until such sale the goods shall be deposited 
by the bailiff in some fit place, or they may re- 
main in the custody of a fit person, approved 
by the chief bailiff, to be put in — by 
the bailiff; and it shall be lawful for the chief 
bailiff, from time to time, as he sha) think pro- 
per: to appoint such and so many persons for 
ing possession, and so many sworn brokers 
appraisers, for the purpose of selling or 
valuing any goods, ehattels, or effects taken in 
execution under this act, as shall appear to him 
to be necessary, and to direct security to be 
taken from each of them for such sum and in 
such manner as he shall think fit, for the faith- 
fol performance of their duties without inju 
or i Saki ta and i Ge 
may dismiss any person, broker, or appraiser 


“ An Act for the better Security of Rents, and 
to prevent Frauds committed by Tenants,” as 
relates to the liability of goods taken by virtue 
of any execution shall not be deemed to apply to 
goods taken in execution under the process of 
the court; but the landlord of any tenement in 
which any such goods shall be so taken shall be 
entitled, by any writing under his hand, orunder 
tbe hand of hi agent, to be delivered to the 
bailiff or officer making the levy (which writing 
shall state the terme of holding, and the rent 
payable for the same), to claim any rent in 
arrear then due to him, not exceeding the rent 
of four weeks where the tenement is let by the 
week, and not exceeding the rent accruing due 
in two terms of payment where the tenement is 
let for any other term less than a year, and not 
exceeding in any case the rent accruing due in 
one year; and in case of any such claim being 
so made, the bailiff or officer making the levy 
shall distrain as well for the amount of the rent 
so claimed, and the costs of such additional 
distress, as for the amount of money and costs 
for which the warrant of execution issued under 
this act, and shall not proceed to sell the samme, 
or any thereof, within five days next after 
such distress taken; and if any replevin be 
made of the goods so taken, such of the goods 
shall be sold under the execution as shall satisfy 
the money and costs for which the warrant of 
execution issued, and the costs of the sale ; and 
the overplus of such aale (if any) and also the 
residue of the goods shall be returned, as in 
other cases of distress for rent and replevin 
thereof; ‘and for every such additional distress 
for rent in arrear the bailiff of the court shall 
be entitled to have, as the costs of the distress, 
instead of the fees allowed by this act for makin 
such distress, and keeping possession thereo 
the fees allowed by an act passed in the 57 G. 
3, c. 93, intituled “An Act to regulate the 
Costs of Distresses levied for the payment of 
small rents. 

93. No execution shall be stayed by writ of 
error.—That no judgment or execution shall be 
stayed, delayed, or reversed upon or by = 
wnit ef error or supersedeas thereon to be 
for the reversing of any judgment given in the 
court. 


= 
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94. Execution to be superseded on payment 
debt and costs.—That in or upon every warrant 
of execution issued inst the goods and 
chattels of any person whomsoever the clerk of 
the court shall cause to be inserted or endorsed 
the sum of money and costs adjudged, with the 
sums allowed by this act, as increased costs 
for the execution of such warrant; and if the 

y against whom such execution shall be 
issued shall, before an actual sale of the ds 
and chattels, pay or cause to be paid or tendered 
unto the clerk of the court, or of any other 
court out of which such warrant of execution 
has issued, or to the bailiff holding the warrant 
of execution, such sum of money and costs as 
aforesaid, or such part thereof as the person 
entitled thereunto hall agree to accept, in full 
of his debt or damages and costs, together with 
the fees herein directed to be paid, the execu- 
tion shall be superscded, and the goods and 
chattels of the said party shall be 4 
and set at liberty. 

95. Debtor to be discharged from custody 
upon payment of debt and costs.—That any per- 
sonimprisoned underthisact whoshall have paid 
or satisfied the debt or demand, or the instal- 
ments thereof payable, and costs, remaining 





ischarged | 
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the eeal of the court, to commit any such of- 
fender to any prison to which he has power to 
commit aged this act for any time 
not exceeding seven days, or to im upon 
any such offender a fine not ae for 
every such offence, and in default of payment 
thereof to commit the offender to any such 
prison as aforesaid for any time not ex- 
ceeding seven days, unless the said fine be 
sooner paid. 

09. Penalty for assaulting bailiffs, or resce- 
ing goods taken in execution. —That if any officer 
or bailiff of uhe court shall be assaulted while 
in the execution of his duty, or if any rescue 
shal] be made or attempted to be made of any 
goods levied under process of the court, the 
person so offending shall be liable to a fine not 
exceeding 5I., to be recovered by order of the 
court, or before a justice of the peace as herein- 
after provided ; and it shall be lawful for the 
bailiff of the court, or any officer, in any 
such cage to take the offender into custody 
(with or without warrant) and bring him before 
such court or justice gpa 

100. Bailiffs made answerable for escapes, 
and neglect to levy erecution.—That in case any 
bailiff of the court who shall be employed to 


at the time of the order of imprisonment | levy any execution against goods and chat 
being made, together with the costs of obtaining | shall, by neglect or connivance or omission, 


such order, and all subsequent costs, shall be | lose the opportunity of levying 
discharged out of custody, upon the certificate of | tion, then, upon complaint o 


such payment or satisfaction, signed by the clerk 
of the court, by leave of the Po, of the court. 


MIscELLANEOUSs Provisions. 


96. Minutes of proceedings to be kept, and 
when certified by the clerk to be evidente.—That 
the clerk of the court shall cause a note of all 
plaints and summonses, and of all orders, and of 
all judgments and executions and returns there- 
to; and ofall fines,and of all other proceedings of 
the court, to be fairly entered from time to time 
in a book belonging to the court, which shall 
be kept at the office of the court; and such 


entries in the said book, or a copy thereof, | the 


bearing the seal of the court and purporting to 
be signed and certified as a true copy by the 
clerk of the court, shall at all times be admitted 
in all courts and places whatsoever as evidence 
of such entriés and of the proceeding referred 
to by such entry or entries, and of the regularity 
of such proceeding without any further proof. 

97. Suitors’ money unclaimed in six years to 
go to general fund. ; 

98. Power of committal for contempt.—That 
if any person shall wilfully insult the judge, or 
any juror, or any bailiff, clerk, or officer of the 
court for the time being during his sitting or 
attendance in court, or in going to or returning 
from the court, or shall wilfully interrupt the 
agg of the court, or otherwise misbe- 

ve in court, it shall be lawful for any bailiff 
or officer of the court, with or without the as- 
sistance of any other person, by the order of the 
judge, to take such offender into custody, and 
detain him until the rising of the court; and 
the judge shall be empowered, if he shall think 
fit, by a warrant under his hand and sealed with 


~ 


pigs execu- 
f the party ag- 
grieved by reason of such neglect, connivance, 
or omission (and the fact alleged being proved 
to the satisfaction of the court, on the oath of 
any credible witness), the judge shall order 
such bailiff to pay such damages as it shall ap- 
pear that the plaintiff has sustained thereby, 
not exceeding in any case the sum of money 
for which the said execution issued; and the 
bailiff shall be liable thereto, and upon demand 
made thereof, and on his refusal so to pay and 
satisfy the same, payment thereof shall be en- 
ieead by such ways and means as are herein 
provided for enforcing a judgment recovered in 
court, 

101. Remedies against and penalties om 
batliffs and uther officers for misconduct.—That 
if any clerk, bailiff, or officer of the court, act- 
ing under colour or pretence of the process of 
the cuurt, shall be charged with extortion or 
misconduct, or with not duly paying or ac- 
counting for any money levied by him under 
the authority of this act, it shall be lawful for 
the judge to inquire into such matter in a sum- 
mary way, and for that to summon and 
enforce the attendance of all necessary parties, 
in like manner as the attendance of witnesses in 
= case may be enforced, and to make such 
order thereupon for the repayment of any money 
extorted, or for the due payment of any — 
so levied as aforesaid, and_for the payment 
such damages and costs, as‘he shall think just, 
and also, if he shall think fit, to impose such 
fine upon the clerk, bailiff, or officer, not ex- 
ceeding 101. for each offence, as he shall deem 
adequate; and in default of payment of any 
money so ordered to be paid, payment of the 
same may be enforced by such ways and means 
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as = herein sp ig for enforcing a judg~| title to any galograr or hel acioe heredita- 
ment recov in the court, ment, or to any leasehold premises, or to 
102. Penalty on officers taking fees besides | toll, market, fair, or ream lg or to the ate of 
ep ea rete! epee Reed preg 8 apie feng coin db npr 
, 0 0 
act or apy of the powers thereof in execution, | the distress shall have been taken is more than 
who shall wilfully and a exact, take, or | the sum of 20/., and shall become bound, with 
rp 2 fee SS e w cers ee onder ag sureties to - approved by an 
and exce ees as are or e court, in such sums as to 
~ pomp and allowed respectively as payer judge shall seem reasonable, regard being had 
or on account of anythin dons oF to to the nature of the claim and the alleged value 
done by virtue of this act, or fe any account | or amount of the property in hoe t of the 
whatsoever relative to putting this act into exe-| rent or damage, to prosecute the suit with ef 
cution, shall, upon proof thereof before the said fect and without delay, and to prove before the 
court, be for ever incapable of serving or b court by which such suit shall be tried that 
employed under this act in any office of profit/ such title as aforesaid is in dispute ‘between 
or emolument, and shall also be liable for|the parties, or that there was ground for be- 
damages as herein provided. lieving that the said rent or damage was more 
103. Claims as to goods taken in execution to| than 20/., then, and not otherwise, the action 
Ribesuetasedaeiasqii<.< °° °° 
chattels taken in execution under the process Pp s 
of the court, or in respect of the proceeds or OssEssIon OF SMALL TENEMENTS. 
value thereof, by any geo for rent, cs 106. Poireger se of small rar ts may be 
any person not being the party against w recovered by plaint tn the court.—If tenant, 
such process has issued, it 8 be lawful for ! neglect to appear, or refuse to give possession, 
the clerk of the court, — application of the |judge may, on proof of service of summons, issue 
officer charged with the execution of such | 4 warrant to enforce the same.—That when and 
as well before as after any action! so soon as the term and interest of the tenant 
Setaate against such officer, to issue a sum- | of any house, land, or other corporeal heredita- 
mons, calling before the court as well the party | ment, where the value of the premises or the 
issuing such process as the party making 6 rent payable in respect of such tenancy did not 
claim ; and thereupon any action which shall | exceed the sum of 50/, by the year, and upon 
have been brought in any of her Majesty’s| which no fine shall have been paid, shall have 
Superior Courts of Record, or in any local or | ended, or shall have been duly determined by a 
inferior court, in respect of such claim shall be legal notice to quit, and such tenant, or if such 
Sioa teas beg cee? bots et los tay ee eet aay pee 
ereof, ; 
on proof of the issue of fall: canenoce and’ whom the same or any thereof shall be 
that the goods and chattels were so taken in ‘then actually occupied, neglect or refuse 
execution, may order the party ——- such |to quit and deliver up possession of the pre- 
eee es oe he Ges eee ed i nee 
u ion a ei of such sum- e or 
mons out of the court holden under the pro-jenter a plaint in the court, and thereupon a 
visions of this act ; and the judge of the court summons shall issue to the person 80 neglect- 
shall adjudicate upon such claim, and make jing or refusing; and if the tenant or occupier 
auch order between the parties in respect |shall not thereupon appear at the time and 
thereof, and of the costs of the proceedings, as | place appointed and show cause to the contrary, 
to him shall seem fit; and such order shall he jand shall still neglect or refuse to deliver up 
enforced in like manner as any order made in | possession of the premises, or of such part 








any suit brought in such court. thereof of which he is then in possession, to the 
said landlord or his agent, it shall be lawful for 
Actions or Rerievin. ' {euch landlord or agent to give to the court 


ag 

104. Actions of replevin may be brought in| proof of the holding and of the end or other 
the court.—That all actions of replevin in cases | determination of the tenancy, with the time or 
of distress for rent in arrear or 5. eal faisant | manner thereof, and where the title of the land- 
x A brought in the court without writ, and | lord has accrued eince the letting of the pre- 
shall not be removable into any other court | mises, the right by which he claims the byw 
unless the rent or damage in respect of which | session; and upon proof of the service of the 
the distress shal) have been taken shall be more | summons, and of the neglect or refusal of the 
fhan 20/., or unless the title to any corporeal | tenant or occupier, as the case may be, it shall 
or incorporeal hereditament or leasehol - | be lawful for the judge to issue a warrant under 
mises, or@to an toll, market, fair or other fran- eer toe ue vinin 4ancod 
chise, or to whole or any part of the iring and authorizing him within a peri 
distress, shall be in question in any such action.|to be therein named, not less than seven or 

105. Hos actions of replevin may be removed.| more than ten clear days from the date of such 
—That in case either party to any such action| warrant, to give possession of the premises to 
of replevin shall declare to the court that the!euch landlord or agent; and such warrant 


486 


any goods and chattels taken in execution of 
shal! be a sufficient warrant to the said bail 
to enter upon the premises, with such assistants 
as he shall deem necessary, and to give 
session accordingly: Provided always, that 
entry upon any such warrant shall not be made 
on a Sunday, Good Friday, dr , 
or at any time except between the hours of nine 
in the morning and four in the afternoon ; pro- 
vided also, that nothing herein contained dhall 
be deemed to protect any person by whom any 
such warrant shall be sued out of the court 
from any action which may be brought against 
him by any such -tenant or occupier for or in 
respect of such eng taking possession, 
where such person had not, at the time of 
suing out the same as aforesaid, lawful right 
to the possession of the same premises. 

107. The manner in which such summons shall 
be served.—That such summons as last afore- 
said may be served either personally or by 
leaving the same with some person being in 
and apparently residing at the place of abode 
of the person or persons so holding over as 
aforesaid, provided that if the person or per- 
sons so holding over or any or either of them 
cannot be found, and the place of abode of 
such n or persons shall either not be 
known or admission thereto cannot be obtained 
for serving such summons, the posting of the 

id summons on some conspicuous part of the 
premises so held over shall be deemed to be 
good service upon such person or persons re- 
poe 

108. Judges, clerks, &c., not liable to actions 
on account of — taken.—That it shall 
not be lawful to bring any action or prosecu- 
tion against the judge, or against the clerk of 
the court by whom such warrant as aforesaid 
shall have been issued, or against any bailiff or 
other person by whom such warrant may be 
executed or summons affixed, for issuing such 
warrant or executing the same respectively, or 
affixing such summons, by reason that the per- 
son by whom the same shall be sued out had not 
la right to the | nearyrooeg of the premises. 

109. Where landlord has a lawful title, he 
shall not be deemed a trespasser by reason of ir- 
regularity.—That where the landlord, at the 
time of applying for such warrant as aforesaid, 

lawful right to the possession of the 
premises, or of the part thereof so held over as 
aforesaid, neither the said landlord nor his 
agent, nor any other — acting in his be- 
half, shall be deemed to be a trespasser by 
reason merely of any irregularity or informality 
in the mode of proceeding for obtaining pos- 
session under the authority of this act, but the 
party aggrieved may, if he think fit, bring an 


action on the case for such i arity or 
informality, in which the damage alleged to be 
sustained thereby shall be specially laid, and 


may recover full satisfaction for such special 
damage, with costs of suit, provided that if the 
ial damage so laid be not proved the de- 
endant shall be entitled to a verdict, and that 
if pitt Sagi ognersegh-Sbage gt Acar sum 
not exceeding the sum of-5s., the plainti 






as-day,|the person by whom an 


judge shall seem reasonable, regard 


New Statutes effecting Alterations in the Lew. 


recover no more costs than damages, unless 
the judge before whom the trial shall have 
been e. shall certify that, in his opinion, 
full costs ought to be allowed. 

110. How execution of warrant of possession 
may be stayed.—That im every case in which 
such warrant shall 
be sued out of the court not at the time 
of suing out the same lawful right to the pos- 
session of the premises, the suing out of any 
such warrant as last aforesaid shall be deemed 
a trespass by him against the tenant or occu 

ier of the premises, although no entry shall 
made by virtue of the warrant; and in case 
any such tenant or occupier will become bound 
with two sufficient sureties, to be approved by 
the clerk of the court, in such sum as to the 
being had 
to the value of the premises and to the pro+ 
bable cost of such action, to sue the person 
by whom such warrant was sued out with 
effect and without delay, and to pay all the 
costs of the proceeding in such action in case 
a verdict shall pass for the defendant, or the 
plaintiff shall discontinue or not prosecute his 
action, or become nonsuit therein, execution 
upon the warrant shall be stayed until judg- 
ment shall have been given in such action of 
trespass; and if upon the trial of such action 
of trespass a verdict shall pass for the plaintiff, 
such verdict and judgment thereupon shall 
supersede the said warrant. 

111. Proceedings on the bond for staying 
warrant of possession, &c.—That every bond 
given on the removal of any action out of the 
court, or upun staying the execution of any 
such warrant of possession as aforesaid, or on 
moving for a new trial, or to set aside a ver- 
dict, judgment, or nonsuit, shall be made to 
the other party to the action at the costs of 
such other party, and shall be approved by the 
judge and attested under the seal of the court ; 
and if the bond so taken be forfeited, or if, 
upon the proceeding for securing which such 
bond was given, the judge before whom such 
proceeding shall be had shall not certify upon 
the record in court that the condition of ths _ 
bond hath been fulfilled, the party to whom 
the bond shall have been so made may bring 
an action of debt, and recover thereon: Pro- 
vided always, that the court in which such 
action as last aforesaid shall be brought may, 
by a rule ofgcourt, give such relief to the par- 
ties liable upon such bond as may be agree- 
able to justice and reason, and such rule shall 
have the nature and effect of a defeazance to 
such bond. 


Juzispicrion or Superior Courts. 

112. Concurrent jurisdiction with superior 
courts, — That all actions and pogens 
which before the passing of this act might 
have been brought in any of her Majesty’s 
Superior Courts of Record, where the plainti 
dwells more than twenty miles from the de- 
fendant, or where any officer of the court 
holden under the provisions of this act shall 


shall be a party, except in respect of any claim to 
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the process of the court, or the proceeds or} shall be as valid and effectual to all intents and. 


value thereof, may be brought and determined 
ps such superior sescead at a of 

suing or ing, as if this act 
had hea passed. ? 

113. As to actions brought for small debts 
$m superior courts—That if any action shall 
be commenced after the passing of this act in 
any of her Majesty's Superior Courts of Re- 
cord, for any cause other than those lastly 
hereinbefore specified, for which a plaint 
— have been entered in the court holden 

the provisions of this act, and a verdict 
shall be found for the plaintiff for a sum not 
more than £20 if the said action is founded on 
contract, or less than £5 if it be founded on 
tort, the said plaintiff shall have judgment to 
recover such sum only, and no costs; and if a 
verdict shall not be found for the plaintiff, the 
defendant shall be entitled to his costs as be- 
tareen attorney and client, unless in either case 
the judge who shall try the cause shall certify 
on the back of the record that the action was 
fit to be brought in such superior court.* 


PENALTIES. 


114. Penalties and costs to be recovered before 
@ sustice, and levied by distress.—That all pe- 
nalties, fines, and forfeitures by thie act inflicted 
or authorized to be imposed (the manner of 


recovering and applying whereof is not hereb 
otherwise particularly directed) shall, on 
Peed before any juatice of the peace having 

isdiction within the a place where 
the offender shall reside or be or the offence 
shall be committed, either by the confession of 
the party offending, or by the gath of any 
credible witness, be levied, with the costs at- 
tending the summons and conviction, by dis- 
tress and sale of the goods and chattels of the 
party offending, by warrant under the hand of 
any such justice, and the overplus (if any), 
after such penalties, fines, and forfeitures, and 
the charges of such distress and sale, are 
deducted, shall be returned, upon demand, un- 
to the owner of such goods and chattels. 

115. In default of security offender may be 

ined till return of warrant of distress. 

116. In default of distress offender may be 
committed. 

117. Penalties not otherwise applied to be 
paid into the general fund. 

118. Justices may by summons in the 
nese | t) ~—That in all cases in 
which by this act any penalty or forfeiture is 
made recoverable before a justice of the peace 
it shall be lawful for such justice to summon 
before him the party complained against, and 
on such summons to hear and determine the 
matter of such es rs and on proof of the 
offence to convict the offender, and to adjudge 
him to pay the penalty or forfeiture incurred, 
and to proceed to recover the same, although 
no information in writing shall have been ex- 
hibited before him; and all such proceedings 
by summons, without information in writing, 





5 And see es. 73, 74, ante, and 123, post, — 


——_ as if an information in writing had 
een exhibited. 

119. Form of conviction. 

120. ings not invalid for want of form. 

121. Distress not unlawful for want of form. , 

122. Limitation of actions for eedings in 
execution of this act.—That actions and 
prosecutions to be commenced against any 
person for any thing done in pursuance of this 
act shall be laid =r tried in the county where 
the fact committed, and shall be com- 
menced wi three calendar months after the 
fact committed, and not afterwards or other- 
wise ; and notice in writing of such action, and 
of the cause thereof, shall be given to the de- 
fendant one calendar month at least before the 
commencement of the action; and no plaintiff 
shall recover in any such action if tender of 
sufficient amends shall have been made before 
such action brought, or if after action brought 
a sufficient sum of money shall have been paid 
into court, with costs, ‘fe or on behalf of the 
defendant. 

123. Provision for the protection of oficers 
of the court.—That if any person shall bring 
any suit in any of her Majesty’s Superior 
Courts of Record, in respect of any grievance 
committed by any clerk, bailiff, or officer in 
the court holden under the provisions of this 
act, under colour or pretence of the process of 
the said court, and the jury, upon the trial of 
the action, shall not find greater damages for 
the plaintiff than the sum of 20/., no costs 
shall be awarded to the plaintiff in such action, 
unless the judge shall certify in court, upon the 
back of the record, that the action was fit to be 
brought in such superior court. 

124. Act not to affect Court of Hustings, or 
Lord Mayor’s Court.—That nothing in this act 
contained shall be construed to alter or affect 
the Court of Hustings in the said city of Lon- 
don, or the court of our lady the Queen holden 
before the Lord Mayor and aldermen in the 
chamber of the Guildhall of the city of London, 
or to take away, lessen, or diminish the powers 
< jurisdictions of the said courts, or either of 

em. 

125. Interpretation of act. 

126. Expenses of act.—That the costs, 
charges, and expenses attending or incident to 
the applying for, obtaining, and passing this 
act shall be paid and defrayed by, from, and 
out of the monies which have from time to time 
been paid into the chamberof London onaccount 
of the business transacted in the said Court of 
7 hereby abolished, or which shall be 
paid to the treasurer of the court to be holden 
under this act. 

127. That this act shall commence and take 
effect on the 29th day of September next after 
the passing hereof. 

128. That this act shall be a ge act, and 
shall be judicially taken notice of as such. 

[The Schedule of Fees will be.printed in the 
next number. | 
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REPORT ON LEGAL EDUCATION. 


FOREIGN SCHOOLS OF LAW. 
Havine submitted to our readers the 
state of Legal Education,—or rather the 
want of it—in this country, as set forth in 
the Report from the Select Commsittee of 


the House of Commons, we proceed to ex- | Paatory 


tract the statements and observations of 
the Committee with regard to Foreign 
Schools of Law :— ' 

The committee having, as they state, 
met with but little assistance from home 
institutions, thought it right to make such 
— abroad, as by enabling them to 
judge more correctly of the present state 
of Legal Education in other countries, and 


its effects on the profession and population | ih. 
generally, might permit them to suggest |; 


effective means for its greater extension 
and improvement in ours. In that view 
they examined Mr. Moriarty, who from 
having graduated in the University of Dub- 
lin, and having studied at some of the prin- 
cipal universities of Germany, at Heidel- 
burgh, Bonn, Berlin, &c. and recently 
occupied, for three years, a chair himself 
in an important institution, the Royal 
Academy of Trade in Berlin, seemed well 
‘qualified, as well from his studies of English 
as of foreign law, to furnish all necessary 
information and useful suggestions on the 
subject. Though specifically bearing on 


Porkementery dopa i on dope! beaaaea, 


rank, from the first minister of state to the 


lowest it is the leadi 

of ce coer the antire fe ial and 
official ongamization of the c , but, as 
must at once be perceived, the w educe- 


tional system designed as preparation for it. 
Hence the three characteristic features of her 


of subject and labour. 
nations, and the reality stri y given to 
them by the mode in which bork are carried 
out, object purposed to be attained is 
thorough and extensive knowledge of theery, 
at the period wher theory in all sciences is best 
calel wales to after exercise, for which 


struction, both in quantity and quality, but ap 
uires in returo that the person who applies 
or it shall be well ls to receive it, and 
that when he is occupied in receiving he 
upied, and not by a 
compliance with mere form lose or escape from 
- The hel d i hie being 
“The student, previous to hie bes 
admitted into the university, is required to pre- 
duce a certificate of his having passed in the 
gymnasium, or public school, where he has 
studied No, 2, or second degree of merit et the 


usually called the Arbiturienten Examen. 
examination, which is intended to test whether 


the course pursued at the University of | he be ripe for entrance and attendance im the 


Berlin, yet as the German Universities are 
all constituted and conducted very nearly 
on the same principle, his evidence may be 
considered as applicable to all. 

“ The of law or of juris ce is 
one of the faculties (generally the second,) of 


every univ without exception. 
It presents the largest opportunity and means 
of legal study to every student who wishes to 
avail himself of it, whether unprofessional or 


professional. This, it may be alleged, is the 
case in some at least of our own institutions, 
such as the University of London; but there is 
this essential difference between this country 
and Germany, that no situation in which legal 
knowledge, of whatever description, is consi- 
dered requisite is to any candidate who 


university, is very extensive and rigorous, fully 
equal to the examinatioa in the nade 
uate year at an English university: it em- 
ces av ae a of classice, and ae- 
uires proof that the pupil is im a position to 
Write Latin free at least from all grammatical 
error, &c., &c. ‘The examination immediately 
preliminary to — university is rather 
of a cursory nature, Arbitarienten Eaamen 
jast mentioned being considered sufficient war- 
ranty for his reception. The legal studems then 
continues for three years atthe university; but 
even in Prussia he is not necessarily restricted 
to a Prussian university, with the exception of 
one half year, which half year must be devoted 
to the etudy of the Prussian code, His attemd- 
ance on the lectures at the several pgioreare | 
and his assiduity, must, however, be 


has not gone through the prescribed course of| at the close of each half year by a certifiente 


study fitted to attain that knowledge, and is 
not provided with a certificate attesting such 
course, and the having passed th two ex- 


aminations required in proof of his having , but not absolutel ’ 
mastered the several subjects which such course bis “discretion. d 


comprises. This applies not merely to j " 
ote Rog solicitor, notary, &c., of every grade, 
to those classés, in fine, which in this country 
are considered as strictl 

every Official in the civil 


professional, but to] any, and, in fact, as many as he pleases, 
service, of whatever|there is no examination till 


from the 


fessor whose lectures he has at- 
tended. i 


The certificate of attendance 
required only for the former. The student is 
not restricted to amy particular order of 

during the three years; he may commenes wi 


all 
the end of his 
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career. The selection is often determined by |the different offices to which he may be subse- 
the university at which he happens to be, or by | quently called, one or two hours weekly. These 
the more or less eminence of the professors|courses on Procedure are eueceeded by ® 
who occupy the different chairs, but this in no|course on the “ Landrecht,” or the strictly 
wise exempts from any branch or portion of} Prussian Criminal Code, which takes five hours 


the required course, which continues the same 
in whatever order it may be taken. The 
student usually begins with an outline of the 
science, or what is termed the “ Encyclopedia” 
(Methodologie,) common to all other branches 
of study, and though not obligatory, of con- 
siderable advantage, and intended for the 
student’s own convenience. The “ Naturrecht” 
(Natural Law, or the Philosophy of Jurispru- 
al mar" imal Pi ei four hours a 
week (two hours each day); a peculiarity con- 
fined to law lectures, which, treatin of subjects 
more involved, and which might suffer by being 


weekly. Then follows a course on “ Inter 
national Law,” three hours weekly; and for 
euch of the students as intend devoting them- 
welves to Rhenish Jurisprudence and Practice, 
a course or courses on the “Rhenish Civil 
Procedure,” “the Constitution of the Rhenish 
Judicature,” and ‘the Code Napoleon,” at- 
tendance on which is required four hours; on 
the couree of the Civil Procedure, and on that 
of the others, probably three, four, or even five 
hours a week are indispensable, but yet con- 
sidered scarcely adequate. At the University 
of Berlin that branch is, of course, badly repre- 


treated piecemeal, demanded this exception ' sented, a student devoting himself to it would 
from the ral rule of one hour only. These prefer studying it at some Rhenish university, 
lectures illustrate the abstract principles of! at Bonn, for instance. There are thus, in all, 
jurisprudence, by frequent reference to the! 13 courses of compulsory or obligatory lectures 
practice of different countries, and are well’ for the student in law, involving, if confined to 
calculated to give the student a general idea at | one year, 62 lectures of one, or 31 of two hours 
least of its philosophy. These four lectures a! per week ; but as he is at liberty to divide the 
week continue for about half a year, and gene-| whole over three years, it may be considered as 
rally amount to about 100. The next course | averaging about 20 lectures of one, or 10 of 
comprised the “Institutes,” or the “ History| two, per week, or about four hours in con- 
and Antiquities of Roman Law,” to which are tinuous legal study per day during the semestre 
devoted six hours a week for half a year also.|or half year; not excessive if = to such 
The Institutes are followed by the « Bandects,” studies exclusively. But in addition to these 
a subject considered of great importance in| compulsory lectures, there are others of a sub- 
Germany, to which there are given not less than | sidiary character, provided for such as are de- 
10 hours weekly. The fourth course embraces! sirous of taking advantage of them. Several 
the “ Erbrecht,” (or the Law of Inheritance,)' such courses are given by those who, without 
mi ag ae three hours phair Then follows | holding the rank of professor, inary or 
“‘the History of the Law of German States”! ordinary, or receiving any salary from the 
and “ Forensic History,” (or the History of the| government or the university, have acquired 
Laws of Germany, as they have | tale up into | the “ Venia docendi,”’ or privilege of delivering 
their present form through the different modi-| lectures at the university, and of receiving fees 
fications of time and the various institutions of| from the pupils attending them. Many of 
the countfy,) and to which are devoted four! these lectures are developments of portions of 
hours weekly. Next succeeds the German/the compulsory lectures, synchronous fre- 
“¢ Privatrecht,” (or Private Law,) exclusively of | quently with them, and in aid of those sections 
German origin, eight hours weekly. ext| which the ordinary lecturer could not extend, 
“ Ecclesiastical Law,” a very important object, | consistently with the more general character of 
studied at present very deeply, and the know-! his courses, and in justice to the objects of all 
ledge of which is tested by a very strict exami-|his listeners, There are thus three lecturers 
mation, many of the foundations, charitableand'!on the course of Privatrecht, two of whom 


ic, being of ecclesiastical origin, and 
many even of the existing principalities having 
arisen from their having been converted from 
bishops’ sees to their present secular form. 
This eourse occupies four hours weekly. The 
next is a course on the “Crimmal Prozess” 
(or Crimimal Procedure) generally of Germany, 
mot so much on the jprinciples involving 
criminal prosecution as on its mode; that is, 
not so much on the matter as the form of the 
prosecution, to which are given four hours a 
week. ‘Phis is followed by the common 
Prussian “Criminal Prozess,” (or Criminal 
Procedure,) almost exclusively of Roman 


more specially treat of the two great depart- 
ments, “Lehn” and “ Handelsrecht,” (or 
Feudal and Commercial Law). All these 
courses hitherto mentioned, whether compul- 
za’ | or optional, are of a strictly legal character, 
and common to all legal students; but there is 
another class of lectures, to which we shall 
later have to advert, and which, in addition to 
the legal, the candidate who wishes to qualify 
for official employment must also attend. In 
fact, almost ail the subjects of geat importance, 
not only in this but in all the other faculties, 
have two or more professors treating on the 
same subject concurrently. h course gene- 


oxen, or at leat governed by the principles of| rally occupies a semestre or half a year, so as 
or Roman Law, to which four hours are|/to admit a very extensive treatment of each 
weekly. The next is “Judicial andj subject; the lectures are given continuously, 
Practice * generally, which is intended to | but do not appear to be preceded or followed 
farmliarize the student with the discharge of} by examinations. Lately there has been a wish 
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expressed by the government that the lecturera 
should rae Pe ‘* Disputoria,” or the exami- 
mation vivd voce of student; but thia, 
though to a certain degree acted on, has not 
been successful, and has not been hitherto pur- 
sned to any great extent at any of the German 
universities. The want of such aids is however 
abundantly supplied by other circumstances in 
the organization of these institutions. The 
subjects are treated not only, as already ob- 
served, by ordinary, extraordinary, and volun- 
tary (or “‘ Privat-Docenten ”) lecturers, but also 
are further elucidated by private instruction. 
In fact, under the designation of “ public,” 
open to the public at large; “private,” open 
to the university; and ‘‘ most private,” con- 
fined to private or chamber-class instruction, 
the pupil has lectures and teaching of every 
description in abundance if be thinks proper to 
avail himself of it. It is also to be observed, 
that the compulsory lectures, especially, are far 
from being matters of form; they are diligently 
and attentively frequented, though usually 
lasting, as has been observed, for two hours, 
and are almost invariably taken down in writing 
by each student; the subjects of which th 
treat being of a nature to require a thoroug 
familiarity with each detail, and being of im- 
portance to him up to the end of his career.” 


At the expiration of three years, at any 
of the universities, the student in law sends 
in his certificate of assiduity and attendance 
to some “ Ober Gericht,”’ that is, to some 
superior law tribunal, with an application 
to be admitted to practise thereat, after 
having previously submitted to an exami- 
nation as tohis legal acquirements. If the 
certificate of attendance and assiduity be 
found satisfactory, the president of the 
tribunal directs a commission, consisting of 
two examiners, to issue, and then the stu- 
dent is examined with such others as may 
have applied at the same period. 


“ This examination is rather of a superficial 
character. It is confined almost exclusively to 
an inquiry into the student’s proficiency in the 
principles of Roman Law, and to abstract 
questions of Jaw in general; such as, for in- 
Stance, the a principles on which a 
criminal case should be founded, questions as 
to conferring the right of the administration of 
ae to one branch of the community in pre- 

erence to another, &c., &c.; in short, to the 
general philosophy of jurisprudence. No v 
minute inquisition into his knowledge of prac- 
tical details, particularly of the strictly Prussian 
law, is at this stage required; this is reserved 
for his second examination. Should he be 
found so far competent, he is then appointed 
“ Auscultator,” or Hearer, and in that capacit 
is received into the tribunal. In this tribunal 
he must serve for one year at least, and gratui- 
tously ; and in order to insure this, 
to his admis 
from h 


| previously 
sion he must produce a certificate 


is parents or guardians that they are 
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willing and able to support him during the: 
three or four, or as may be more, ate prowl 4 : 
years previous to his ing his second or final 
examination, ci w : h mae forth a certain 
moral responsibility for his future provision 
devolves upon the state. During this proba- 
tionary year as “ Auscultator”’ he is placed in; 
different dapartments of the court, in the 
registry, in the accountant or oe 
department, and so on; and he must aleo, wi 
the assistance of a “‘ Co-Referent,” institute 
himself, and conduct to an issue, two or three 
real cases occurring within the jurisdiction of 
this Gericht, and requiring its decision; but 
he has, in the performance of this duty, the. 
a ool ag — rage pt who, - = 
shall distinctly disapprove of any part i 
procedure, is at liberty to reject it, and sub- 
stitute his own; a moral guarantee is thus pro- 
vided that sufficient care will be taken to teach 
accuracy, at least, in the p The 
whole is then submitted to the decision of the 
court itself, and if the deficiency of the candi- 
date or probationer be very manifest, he is, of 
course, not permitted to proceed further until 
he shall have made good this. He is, in ad- 
dition to this, sent to the “‘ Unter-Gericht,” or 
inferior court, in order to learn the details of 
the proceeding in that also; the object of this 
probatio year being to familiarise him with 
all the details of Prussian procedure. Such ie 
the second stage of his legal education: He 
now proceeds to the third. If the cases which 
he has conducted, in his capacity. of Auscul- 
tator, be considered creditable, and his intelli- 
gence and diligence, on the whole, be shown 
to the satisfaction of the president of the court, 
he is, after a year elapses, at liberty to apply to 
become a “‘ Referendarius ;”” but before his ap- 
plication can be admitted, a second examination 
must take place, of a more searching character as 
regards the peculiarly Prussian forms of pro- 
ure and law. From that moment, that is, 
from the D psc; of such examination, he is 
considered as being qualified for the discharge 
of any of the legal functions of an inferior 
order to which he may be hereafter d 

He is, as it were, licensed by the state, 

not as yet in the service of the state. He is 
under its control, but still not exclusively in the 
employment of the government ; he is at liberty 
to conduct the affairs of clients and of 

applying to him, whereas the other class is not; 
their functions are limited not to private prac- 
tice, but to such as may be assigned to them 
by the court to which they are respectively ate 
tached. The distinction in the profession is 
not, as with us, between the advocate, barrister 
or pleader on the one aide, and the solicitor or 
attorney on the other, but between the state 
servant and the free practitioner, a natural 
result of their forms of procedure; as the in- 
uiries are not public, and oral debate is not 
allowed, the profession does not branch off 
into the recipient of instructions from the cliemt 
(or the solicitor,) and the forensic advocate (or 
barrister); they are identified and form but one 
body. But there ig a marked difference be- 
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tween the two claseés; the free practitioner is 
eligible only to such situations as “‘N a 
and “ Justiz issarius,’ which ig the 
nearest approximation to our solicitor. To 
attain this grade, it is necessary, as already ob- 
served, to pass an examination at the na- 
sium; a three years’ lecture course in the uni- 
versity; aone year’s probationary course as 
Auscultator, and a two > subsequent pro- 
bationary course as Referendarius, but not to 
pass through the searching “‘ state examina- 
tion.” He, however, who wishes to 
farther, and to become eligible to the service of 
the state, or to official situation, must now pro- 
ceed to the fourth stage. After having served 
two years as “ Referendarius,” and gratuitously, 
at some superior court, he is now at liberty, but 
not before, to apply to pass the “ 
Examen,” or State Examination. The State 
Examination is of extraordinary severity; in- 
deed so severe, that it might not be too much 
to say that 30 per cent. of those who attempt 
it, and of those who have been moderately as- 
siduous, fail. This examination can only be 
passed in Berlin, and before the permanent 
commission which sits there for this purpose. 
It embraces the most extensive course not only 
of law, but also of all branches of information 
that may be subsequently required in the dis- 
charge of the executive duties of government, 
such as the system of police, and the general 
principles of all subjects connected with mining, 
woods and forests, the theory and operations of 
trade, statistics of population, &c., &c.; in fact, 
it is coextensive with the “ Camerialia,” a 
course which comprises the study of whatever 
can become legitimately the object of govern- 
ment functions. It is at this stage, therefore, 
the jurist is at liberty to branch off, and either 
select what is called “Staat Dienst,” or the 
state administrative career, or to remain simply 
an advocate or barrister. The course to be 
followed in the former case will later come 
under consideration. Should he determine on 
the latter, on passing this examination, he 
applies for liberty to act as “‘ Anwalt,” in which 
case he conducts the cases of clients, but with- 
out tage. any judicial character beyond 
the fact that all officers connected with the law 
in Prussia, and in most of the other states, are 
regarded as officers of the crown to a certain 
degree. But, in addition to the qualifications 
required for this inferior grade of the profession, 
for the higher a much larger body of knowledge 
is Pomc, In other words, for the mere 
admission to the bar in Germany, in addition 
to the four years at the Gymnasium, three years’ 
university course, obey So ioral three 
years’ tice and exercise, a » are 
i igs To appreciate this fully, it is not to 
be measured by our ordinary English estimate. 
The first or preliminary examination on leaving 
nasium, is intended to discover whether 
the skill and knowledge of the candidate war- 
rant his entering the university, or whether it 
would not be more advisable that he should 
enter on some commercial or other pursuit. 
This test, wo far from being like our matricula- 
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tion examimations, ie stringent and comprehen- 
sive. It engures a well-grounded knowledge 
of an extensive course, comprised in five 
classes, from the lowest, which is quite elemen- 
tary (children enter at 12 and 13 years of age,) 

the 


to the highest or Tertia. The pupil is r 

to possess an intimate acquaintance wi 
ancient classical authors, such a familiarity 
with the Latin lan as may give hima 
facility of expressing himself with ease and cor- 
rectness in it; the elements of arithmetic, 
algebra, and geometry, the rudiments of 
chemistry, botany, and natural history, a know- 
ledge of geography and history, but especially 
of the geography and history of his own 
country; a knowledge of modern lan 

(in the fourth class French, and in the third 
English); the first principles of political 
economy, the statistics of commerce and trade, 
together with its history, &c. In no case is 
this examination to be dis with. The 
candidate, without passing it (even though his 
education had been conducted in private,) can- 
not obtain the rank of Auscultator, which is 
the lowest in the legal profession. Next comes 
the preliminary examination at the university. 
Thirdly, the examination as Auscultator, to test 
the candidate’s knowledge in the general theory 
of law, and acquaintance with the principles of 
Roman law ; fourthly, the examination to en- 
title to the rank of Referendarius, to test his 
accurate and intimate acquaintance with all the 
forms of Prussian procedure; and fifthly, the 
wide and very stringent state examination, to 
prove his knowledge in every branch of science 
which may be connected with legal or admi- 
nistrative functions. 

_ [To be continued in our next No.] 


——— 


NOTICES OF NEW BOOKS. 





A Treatise on the Law of the New County 
Courts, compiled from the Statute of the 
9& 10 Vict. c. 95, and the Common Law 
applicable thereto. By Joszru MoseE.ey, 
Esq., Barrister-at-Law. Part II. Lon- 
don: Stevens & Norton, 1847. Pp. 435, 
clxiv. 

Tats treatise shows considerable learning 
and research on so much of the common law 
as may be applicable to cases coming before the 
New County Courts. There are various edi- 
tions of the Small Debts Act, with useful notes 
and criticisms ; but Mr. Moseley has not limited 
his labours to mere annotations on the act: he 
has enlarged his view to the rules and princi- 
ples of law, as they may be, or ought to be, ad- 
ministered in these courts. 

We apprehend, however, that much of this 
learning and research will be thrown away. 
The cases wherein Mr. Moseley’s book will be 
practically useful, must necessarily, we fear, be 
“few and far between.” The plaints are to be 
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decidefl in a summary way, and for the most | Protective,” and in fact & was evidently the 


part will be disposed of with small regard to 
legal form or ceremony. 

Nevertheless, Mr. Moseley is entitled to the 
thanks of those who may practise in these 
courts. Here they will find collected m a coa- 
venient space whatever they may require im the 
management of the cases in which the prin- 
ciples and practice of the Superior Courts may 
be brought to bear in the administration of jus- 
tice in the County Courts. 

The work is well arranged—treating of 

1st. Jurisdiction. 2nd. Plainte. 3rd. Pro- 
cees. ith. Trial. 5th. Execution. 6th. Com- 
mitments. 7th. Recovery of Possession. 8th. 
Replevins. To which are added, the Rules of 
Practice and Forms for the County Courts ; and 
the Orders in Council, Division of Counties, 
Districts, and Court Towns. 

Mr. Moseley, on ushering in this Second 
Part of his work, after apologizing for the long 
delay that has ocurred in its appearance, ob- 
serves :— 

That he has kept closely to the plan vary fom 
in the First Part. From the decisions that have 
been already given by the learned judges of the 
New County Courts, he conceives that the 
main feature in the plan which he has adopted 
namely, “the application, except where it is 
forbidden or is inconsistent, of the general 

inciples an practice of the common law to 

jurisdiction, process, and other proceedings 
of the New County Courts, as prescribed by 
the statute, and rules made in pursuance there- 
of, is the proper and lawful method of adminis- 
tering justice therein, and the only safe mode of 
insuring a sound and uniform course of law 
and practice.” 

We earnestly hope that “sound and oni- 


ambition of its founders te establish a new and 
independent, if not a rival, association. During 
the first year, a few hundred subscribers en- 
rolled their names, but most of them soon fel] 
off, and the Legal Protective ceased to exist. 
Looking over the lst of the committes of 
management of the new association, we find k 
composed entirely of members selected from 
the several existing societies in town and 
country. There seems, therefore, to be no 
doubt that it has been sanctioned by, and is 
proceeding with the friendly concurrence of, 
the other law societies. There is, therefore, 
good ground for trusting that both the ends to , 
be attained, and the means of securing them, 
will be well considered and judiciously pursued. 
Some years ago, there were three metropol+- 
tan law societies :—the old Law Society, imsti- 
tuted in 1739, of which the late Mr. Kaye was 
Prolocutor, and Mr. Flexney, Secretary ;—the 
Metropolitan Law Society, instituted in 1819, 
of which Mr. Leake, M. P., was President, aad 
Mr. Anderton, Secretary ;—and the Northern 
Agents’ Society, of which Mr. Charles Clarke, 
of the firm of Clarke, Richards, and Medcalf, 
was Secretary. The two former societies had 
precisely the same objects in view: the pro- 
motion of fair and honourable practice, and the 
maintenance of the just intereats of the profes- 
sion. The latter had a similar design, but was 
limited to the London agency houses. Thee 
there were about thirty or forty law societies, 
and a few law libraries, in different parts of the 
country, also composed of attorneys and eolici- 


form law and practice” will ultimately be at- tors. None of these societies appear to have ex- 
tained. Mr. Moseley’s book has the merit of ceeded 300 eubscribers,—a very small rumber 


assisting in this object “so devoutly to be 
wished.” 


PROGRESS OF SOCIETIES OF AT- 
TORNEYS AND SOLICITORS. 


compared with the general body,—not, in the 
whole, forming one-tenth of the profession, 
Then came the Incorporated Law Society, com 
prising the attorneys, solicitors, and proctors ef 
Great Britain and Ireland. At present it num- 
bers upwards of 1,100 London, and nearly 300 


In reference to the Metropolitan and Pro- — with a few in Ireland and 


vincial Law Association, we have been re- 
minded that a few years ago a similar soci 


We mention these facts for the information 


society 

was projected by a few London solicitors, under of those who have favoured us with some re 
the name of “The Legal Protective Asso-| marks and suggestions on the constitution and 
ciation,” and which afterwards sought to asso-| objects of the new association, and are giad 
ciate with it some of the country solicitors, and | that we are enabled from time to time to pat 
then took the title of ‘The Metropolitan and|our readers in possession of all the circum- 
Provincial Legal Association.” It does not} stances which bear on the subject. 

appear that the existing societies in town or} With the exception of the Incorporated Law 
country were consulted on the plan, or their}/Society, the New Association seems to have 
leading members imwited to join “The Legal| been founded upes a more extensive plan than 


~ 
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preebend both townand country solicitors. We 
weuderstand that the number of members 
aigeady amounts to nearly ons thousand. 
@omsidering the shost time which has clapeed 


since the commencement of the association, | costs, the 


riage ape a err pintnclar ae 
the qonsent of t somal representa 
the defendant. = 
Iw this suit, which had become abated 
the death of the sole defendant, the piainti 
moved, that the bill might be dismissed without 
administratrix ef the defendant ap- 


asad -recoliecting the general supineness of the | pearing and censenting. 


prefeasion on all personal matters, this num- 
ber ic a large ome; but it ought to be much 


Mr. Rogers for the motion. 
Lord Langdale at first expressed some doubt 


whether the motion could be made without re- 


greater, in order to effect the varioue important | moving the suit, but ultimately made the order. 


objects set ‘forth in the address of the com- 
muttee of management, We therefore renew 
emer exhertation to such of onr readers as have 





VicesQhancellor of England. 
Wellesley v. Wellesley. July 23, 1847. 


not already transmitted their names, to forward | remE COVERT. — APPLICATION TO 8UE IN 


them to the secretary without delay. 
MUTUAL INSURANCE SOCIETIES. 





——— 


NOMINATION. 
A CORRESPONDENT at Rochester inquires 


FORMA PAUPERIS.—NEXT FRIEND. 

An application by a married woman to sue is 
form4 pauperis, and without a nezt friend, 
granted, it appearing that there was no one 
ready to act as such next friend. 

In this case a petition was presented by the 


of our subscribers, whether any case has oc-| Countess of Mornington, praying that she 


eusred or any decision be pronounced by which 
a momination under a mutual insurance society 
has been declared valid and sufficient to super- 
sede an assignment in the ordinary form? 

‘The nomination is prepared under 10 Geo. 4, 
c, 56, as amended by 4 & 5 W. 4, c. 50, and 
3 & 4 Vict. c. 73, 4, 3. The nomination runs 

viz :— 
No. 3. Apportionment of Nominee. 
Not revocable except with consent of nominee. 
(This my be uscd as a colateral security for 
money. 
To the . 
Directors of the National Provident Institution. 
No. of policy class 
-i| of in the 
do by right of an as- 
surance made by me with the National Provi- 
dent Institution, for the sum of 
pounds, to be paid at my death, nominate and 
apport of in the county 
of 


his executors, administrators, | 


or assigns, to receive the said sum andall other 


benefits and emoluments to arise by virtue of | 
o hereby : 


such assurance when due, and I 
agree, that this appointment shall not be dis- 
taabed or revoked without the consent in writ- 
img of the aforesaid nominee so specially ap- 
pointed, his executors, administrators, or assigns. 


Witness my hand this day of 
84. tw 
W itacsecs of 
of 


BECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED BY BARRISTBAS OF THE SEVERAL 
ceuvars. 


Rolls Court. 
Aaon. July 28, 1847. 
MOTION TO DISMI6S.— ABATEMENT. — RE- 


VIVOR. 
The court will allow the plaintiff in an abated 


~ 


mi 
and without the intervention of a next friend, 
the affidavit in support of the 
that she was ina 
there was no one to act as her next friend. 











: 


‘in the cause, that the purchaser might be at 
liberty to pay his purchase money into court 
without accey ting the title. 


ht be permitted to sue in formd pauperis, 


tition stated, 
stitute condition, and that 


Mr. Rolt appeared for the petition. 
The Vice-Chancellor made the order. 





Pice-Qhpancellor Huight Bruce. 
Denning v. Henderson. Jan. 23, 1847. 


PAYMENT OF PURCHASE--MONEY INTOCOURT. 


—ACCEPTANCE OF TITLE. 


A purchaser will not be allowed to pay his 
purchase money into court without accepting 
the title, notwithstanding that all parties 
to the suit consent. 


Bates moved, with the consent of all parties 


The Vice-Chancellor. Even with consent 


it is not, according to the unanimous opinion of 
the registrars, allowable to pay purchase money 
into court unless the title be accepted. 





@rchequer. 


Bousfield v. Edge, Trinity Term, 8th June, 
1847. 


PLEADING.—JUDGMENT.—SPECIAL PLEA. 


To a declaration containing a count on a bill 
af exchange, and a count on an account 
stated, the defendant, who was under terms 
of pleading issuable, pleaded, “‘ that he did 
noi indorse the bill,” without confining the 
plea in terms to the first count. To the 
other count he pleaded non assumpsit. The 
7, having signed judgment, on the 
ground that the first plea was pleaded io the 
whole declaration, and therefore, non as- 
sumpsit, the court set aside the judgment as 
wrrejular 


. 
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THis was a rule, calling on the plaintiff to| jury has ne authority to order aj t to 
show cause why the interlocutory judgment entered in the action; but if the award be, 
signed in this case should not be set aside for| independently of such order, final and conclu- 
i ity. The declaration contained a connt} sive, the court will not set it aside, because it 
by indorsee against indorser of a bill of ex-| also contains an order to enter pig herarirec 
change, and also a count for money due on an} but will only set aside that part of it which 
account stated. The defendant, who was under | directs the judgment to be entered, and the 
terms of pleading issuable, pleaded as follows:— | judgment, if any, signed thereupon. 

** And the defendant by —— his attorney, says, ere, therefore, after issue joined in eject- 
that he did not indorse the said bill of exchange | ment but before verdict, the matters at issue in 
in manner and form as in the eaid first count | the action, together with all claims in respect of 
alleged :” and to the last count nom assumpsit.| mesne profits and all matters in difference be- 
The plaintiff signed judgment, on the ground | tween the parties, and the costs of the action, 
that the first plea was a plea to the whole de-| and of the reference, were referred by a judge’s 
claration : whereupon the present rule was ob-| order; and the award directed judgment in the 
tained, against which action to be entered for the plaintiff with one 

Prentice showed cause. The first plea is not} shilling damages, and that the plaintiff should 
confined in terms to the first count, and must/|recover under the a a - of 
therefore be taken to be pleaded to the whole | land, specifically described; and that the de- 
declaration, but as that plea affords no answer |fendant should pay 12/. as mesne profits; and 
to the count on the account stated, it cannot be | the plaintiff taxed costs in the action, anda 
considered an issuable plea: Parratt v. God-| specified portion of the costs of the reference 
dard, 1 Dow. N. S, 874; Putney v. Swan,2M.|and award; the court set aside a judgment 
& W.72. Where a defendant is under terms | signed by the plaintiff under the award, but re- 
of pleading issuably, he ought not to plead so | fused to set aside the award itself, as independ- 
as to invite a demurrer. Hughes v. Pool, 6| ently of that part which directed the —- 
Scott, N. R. 959; Sewell v. Dale, 8 Dow. P. C. | it sufficiently decided on the matters referred. 
309. The plea appl ing to both counts is not | Doe dem. Body v. Coz, 32 L. O. 189. 
in conformity with the judge’s order to plead} 2. Surplusage.—Setting aside award.—“ The 
several matters. matters at issue in the action, together with all 

The Attorney-General and Thompson, in sup-| claims in respect of the mesne profit of the 
port of the rule. Since the new rules, pleas | lands in question, and all matters in difference 
need not have any formal commencement, and | between the ies, and of the costs of this ac- 
the termination of this plea shows that it is} tion, and of the reference to be made pursuant 

leaded to the first count only. Vere v. Golds-|to this order,” were, after issue joined in an 
. kh, 1 Scott, 265, is an express authority, | action of ejectment, referred by a judge’s order 
that in a case like the present, the plaintiff is| to arbitration. The arbitrator awarded, “ that 
not entitled to sign judgment, and that if the| judgment for the plaintiff be entered in the said 

lea is defective, it is only ground of special| action, with 1s. damages, and that the plaintiff 
emurrer : Worley v. Harrison, 12 Adol. & E.| do recover, under the same judgment, a plot or 
669, is also in point. parcel of land, situate,” &c., [describing ; it} 

Pollock, C. B. The rule must be absolute| ‘‘ and I do further award,” &c., “that the sai 
to set aside the judgment. defendant shall pay the sum of 12/. as and for 

A , B. Can it be said that a plea| the mesne profits of the said land, and the 
which is only bad on special demurrer is not a| plaintiff’s costs of the said action to be taxed by 


plea to the merits? the proper officer, and the sum of 2/. 10s. in 
Rule absolute. | part of the said plaintiff’s costs of the reference; 


and I do award,” &c., “ that except as afore- 
said, each party shall pay his own costs of the 
said reference, and that the costs of this 

award shall be paid and borne by them in dire | 
moieties.” The plaintiff having signed yoda 
ment accordingly: Held, 1st, that the arbitra- 
tor had exceeded his authority in ordering a 
judgment to be entered up; and that, there- 
fore, the judgment must be set aside. And 
2ndly, that there was no ground for setting 










































ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Haw Courts. 
LAW OF ARBITRATION. 

[In order to afford space in the present 
number for the long and important act which 
comes into operation on the 29th September, | *'. ; : “ae 
for the Recovery of Small Debts in the City of 0 one ay Riutnane wet § —igeh slo sap 
London, this short section of the Digest, relat-| plusage, and a good award would still remain. 


ing to the Law of Arbitration, has been taken| Doe d. Body v. Coz, 4 D. & L. 76.* 
rather out of its order.] See Inconsistent Findings. 


ARBITRATOR'S AUTHORITY. « This case was first reported in the Legal 

1. Reference before verdict.— Entry of judg-| Observer, and the head-note of the decision is 

ment.—Finality of award.—An arbitrator to| given above. It has been deemed useful to 

whom a cause is referred after issue, but before] add the subsequent version of Messrs. Dowling 
proceeding to trial and without the verdict of a] and Lowndes. 





Asaalytical Digest of Cases : Common Law Courts. 


ARBITRATOR'S INCAPACITY. 
See Incapacity of Arbitrator. 
| AWARD. 
—, Inconsistent Findings ; Production of 


ENLARGEMENT OF TIME. 
See Time Enlarged. 


EXAMINATION OF PLAINTIFF. 


A cause having been referred to arbitration, 
it was expressly stipulated on the part of the 
defendant that the plaintiff should not be ex- 
amined as a witness at the reference in support 
of his claim, and the usual clause in the order 
“of reference giving the arbitrator to ex- 
amine the parties to the suit was struck out b 
consent. At the reference the arbitrator al- 
lowed the plaintiff to be called, and heard his 
evidence, against the consent and ress 
protest of the defendant. A motion being 
made on the of the defendant to set aside 
the award, Held, that the arbitrator had ex- 
ceeded his authority, and that the award was 
bad. Held, also, that the fact of the defend- 
ant’s counsel having after protest cross- 
examined the plaintiff and gone into the de- 
fendant’s case, did not preclude him from 
moving to set aside the award. Sembdle, That 
if the defendant had been examined as a wit- 
hess in support of his case, it would have dis- 


qualified him from taking any objection to the| > 


admission of the plaintiff as a witness. Smith 
v. Sparrow, 34 L. O. 154. 


INCAPACITY OF ARBITRATOR. 
Where a cause was referred by order of nisi 
prwus, and the arbitrator, after proceeding with 
the reference, was incapacitated by mental 


affliction from making an award: Held, that 
the court had no power to egal x ent to 
be signed and execution issue, es the de- 


fendant would consent to the appointment of 
ae arbitrator. Holmes vy. Carden, 33 
. 503. 


INCONSISTENT FINDINGS. 

_ Erection and continuance of nuisance.—Plain- 
tiff declared in case, alleging that he was en- 
utled to the reversion in a close; that H. had 
wrongfully and injuriously erected incum- 

rances thereon ; and that defendant wrongfully 
and injuriously kept and continued the incum- 

rances 80 wrongtull erected. Pleas: 1. Not 
guilty; 2. That H. did not erect incumbrances 
on the close. 

The cause was referred to an arbitrator, who 
Was to direct how the verdict was to be entered 
on the issues, and to say what should be done 

een the parties respecting the land or 
premises. He awarded that the first issue 
should be entered for the plaintiff, without 
es, and the second issue for defendant; 
and that nothing should be done by the parties 
mipecting the land or premises. 
N motion to set aside the award, on the 
ground that the findings were inconsistent, and 
the arbitrator had not awarded what was 
to be done by the parties. 


495 


Held, 1. That the See ae 
the continuance of the nuisance by the defen 
ant, and that the finding thereon was therefore 
not inconsistent with that on the second plea. 
2. That the arbitrator was not bound to direct 
anything to bedone. *® 

Held, further, that, although the award was 
bad for not giving damages on the first issue, 
the objection could not prevail, because the 
rule sisi had not been obtained on that ground. 
Grenfell v. Edgcome, 7 Q. B. 661. 


NUISANCE, 


See Inconsistent Findings. 


PARTIES, EXAMINATION OF. 
See Examination of Plaintiff’. 


POWER OF ARBITRATOR. 
See Arbitrator’s Authority, 


PRODUCTION OF AWARD. 


Where an award is made on a submission 
by order of reference at N. P., the order of re- 
ference does not belong exclusively to either 
party, but the party holding it holds it for the 

enefit of both parties, and is bound to produce 
it in order to its being made a rule of court. 
Bottomley v. Buckley, 4 D. & L. 157. 


PROOF OF SUBMISSION. 


Reale of court.—A submission to arbitration 

ment written and attested is not suffi- 
ciently proved by evidence of a rule maki 
such agreement a rule of court under stat. 9 
10 W. 3, c. 15, 8, 1. 

But ajudge’s order for referring a cause may 
be proved by such rule of court. Berney v. 
Read, 7 Q. B. 79. 

Case cited in the judgment: Still v. Halford, 6 

M. & W. 664. 


RULE OF COURT. 

Submission.—Construction.—9 & 10 W. 3, c. 
15, s. 2.—It is unnecessary that a party de- 
sirous of making a submission to an award a 
rule of court, should apply within the period 
limited by the 9 & 10 W. 3, c. 15,8. 2, for 
setting aside the award. Where the notice of 
motion stated that the application would be 
made to make the “submission and the award” 
arule of court, it was held, that “the sub- 
mission ”’ alone could be made a rule of court. 
Swinnerton v. Heming, 33 L. O. 429. 


See Proof of Submission. 


SETTING ASIDE AWARD. 

Rule of court.— Where a submission was b 
order of reference at N. P., and the defendants 
in whose favour the award was made had 
session of the order of reference, and although 

uested by the plaintiff, delayed making it a 
ie of court till it was too late to move within 
the time ordinarily limited for setting aside an 
award, the court ordered the defendants either 
to make the order of reference a rule of court, 
or to file it with one of the Masters, so as to 
enable the plaintiff to make it a rule of court, 
and allowed the plaintiff to move to set the 
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award aside in a — term, sumc pro|SITTINGS OF THE CITY OF LONDON 


tunc. Bottomley v. Buckley, 4 D. & L. 157. 
See Arbitrator’s Authority. SMALL DEBT (OR SHERIFFS’) COURT. 


SUBMISSION. 

See Proof of Submiesion; Rule of Court ;| TH" Court of Common Council, on the 9uh 
Suit in Equity. September, ado the report of the committee 
SUT? IN EQUITY on the City of London Small Debts Act. The 

, report stated that the committee had referred it 

An agreement to refer, and arbitrators named, |: Mr. Badleck. the judge of the Sheriffs” 
and a covenant not to sue, and a power to ex-| Court to consider and report 2s to the pro- 
amine witnesses upon oath, and to make the posed establishment for the new court and the 


submission’ a rule of court, prevent a party a : : 
from filing a bill with the view of withdrawing |; due rules and regulations for its govern- 


the case from the arbitrators. Dimsdale vy. Ro-| That the committee, ing also considered 


Case cited in the judgment: Halfbidev. Fenning, | was authorized to order that the j 
2 Bro. C,C. 536; 2 Dick. 705, bailiff, and officers of the court should be pai 
A party to asuit cannot set up am objection | by salaries instead of fees, recommended the 
which grew out of his own conduct. Dimsdale court to direct that the payment of the chief 
v. Robertson, 2 J. & L. 58. — should be by a salary of 5001 out of the 
Cases cited in the jadgment: Morse v. Merest, *5- ; 
9 Mod. 56: Lord Dunesnnon, 9S8im.; ‘The report also stated, that the act came into 
177. at eee —e operation on the 29th of September, and the 
court must give at least one month’s notice af 


nliggienl abiasemenigicncs ._ the place where, and of the day or days on 
Umpire.—Two arbitrators were named in a which, the Sheriffs’ Courts were to be held: 


submiszion to refer; and they, or other the'..4 that the committee. after consulting Mr. 
persons appointed in their place, were, before} Butiock, recommended that till such time as 
they proceeded, to appoint a third arbitrator ;| the Court of Requests may be in readiness, the 
any two of the arbitrators for the time being, | .i4 courts be holden in the Guildhall, and that 
might, at any time, or from time to time, make | the firet be held on Tuesday, the 12th of 
awards or orders, provided the last of such | Qctober, at 10 o’clock in the forenoon: the 
awards should be made before the Ist of July,' cond at 10 o’clotk on the 19th: and the 
1843, or before such other later time as any shirg ot 10 o'clock on the 26th of the same 
two of the arbitrators for the time being should cnnith the judge having advised that the 
appoint: and any two of the arbitrators for the | holding of the court once in every week will be 


time being, might extend the time for making’ ; 
the last award, whether such time should have. safficient at the commencement 


previously expired or not. And it was pro-| 
vided, that X. should, as soon as conveniently , 
might be, appoint an umpire; and that if no | THE EDITOR’S LETTER BOX. 
two of the arbitrators for the time being, should 


be able to agree in making the award or order |! 
concerning any matter which ought to be “«* We give this week a double number, 


award or ordered by thern, such metter should (without any extra charge,) in order to include 
be avarded or coderet by the umpire; and if.in it the City of London Small Debts Act, 


at any time befor» the several powers, authori- which will come into operation on the 29th 
ties, covenants, and provisions, in the deed of}. sai 
gulmission were executed, either of the arbitra- '"S#2" 

tors named by the partics should refuse to act,! The case mentioned by “Tacitum,” relating 


the party whose arbitrator so refused, should |., 4 validity of a marriage with a d i 
appoint another in his place, and if he did not). fe’s $3 be inquired into. The vr; 
do so within fourteen days, then that the third | W#@ sister shall be inquired into, e pria- 


arbitrator, and if none such, the umpire should | ciple involved in the decision, our corres- 
appoint such arbitrator. The plaintiff’s arbi-|pondent will observe, is undergoing investi- 














trator Samay pleat and nothin ~ done in ton before commissioners. with a ¥i 
the matter of the reference the Ist of ; : : 
July, 1843. The plaintiff having, after that probably, to the alteration of the law. 


day, refused to appoint an arbitrator, the de-| The forthcoming new edition of the Legal 
fendant procured X. to appoint an umpire,| 4lmanae and Year~Book for 1848, will be mach 


who appointed an arbitrator on the part of the 
plaintif and the two arbitrators appointed a| °Dlarged under the several departments of —tet, 


third, and then the time was extended by the | The Courts, Commissioners, Officers, &c. 2nd, 
three arbitrators: Held, that the time was duly| Parliamentary. 3rd, The Bar. 4th, Attorneys 
extended. Dimsdale v. Robertson, 2 J. & L.| and Solicitors. Sth, General. The Diary, ako, 
58. will be improred in form and extent. New 


See Time Balerged. names for the Lists should be sent soon. 
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——* Quod magis ad nos 
Pertinet, et neseire matam es, agitamus.” 
Hoxat: 





FREEDOM OF MEMBERS OF PAR-|assumed marimum of the time during’ 
* _LIAMENT FROM ARREST. which an indebted M. P., who is not en- 
gaged in hie legislative duties, may be suf- 
Tne subject of parliamentary privilege, |fered to elude the grasp of his creditors. 
by which members and ex-members of the; There is: something very much beneath 
legislature are enabled to claim exemption | the dignity of both Lords and Commons in 
from. arrest for debt, has again been brought | their entering thus into a sort of manceuvre 
imto notice by the publicity given to the| for the purposeof enabling some twoor three 
case of one of the honourable members for | of their body to eecape the ordinary legal 
Finsbury. We are not about to enter into! consequences of contracting pecuniary 
the question of Jaw, which will be found | liabilities without the means or intention 
stated in a former number of the present of meeting them. If our own were a re- 
volume of our work,* for there is no doubt ' pudiating legislature, like some of those in 
that the House of Commons, which is the lthe: United States, we could understand 
only judge of its ewn privileges, has been|the members claiming for themselves in 
hitherto determined to regard the con-|their private dealings the same glorious 
tisrwal freedom of its members from arrest! privilege of non-payment tlat is adopted 
as a right to be maintained with the! wholesale with reference to the public 
strictest jealousy. It is vain to speculate creditor. When, however, we remember 
upon what the law may be, as it affects, the wealth and integrity of which by far 
these who can put upon it whatever inter- the greatest part of the British Parliament 
pretation they please, and who by a rese- is composed, we cannot help wondering at 
lation of their own can scatter to the winds the tenaety with which it attheres to ar 
the most elaborate argument that could be invidious distinction, of which in generat 
raised as a reason for the curtailment of none but the unprincipled, or those who 
their privilege. It is true, they might be from their pecuniary embarrassments ought 
disposed to pay some attention to prece-'not to take any part in legislation, wil? 
Gents, but these precedents are of their desire to avail themselves. The scandal’ 
own meking, and we believe net ene can | brought upon the House of Commons by 
be found which places any limit on the |some recent instances of evasion of the 
immunity claimed by insolvent legislators ‘ordinary laws of debtor and creditor, wilf 
frem the penalty of imprisonment. There |damage and degrade the parliament to a 
is po doubt that, ih the words of Blackstone, | far greater extent. thar it can possibly gain’ 
the privilege “is. now in effect as long as|in dignity by the pessession of a power 
the perlianrent lasts,” for the prorogations| which requires a somewhat ignominiouy 
seem io be expressty arranged with.a view | oceasion for its exercise. 
to allowing between each net more than|, No one can pretend thet amy dignity is de- 
an: iatervai of four-seore days, which is the | rived from-aprivilege which enables a mem» 
| ber of the Howse of Commons, without derry- 
* Aute, p.-336. ing » debt, te free himself from the conse 
Vou. xxxiv. No. 1,920. z 
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quence of those laws which he has made for 
pecuniary defaulters such as himself, but 
when the penalty comes home to him he re- 
udiatesit by virtueof his legislative position. 
e makers of the laws should be the first 

to set an example of obedience, except 
when there is good reason for exemption, 
but there is avowedly none whatever for 
permitting a member of parliament to 
avoid perpetually his pecuniary liabilities. 
The old ground upon which the privilege 
formerly rested was, the necessity for 
members being free to go and return at all 
times to their duties, and the immunity 
was supposed to endure as long as might 
be considered sufficient to give time for 
travelling backwards and forwards from 
any part of the kingdem between the 


Freedom of Members of Parliament from Arrest.— Construction of Statutes. 


its never being called into practice, except 
for the most disreputable purposes. 





CONSTRUCTION OF STATUTES. 





ACTION AGAINST A RETURNING OFFICER 
FOR REFUSING A VYOTE. 


Tue latest number of the published re- 
ports of cases determined in the Commoa 
Pleas furnishes an instance of an action 
against a returning officer, for not allowing 
an elector, whose name was on the register 
of voters, to vote at an election for a mem- 
ber of parliament.® Although the jadg- 
ment of the court was directed chiefly to 
questions arising upon the pleadings, the 
construction to be put upon certain pro- 


sittings. In these days of rapid locomo-| visions of the statute 6 & 7 Vict. c. 18, 8. 
tion, “‘ we need not,” as is well observed 81, on which the action was founded, was 
by the Times, “point out the impudent’ incidentally discussed, and as the act had 
absurility of eighty days for the going from | not hitherto become the subject of judicial 


and coming to parliament. 
would be far more than the members would 
be entitled to for any such purposes, even 
if it were of public benefit that the privi- 
lege should be retained.” 

We should be sorry to see anything so 
unbecoming as a contest between the public 
and the legislature on such a matter as the 
power of the former to make the members 
of the latter answerable for their just debts. 
It would never be worth the while of par- 


liament to enter into such a dishonourable, | borough and the returning officer. 


not to say dishonest, struggle, for the ad-| 


vantage of a few individuals of less than 
doubtful credit, who add nothing to the 
dignity of the assembly in which they are 
only enabled to retain their seats by bid- 
ding defiance to their creditors. A so- 
licitor, writing to the journal we have 


already quoted, suggests the possibility of 


enforcing judgment debts by making a 
claim on the property furnishing the quali- 
fication required by law to be held by a 
candidate at the time of his election. The 
1 & 2 Vict. c. 110, 8. 18, certainly enacts, 
that all judgments entered up shall operate 
as a charge upon any lands, tenements, 
&c., that the debtor may possess at the 
time, or may subsequently acquire; and 
we are inclined to believe that the experi- 
ment proposed would be. at all events, 
vit + ‘ial, The more satisfactory 
- +@ ‘ld be, however, to avoid the 

' ™% w: wcbe unseemly contests be- 

ue =’t members of parliament and 
., by the renunciation of a 

“3 ceased to be useful, and 

, vestively degrading at last by 





Eighty hours | 











consideration, the views taken by the 
judges, as to its operation and effect, may 
at this time interest many of our readers. 
The facts upon which the action was 
brought, as they appear upon the plead- 
ings, were shortly as follow :—A new writ 
was issued for the borough of Abingdon, 
Berks, on the 30th June, 1845, upon the 
occasion of Sir F. Thesiger accepting the 
office of Attorney-General. The defend- 
ant, Mr. Belcher, was mayor of the 
The 
plaintiff was a burgess of Abingdon, and 
his name stood No. 216 in the register of 
voters. ‘The election took place on the 8th 
July, when the candidates were Sir F. 
Thesiger and James Caulfield, Esq. The 
plaintiff tendered his vote for James 
Caulfield, Esq., and the questions autho- 
rised by the act of parliament (6 & 7 Vict. 
c. 18, s. 81,) were then put to him and 
answered in the affirmative. It was ob- 


jected, however, that the plaintiff was not 


entitled to vote, as he did not continue to 
reside in the borough, as required by the 
proviso annexed to the 79th section, and 
the defendant entertained this objection, 
entered into an investigation as to the 
facts, and finally determined that the 
plaintiff was ‘not entitled to vote, and de- 
clined to reckon the plaintiff's vote 
amongst those tendered for Mr. Caulfield, 
but inserted it as a vote tendered and not 
received. The action was brought under 
these circumstances, and the declaratioa. 
contained three counts. The first count 





+ Pryoe v. Belcher, 3 Com. Bench, $8. 
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alleged that the defendant wrongfully re- 
fused to permit the plaintiff to give his 
vote, or allow the same to be entered and 
recorded, and that a burgess was elected, 
the plaintiff being so excluded. 


maliciously, &c., instead of entering and 
recording the plaintiff's vote in the poll 


books, refused to receive the same, or to 


admit the same to be entered and re- 
corded, but on the contrary thereof, caused 
the vote of the plaintiff to be entered in 
the coluinn of votes tendered in the poll 
books, and at the close of the poll refused 
to reckon the plaintiff’s vote among the 
votes given for that candidate, whereby 
the plaintiff was deprived of the right to 
vote at that election. The third count 
alleged, that the defendant. maliciously in- 
tending to delay the plaintiff in the exer- 
cise of his right o 


The 
second count alleged that the defendant 


voting, allowed a! ing a vote in such case. 
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holding of a scrutiny might have had the 
effect of preventing the plaintiff from exer- 
cising his right of voting. The court also 
thought the defendant’s second plea was 
bad for the reason assigned, by leaving it 
in doubt whether the defendant meant to 
rely upon the absence of the plaintiff's 
name from the register, or upon his want 
of qualification as a voter. There was 


judgment for the plaintiff, therefore, upon 


all the points raised on the pleadings, with 
liberty, however, for the defendant to 
amend on the usual terms. In the course - 
of the argument the difficulty was pointed 
out and commented upon by the court, of 
reconciling the provisions of the statute 
which disentitles a party from voting who 
has ceased to reside in or within the pre: 
scribed distance of a borough, and yet 
prevents the returning officer from reject- 
It would appear, 


scrutiny to be held with regard to his vote,| therefore, that the power of adjudicating 
and took upon himself to determine, after! upon a vote tendered by a person whose 
such scrutiny, that the plaintiff was not|name appears on the register, and who 


entitled to vote at that election, whereby 


the plaintiff was delayed in the exercise of 


his privilege of voting, and a burgess 
elected, the plaintiff being so hindered. 
To the first count the defendant pleaded 
not guilty, and also, that the plaintiff was 
not duly qualified or entitled to vote at the 


election; and the second and third counts|- 


were demurred to on the ground that they 
disclosed no sufficient cause of action. 
The plaintiff, on his part, demurred to the 
defendant's second plea, on the ground 
that it was ambiguous, as leaving it un- 
certain in what sense the word “qualified” 
was used. 


The court thought the second count 
as it 


disclosed a sufficient ground of action, 


has ceased to reside within the limited 
distance, is reserved exclusively for a com- 
mittee of the House of Commons. (See 


ante, p. 308). 








NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 
HIGHWAY RATES. 
10 & 11 Vict. c. 93. 

An Act to continue until the Ist Day of Oc- 
tober, 1848, and to the End of the then next 
Session of Parliament, an Act for authorizing 
the Application of Highway Rates to Turn- 
pike s. (22nd July, 1847.] 


1. 4&5 Viet.c.59. Recited act further 


appeared from it that there was a refusal | Continued. — Whereas an act was passed in the 


to receive and give effect to the plaintiff's | 


vote, which was inserted in the column 
appropriated, under section 59, to votes 
tendered by persons not on the register. 
Section 82 enacted, that it should not be 
lawful to reject any vote tendered by any 
person whose name was on the register, 
except it appeared that the person claim- 
ing to vote was not the person described 
on the register, or that he had previously 
voted. e plaintiff was properly de- 
acribed on the register, and had not pre- 
viously voted, and yet his vote was re- 
jected. The action was also maintainable 
on the second count, as the holding a 
scrutiny was an unlawful act on the part 
of the returning officer, and it was clearly 


possible that the delay arising from the’ liament. 


| then 


4 & 5 Vict. c. 59, intituled “‘ An Act to autho- 
rize for One Year, and until the End of the 
next Session of Parliament, an Ap ication 
of a Portion of the Highway Rates to Turnpike 
Roads in certain Cases,” which act has been 
continued by sundry acts until the 1st day of 
October in the year 1847, and to the end of the 
then next session of parliament; and it is ex- 
pedient that the same may be er con. 
tinued: Be it enacted by the Queen’s most ex- 
cellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, 
and Commons, in this present parliament 
assembled, and by the authority of the same, 
That the said act shall be continued until the 
1st day of October in the year 1848, and to the 
end of the then next session of parliament. 
2. Act may be amended, §c.—And be it en~ 
acted, that this act may be amended or repealed 
by any act to be passed in this session of par- 
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TURNPIKE ACTS. 
: 10 & 11 Vict. c. 106. 
4n Act to continue until the first Day of Oc- 
teber 1848, ead to the end af the then next 
Session of Parliament, certain Turnpike 

Acts. [22nd July, 1847.] 

1, Continuance of certain acts respecting 
turnpike roads in Great Brituin, except 6 Geo. 
4, c. clx.—Whereas it is expedient that the 
several acts herein-after specified should be 
continued for a limited time: Be it enacted by 
the Queen’s most excellent Majesty, by and 
with the advice and consem of the 8 
spiritual and temporal, and Commons, in thie 
present parliament assembled, and by the aw 
thority of the same, That every act now in 
force for regulating, making, amending, or re- 
pairing any turnpike rvad in Great Britain 
which will expire on or before the end of the 
Rext session ef parliament shall be continued | 
patil the lst day of October inthe year 1848, 
and to the end pf the then mext session of par- 
liament, except au act passed in the 6 Geo. 4, c. 
clx., intituled “‘An Act for making and main- 
taining a Turnpike Road from Brompton and 
Earles Court in the Parish of St. Mary Abbott’s 
Kensington in the County of Middlesex, to 
communicate with the road called Fulham Fields 
Road at North End in the same County; and 
for making amother Turnpike Road to commu- 
nicate therewith from the High Boad from 
London to Fulham in the same county. 

2. Act may be amended, §&c.—That this act 
may be amended or repealed by any act to 
be passed in this session of parliament. 


NOTICES OF NEW BOOKS, 


0 et 


Commentaries on the Constitutional Law 
of England. By Grorce Bowyer, 
D.C. L., Barrister-at-Law. Second! 
edition. London: Stevens & Norton. | 
Pp. 530. 


WE neticed the first edition of Mc.! 
Bowyer’s work at the time of its publica- 
tien. The present edition has opportunely | 
appeared prior to the’meeting of the new 
parliament, in which it may be anticipated , 
that many further alterations ia our ancient 
institutions will be attempted, if not 
Carried 

it has net escaped the notice of a 
popular contempurary, the Atheneum, that 
the new parliament differs to a very large 
extent from the last. 





| 


t 
' 
' 
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“Tt‘is in a special sense new; 80 many per- 
sons not lavmg been introduced to that body 
since the firat reformed parliament as on this 
occasion. {n that former assembly there were 
280 new members—ia the present there are 
223—who had no seats at the previous disso- 
luten. But the composition of the house is 
even still more significant; increasing to a re- 


markable extent the power of the middl: clagses. 
There have been returned a greater number of 
railway directors,* engi and contractors, 
of barristers, of merchants, of retail tradeamen, 
and of political writers and lecturers ; while the 
number of naval and military officers, of per- 
sone connected with noble families, at of 
country gentlemen, hes been smalier than m 
any of the last fifteen years.” 


Mr. Bowyer appears to be conscious of 
important projected changes, the discussion 
of which may be expected in the next 
and future sessions, and some of which 
may seriously affect the Constitutional 
Law of England. 


“The circumstances (he says) of the present 
time indeed render the study of constitutional 
law peculiarly important. e hitherto more 
or less well-defined boundaries of party are 
broken and oblerated by a remarkable course 
of parliamentary events. Men can no lon 
oh in the same way as they formerly did to 
the guidance of leaders, the recognized 
tenets of the school of politics, which thar own 
general opinions may haye led them to adopt. 
Party is not indeed extinguished, but it must in 
all probability be for a fdiite more temporary, 
uncertain, and eyaneecent than it has been. 
We are, therefore, now chiefly left to exercise 
our individual judgment on particular questions 
and measures. And the task of forming that 
judgment is rendered more arduous, because a 
contest for power ts going on between to classes 
in the nation; which bids fair to change the 
balance of the three ers wherein the ma- 
chine of the state consists. It is therefore pe- 
culiarly necessary that those who enjoy any 
political liberty or franchise should consider 
each public question with reference to ite pro- 
bable effect on the practical working of the 
constitution. They must consequently endea- 
vour to acquire a Barrel 4 not only of the 
general principles, but of the details of the 
constitution. Whatever tray be their views as 
to the expediency or danger of polttical changes, 
that knowledge must be very necessary to es 


‘able them to ee the bearing of those changes 


which they desire or fear. The stady ef com- 
stitutional law will, in mamy instances, show 
that supposed defects in our civil policy are more 
imaginary than real; aud in others it will dis- 
cover what remedies are most agreeable to the 
dictates of prudence, and the lessons of experi- 
ence, and best cabculated to Aarmenize with our 
mined form of zoverament. In some cases aleo 
it will peint out where the seund principles of 
the common law are umperfectly carried into 
effect, aod how those principles can beat be 
brought to their just development.” 


Our author further observes, that 


“We muet not forget how important a past 
alinost all private persons of any property have 


* It appears that there are nearly seventy 
chairmen or directors of railway companies, of 
whom about twenty are new members. 
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to perform in the working of that complex sys- 
tem, the British Constitution, especially since 
the Parliamentary Reform Acts, and that sta- 
tute which lately placed the government of our 
towns on avery popular basis. And that ex- 
temsion of popular principles renders it now 
more eapecially n y, that all men should 
beware lest they aeeraael the public functions 
which the last has entrusted to them without 
sufficient knowledge of the system wherein 
they are responsible for the performance of their 
icular duty, and which they are bound to 
down uninjured to future generations.” 


‘The following are the several heads of! 
the chapters into which the work is 
divided :— 


i. ‘Commoa iswof England. 2. On equity. 
3. Of the United Kingdom of Great Britam | 


and ireland. 4. Of the colonies, plantations, character. 


an@.other foreign posscesions of the Crown. 
5. Of the legislative power. The parliament— 
its comstutuent parts. 
laws aed customs. 7. Of the executive 

. —ef the Queen and ber title. 8. Of the Royal | 
Family. 9. Of the councils belonging to the. 
Queen. 10. Of the Queen’s duties. 11. Of| 
the Queen’s Prerogative. 12. Of the Qaeen’s 
royal authority. 13. Of the Queen’s Revenue 
—ef the Queen’s ordinary revenue. 14. Of 
the Queen’s revenue. 15. Of 
the jadici and jurisdiction in general. 
16. Ofthe public courts of common iaw and 
equity. 17. Of courts ecclesiastical. 18. Of 
courte military and a On ores — of a 
specsal juriediction. 19. t inistra- 
tiom of justice in civil cases. 20. Of courts of 
a crisnmal jurisdiction. 21. Of the administra- 
tion of criminal justice. 22. Of sheriffs, 


coroners, justices of the peace, constables, sur- 
veyors of Lata, overseers of the poor, and 


of municipal corporations. 23. Of natural- 
born subjects, denizens, and aliens, and of cor- 
tions. 24. Of the pri rights and 
iberties of the subject. 25. Of the clergy. 
26. The ciwal wtate. 27. Of the military and 
naval states. 
To these are added tables and law of prece- 
sag and a statement of recent alterations in 
the law. 


Mr. Bowyer has rendered an essential 
service both to the public and the pro- 
fession by this new edition of his Con- 
stitutional Commentaries, which he has 
very carefully revised. 





REPORT ON LEGAL EDUCATION. 


FORRIGN SCHOOLS OF LAW. 


in our jast number (p. 441) were stated 
the means provided, and the guarantees 
taken, for the legal education of profes- 
sional men of every grade in Prussia. 
The unprofessional 5 Re are not less at- 


6. Of parliament—its |4nd America. 
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tended to. The candidate for future em- 
ployment in the administrative and official 
departments.of the state is regaired, equally 
with the professional Jawyer or jurist, as 
has teen already seen, to go through all . 
these prclimmary studies and examinations, 
and, in addition, to prove his competency 
in those others which in Germany are 
comprised, as already stated, under the . 
name of “ Camerialia.”’ 


** This course embraces,—1. A general intro- 
duction to the science of national economy, 
finance, police, interaational law, and diplo- 
macy, which would wecessarily include a know- 
ledge of the treaties existing between different 
states, and the doctrines of Romaa law ap- 
plicable to eontroversics of ap international 
2. The Staatsrecht, which includes 
an examination of the constitution and forms . 
of government of the different states of Europe 
This subject is treated in three | 
different forms by three different lecturers. 3. 
A similar course on the institutions of antiquity 
and of the middle ages, together with compara- 
tive statistics. 4. The principles of execu- 
tive governinent and aleoa, and the conduct . 
of i administration. 5. National . 
economy, the science of finance, the general 
histery and principles of commerce. 6. The 
science of agriculture, embracing management 
of soils, breeding and superintendence of do- 
mestic animals, particularly with reference to 
the breeding vf sheep and the production of 
wool; cure of the diseases of domestic animals; 
woods and forests, &c. 7. Manufactures; 
chemistry applied to manufactures; mining 
and metallurgy, constructive geometry, elemen- 
tary a mechanical technology, as 
exhibited by models, &c., &c. To this depart- 
ment are attached eight professors who lecture 
each several times in the week. Every candi- 
date submitting to the state examination is 
liable to be examined on all those subjects, no 
matter te what particular class or department 
he devotes himself; and if he be found de- 
ficient, he will not be allowed to pass. At the 
same time, the examination will much depend 
upon the particular branch tu which he destines 
himself; a competent knowledge in those to 
which, in his future profession, he will not be 

uired icularly to apply himself, would 
be considered sufficient. In those 
more specifically on his intended profession, 
accurate amd extensive knowledge is insisted 
os. The examination and previous studies — 
will thus to a certain extent vary according as 
the candidate intends himself for the foreign or 
home department, for diplomacy, the custome, . 
mining, woods and forests, ce, or the 
police, &c.; nor will it be sufficient that the 
candidate himself makes such choice; _ his 
future profession as well as rank wil] much de- 


pend upen the manner in which this course 
of study and examination is gone h, 
Should he pass with distinction, he is eligi 


to the higher departments ; if, on the contrar 
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he should be found not completely satisfactory 
in parts of his information, he obtains a certifi- 
cate of hie being sufficiently grounded in those 
subjects to which he answers, and this certifi- 
cate will authorize his being appointed to in- 
ferior government offices, but not to superior 
ones, such as that of ‘‘Geheim Rath,” or to 
any office to which a Geheim Rath is eligible. 
The Geheim Rath corresponds in our system 
to those officers who in permanent situations 
carry on the executive operations of the govern- 
ment, and whoee functions are not of a purely 
mechanical but of an administrative character ; 
such as the officera in the navy pay-office, the 
commissioners of customs, excise, &c, &c. 
The selection is made by the } student 
generally at the period of passing the state ex- 
amination. The private gentleman is not com- 
Iled to the same course of study as the pro- 
essional or official; the reason is obvious: he 


is not, as such, intended for the same duties, 


nor is he placed in a position even analogous 
to that of the private gentleman with us. 
Jess in the service of the state, he has in Prussia 


Un-| 


heurs a week. History of the German Cham- 
bers, two hours a week. Explanations of 
julicial authorities of a purely German cha- 
racter, as opposed to civil law. The ‘Sachsen 
Spiegel,’ a body of statutes re ai 
‘Carolina,’ (a body of criminal law formed 
under Charles V.,) one hour a week. Laws 
respecting the international rights of the 
German states and principalities, and respective 
relations to one another; as, for instance, the 
rights co-ordinate with and subordinate to the 
German Diet, to which five hours a week are 
devoted. Interesting questions of law which 
have arisen in the 18th and 19th centuries, two 
hours weekly. Criminal psychology, or an in- 
quiry into the moral responsibility and free 
agency of the accused. Trial by jury, which, 

though not existing in Prussia, is there as 
elsewhere the subject of investigation and dis- 
cussion. When it is added that not only is 
full and eas 
courses, but 


to the 


access permitted to all 
at they are frequently objects of 
Hey attraction, from the remarkable ability, 
igh reputation, extensive experience, and well- 


‘mo political functions, and all magisterial ones,' known zeal of the professors, and, in conse~ 


such as those of the Patrimonial-Richter and 
Frieden’s-Richter, are discharged by members 
of the legal profession only, like the stipendiary 
or resident magistrate appointed by the govern- 
ment here. The sons of the nobility, generally, 
enter the university either with a view to be- 
come government officers and servants of the 
state, or in order to devote themselves to agri- 
culture. Those who restrict themselves to the 
latter pursuit, in the event, which is not usual, 


quence, well attended, it cannot be denied that 
every means are adopted to provide largely and 
efficiently for the legal education of every class, 
professional and unprofessional. Nor is this 
to the exclusion of other studies. Whilst these 
courses are going on, it is not unusual for the 
legal student to frequent others in the faculty 
of philosophy, which embraces science, litera- 
ture, and art, the fine arts as well as the useful 
and mechanical. No complaint is made by the 


of their entering the university at al], enter it professor that he ie overburthened ; nor by the 


as students of philosophy, as ‘‘ Cameralists,” 
which gives them the kind of knowledge most 
useful for their purposes, without insisting on 
the specialties; in other words, the general 
principles of science, finance, political economy, 
commercial statistics, agricultural science, &c., 
&c.; and in addition, if desired, a most en- 
larged system of ancient and modern litera- 
ture. It is to be observed, too, that the whole 
of the courses already noticed are opened 
to such students, though not insisted on; 
(they pass no examination, nor is it even ne- 
cessary they should have matriculated;) to- 
gether with the innumerable others of an 
analogous nature which every hour are going 
‘on in the university. To form some estimate 
of their frequency and minuteness, it is suffi- 








student (though, independently of his private 
study, he may have to attend daily six or seven 
lectures of an hour each,) that he is over- 
tasked.” 

The committee consider it unnecessary 
to enter into any comments on the con- 
trast which our system presents to that 
just noticed. 


INCORPORATED LAW SOCIETY, 
AND THE 
METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 


We have received many inquiries regarding 


cient to refer to the lectures in the faculty of! the respective duties of these two Associations. 


jurisprudence alone, as given in the programme 
of the University of Berlin, in last year, from 
the 15th of October, 1845, to the 28th March, 


Some of our correspondents suppose that all 
the ‘objects which it may be proper to obtain, 


1846. The subjects of these lectures amount} can be pu-sued by the Incorporated Law So- 


to not less than 32, and are given by 14 pro- 
fessors, some of them lecturing on two or three, 
at different hours of the day. Amongst them 
are found the encyclopedia of law, (a general 
introduction to the science of jurisprudence,) 
two professors weekly, four hours each. 
History and moral philosophy of law and state 
licy ; selected passages of peculiar difficulty, 
the Institutes of Justinian, one professor, 

two hours a week, Fragments of Ulpian, two 


ciety, which is composed as well of country as 
town solicitors. 

The Incorporated Law Society, though open 
to the whole profession, is, and probably will 
always continue to be, essentially a London im- 
stitution alone. No considerable number of 
provincial solicitors have joined it, and it is 
doubtful whether they will ever doso. We may 
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hereafter advert to the cause of this, but in the] who, in answer to “ Tacitum,” refers to the 6th, 
meantime we must take the state of the pro- 7th, 98th, and 99th sections of the new County 


fession as we find it, and not shut our eyes to 
the undeniable fact, that the provincial solici- 
tors think that the Incorporated Society is not, 
and cannot be made, the medium of a general 
union, which is all-important to the objects in 
view. At all events, there is no probability of 
such a umion at present, except through the 
new society, the object of which is not to inter- 
fere with, or in any respect supersede, the 
services of the Incorporated Society, but to 
assiat its efforts in those matters which it can 
take up, and to effect that in parliament and with 
the public which it cannot do, but which the 
state of the profession indispensably requires. 
There seems no doubt that the operations of 
the Incorporated Law Society and those of the 


Act, appears to have misunderstood the 
question propounded, and to have given an in- 
correct reply. 

The inquiry made in your notice to corres- 
pondents, anfe, p. 428, is simply, whether a 
creditor, who, previously to the passing of the 
above-mentioned act, obtained a judgment for 
a debt not exceeding 20/., can summon the 
debtor before a judge of the new Coun 
Courts, under the first section of the S 
Debts Act, 8 & 9 Vict. c. 127, such Count 
Court, at the time of the passing of the sai 
Small Debts Act, not being in existence? 
From the anewer of your Birmingham corres- 
pondent it would appear that he understands 
the question as applying only to a judgment in 
a court holden under any act repealed by the 
new County Courts Act. That is evidently not 
correct. € query applies to “‘a judgment or 
order obtained from any court of competent 


Metropolitan and Provincial Association will jurisdiction in England,” in the words of the 


be conducted without any clashing with each 
other. The nature of the two bodics in itself 
indicates their distinct spheres of action. The 
charter of the former society and the power of 
examination and admission, whilst they confer 
advantages, at the same time impose restraints. 
The Metropolitan and Provincial Association, 
free from those restraints, can prosecute the 
objects of the profession in parliament and be- 
fore the public, with a view to the removal or 
prevention of injuries, and in a manner which 
it would be inconsistent in the Incorporated 
Society to attempt, and probably impossible for 
it adequately to pursue ; but not possessing the 
advantages of a chartered existence, nor any 
control over the admission into the profession, 
the new association would fall short of what 
the Incorporated Law Society can do with re- 
ference to the important subject of legal edu- 
cation. On the first of these measures, there- 
fore, the Metropolitan and Provincial Society 
would naturally be the most active ;—on the 
second, the Incorporated Society. The right 
principle seems to be that of mutual assistance 
on these topics; and, of course, still more so 
on the general topics of legal improvement 
which are common to the whole profession, and 
which both bodies may very usefully prosecute 
together, taking care to keep up such a cordial 
good understanding as will render them useful 
ausiliaries to each other, 


COUNTY COURTS ACT. 


JURISDICTION OF BANKRUPTCY COM- 
MISSIONERS, 


To the Editor of the Legal Odserver. 
Si1x,—Your correspondent at Birmingham, 


first section of the Small Debts Act. 

It seems that the jurisdiction of the Come 
missioners of Bankruptcy is not, in all cases, 
taken away by all or any of the four sections 
referred to by your Birmingham correspondent. 

The 6th section enacts, that as soon as a 
court should have been established in any 
district under the County Courts Act, the juris- 
diction of the Commissioners of Bankruptcy 
should be taken away with respect to judgments 
or orders obtained in the court so established, 
that part of the clause which repeals the 7 & 8 
and 8 & 9 Vict., “so far as the same relate to 
or affect the jurisdiction and practice of the 
court so established,” obviously referring to 
other enactments of the repealed statutes,—(by 
the rule, “ ezpressio unius,”” &c.,) more imme- 
diately relating to and affecting the jurisdic- 
tion and practice, 

The 7th section referred to has nothing to 
do with the point. 

The 98th section provides, “‘ that it shall be 
lawful for any party who has obtained any un- 
satisfied judgment or order in any court held by 
virtue of this act, or under any act repealed by 
this act,” to obtain a summons, &c. is 
clause, therefore, does not give jurisdiction to 
the new County Courts in respect of any judg- 
ment or order obtained in any other than the 
courts mentioned in the clause ; consequently, 
it gives no jurisdiction to the County Courts in 
respect of any judgment or order obtained in 
any superior court. 

The 99th section does not go to the point. 

The question of “ ‘Tacitum” may be correctly 
answered by saying that the jurisdiction of the 
Commissioners of Bankruptcy is not ousted, 
except as respects judgments obtained under 
the County ourts Act, or an act repealed by 
that act; and that, therefore, the Commis- 
sioners of Bankruptcy still have authority to 


summon a party where the judgment or order 
has been obtained in one of the superior 
courts, 8. H, 
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ScumgpuLe oF FEEs. 





AMOUNT OF DEMAND. 


Rxceeding|E i 
. Not 20s. 402. 


| EE | 


JUDGE'S FEES. 


Every summons - - 
Every hearing without a jury - 
Every hearing or trial with a jury - 
Every order or judgment or applica 

tion for an order - 


CLERK’S FEES. 










Entering ev ery plaint and i ienuing the 
summons thereon - 
Every subpeena, when required - 
Every hearing, trial, or nonsutit, 
without a j ~ = © = 
Adjournment of any cause - 
Entering and giving notice of epecial 
defence - 
Swearing every witness for plaint 
ordefendant - - 
Entering and drawing up every  judg- 
ment and order, and copy thereo 
Payment of money in or out of court, 
whether or not by instalments at 
different times, including notic 
thereof, and taking receipt- = - 
Paying money into court, and enter- 
ing same in books, and notic 
thereof, or of sum in full satisfac- 
tion having been paid into court, 
each instalment or payment 
Payment of money out of court, an 
taking receipt, exclueive of stamp 
Every search in the books - 
Issuing every warrant, attachment 
orexecution - - 
Supersedeas of execution, or certifi. 
cate of hema or aanarawe ) 
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or misbehaviour in court - 
Entering and giving notice of j ju 
being required - - - 
Issuing summone for j jury - - 
Swearingjury = - 
Every hearing, trial, or nonsuit, t, with 
a ju - - 
Taking recognizanee or security fo 
isch toae vie aniline ol calla 
nguiring into sufficiency of sureti 
ceed, and taking bond or re 
moval of plaint, or grant of ne 
trial, or other occasion - z 6 2 6 2 6 2 6 2 6 
Taxing costs - - - a — ~- 1 0 7 0 


N. B.— Where the Plaintiff recovers less than his claim eo as to reduee the Seale of Cents, 
the plaintiff to pay the difference. 
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AMOUNT OF DEMAND. 











Not | x 30. | 40s, 
exceeding, and not | and not Founded | Founded 
exceeding) exceeding} exceeding on on 
40s. | £4 | £10, |Contench| Tost. 
BAILIFF’S FEBS. | 
9 d@. | ad. | & d. s. d. } # d. 
Calling every cause - - + 02; 0 3 0 4. 1 0 l1 6 
Affidavit of service of sammons ou 
of the jurisdiction - - 0 2 Oo 3 0 6 1 6 2 0 
Serving every summons, order, 0 
subpcena within one mile of cou 
house > 0 3 | 0 4 0 6 1 06 1 6 
If above one mile, then extra fo 
every other mile - - o 2 | 2 0 3 0 4 ce 
Execution of every warrant, precept, | 
or attachment against the goods 
or body within one mile a th 
courthouse - 1 6 2 6 3 6 5 0 7 0 
If above one mile, then extra a 
other mile - -+ O 3 0 3 0 4 0 6 © 6 
If two officers be necessary | in th 
judgment of the court, then extra, 
within one mile of the court house} 1 0 1 6 2 a 2 6 3 0 
If above one mile, then extra fo 
every other mile - 0 3 0 3 0 4 0 6 0 
Keeping possession of goods till 
ro per day, not eaters fiv 
Carryin 7 + 1 0 1 6 2 0 2 6 3 @ 
every lin uent to prison, 
incinding all expenses and assist- 
sale: per 1o;1o0}10 »o]i1o0 
Iesuing warrant to clerk of another 
- - - - 1 0 l 6 2 0 3 0 3 6 














N, B.—The several fees payable on proceedings in replevin to be regulated on the sama 
scale by the amount distrained for, and‘on proceedings for the recovery of tenements by 
the yearly rent or value of the tenement sought to be recovered. 





THE LEGAL OBSERVER EDITION 
OF THE 
STATUTES OF THE LAST SESSION. 


Tue Statutes effecting Alterations in the 
Law passed during the last Sessien, which have 
been printed verbatim in the present volume of 
the Legal Observer are as follow :— 


Page. 
Drainage of Land, 10 Vict.c. tl . 94 
Inclosure of Commons, 10 Vict. c. 25 . 120 
Removal of Poor, 0 & 11 Vict. ¢. 33 . 253 
Abolition df a Mastership in Chancery, 

10 & 11 Viet.c.60. . - « » 236 
Threatening Letters, 10 & 1 Viet. c. 66 
286 

Custedy of Offenders, 10 4 11 Vict. c+ 67 
297 

¥ House of Commons Costs Taxation, 10 & 


1} Vict. c. 69. = 7 e © . = 3359 


Seeuring Trust Funds and relief of 
Trustees, 10 & 11 Vict.c.96 . . . . 365 
Chancery Affidavit Office, 10 & 11 Viet. 
OF . - | ‘ 
Bankraptcy ond Insolvency, 10 & rl 
Vict.c.102 . . . . - 310 
Tithes Amendment, lo & iN Vict c. 104 
306 
Hemoval of Poor, 10 & 31 Viet. c. 110. 454 
Copytiold Commission, 10 & 11 Vict. 
c.101 .. ° - « 437 
Rating. Stock ia "Prade, 10 & 11 Vict, 
c.77 . ° 
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LOCAL AND PERSONAL ACTS, 
DECLARED PUBLIC, 
AND TO BE JUDICIALLY NOTICED. 


[Continued from p. 462.] 

100. An Act to enable the Dublin and Drog- 
heda Railway Company to make a railway from 
the Navan Branch of the Dublin and Belfast 
Junction Railway in the county of Meath to the 
town of Kells in the same county. 

101. An Act for making a railway from 
Abercrave Farm in the parish of Ystradgunlais 
in the county of Brecon to Swansea in the 
county of Glamorgan, with branches, to be 
called “‘ The Swansea Valley Railway.” 

102. An Act to authorize a deviation in the 
line of the Manchester and Lincoln Union 

way. 

103. An Act to enable the Manchester and 
Leeds Railway Company to make an extension 
of the Holmfirth Branch of the Huddersfield 
and Sheffield Junction Railway. 

104. An Act to enable the South-eastern Rail- 
way Company to make a railway to connect the 
London and Greenwich Railway and the North 
Kent Line of the South-eastern Railway with 
the Bricklayers Arms Branch Railway. 

a - — 7 making a railway from the 

iverpool an ilway near Liverpool, 
through Crosby, to the ioe of Southport, to 
be called “The Liverpool, Crosby, and South- 
port Railway.” 

106. An Act for widening, altering, and im- 
proving the Dundee and N ilway. 

107. An Act to empower the London and 
North-western Railway Company to make a 
railway from the London and North-western 
Railway near Bletchley to Newport Pagnel, 
Olney, and Wellingborough. 

108. An Act to consolidate and amend the 
acts relating to the North Staffordshire Railway 
Company, and to authorize certain alterations 
of and the formations of certain branches and 
additional works in connexion with their un- 
war aaa, | | 

109. An act for making certain new lines of 
railway. in connexion with the South Wales 


Railway, and certain alterations in the line of 


the said railway; and for other purposes. 


110. An Act to authorize the construction of 


a railway from Cannock in the county of Staf- 
ford to Uttoxeter in the same county, to join 
the North Staffordshire Railway Potteries Line, 
by a company to be called “ The Derbyshire, 
Staffordshire, and Worcestershire Junction 
Railway Company.” : 

111. An Act to authorize the sale to the 
Dublin and Drogheda Railway Company of the 
Navan Branch of the Dublin and Belfast Junc- 
tion Railway, and to enable the Dublin and 
Drogheda, and Dublin and Belfast Junction 
Railway Company with a branch from Drog- 
heda to Navan, the Ulster, and the Dundalk 
and Enniskillen Railway Companies, or any of 
them, to amalgamate with one another. 

112. An Act to empower the Boston, Stam- 
ford, and Birmingham Railway Company to 










North-western Railwa 
tain parties as teat ie / 
for making a railway from Coventry to Nun- 
eaton in the county of Warwick ; and for other 
purposes. 





western Railway Company 
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make a railway from the Syston and Peterbo- 
rough Railway at or near Peterborough to the 
Stamford an 
Stamford, and Birmingham Railway in the 
parish of Thorney 


Wisbech Line of the Boston, 


and Isle of Ely. 
113. An Act to authorize the East Lincoln- 


shire Railway Company to purchase an existing 
lease on the Louth navigation. 


114, An Act to empower the London and 
Company to admit cer- 
ders in their undertaking 


115. An Act to enable the London and South- 
to make railways 
from Andover to join their Salisbury Branch 
Railway at Michaelmarsh and from the same 
branch at Romsey to join the Southampton and 
Dorchester Railway at Redbridge, all in the 
county of Southampton, to be called “The An- 
dover and Southampton Junction Railway.” 

116. An Act for enabling the Manchester, 
Sheffield, and Lincolnshire Railway Compan 
to make a railway at Bugsworth, and for amen 
ing the acts relating thereto. 

117. An Act for the enlargement of the 
Wearmouth Dock, and the construction of new 
works in connexion therewith; and for other 
purposes relating thereto. 

118. An Act to empower the London and 
North-western Railway Company to make a 
branch railway from the London and Northe 
western railway near Atherstone to the Midland 
Railway at Whitacre in the county of Warwick. 

119. An Act to enable the Glasgow, Kilmar- 
nock, and Ardrossan Railway Company to makes 
certain branch railways, and to make certain 
deviations from the line and levels of the said 
railway; and to amend the act relating to the 
said railway. 

120. An Act to authorize a certain alteration 
in the line of the Birmingham, Wolverhampton, 
and Stour Valley Railway, and to amend the 
act relating thereto; and for other jon gree 

121. An Act to authorize a lease of the un- 
dertaking of the Shropshire Union ee and 
Canal Company to the London and North. 
western Railway Company. 

122. An Act to enable the Midland Raibwa 
Company to alter the line of the Leicester 
Swaunington Railway, and to make certain 
branches therefrom; and for other purposes. 

123. An Act for constructing att maintain- 
ing docks and other works at or near the south 
side of the town of Swansea in the town and 
franchise of Swansea in the county of Gia. 


morgan. 

124. An Act for lighting with gas the town 
= Croydon and ita vicinity in the county of 

urrey. 

128, An Act to amend the East Lincolnshire 
Railway Act, 1846, and to authorize the orn- 
struction of a branch railway to join the Great 
Grimsby and Sheffield Junction Railway near 
Grimsby. 

126. An Act to conetruct waterworks for 
supplying with water the town of Falmouth and 
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certain parishes adjoining thereto in the county} 141. An Act for enabling the York and 
of Cornwall. North Midland Railway Company to make a 

127. An Act for improving and maintaining | railway from their line at Burton Salmon to 
the harbour of Macduff in the county of Banff. | Knottingley, with a branch therefrom; and for 

128. An Act to repeal the acts relating to| other purposes. 

Warkworth Harbour in the county of North-| 142. An Act to enable the Aberdeen Railway 
umberland, and to make other provisions in lieu | Company in part to alter their branch railway 
thereof. to Brechin. 

129. An Act for extending and enlarging the} _ 143. An Act to enable the Great Northern 
provisions of the act for regulating buildings | Railway Company to alter the line of their rail- 
and party walls within the city and county of| way near Doncaster. 

Bristol, and for forming certain streets, andfor} 144. An Act to authorize the Shrewsbury 
widening other streets within the same. and Chester Railway Company to make certain 

130. An Act to enable the Midland Great| branches, and to provide station room and 
Western Railway of Ireland Company to make other conveniences in the city of Chester, and 
certain deviations in the authorized line of the | to raise additional capital for these purposes ; 
said railway; and to amend the acts relating| and for amending the former acts relating to 

to. the said company. 

131. An Act toamend andenlargethe powers| 145. An Act for enabling the London and 
and provisions of the Westminster Improve-|South-western Railway Company to make ex- 
ment Act, 1845, and to authorize the applica- | tensions of the Guildford Extension and Ports- 
tion of certain rates in aid of the improvements. | mouth and Fareham Railway near Portsmouth, 

132 An Act to empower the London and /! and a deviation in the authorized line thereof 
North-western Railway Company to make a' near Godalming. 
railway from the London and North-western} 146. An Act to enable the Great Northern 
Railway near Watford to St. Albans, Luton, Railway Company to make certain alterations 
and Dunstable. in the line of their railway as already authorized 

133. An Act to authorize the consolidation , between Grantham and York. 
into one undertaking of the York and New-| 147. An Act to authorize an extension of 
castle and the Newcastle and Berwick Rail-| and the construction of a station in connexion 
ways. with the Chester and Holyhead Railway at 

134. An Act for enabling the York and New-, Chester; and for other purposes. 
castle Railway Company to make certain branch|. 148. An Act to enable the Great Northern 
railways in the counties of Durham and York ;| Railway Company to take a lease of or to pur- 
and for other purposes. chase the East Lincolnshire Railway, and the 

135. An Act to enable the Midland Railway | Boston, Stamford, and Birmingham Railway. 

y to make a railway from near Leices-| 149. An Act for enabling the Birmingham, 
ter, vid Bedford, to Hitchin and to North-| Wolverhampton, and Dudley Railway Com- 
ampton and Huntingdon, with branches; to pany to purchase lands for additional station 
enlarge the Leicester station of the Midland | room at Birmingham, and for authorizing the 
sale of the undertaking of the said company to 

136. An Act to empower the North British | the Great Western Railway la 
Railway Company to extend the Haddington| 150. An Act to enable the Midland esrb | 
branch of the North British Railway, to make | Company to enlarge their stations at Masbroug 
certain alterations in the Hawick and Kelso| and Normanton respectively, and to construct 
branches of the same railway, and for other! additional sidings or branch railways. 
purposes. 151. An Act to enable the Edinburgh, Leith, 

137. An act toamend the acts relating to the| and Granton Railway Company to make a 
_ Ipswich and Bury Saint Edmunds Railway | branch railway to the Upper Urawbridge in the 
. pany, and to enable the company to con-| town of Leith. 
struct a railway from the I se gee Bu 152. An Act to enable the Edinburgh, Leith, 
Saint Edmunds Railway near Ipswich to Wood- 











Railway ; and for other purposes. 





and Granton Railway Company to make a 
. branch railway from Bonnington to Trinity 
138, An Act to enable the Manchester, Shef- | Villa; to acquire certain pieces of land; and to 
field, and Lincolnshire Railway Company to shut up and use certain roads and streets for 
make a branch railway from the Marken Rasen | the purposes of the said railway. 
and Lincoln Line of their railway in the parish of} 153. An Act for making a railway from 
Stainton-by-Langworth to the town of Wragby | Portadown in the county of Armagh to Dun- 
im the county of Lincoln. gannon in the county of ‘I'yrone, to be called 
139. An Act for enabling the London and| “* ‘The Portadown and Dungannon Railway.” 
North-western Railway Company to make a| 154. An Act for making a railway from the 
railway from Birmingham to Lichfield, and for | Great Western Railway at Cheltenham to join 
amending the former acts relating to the said|the Oxford and Rugby Railway near Oxford, 
company. with a branch therefrom; and for other pur- 
140. An Act for enabling the York and | poses. 
North Midland Railway Company to extend| 155, An Act to empower the Boston, Stam- 
the line of their Harrogate Branch Railway, and | ford, and Birmingham Railway Company to 
make a station at Harrogate. make a railway from Wisbech to Sutton Bridge, 


508 Loeal and Personal Acts, declared Public, and to be Judicially Noticed. 


with a branch at Sutton Saint Mary, and to , of additional money by the said last-mentioned 
improve the harbour at Sutton Bridge. company. oo, 

156. An Act to authorize the purchase bythe} 170. An Act for miking a deviation in the 
Eastern Counties Railway Company of the|line of the Lynn <:nd Ely Railway, and for 
North Woolwich Railway, and the lease of the| forming docks within th: borough of King’s 

per warehouses and wharfs of the East and| Lynn. 

est India Dock Company. 171. An Act to enable the Lynn and Ely 

157. An Act to enable the Eastern Counties | Railway Company to make « navigation from 
Railway Company to enlarge their London and/ Lynn to Wormegay, all in the county of Nor- 
Stratford stations; and to amend some of the| folk. : 

rovisions of the act relating to the Eastern| 172. An Act to enable the Caledonian Rail 
unties Railway Company. way Company to make certain branch rail 

158. An Act to enable the Eastern Counties| in the counties of Dumfries and Cumberlan 
Railway Company to make a railway from the} 173. An Act for making a railway from the 
Eastern Counties Railway near Cambridge to! North British me at East Linton to Or- 
the Bedford and Bletchley Railway at or near! miston, to be called “ ‘I'he East Lothian Central 
Bedford, with branches. | Railway.” 7 

159. An Act to incorporate the Huddersfield | 174. An Act to amalgamate the Eastern Union 
and Manchester Railway and Canal Company and Ipswich and Bury Saint Edmunds Railway | 
and the Leeds, Dewsbury, and Manchester! Companies. 

Railway Company with the London and North-| 175. An Act to enable the Chard Canal and 
western Railway Company. Railway Company to extend their railway frum 

160. An Act to enlarge the powers of the' Ilminster to Chard, all in the county of 
Dublin, Dundrum, and Rathfarnham Railway | Somerset. 

Act, 1846, and to enable the company to make; 176. An Act to enable the Midland Great 
an extension to Stephen’s Green. Western Railway of Ireland Company to make 

161. An Act for enabling the Huddersfield; a railway from Athlone to Galway. 
and Manchester Railway and Canal Company} 177. An Act to enable the Newport, Aber- 
to alter a portion of the line of their Oldham’ gavenny, and Hereford Railway Company to 
Branch ; and for other purposes. extend their railway from the neighbourhood of 

162. An Act for making a railway from Mold | Pontipool to the Taff Vale Railway. 
in the county of Flint to join the Chester and! 178. An Act for making a railway from the 
Holyhead Railway in the parish of Hawarden} Northampton and Peterborough Branch of the 
in the same county, with branches, to be called | London and North-western Railway to the town 
“The Mold Railway.” of Banbury, to be called “The Northampton 

163, An Act to enable the Manchester and| and Banbury Railway ;’”’ and for other pur- 
Leeds Railway Company to make certain’ poses. 
branches, extensions, and other works, and to, 179. An Act for making a railway from the 
alter the name of the company. Swansea Vale Railway at Ynisymond in the 

164. An Act for enabling the Blackburn, | parish of Cadoxton to Nantmelyn in the parish 
Darwen, and Bolton Railway Company to make | of Llangefelach, both in the county of Glamor- 
certain alterations in the line of their railway} gan, with branches. 
in the parishes of Blackburn and Bolton-in-the-| 180. An Act to authorize the ee ae 
Moors; and for amending the acts relating! Dublin and Drogheda Railway &, pany of the 
thereto. Navan Branch of the Dublin and Belfast Junc- 

165. An Act for enabling the Manchester, | tion Railway, and to authorize the Dublin and 
Sheffield, and Lincolnshire Railway Company to! Drogheda, the Dublin and Belfast Junction 
make a coal branch from their Thurgoland, Railway, with a branch from Drogheda to Na- 
station to the township of Stainborough. van, the Ulster, and the Dundalk and Ennis- 

166. An Act to enable the Manchester and | killen Railway Companies, or any of them, to 
Leeds Railway Company to alter the line and! amalgamate with one another. 
levels of the Brighouse Branch of the West! 181. An Act toamend eome of the isi 
Riding Union Railways and to make a new! of the Glasgow, Dumfries, and Carlisle Rail- 
line into Leeds. way Act, 1846. 

167. An Act to enable the Direct London} 182. An Act to amend the act relating to the 
and Portsmouth Railway Company to make an| Glasgow, Dumfries, and Carlisle Railway Com- 
approach to the town of Dorking, and a devia-| pany, and to authorize the company to make a 
tion in the line and certain alterations in the Pranch railway to Kirckudbright, with diverg- 
levels of their railway and in the Croydon and | ing lines therefrom ; and for other purposes. 
Epsom Railway. 183. An Act to amend the acts and alter 

168. An Act to enable the Glasgow, Paisley,|the terms of amalgamation of the Glaagow, 
and Greenock Railway Company to make a| Dumfries, and Carlisle Railway Company, and 
certain branch railway to the Caledonian Rail-| of the Glasgow, Paisley, and - Fits and 
Way at ym Pig and to divert part of the 
Glasgow, Paisley, and Ardrossan Canal. 

169. An Act to amalgamate the Glasgow, 
Paisley, and Greenock Railway with the Cale- 
donian Railway, and to authorize the raising 














Ayr Railway Company. 

184. An Act to enable the Glasgow, Paisley 
Kilmarnock, and Ayr Railway tae 
make certain braneh railways in the county 
Ayr, and to alter the line of the Glasgow 


Bas: 


= 
Ne 
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Belfast Uniow Railway ; and for other purposes. 
85. An Act to authorize the construction 
certain branch railways in the county of Ayr in 
cenmexion with the Giaie: Paisley, Kilmar- 
nock, and Ayr Railway; and for other pur- 


Poses. 

186. An Act to amend the acts relating to 
the Glasgow, Paisley, Kilmarnock, and Ayr 
Railway, and to provide additional station ac- 
commodation ; and for other purpoees. 

167. An Act for making a railway from 
Parkgate in the parish of Great Neston in the 
county of Chester to join the Chester and Bir- 
kenhead Railway in the parish of Bebbington 
in the same county. 


[To be continued in our next.] 





RECENT DECISIONS IN THE SUPE- 
. RIOR COURTS. 


REPORTED BY BARRISTERS OF 
COURTS. 


ord Chancellor. 
Dresser vy. Morton. July 3rd & 17th, 1847. 


THE SEVERAL 





NEW ORDERS (NO. 88).—RECEIVER.—COM-' moved in the same cauee to disc 
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notice that a receiver would be appointed, It 
was admitted, that under the 84th Order of 
May, 1845, the court, in pronouncing the 
decree, might order a receiver of the real and 
personal estate of the defendant against whom 
the bill has been ordered to be taken pro con- 
fesso to be appointed, with the usual directions. 
The point was, whether notice of such appoint- 
ment was not required by the 88th Order, that 
“no proceeding is to be taken, and no receiver 
appointed, under the decree, &c., is to take 
possession of, or in any way intermeddle with, 
any part of the real or personal estate of a de- 
fendant, &c., without leave of the court, which 
is to be obtained on motion with notice served 
on such defendant, or his solicitor, unleas the 
court dispenses with such service.” 

The Lord Chancellor, having perused and 
compared the 84th and 88th Orders, said he 
thought it clear the latter did not imply that 
no proceedings should be taken to appoint a 
receiver, but that a receiver who had na 
pointed under the 84th Order should not take 
posseseion, except as directed by the 88th 
Order. 

Mr. Teed, on a subsequent day, (July 17th,) 
rge an order 


MON AFFIDAVIT OF MEANS IN FORMA’ made by the Master of the Rolls, on the 9th of 
PAUPERIS.— PALPABLE ERROR IN ORDER June last, discharging an order obtained by the 


OF COMMITTAL.— DISCHARGE OF PRI- 
SONER, 


The 88th Order of May, 1845, does not apply 
to the appointment of a recewer, but merely 
to his taking ession of the erty. 
Therefore notice is nol required that an 
epplication will be made for the appoint- 
ment of a receiver under the 84th of the 
same orders. 

A special afidavit of means will not be re- 
quired from a person defending in forma 
paupenis, of i¢ appears from a counter 
davit that suck defendant is only enti 
property spon which the plaintiff has a lien, 
(although the lien ie not mentioned in the 
bill,) and to an unavailable share in the 
= residuary estate of a deceased 


If, on the return to a writ of habeas corpus, 
it appears that the order of committal mis- 
states the date of the decree, for non- 
obedience to which an attachment hos 
issued, the prisoner is entitled to be dis- 
charged, and he will not be detained for 
the costs of an irregular motion subsequent 
to his committal. 


Mr. Teed moved to discharge an order ob- 
tained by the plaintiff under the 84th of the 
General Orders of May, 1845, appointing a 
receiver of the defendant’s property. An order 
had beem made on the 3rd of June last, by 
Vice-Chaneellor Wigram, that the bill should 
he taken pro confesso on the 11th, unless good 
cause should be shown to the contrary. The 

da for the present application were, that 
neither the defendant, who had been in prison 
since the 18th of January last, nor his solicitor 
while acting for him, had. been wit 








to! defendant. ‘They cited Goldsmith v. 


defendant on the 2nd of the same month, to 
sue in forma pauperis. 

Mr. Walker and Mr. Anderson opposed the 
motion. The defendant had merely put in the 
common affidavit to the effect that he was not 
worth 5/. in the world, wearing apparel and 
the subject-matter of the suit excepted. They 
submitted that such was not the case, for a 
counter affidavit showed that he had certain 
bank shares, and was entitled to a distributive 
share in the residue of his deceased mother’s 
estate. It was upon this counter affidavit that 
the Master of the Rolle had dispau < 

ith, 
5 Hare, 125; and referred to the 6th Order of 
the 9th of May, 1839, and St. Victor vy. 
Devereuz, 6 Beav. 584. 

Mr. Teed, in reply, urged that the bank 
shares were the subject-matter of the suit, (al- 
though they were not mentioned in the bill,) 
for the plaintiff, who was the registered officer 
of the bank, would, if the bill succeeded, retain 
them as security for the debt due by the de- 
fendant. With respect to his supposed distri- 
butive share m his mother’s property, it was so 
uncertain that the defendant was unable to 
raise money upon it. The counter affidavit 
merely stated, that information had been re 
ceived from the executor that there was likely 
to be a residue. 

The Lord Chancellor did not erent that 3 
was necessary to in a speci avit, as 
did not a tht the aocodant was worth 
more than 5i., exchesive of the property men- 
tioned in the counter affidavit, and which was 
clearly not available for ee on the sunt 
With respect to the shares, the bank claimed 
to retain them as a security for the debt; and 
wrth respect to the defendant’s share in the 
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residue of his mother’s property, it was not 
certain that there would be any residue. His 
Lordship having expressed a strong inclination 
to hear what the defendant had to urge in ex- 
planation, it was arranged that the motion 
should stand over. 

Mr. Teed then moved that the defendant, 
who had been in custody since the 18th of 
January last, might be discharged. ‘The de- 
fendant had been taken under an order of the 
16th of December, 1846, for not putting in and 
producing certain papers and documents before 
the Master, according to the exigency of a 
decree made in this cause on the 12th of July, 
1846. No decree of such date had been made, 
but there was one made on the 12th of June, 
1846. The defendant had no papers or docu- 
ments to produce, nor had he received any 
notice of the last-mentioned decree. The so- 
licitor who had formerly aeted for him had 
been served with a copy of it, but had re- 
pudiated. 

Mr. Walker suggested that this motion could 
not be entertained, as the defendant had, on 
the 9th of February l-st, made an irregular 
motion before the Vice-Chancellor of be a 
the costs of which had not been paid. 

The Lord Chancellar. If the original order 
of committal is irregular, all subsequent orders 
fall. An application might have been made to 
a common law court. [Mr. Walker. Suchan 
application was made to the Court of Queen’s 

ench, which refused to entertain it.] The 
Lord Chancellor said, he should have thought 
that it would have interfered in a case of such 
palpable mistake, and his Lordship directed 
the prisoner to be discharged. 





Rolls Cont. 
Smith v. Earl of Effingham. “ July 28th, 1847. 
ACTION AT LAW.—EQUITY RESERVED. 


Fhe court will not, upon an equity reserved, 
give relief to a party who has failed to 
establish his right at law, though the 
failure has arisen from the forms of pro- 
ceeding at law having prevented the real 
question being tried; but it will, on a 
— application, take such steps as ma 

sr ial to have the legal right fair 
tried. 


In this case the original bill had been re- 
tained, with liberty to the plaintiff to bring an 
action at law to try his title to'certain lands, 
and a direction that the defendants should not 
set up the Statute of Limitations as a bar to 
the action. An action was accordingly brought 
and tried in the summer of 1844; but as the 
nominal defendants at law were, with one ex- 
ception, = sae not the owners of the 

in dispute, and consequently had net 
been made parties to the bill in equity, they all, 
with this one exception, availed themeelves of 
the etatute, notwithstanding the order of the 
court, and the plaintiff consequently failed: in 
obtaining a verdict against any, except the one 
who was a party to the bill in equity. The 


Superior Courte: Lord Chancellor.— Rolls, Vice-Chancellor, 


plaintiff subsequently moved in the Exchequer 
to set aside the oniar Ay but failed. After this 
motion in the Exchequer had been di of, 
the decree in the original suit was by 
the present Lord Cancellor, and affirmed, with- 
out any alteration in the directions respecting 
the action at law being made, or even asked 
for. The present bill was a bill of revivor and 
eupplement, stating the proceedings at law on 
the action and the motion in the Exchequer, 
with the view of showing that the directions 
given by the court had not been sufficient to 
securc the trial of the question which the court 
desired to have tried, and asking for the same 
relief as if the plaintiff’s right had been esta- 
blished at law against all the defendants as it 
was against the one who had not set up the 
statute, . 

Mr. Wilcocks, Mr. Cooke, and Mr. Cory ap-- 
peared for different parties. ; 

July 28th. Lord Langdale, after stating = 


‘facts, said, that in this case it appeared 


the plaintiff could not obtain relief in equity 
until he had established his title at law. Now, 
the court did not usually interfere with any 
incident of a trial at law: it did not give d- 
rections for a new trial: after the matter bad 
been decided at law, the case came on only on 
what was called the equity reserved, Still, on 
a proper application, showing that the real 
question had not been fairly tried at law, either 
because the directions given by the court bad 
not been observed, or because the decree did 
not contain all the directions necessary to 
make the trial fair, relief would be given, and, 
if needful, the case might be reheard in order 
to vary the decree. But in this case no com- 
plaint was made of the directions in the 
no application to obtain new directions: the 
laintiff asked only that he might have, after 
fe had failed to establish his right at law, relief 
reater than he could have been entitled to 
Danie he had sought to establish it. The 
claim which he made by his supplemental bill 
depended entirely upon what took place on the 
trial. It appeared that he brought his action 
against certain persons who were not parties to 
the bill in equity; and if, in consequence of 
this circumstance, the legal right could not be 
properly tried, he ought to have an oye 
nity of trying it more effectually; but he had 
not made his application in proper form. He 
should dismise the bill so far as it was a bill of 
supplement, but without prejudice to the plaic- 
tit taking any other proceedings he might be 
advised, aud order the bill of revivor to 
over for the purpose of allowing the plaintiff to 
institute such proceedings, 





BWice-Chancellor of Cnglans. 
Exparte Langton. July 31, 1847. 
CONSTRUCTION OF THE BRISTOL AND 
EXETER RAILWAY ACT.—6 & 7 w. 4, C 
XXXVI., 8. 44.— PAYMENT OF PURCHASE 
MONEY OUT OF COURT.—COS8TS. 
Where « raihway company purchases lend 
settled upon a tenant for life, with remeta- 


Superior Courts: Rolls. —Vice-Chancellor,—V.C. Knight Bruce.— Exchequer. 
is paid| Tus plaintiff in the suit was a married 


der in tail, and the purchase money 
into court ; on an application by the tenant 
in tail in ion to have the paid 
to him, the court is not authorised i the 
44th section of the act in giving him the 
costs of the disentailing deed, or the other 
costs attendant on the payment, out of the 
purchase moncy. 


Tue Bristol and Exeter Railwa gee 
hased a portion of certain lands in whic 

r. Langton was tenant for life with remainder 
to him in tail. The purchase money was paid 
into court. Upon Mr. Langton’s death, his 
grandson, H. W. G. Langton, became tenant 
in tail, and having executed a disentailing deed, 
presented a petition to have the money paid 
out of court to him; the petition also asked 
that the court would order the costs of the dis- 
entailing deed, and also all the costs attendant 
on the money being paid out to be defrayed by 


the sg oa 
Mr. Kinglake, in support of the petition, 
contended that the conrt was authorized to 
give these costs under the 44th section of the 
act. The words were these :—‘It shall be 
lawful for the said court to order al] the costs, 
charges, and expenses of, or which may be in- 
curred in consequence of, the purchase or 
taking or using of such lands by the said com- 
pany, under and by virtue of this act, and also 
of the investment of the purchase and compen- 
sation money in consolidated or reduced bank 
annuities or other government securities, or in 
the re-investment of such purchase and com- 
pensation money in land, together with the ne- 
costs and charges of obtaining the 
proper orders for such purposes and for the 
payment of the dividends, intefest, and annual 
produce of such consolidated or reduced bank 
annuities or other government securities to be 
a by the said company out of the monies to 
received by virtue of this act; and the said 
company shall from time to time pay such 
sums of money for such costs, charges, and 
expenses as the said court shall direct. 

r. Osborn, for the railway company, urged 
that although the court might order payment 
of the costs and expenses attending the invest- 
ment of the money in land, it had no power to 
make such an order in a case like the present, 
where the pereon absolutely entitled applied for 
payment out of court to himself. 

e Vice-Chancellor, after looking at the 
words of the act, said he was of opinion that 
on the construction of that section of the act 
he was not authorized in giving the costs io 
this particular case. 


Wice-Chancellor Knight Bruce. 
Jones v. Fawcett. March 10, 1847. 
PRACTICE. 

Anezt friend of a married woman having 
been twice changed, is allowed to be changed 
again after decree, although the defendants 
_ the application on the ground that 
the party proposed was not a person of 
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woman, and after having charged her next 
friend twice, again applied for the same purpose 
after the decree. ‘I'he defendant produced 
affidavits swearing that the person proposed 
was not a person of substance. 

S. Bell, in support of the application, said 
that it was not necessary for the next friend of 
a feme covert to be a person of substance, and 
cited Pennington vy. Alvin, 1 Sim. & Stu. 264; 
Wale y. Salter, Moseley, 86; and Dowden v. 
Hook, 8 Beav. 399. 7 

Teed and Collins objected that a next friend, 
though perhaps not a man of substance, should 
at all events be sufficiently solvent to pay the 


costs. 

The Vice-Chancellor said, that upon the 
payment of the costs of the application, and 
upon giving security for costs already incurred, 
the suit might be prosecuted in the name of the 
next friend. 





Exchequer. 
Britt v. Pashley. Trinity Term, June 1, 1847. 


AWARD.— JUDGMENT NON OBSTANTE 
VEREDICTO. 


To a declaration in trespass for breaking and 
entering the plaintiff's dwelling-house and 
taking his goods, the defendant pleaded that 
the dwelling-house was his freehold, and ~ 
because the goods were in the same he re- 
moved them. The plaintiff replied that the 
dwelling-house was not the defendant's, 
The cause was referred to arbitration on 
the usual terms, and the arbitrator found 
that issue for the defendant. Held, that 
his finding was final and conclusive, and 
that the plaintiff could not move for judg- 
ment non obstante veredicto. 


Turs was an action of trespass for breakin 
and entering the plaintiff’s dwelling-house, an 
seizing and taking away his goods and chattels, 
The defendant pleaded several pleas, the fourth 
of which justified the trespasses on the ground 
that the dwelling-house was the defendant’s 
freehold, and because the goods and chattels 
were in the dwelling-house, encumbering the 
same, the defendant removed them. The plain- 
tiff replied that the dwelling-house was not the 
defendant’s freehold; upon which issue was 
joined. ‘The cause and all matters in difference 
were referred to arbitration on the usual terms, 
and the arbitrator found the fourth issue for 
the defendant, A rule nisi waa then obtained 
to enter judgment for the plaintiff non obstante 
veredicto as to the goods and chattels, on the 

round that the plea of the defendant’s free- 

Jd was no answer to the trespass in respect 
of the goods and chattels. 

Humfrey showed cause. The plaintiff can- 
not move for judgment zon obstante veredicto. 
The submission restrains the parties from 
bringing any action or suit egecrinndagys the 
matters referred to arbitration, which clearl 
shows that the parties intended that the ional 
whould be final and conclusive. Chownes v. 


§12 


Brown, 2 Dow. & L. 706; and Steeple v. 
Bonsall, 4 Adol. & E. 950, are in point. 
Whitehurst and Miller in support of the rule. 
The arbitrator could not have awarded judg- 
ment non obstunte veredicto, he had only power 
to direct in what way the verdict should be 
entered up, and the court are to kk judgment 


9 mates Angus v. Redford, 11 M. & 
. 69 


Alderson, B. 1 think this case is entire) 
overned by Steeple vy. Bonsall: there Lo 
ys says, “The arbitrator’s power was 
complete and final: he had power to do what 
the court could do, and his award therefore 
puts an end to the proceedings.” In this case 
the arbitrator gives his judgment for the de- 
fendant, and the court gives the same judg- 
ment, It is not competent for the plaintiff tu 
bring a writ of error, and if so, he cannot move 


in arrest of judgment. 
Pollock, b. +» Rolfe and Platt, B.s, con- 
curred. 


Rule discharged with costs. 


ANALYTICAL DIGESI OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Halo Courts. 


LAW OF PROPERTY AND CONVEY- 
ANCING. 


[Te plan of this Analytical Digest enables 
us conveniently to submit to our readers the 
several decisions in the Common Law Courts 
reported during the last few months relating 
to the Law of Property and Conveyancing and 
Landlord and Tenant.} ~ 


AGREBMENT. 

See Lease, 1, 3. 

A®BSIGNMENT OF LEASE. 

Sale of fixtures, how enforced.—A., the lessee | 
for years of ises, under a lease containing a’ 
stipulation that all improvements made by him. 
were to belong to the lessor at the end of the 
lease, except any green-house he might erect, ' 
bargained with B. to assign the lease to him,’ 
and to sell him a green-house which he had’ 
erected and which was affixed to the freehold, 
together with the furniture, crope of fruit, and | 

ts therein, for acertainsum. B, was 
into possession of the -houee and its 
contents, but, owing to a difficulty in obtaming 


the lessor’s consent, no assignment of the lease Canes cite 


was made to him: Held, that the contract wae 
an entire one for the assignment of the lease 
and the sale of the green-house, and that until 
the lease was assigned B. could not be eued by 
A. for the price of the n-houee, Sleddon v. 
Cratkshank, 16 M. & W. 71. 


BANKRUPTCY. 
See Landlord and Tenant, 4. 
COVENANT. 


], What a joint covenant on which all the | willing to accept A. as tenant instead of B., 
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one plainti seg enpeleety gt teal gery A 
aad H. of the one part, and defendant of 
other part. The deed recited, that defendant 
bad applied to plaintiff to lend E. on mortgage 
2,900/., moneys of H., then in plaintiff’s han 
as trustee for H.; that plainuff had declined, 
not being satisfied with the security for pay- 
ment of interest, whereupon defendant offered 
the after-mentioned covenant as further e- 
curity, and platatiff and H. being sakisfied there- 
with, to accept the same and advance 
the 2,900/; that, accordingly, by indenture of 
mortgage and assignment, to which &., the 
borrower, was party of one part, and plamtff 
and H. respectively of other parts, in cons- 
deration of 2,900/. paid by plamtiff to E. est of 
suck moneys of H. as aforesaid, a policy of m 
sarance and the dividends on certam bank a- 
nuities were assigned to plaintiff, but subject o 
redemption, &c., with covenants by E. to pay 
principal and interest and the premium on the 
policy, anda proviso that, in default of pay- 
ment of any such premium, plaintiff meet 
ay the same, and repay himself the amoust 
out of the hank annuities. After theve recitals, 
defendant, by the firet-mentioned deed, in pur 
suance of the agreement, and in censiderat 
of the premises, and of plaintiff having ad- 
vanced the 2,900/. to E., covenanted, &c., xitt 
and to plaintiff, his executors, &c., and also as 
a distinct covenant with and to H., her exe 
cutors, &c., that defendant, subject to the 
provisio after-mentioned, would pay 5 pet 


| cent. interest on the 2,900/., watil payment of 
baer ees 
an 


. Provided, and it was dectared 
between and by the parties therete, 
that the covenant was intended only as ate 
ee ee the interest as the 
dividends of the bank annuities, &c., after pay- 
ment of the premiums, should be insuffictent to 
pay; and that, as between defendant and He 
plaintiff and H., their executors, &c., such pat 
of the dividends as ehould from time to tme 
remain after payment of the premiums show 
first be applied in payment of the accruing @- 
terest, or so much as the dividends be 
sufficient to pay ; and that defendant, hie hers, 
executors, &c., should be liable on the core 
nant fur so much only of the interest as the 
residue of the dividends should from tme 
time be insufficient to pay. 

Held, that H. ought to have been joined as2 
plaintiff by reason of her joint interest, 
closed by the deed, in the subject-matter of the 
covenant. Hopkinson v. Lee, 6 Q. B. 964. 
din the judgment: Stingsby's case, 5 

Rep, 18, b. ; Anderson v. Mertindale, 1 East, 
497; James v. Emery, 5 Price, 529; S.C.8 
Taunt. $45; Foley v. Addestwoot, 4 Q. B. 
197, 

2. Quiet enjoyment.—Contract for, when i™- 
sake 1841, B. agreed to let to A. for8 
years and a quarter, certain premises, “ 
to the same conditions as tan a ool i 
the memorandum under which B. held 
and it was further that “if 


of C.; 
C. 


” 
was 
A. 


covenantors must join in suing.—Covenant by | was willing to take the remainder ef the bas 


. 
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or memorandum from C., and become his 
tenant.” It appeared that C. was tenant to D., 
and that C.’s term expiring at Christmas, 1844, 
D. brought ejectment, and turned A. out on 
the 7th February, 1845. 
In an action Ly A. against B. for this 
eviction, the declaration, after setting out the 
eement and mutual promises, alleged that 
- undertook and promised A. that he should 
and might “ quietly use, occupy, and enjoy the 
premises for the term for which B. hed 50 
agreed to let them as aforesaid :” Held, that no 
such promises could be implied from the con- 
tract set out in the declaration, the contract 
beimg subject to conditions the nature of which 
were not disclosed. 

» whether a contract for quiet enjoy- 
ment can be implied by law from a mere agree- 
ment to let. Messent v. Reynolds, 3 C. B. 194. 

Case cited io the judgment: Adams +. Gibney, 6 
Dingh.636; 4M. & P. 491. 


CUSTOMARY FARSBEHIOLDS. 


The freehold of customary tenements within 

a manor, though such tenements be not held 

at the will of the lord, and are transferable hy 

and release and admittance, is in the 

lord ; and, therefore, where, in trespasa by the 

customary tenant against the lord, the latter 

pleads liberum tenementum, the derivative and 

subordinate interest of the tenant ought to be 
replied. Thompson v. Hardinge, 1 C. B. 940. 
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where a ber pe holds yr _— oe 
not expired by lapse of time, but a right of ‘re- 
sated Ye dained fer non-performance of the 
covenants. Doe d. Cundey v. Sharpley, 15 M. 
& W. 553. 

2. Two of three executors—Two of three 
co-executers may recover lands of their testator 
in ejectment on a joint demise. Doe d, Stace 
v. Wheeler, 15 M. & W. 623. 


EXECUTOR. 
Use and execution.—A declaration for use 


‘and occupation against executors, charging 


them in respect of certain premises held by them 
as executors under a demise to their testator, 


‘but not alleging any occupation by them, is 


good under 1! G. 2, c. 19, as sufficiently 
charging them de bonis testatoris. Atkims v. 


| Humphrey, 3 D. & L. 612. 


Case cited in the judgment; Piners v. Judson, 
6 Bing. 206; 3 M. & P. 497. 


And see Ejectment, 1. 

FISEERY. 
See Lease, 2. 

FIXTURES, SALE OF. 
See Assignment of Lease. 
PEERHOLDS, CUSTOMARY. 
See Customary freeholds. 
INCLOSURE. 

By lessee for benefit of stessor.—Lessee for 


Cases cited in the judgment: Doe d. Reay v.| lives of a farm inclosed from an adjoining extra- 


Huntingdon, 4 East, 288; Doe d. Cook y¥. 
Deanvers,7 East, 299. 
DEVISE. 
“ Effects,” when sufficient to pass real estate. 
—Devise as follows :—*“ I , of all my 
effects as follows: all iny household goods, live 


stock, furniture, plate, wearing apparel, and | 


other effects at this time in my possession, or 
that may hereafter become my property, unto 
my wife, J.H. I bequeath to J. P. 2001 to 
be paid to her at the death of my wife. 
my wife after my decease see fit to marry, her 
second husband shall have no claim tyo- 
ever, that is, to sell or dispose of any part of 
the property which now or hereafter may be in 
ob ropenrys ; but the above sum of 200i. 
be paid to J. P. at the time of my wife’s 
marriage: Held, by Pollock, C.B., P| Platt, 
B., (Parke B., dissentiente,) that a remainder 
in fee im real estate did not by thie demise. 
Doe d. Haw v. Earles, 15 Mi. & W. 450, 
Casescited in the jadgment: Camfield v. Gilbert, 
3 Kent, 510; Deer. Langleads, 14 East, 370; 
Marquis of Lachfield v. Horncastle, 2 Jur. 
610; Doed, Hick +. Dring, 2 M. & Sel, 


448. 
DISTRESS. 
See Landlord and Fenani, 1, 2. 
KJECTMENT. 


1. Landlord and Tenant.—1 G. 4, c.87.—The 


stat. 1 G. 4, c. 87, 8. 1, enabling landlords to, 
recover possession of premises unlawfully held | 
over by tenants, does not apply to the case 


But if| Held, also, that such 


parochial waste, over which there was a right 
of common in respect of his farm, some small 
pieces of land near but not actually contiguous 
to the farm. The lessor was not lord of the 
waste. Held, that in the absence of evidence 
showing a contrary intention, it was to be pre- 
sumed that the lessee made the inclosures for 
the benefit of his lessor, to belong to him as 
—e————E 


umption was not 
rebutted by the fact that the lessee, during the 
lease, made a conveyance of these inclosures to 
his son in fee, which, however, was not de- 
livered, nor followed by any possession. 

By writing indorsed on the lease the lesses 
agreed that all the inclosures made by him upon 
the said waste should be surrendered up to the 
lessor, his heirs, &cc., at the end of the lease, 
and that the lessee should pay to the lessor, his 
heirs, &c., the sum of 6d. annually, as an ac- 
knowledgment for the same : Held, that this was 
an admission on the part of the lessee that he 
had made the inclosures for the benefit of the 
leasor, Doe d. Lioyd v. Jones, 15 M. & W. 
580. 


LANDLORD AND TENANT. 

1. Distress.—Exemplion.— Goods in hands 
of commission agent for sale.—To a plea in 
trover for a carriage, alleging that it was taken 
on the premises of B. as a distress for rent due 
from him, plaintuff replied that B. was a coach- 
maker and a commission agent for the sale of 
carriages, and exercised that trade on the said 
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premises, and was employed by plaintiff, in the 
way of his said trade and business, for certain 
commission, to expose for sale and sell the car- 
riage on the the said premises, and plaintiff had 
delivered the carriage to B. for the purpose 
that he might there ex for sale and sell the 
same for plaintiff in the way of his said trade 
and business for certain commission, and B. 
had the same on the premises for that purpose, 
and the same remained thereon to be managed 
and dealt with, sold and exposed for sale, as 
aforesaid, in the way of B.’s said trade and 
business, and not otherwise, until the time of 
the distress. 

Held, that goods in the hands of a commis- 
sion agent for sale in the way of his business 
are exempted from distress; and (on special 
demurrer) that the exemption was here suf- 
ficiently pleaded. Findon v. M‘Laren, 6 Q. B. 
891. 


Case cited in the judgment: Adams v. Grane, 1 
Cro. & M, 380; 3 lyr.326. 


2. Distress.— In trover for household fur- 
niture, the defendant pleaded that he took the 
goods as a distress for rent. Replication, that, 
after the rent became due, and before the 
distress in the plea mentioned, the defendant 
took goods of the plaintiff other than those in 
the count mentioned, as a distress for the 
arrears of rent, the said goods being liable to 
distress for the said rent, and of sufficient 
value to satisfy it; and that the defendant 
could and might have satisfied the arrears, &c., 
thereout, yet that he wrongfully and vexatiously, 
and without excuse, refused and neglected so 
to do, &c. 

Held, a good answer to the plea; for, as- 
suming the rent to remain due, sti]l the land- 
lord could not, under the circumstances, take a 
second distress. 

Rejoinder, that the goods first seized were 
not of sufficient value to satisfy the arrears o 
rent, and that the defendant, before the makin 
of the second distress, lawfully abandoned an 
put an end to the first, and withdrew from 
possession, and that the rent so distrained for 
remained wholly due and unsatisfied, 

Surrejoinder, that the goods and chattels in 
the replication mentioned were of sufficient 
value to satisfy the arrears of rent: Held, that 
if the rejoinder could be read so ag to make the 
insufficiency of the goods distrained the ground 
of abandoning the distress, the averment of 
insufficiency was material, and the surrejoinder 
traversing it is good; but that, if it could not 
be so read, the rejoinder was bad, as not 
showing any lawful ground for relinquishing 
the first distress and taking a second. Dawson 
v. Cropp, 1 C. B. 961. 

3. ies by operation of law.—Implica- 
tion of tenancy.—W. H., being tenant from 
year to year to Lady H., died, leaving his 
widow in possession. J. H. some time after- 
wards took out administration to the deceased ; 
but the widow continued in possession, paying 
rent to Lady H., with the knowledge of J. H., 
who never objected to such payment, or made 


Analytical Digest of Cases: Common Law Courts. 


any demand of rent: Held, first, that there 
was no evidence of a surrender by operation of 
law, so as to create the relation of landlord and 
tenant between Lady H. and the widow; 
secondly, that there were no circumstances 
from which a tenancy from year to year to ad- 
ministrator could be presumed. Doe d. Hall v. 
Wood, 14 M. & W. 682. 
Cases cited in the judgment: Thomas v. Cook, % 
B. & Ald, 119; Richardson v, Langridge, 4 
Taunt. 128. 


4. Proviso for re-entry in case of bankruptcy. 
—A lease for years contained a proviso for re- 
entry, in case the lessee “should at any time 
during the term commit any act of bankruptcy 
whereupon a commission or fiat in bankru 
should issue against him, and under which he 
should be duly found and declared a bank- 
rupt.” ‘The lessee, being a trader, committed 
an act of bankruptcy, on which a fiat issued 
against him, and he was by the commissioners 
found and declared a bankrupt; but the pe- 
titioning creditor’s debt on which the fiat was 
founded was proved by A. and B., as 
whereas it was due to A., B., and C., as 
partners. Held, by Pollock, C. B., and Platt, B., 
(Parke, B., dissentiente,) that the lessee was 
not duly found and declared a bankrupt within 
the meaning of the proviso. Doe d. Lloyd y, 
Ingleby, 15 M. & W. 465. 

And see Ejectment ; Inclosure. 

5. Property tax paid by tenant.—Where a 
tenant pays property tax asseseed on the pre- 
mises, and omits to deduct it in his next pay- 
ment of rent, he cannot afterwards recover 
amount as money paid to the use of the land- 
lord. Cumming v. Bedborough, 15 M. & W, 
438. 

6. Constructive tenancy.—Notice to guit.— 
A furnished house, it appeared, had been taken 
by the defendant for three lunar months, end- 
ing the lst of August, 1846, and the plaintiff’s 
receipt for the rent due for the period, 
the 10th of August, was inclosed to the 
fendant in a letter stating the plaintiff’s con- 
clusion that the defendant would continue to 
hold the house as before. On the 24th of 
August, however, the defendant required the 
plaintiff to take charge of the house, and on 
the 3rd of Sept. offered to give up the keys to 
him and pay the rent due; to which, on the 
5th Sept., the plaintiff, in reply, expreased his 
readiness to receive the keys, but said he would 
consider the defendant as responsible for the 
rent until “‘ the expiration of his time.”” Held, 
that this was evidence from which to infer a 
weekly tenancy, and that a sufficient notice to 
quit had been given by the defendant. 


Semble, that a notice to quit was not in suck 
& case requisite. Town v. Campbell, 33 L. O. 
454, 
LEASE. 


1. Agreement for lease.—Agreement in sub- 
stance as follows :—‘ Proposals for letting the 
M. and G. farms, in H. Quantity, 130 acres, 
Term, 12 years, determinable,” &c. “ Rent, 
162, To farm the arable land upon the four- 
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course system,” &c. “All other covenants, 
except as above altered, contained in a draft 
lease, dated December ist, 1824, granted by 
W.P.toJ.W.” “June 3rd, 1835. Agreed 
to the above rent, provided the house and 
buildings are put into tenantable repair on a 
lan to be mutually determined yf and 
nally settled within one month from the 
above date.” Signed by the landlord and the 


intending to take. ! 
Parid not : present demise, because the 
terms were to take effect only upon the 
performance of a condition, and it was not as- 
certained when the tenancy was to commence. 
Doe d. Wood v. Clarke, 7 Q. B. 211. 


Cases cited in the judgment: Staniforth v. Fox, 
7 Bing. 590; Doe dem. Phillip v. Benjamin, 9 
A. & E. 644; Gore v. Lloyd, 12M. & W, 463, 


2. Fishery. — License. — A corporation, by 
& written document, purporting to be an order 
of a court of the corporation held for the con- 
servancy of the fishery, granted a license to 
certain dredgermen to dredge and take the 
oysters during the oyster season. Held, that 
this did not operate as a demise of the fishery 
the corporation out of possession. 

ayor of Colchester v. Brooke, 7 Q. B. 339. 

3. Determination of yearly tenancy by corn- 
tract for purchase.—On the 28th October, 
1843, the plaintiff, the defendant, and M., en- 
tered into an agreement, by which, after re- 
citing that M. was tenant to defendant of a 
house, at a rent of 25/. a year, and had agreed 
to let.it to plaintiff at a rent of 20/.a year, from 
24th June, 1844, at which time defendant 

to exonerate M. from his tenancy on 

his paying all rent up to that dey, and to 
accept the plaintiff as tenant from that period 
at the said rent of 20/. a year, M. agreed to let, 
and plaintiff 10 take, the house from the date 
the agreement to the 24th June then next, 

at the rent of 20/.a year; and M. agreed to 
find all materials, except lath, to put up a 
ition wall, &c., plaintiff finding lath and 
bour. And plaintiff agreeed to take the 
house of defendant from the 24th June, at the 
rent of 202. a year, and to give or take six 
months’ notice to quit the premises; and de- 
fendant agreed to exonerate M. from his 
tenancy on the said 24th June, on hia paying 
all rent due to that time. Immediately after 
the execution of this agreement, M. let plain- 
tiff into possession of the premises. On the 
4th March, 1844, defendant agreed to sell the 
house to the plaintiff, but this agreement was 
net carried into effect: Heid, let, that the in- 
strument of 28th Octuber, 1843, amounted toa 
lease of the premises by defendant to plaintiff 
from 24th June, 1844; 2ndly, that it was not 
affected by the subsequent agreement for the 
a of the premises. rte v. Darby, 15 M. & 


. Cage. cited ia the judgment: Doe d. Gray v. 
Stanion, 1 M. & Ww. 701. . P . 
LICKNCE, 


See Lease, 2, 
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NOTICE TO QUIT. 


1. Notice was given to a tenant from year to 
year, holding from Martinmas to Martinmas, | 
to quit “‘on the 13th day of May next, or upon 
such other day or time as the current year for 
which you now hold will expire.” The notice 
was dated and served on 21st October. Held, 
bad. Doedem. Lord Huntiagtower v. Clifford, 
4 D. & R. 248, (disapproved of); Doe dem. 
Mayor of Richmond v. Morphett, 7 Q. B. 577. 

2. Determination of tenancy without notice. 
— Tenant from year to year gave his landlord 
notice to quit, ending at atime within half a 
year, ‘The landlord at first acquiesced, but 
ultimately refused to accept the notice; the» 
tenant quitted according to his notice, and the 
landlord entered and did some repairé. Held, 
that the tenancy was not determined. Bessell 
v. Landsberg, 7 Q. B. 633. 

Case cited in the judgment: Johnstone vy. Hud- 

leston, 4 B, & C, 922, 


3. Stamp.—By a memorandum of agreement, 
dated the 23rd June, 1842, made between A., 
as agent for and on behalf of the church- 
wardens of the parish of St. M, (not naming 
them,) of the one part, and B. of the other 
part, it was agreed (provided a licence could be. 
obtained from the lord of the manor, and upon 
B. putting the premises into repair,) that the 
churchwardens should grant a lease to B. for 
21 years from Midsummer-day then next, 
under the clear yearly rent of 30/.; such lease 
to contain covenants for payment of rent and 


taxes, and to repair, insure, not to commit 


waste, &c., and all other usual and proper 
covenants, &c.; and B. agreed to accept such 
lease, and execute a counterpart, &c., and that, 
until such lease and counterpart should be 
granted, the said yearly rent should be payable 
and recoverable by utr or otherwise, in 
like manner as if such lease and counterpart 
had been executed. 

Held, that this instrument was properly 
stamped as an agreement. 

Held, also, that the tenancy thereby created, 
whether a tenancy from year to year, (which 
the court thought it was,) or a tenancy at will, 
was properly put an end to by a notice to quit 
and deliver up possession, given by persons 
acting as agents for C. and D., who were 
churchwardens at the time the agreement waa 
made and B. let into possession, notwithstand- 
ing the notice Fy rted also to have been 
given on behalf of the churchwardens and 
overseers in office when the notice was served, 
and did not state to whom the possession was 


| to be delivered up. 


The stat. 59 G. 3, c. 12, 8.17, does not appl 
to copyholds. Doe d. Bailey vy. Foster, 3 ¢. B. 
215. 

| QUIET RNJOYMENT. | 
See Covenant, 2. 
. REAL ESTATE. 
See Devise. 
. RE-ENTRY. - 
See. Landlord and Tenant, 4, 


Susy 
SALE OF FIXTURES. 
See Assignment of Lease. 
SHARES, SALE OF. 
See Vender and Purchaser. 
STAMP. 
See Notice to quit. 
SURRENDER. 


See Landlord and Tenant, 3. 
USE AND OCCUPATION. 


Purchaser let in under a contract which 
failed.—W here the vendee of an estate sold by 
auction has been suffered to enter upon an 
hold the premises while the title was under in- 
vestigation, and the contract has afterwards 
been determined for want of title, the vendor 
cannot, on these grounds only, recover for use 
and occupation, although a jury find that the 
occupation has been beneficial. Winterbottom 
ve Ingham, 7 Q. B. 611. 


And see Ezecztor. 
VENDOR AND PURCHASER. 


1. Sale of shares in mining company.— Re- 
scinding contract. — Condition precedent. — 
Piaintii? agreed to purchase of defendant shares 
in a mining company, established under a deed 
of settlement, and sent a form of transfer to 
defendant for his execution. The deed re- 
quired, that on transfer of shares, the intended 
proprietor should be approved of by the direc- 
tors. Defendant executed and returned the 
transfer, and sent also a certificate (according 
to the provisions of the deed) verifying defend- 
amt’s title to the shares. 

Plaintiff, on receiving the transfer, paid for 
the shares; but, before such payment, the di- 
rectors passed a resolution, (unknown to plain- 
tiff till after the payment), stating that defend- 
ant had commenced an action against the com- 

, and that no transfer of shares standing 
in his name should be allowed while such ac- 
tion was pending. The directors never ob- 
jected to plaintiff as a proprietor; and the de- 
fendant denied their power to stay a transfer 
on the ground above stated. While the trans- 
fer was crm: shares fell in the market, 
and plaintiff brought assumpsit for money had 
and received, to recover back the purchase 
money: Heid, 

Ist, That the action lay; for that defendant, 
as. vendor, was bound to obtain the assent of 
the directors, and do all that was necessary to 
vest the shares in the plaintiff. 

@ndly, That the fact of their having fallen in 
valne was ne objection to the plaintiff’s rescind- 
ing the contract, since he never had the shares 
at all, and therefore had received no part of the 
consideration for his purchaser. 


3rdly, That although defendant might be en- 
titled to a return of the certificate and instru- 
ment of transfer, these were only collateral to 
the contract and subject matter of the sale; 
and restoration of them was mot a condition 
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precedent to the plamtiff’s bringing this action. 
Wilkinson v. Lloyd, 7 Q. B. 27. 
Case cited in the jodgment: Scerfeld v. Gow 
land, 6 East, 241. 


2. Action avoided by employment of puffer.— 
Where a sale by auction is advertised or stated 
by auctioneer to be “ without ” the 
employment by the vendor of a puffer to bid 
for him, without notice, renders the sale void, 
and entitles the purchaser to recover back his 
deposit from the auctioneer. Thorneff v. 
Haines, 14 M. & W. 367. 


Cases cited in the judgment: Howard v. Castle,. 
6 T. R. 442; Wheeler v. Collier, Moo. & Mal. 
123. 

Way. 

Private.—What included in general right of 

ssage.—Case for obstructing a right pet 
heen two specific termini over a close 
the Terrace Walk. The way was claimed as 
appurtenant to a messuage, in general terms, 
without reference to any obligation to repair. 
On the trial of an issue joined on a traverse of 
the right of way, the easement proved was a 

ight of way to pass backwards over every part 
of the close, and not merely between the termini 
specified in the declaration ; and it was shown, 
that the easement was enjoyed under a grant 
to D., his heirs, tenants, and assigns, and to 
certain other persons, “he, they, and every of 
them, from time to time, contributing and pay- 
ing a rateable share and proportion towar 
repairing and amending the Terrace Walk.” 

Held no variance, the easement proved being 
only larger than the easement alleged, and not 
different in kind: Held, also, that the obliga~ 
tion to repair was not in the nature of a con- 
dition precedent, and need not be alleged in the 
declaration. 

The easement was granted in 1675; there 
was evidence, that for 10 years next before the 
commencement of the action, part of the way: 
claimed had become public. 

Held, not necessary to state in the declara- 
tion that such part had become public. Dyn- 
can v. Louch, 6 Q. B. 904. 

Cases cited in the judgment: Gray’s case, 5 Rep 

78, b.; Anon, 3 Stark. Ev. 909 (m.) 
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WE are obliged to a subscriber at Haverferd- 
west. The course of preceeding he refers to is. 
very disreputable and unfair towards the pro- 
fession, and must ultimately meet its due. 
punishment. 

We shall devote as much space as mey be 
requisite to the Rulce of Practies and Decisions 
in the County Courts. At present a separate 
werk seems unaccessary. We shall incorporate 
whatever may be really useful within these 
pages, and not burthes our subscribers with 
collateral works. 


She Regal 


Observer, 


DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, OCTOBER 2, 1847. 


wee eee 


——“ Quod magis ad nos 
Pertinet, et neecire malum est, agitamus.” 


Honat. 





HISTORICAL SKETCHES OF THE 
PROFESSION. 





No. 38. Tue Inns or Covrt. 


It is scarcely ible to ascertain the 
precise origin the Inns of Court and 
Chancery. We search in vain for any act 


of the legislature, either in its collective 
capacity, or in any of its separate branches 
—or any ordinance of the state—or any 
royal charter—or any public record, where- 
in their first establishment is set forth, or 
their authority recognised. They seem to 
have originated some time before the date of 
any remaining evidence of their existence. 
We can, indeed, pronounce with some con- 
fidence regarding the time when they did 
not possess their present “local habita- 
tions.” It was about the year 1345 that the 
buildings of the Knights Templars appear 
to have been first appropriated to the 
students and practitioners of the law ; but 
prior to that time—probably a century— 
there seem to have been several legal 
associations within the walls of the city, 
but of which the memorials are imperfect 
and uncertain. There is no difficulty in 
tracing the establishment of our several 
universities, or the various colleges of 
which they are respectively composed. 
We are also able to fix the exact period of 
our ancient municipal corporations. So, also, 
wecan refer tothe constitution of our several 
courts of justice, whether stationed at West- 
minster, or scattered through the vari- 
ous counties, hundreds, boroughs, and ma- 
nors. Seeing all this, it is very remarkable 
that no date can be assigned to the esta- 
blishment of those “ancient and honourable 
Vou. xxx1v. No. 1,021. 


societies,” which now for many centuries 
have exercised the exclusive power of 
selecting what individuals or classes of the 
community they please for admission into 
their society,—of calling whom they please 
to the bar, and endowing them with the 
monopoly of practising in every court 
throughout the kingdom from the High 
Court of Parliament to the humblest 
tribunal. 

It is not only difficult to fix the date of 
the Inns of Court collectively, but also to as- 
sign the order of precedence amongst them 
individually. We purpose in these papers to 
offer only some occasional fragments of pro- 
fessional history, and for the present shall 
resort to such documentary evidence as we 
have been able to collect relating to the 
period when these respective societies ob- 
tained possession of the several Jnnes or 
Hostells in which the study of the law was 
anciently promoted, but wherein it has 
been for a long time neglected. We shall 
place them in order of date, without re- 
gard to their present rank or position, 
and in a subsequent paper shall state the 
several orders and regulations made by the 
benchers for the admission of members 
and the government of their respective 
societies. 





It is well known that in early times the 
knowledge and administration of the laws 
were almost exclusively possessiod by the 
clergy. The lower classes were altogether 
ignorant and uneducated ; the higher were 
engaged in warlike exercises. For a ome 4 
time there was no middle class correspo 
ing with that numerous and powerful body 
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in the present age; but the gradual | (andit is the first which occurs,") in a de- 
increase of the trading, and afterwards of | mise from the Lady Clifford of the house 
the commercial, ranks in towns and cities, | near Fleet Street, called Clifford's Inn. 


ultimately enabled the people to restrain Ss thea seca xolipn, caneiion tani mle a 
coh aad both of the church and ‘the such inns or hotels in 4 quod ei deforciat to an 
° ; exception taken. It was answered by Sir Rice. 
From a document which we shall pre-|de Willoughby (then one of the justices of the 
sently cite, it appears that the citizens of|Common Pleas), and William Skipworth (af- 
London, so memorable for their spirited j terwards also one of the justices of that court), 
exertions in favour of political freedom, | ‘that the same was no exception in that court, 
were not less distinguished for their love of | though they had ie heard the sn hos for an 
justice and their promotion of the study of | CX¢eption, amongst the apprentices in hostells or 


the law. saa 

It appears that in or prior to the year; According to Dugdale, there is a tra- 
1244, several schools had been set up in! dition that in times past there was one Inn 
the city for reading and teaching the laws. | of Court at Dowgate called JoAnson’s Inn, 
Henry the 3rd thought fit to have them another in Fewter Lane, and another in 
restrained by proclamation, as appears by Paternoster Row; which last is endea- 
this record, about the 28th ofhis.reign: | voured to be proved because it was next to 
St. Paul’s church, where each lawyer and 


sheriffs of London, that they cause proclamation ‘Serjeant at his pillar heard his client's 
to be made through the whole city, and firmly |C@use, and took notes thereof upon his 
forbid, that no one should set up schools in| knee, as they do in Guildhall to this day ; 
the said city and teach the laws there for some | and that after the serjeants’ feast ended, 
time to come; and if any shall set up such |they do still go to St. Paul’s in their habits, 
schools there, they cause them to cease without /and there choose their pillar whereat to 
delay. | Witness the King at Basing, Decem- | }ear their client's clause, (if any come,) in 
per 3. memory of that old custom. Some of 
This is a very remarkable state paper, | these inns are thus described by Stowe :— 

the circumstances of which we trust some ss er 
“There is in and above this citie a whole 


of our learned fraternity will vee university as it were of students, practisers or 
amongst the city archives. From this pleaders, and judges of the laws of this realme, 
time until the year 1292 we find no other not living of common stipends as in other uni- 
record relating to the study or practice of|versities itis for the most part done, but of 
the law. In that year the following ordi-| their owne private maintenance, as being alto- 
nance was made regarding “attorneys and | Kether fed either by their places or practiee, or 
lawyers,” which may here be stated, ton Of waregte ead Pe ends tardhae tan exhibi- 
eee. not directly referring to the Inns sort are either gentlemen, or sons of. ia. ra 
of Court. men, or of other most wealthy persons. Of 
Edward I., in the 20th of his reign, “ did | these houses there be at this day fourteen in 
especially appoint John de Metingham (then ,!!, whereof nine doe stand within the liberties 
Lord Chief Justice of the Court of Common | ° the citie, and five in the suburbs thereof. — 
Pleas) and the rest of his fellow-justices (of “There was sometime an inne of sarjeants in 
that court) that they, according to their dis-| OJdborne, as ye may read of Scroope’s Inne, 


cretion, should provide and ordain, from every | °¥€ against Saint Andrew’s Church.° 


; Fe * ‘There was also one other inne of chancery, 
county, certain attorneys and lawyera of the called Chester's Inne, for the neereness to the 


best and most apt for their learning and skill, | 5° . 
who might do service to his court and people; | ep of Chester’s house, but more commonl 
and that those so chosen only, and no a termed Strand Inne, for that it stood in Stran 
should follow his court, and transact the affaires | Street, and neere unto Strand Bridge without 
therein, the said king and his council then | /emple Barre, in the liberty of the Dutchie of 
deeming the number of seven score to be suffi- | Lancaster. This inne of chancery, with other 
cient for that employment; but it was left to houses neere adjoining, were pulled downe in 
the discretion of the said justices to add to that | the reign of Edward the Sixt, by Edward Duke 
number, or diminish, as they shall see fit.”« | f Somerset, who in place thereof, raised that 
"anni gaeele large and beautiful house, but yet unfinished, 


-cign of Edward 3, there is ex- | called Somerset-house. 
peojion of these legal seminaries,| “There was moreover, in the reign of King 


“Commandment is given to the mayor and 









the. é Sr liest statutory regulation of attor- 
ewes }n}1435, viz., the Statute of Merton, 


eT oo 


b hegre Antig. 167. . 
* This appears to have been one of the ci 
ek ¥O. See p. 390, ante, inns, or siecle of law. 7 
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Henrie the Sixt, a tenth house of chancery, 
mentioned by justice Forteacue in his booke of 
the Lawes of England; but where it stood, or 
when it was abandoned, I cannot finde.’ 


THE TEMPLE, 


In 1345, in the 18th year of the reign 
of Edward the 3rd, the mansions of the 
Templars, which had been granted to the 
Knights of St. John of Jerusalem, were 
demised for the rent of 10/. per annum, to 
certain students of the common law, who 
are supposed to have removed from 
Thavies’ Inn, in Holborn. 
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House after Bishop Nevil; about which period 
both that mansion and the deserted house of 
the black friars became appropriated to the study 
of the law ; but in what particular way does not 
appear. Tradition reports, that Henry Lacy, 
the great Earl of Lincoln, who in the next age 
had a grant by patent from King Edward I. of 
‘the old Friar House juxta Holborn, being a 
person well affected to the study of the laws,” 
assigned the professors of it, this residence, but 
we are not told whether by gift or purchase. 
From this nobleman, however, it derived the 
name of Lincoln’s Inn, which it still retains.” 
To the Earl of Lincoln’s éstate on this spot 


; Was soon afterwards added the greater part of 


that possessed by the Bishop of Chester, who 
According to Dugdale, the Inns of Chancery ! afterwards (but at what particular time does 
were so called because they were anciently ‘not appear) leased it to the students of the law, 
Hospicia for the clerks of chancery, and he! reserving a certain rent and lodgings for them- 
conjectures Thavyes Inne, near St. Andrew’s|selves on their coming to London; one of 
Church, Holborn, to be the same as that men-' which students, Francis Sulyard, resided there 
tioned in the Fine Roll of 11 Edw. 3.¢ bee the 27th of Henry 8. In that year Ro- 
Cc , | bert Sherborn, then Bishop of Chichester, made 

LIFPORD's INN. ‘a new lease of it to William Sulyard, the son of 


In the same year (1345), 18 Edw. 3, after. Francis Sulyard, usher of the bed-chamber to 
the death of Robert de Clifford, his widow| King Henry 8, and likewise a student of 


° ; the same house for 99 years, for the rent of 
let the sevunge led Clifford's I — to: Gi. 138. 4d. ; this lease ended Michaelmas 1634. 
the students of the law, or apprenticiis de| 


banco, as they were then called, (meaning StTaPie INN, 
the lawyers of the Common Pleas,) as} In the reign of Henry 5, and probably 


appears by record : before, Staple Inn, anciently belonging, it 


“Teabell que fuit uxor Roberti Cliford;'8 supposed, to the wool merchants or 
messuagium unipartium quod Robertus Clifford staplers, became an Inn of Chancery,—the 
habuit in parochia S. Dunstani west, in sub-! society still possessing a manuscript of the 
urbio Londoni, &c., tenuit et illud dimisit post! orders and constitutions made at that 
mortem dict. Roberti apprenticits de banco, | period. It was then held by lease. 


pro 10/. annuatim, &c., anno 18 Edwardi ; ; ; 
tertii inquisitis post mortem Roberti.” The first grant of the inheritance of it to the 
Clifford's Inn afterwards fell into the king’s | ancients of Gray’s Inn, from John Knighton 
hands, and first by lease, and subsequently by and Alice his wife, daughter of John Chapwood, 
a grant in fee farm to Nicholas Sulyard, Esq.,; was by indenture of bargain and sale, dated 
principal of this house, and a bencher of Lin-| 10 November, 20 Henry 8. On the 4th of 
coln’s Inn, in the reign of Henry 6th, Nicholas’ June, 20 Jac. 1, Sir Francis Bacon, knight, 
Guybon, Robert Clynche, and others, the then! then Lord Verulam, and Viscount St. Alban, 
seniors of it, and in consideration of 600/. and | enfeoffed Sir Edward Moseley, knight, attorney 
the rent of 4/. per annum, it has ever since , Of the Dutchy of Lancaster, Sir Henry Yelver- 
continued to be a mansion for lawyers. ton, and others, the ancients of Gray’s Inn, 
of this seminary, by the name of “ Staple 





Lincoin’s INN. 


There seems little doubt that Lincoln’s 
{nn ranks next in antiquity to the Temple ; 
but the date of any deed showing the Jnn 
to be in the possession of a society of 
lawyers is not met with till the reign of 
Henry the 8th. It is stated, however, in 
Herbert's Antiquities of the Inns of Court, 
(p. 289,) that 


- “ Robert de Wihtz, afterwards called Saint 
Richard, was the next occupier of Chichester 





id Probably another of the city inns or hos- 


Thayyes Inn also was considerably within 
th city walls. | 


Inne,” and one garden thereunto adjoining, 
with all and singular their appurtenances, in 
times past belonging to John iw keen, gen- 
tleman, and Alice his wife, situate in the parish 
of St. Andrew’s, Holborn, in the suburbs of 
London; which messuage, &c. the said Francis 
Lord Verulam, lately had, together with John 
Brograve, Esq., attorney to Queen Elizabeth, 
of the Dutchy of Lancaster, Richard Munger, 
William Whyskins, and others, then deceased, 
of feoffment of Sir Gilbert Gerard, knight, then 
Master of the Rolls, Ralph Brereton, Esq., and 
William Porter, gentleman, as by their said 
deed, dated 18 Maii, 32 Elizabeth, more fully, , 
appeareth, to have and to hold to the said Sir 
Edward Moseley, and others, their heirs and 
assigns, to the only use and behalf of the same 
Henry, and their heirs and assigns 
for ever.” ae 
AA? 
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CHEsTRE OR STRAND InN. 


In the reign of Henry 5, Occleve the 
t is said to have studied the law at 
“ Chestre Inne,” which is the only circum- 
stance known concerning it. It is pre- 
sumed by Strype to have been built on 
ground belonging to the bishops of Chester ; 


To one of whom, Roger de Mulnet, or de 
Molend, called also Longspée, Roger, named 
the Amner, by his deed, diated 1257, gave and 
confirmed “a parcel of land and buildings 
lying in the parish of St. Mary-le-Strand, with- 
out London, towards Westminster; and the 
same to hold to the said Roger and his succes- 
sors by the yearly rent of 3s. at Easter.” For 
the purchase of this the bishop gave 20 marks 

ver. 


Lyon's INN. 


_ Lyon’s Inn, an appendage of the Inner 
Temple, appears to have been a place of 
considerable antiquity from the old books 
of the steward’s accounts, which contain 
entries made in the time of King Henry 5. 
How long before that period it was an Inn 
of Chancery is uncertain. It has been for 
many years defunct as an Inn of Chancery, 


BERNARD's INN. 


Bernard's Inn was anciently called 
Mackworth Inn, and was given by Thomas 
Atkins, citizen of London, one of the 
executors of John Mackworth, Dean of 
Lincoln, in 32 Henry 6, to the Dean 
and Chapter of Lincoln, and their suc- 
cessors forever. It is called in the record 
the second Inn of Chancery belonging to 
the above dean and chapter. There is a 
curious circumstance mentioned in Stowe’s 
Annals, which shows the existence of this 
and other Inns of Chancery. 


“In the 32nd of Henry 6, a tumult be- 
twixt the gentlemen of the Innes of Court and 
Chancery, and the citizens of London, hapening 
in Fleet Street, in which some mischief was 
done; the principals of Clifford’s Inne, Furni- 
val’s Inne, and Barnard’s Inne, were sent 
prisoners to Hartford Castle.” 


CLEMENT’s INN. 

It appears that Clement's Inn is first 
mentioned as an Inn of Chancery for the 
education of the students of the law in the 
time of Edward 6, as appears from the 
book of entries from the Record of Mich. 
19 E. 4, fol.61, atulo, Misnomer ; where 
the defendant, to show that he was not 
named of the right place of his abode, 
pleaded thus :— 
impetrationis brevis, 


“Dicit, quod tem 
fuit de hospicio de pnt’s Inne, in parochia 
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S. Clementis Dacorum, extra barran Novi 
Templi, Lond. in comitatu Middlesexiz ; quod 
quidem hospicium est, et tempore ante impetra- 
tionis brevis, et diu ante, fuit quoddam hos- 
picium hominum curi legis temporalis, nec- 
non hominum consiliariorum ejusdem legis.” 

In the year 1486 (2 Henry 7) Sir John 
Cantlowe, knight, by a lease bearing date the 
20th of December, in consideration of xL. marks 
fine, and 4/, vis. yitid. yearly rent, demised it 
for 80 years to William Elyot and John Elyot, 
in trust, as may he presumed, for the students 
of the law. 


Gray’s INN. 


This Inn takes its name from the Lords 
Gray of Wilton. Its antiquity does 
not rank so high in the history of the Inns 
as probably it is entitled to, on account of 
the absence or loss of some of the earliest 
documents relating to the “‘Hostell” which 
they originally occupied. We must con- 
fine ourselves to the evidence as we find 
it. We have already noticed, in regard to 
Staple Inn, that the first grant of that 
mansion was made to the ancients of 
Gray’s Inn, in the reign of Henry the 8th, 
and it appears that the prior and convent of 
Shene obtained leave of Henry 8, that 
Thomas Pigot and Richard Broke, Ser 
jeants-at-Law, John Heron, Esq., Roger 
Lupton, Clerk, Godfry Toppys, and 
Thomas Arture, might grant 


“The mannour of Portpole, with appurten- 
ances, four messuages, pa gender ts croft, 
eight acres of land, and xs. rent with the ap- 
purtenances with the advouson of the same 
chanteries, upon the said mannor i 
unto the said prior and covent of Shene; to 
have and to hold to them and their successors, 
in part of satisfaction for that cl. per annum 
land, which they had license from King Ed- 
ward 4 to purchase.” 

The prior and convent of Shene being thus 
possessed of the premises, demised them to the 
students of the law for the annual rent of 61 
13s. 4d.; at which rent they were held of that 
monastery till the dissolution, when, becoming 
the ag of the crown, a t was made by 
the king in fee farm, as is evident from the trea- 
surer’s accounts, 18 Nov., 32 Henry 8, where 
entry is made of the above-mentioned rent 
being paid to the king’s use.” 


New Inn. 


It is said that the site of New Inn, about 
the year 1485, was occupied as a common 
inn or hostelry for travellers and others, 
and was called, from its sign of the Virgin 
Mary, “Our Lady Inn.” “It became 
first an hostell for students of the law,” 
says Dugdale, “ (as the tradition is,) upon 
the removal of the students of the law from 
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an old Inn of Chancery, situate in Seacole 
Lane, a little south from St. Sepulchre’s 
church, called Saint George's Inn,‘ and 
was procured from Sir John Fineux, 
knight, sometime Lord Chief Justice of 
the King’s Bench, for the rent of 62. per 
annum, by the name of New Inn.” 

This tradition is further confirmed by 
Stowe, who stajes that 


church) on the north side thereof remaineth 
yet an olde walle of stone including a piece of 
ground by Seacole Lane, wherein (by report) 
sometime stood an inne of chancery; which 
house being greatly decayed, and standing re- 
mote from other houses of that profession, the 
ar ang’ removed to a common pia called 
of the signe ‘Our Lady Inne,” not far from 
Clement's Inne, which they procured from Sir 
John Fineux, Lord Chief Justice of the King’s 
Bench, and since have held it of the owners, by 
the name of the New Inne, paying therefore 
gixe pound rent by the yeere as tenants at their 
owne will; for more (as is said) cannot be 
hig of them, and much less will they be put 
it”? 
FuRnivat’s INN, 


From the daughter and heir to William 
Lord Furnival, in-the time of Henry 4, 
the inheritance of Furnival's Inn descended 
to the Earl of Shrewsbury ; and in consi- 
deration of 120/., the then Earl, by his 
deed, bearing ’ate the 16th day of Decem- 
ber, 1 Edward 6, sold it to Edward Gryffin, 
Esq., then Solicitor-General to the King, 
William Ropere, and Richard Heydone, 
Esqs., and their heirs, to the use of the 
Society of Lincoln’s Inn. This is no 
longer an Inn of Chancery. 


Tuaviges INN. 


In the reign of Edward 6, one Gregory 
Nicholls, citizen and mercer of London, 
being possessed by inheritance of the pro- 
perty of this mansion, granted it, in the 
fourth year of the same prince, to the 
benchers of Lincoln’s Inn, for the use of 
students of the law; which society soon 
afterwards constituted it one of their Inns 
of Chancery, and vested the government 
in a principal and fellows, who were to pay, 
as an acknowledgment to the mother house, 
the annual rent of 3/. 6s. 4d. 

An Inn of this name is mentioned by 
Dugdale to have been occupied by students 
of the common law, prior to their removal 
to the Temple. If so, this grant from 





‘ It seems evident that St. George’s Inn 
maust also be included in the legal seminaries 
of the city. 


“In St. George’s Lane (near St. Sepulchre’s 
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Lincoln’s Inn must have been a re-consti- 
tution of the society. It has long, however, 
ceased to exist as an Inn of Chancery. 





We have thus given a brief account, in 
chronological order, of the establishment 
of these learned and honourable societies 
in their several Inns or Hostells; and shall 
hereafter proceed to show the mode and 
manner in which they exercised their 
several important functions. 


INADEQUATE FEES OF PRACTI- 
TIONERS IN THE COUNTY 
COURTS. 





Some of the mischiefs anticipated from 
the inadequacy of the fees allowed to 
practitioners in the County Courts have 
already been made manifest. We cannot 
do better than quote a leading article from 
the Times of 16th September, in which the 
subject is ably considered. Here our 
readers will find the question treated with 
regard to the interests of the public,—which 
on all these occasions is evidently con- 
nected with that of the profession. 


“One of the most formidable evila there 
seemed reason to apprehend was, that the low- 
ness of the fees allowed to professional men 
under the new act would cause an irruption of 
harpies, under the name of agents, to prey upow 
the suitors, whose cases would not be suffi- 
ciently remunerative to the r table practi- 
tioner. A gross instance of this kind was no- 
ticed under the head of “‘ Police” in our paper 
of Tuesday.s A person, who called himeelf an 
agent, was charged with having defrauded a 
poor servant girl of half-a-crown, under the 
pretence of assisting her to that cheap and ea- 
peditious justice which the County Courts 

rofese to afford to those who resort to them, 

pwards of a month since, the plaintiff— a do- 
mestic out of place, to whom, of course, the 
speedy recovery of a debt due for wages was of 
the most vital importance—applied at the 
Brixton County Court for a summons against 
her late master for 1/, 2s. 6d., which she alleged 
that he owed to her. Before she could stir a 
step, a plaint was handed her to fill up, and it 
would seem that no pains were taken by the 
officers of the court to facilitate this operation, 
which, though simple enough, might naturally 
embarrass a servant girl, if no assistance or ex- 
planation were offered her. ‘The small func- 
tionaries engaged in subordinate positions 
about courts of limited jurisdiction are apt to 
evince an utter indifference to anything beyond 
the barest execution of their duty, and they even 
seem to take a malicious pleasure sometimes in 


the perplexities they mi 
© The 14th Sept, 


t easily relieve by a 
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little gratuitous courtesy. Civility, however, 
as it costs nothing, and, consequently, brings 
nothing, is most sparingly supplied by these 
underlings, who think it a privilege to thwart 
the public, whose servants they are, and who 
will do nothing which the duties of their place 
may not positively require. In the case we are 
now noticing, it appears that the complainant 
had a piece of srinied apes placed in her hands, 
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Courts Act, but we hope the circumstances are 
uncommon, and that exposure may render it 
easy to guard against such occurrences for the 
future. We find a plaintiff to whoee position a 
cheap and speedy mode of obtaining justices 
seemed peculiarly applicable; yet, at the end 
of a whole month, after going to the County 
Court, she finds herself minus half-a-crown, 
and as far as ever from recovering the money 


and was told to fill it up,—upon which the self| due to her.” 


styled “agent” thought it a good opportunity 
to go forward and offer his htc If the 
officer of the court is merely to place a paper 
into a plaintiff’s hand without giving the appli- 
cant any information or help in putting the 
document to its proper use, if is a farce to say 
that a suitor can proceed on his own behalf 
without the expense of a legal practitioner. It 
would be a parallel case to provide a steam- 
packet fitted with all the necessary apparatus, 
and pretend to save the passengers the expense 
of a captain by telling them to steer themselves, 
for that the machinery was all at their service 





NEW STATUTES EFFECTING ALTERA-~ 
TIONS IN THE LAW. 


CANAL CARRIERS. 
10 & 11 Vict. c. 94. 


An Act to amend an Act to enable Canal Com- 
nies to become Carriers upon their Canals. 
foond July, 1847.] 
1. 8 & 9 Vict. c. 42.—Recited act incorpo- 
rated with this act.—Whereas an act was 


if they chose to make use of it. A County/|in the 9 Vict., intituled “An Act to enable 
Court professing to administer justice without; Canal Companies to become Carriers of Goods 
professional intervention is a mere delusion,| upon their Canals,” whereby, upon the recital 
unless it contains within itself not only the|that by divers acts of parliament railway com- 
means of cheaply and rapidly determining} panies had been empowered to convey upon 
plaints, but of assisting suitors in taking the| their railways all such goods, wares, merchan- 
proceedings that may be required. dize, articles, matters, and things as might be 
“We do not doubt that the judges of the| offered to them for that purpose, and that 
new tribunals would be ready in every case to| greater competition for the public advantage 
carry out the intention of the legislature by; would be obtained if similar powers were 
making the practice of the courts as clear and granted to canal and navigation companies, it 
intelligible as possible to the meanest compre-| was enacted, that it should be lawful to the 
prehension; but if preliminary difficulties| proprietors, trustees, or undertakers of any 
occur, which the AE ire officers will be at| canal, river, or navigation, or their respective 
no pains to remove, the new system cannot| committees, directors, or managers, or their 
have a fair trial. We do not believe that the| superintendents or other agents, to carry as 
servant girl who sought to recover 1/. 2s. 6d.;common carriers for their own profit upon 
due to her for wages would so readily have ‘their respective canals, rivers, or navigations, 
been snapped up by the “agent” who eased | and upon any railways or tramways belongin 
her of half-a-crown, if the inferior officers of thereto, and upon other canals, rivers, an 
the court had been at the least trouble to put/mavigations communicating directly or in- 
her in the way of obtaining for herself the| directly therewith, all such goods, wares, mer- 


justice she required. It appears that the clerks 
refuse to fill up the plaints, and declare that 
they would be liable to a penalty for doing so— 
a pretence that is utterly absurd, for, if the 
plaintiffs were bound to perform this duty for 
themselves, any one not able to write would be 
excluded from the advantages of the Count 
Courts, without that professional advice, whic 
it is the professed object of the measure to do 
away with altogether. 

“If the legislature has thought proper to dis- 
courage the employment of leg mri in 
the County Courts, the officers of those tri- 
bunals should at least take care to prevent the 
‘op of professional men from being usurped 

y 8 set of persons whose interference is wholly 
irregular. e regret that an example could 
not be made of the agent who had received 
half-a-crown for the purpose of taking outa 
summons and had not appropriated the money 
to the purpose for which he had obtained it. 
The whole case 18 not by any means a favour- 
able specimen of the working of the County 





chandize, articles, matters, and things as might 
be intrusted to them for that purpose, and to 
purchase, hire, and construct, and to use and 
employ, any number of boats, barges, vessels, 
rafts, carts, waggons, carriages, and other con- 
veniences, and to establish and furnish haulage, 
trackage, or other means of drawing or pro- 
pelling the same by steam, animal, or other 
wer, or for the purpose of collecting, carry- 
ing, conveying, warehousing, and delivering 
such soni wares, merchandize, articles, 
matter® and things: And whereas the pro- 
prietors, trustees, and undertakers of many 
canals, rivers, and navigations are unable to 
avail themselves of the provisions of the said 
recited act by reason of their having no statu- 
tory power of raising money to be applied to 
the purposes of the same, and it is expedient 
that the said recited act should in that re 
be amended, and that powers should be granted 
to such proprietors, trustees, and undertakers 
to raise money for the said purposes, but that 
object cannot be effected without the aid of par- 
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liament : Be it therefore enacted by the Queen’s 
most excellent Majesty, by and with the advice 
and consent of the Lords spiritual and tem- 
poral, and Commons, in this preseut parliament 
assembled, and by the egcecty As the same, 
That the said recited act shall be incorporated 
with this act. : ' 

2. Canal companies empowered to borrow 
money as pee #2 by 8 & 9 Vict. cc, 16 and 17, 
and apply the same to the purposes of recited 
act. Saving rights of existing creditors.— 
And be it enacted, That it shall be lawful 
to the proprietors, trustees, and undertakers of 
any canal, river, or navigation who shall have 
in the manner provided by the said recited act 
adopted the powers and provisions of the same 


PARLIAMENTARY. PRIVILEGE FROM 
ARREST. 





Tuts subject, which we took occasion to 
notice on the dissolution of the last parliament,* 
before the recent question arose regarding one 
of the honourable members for Finsbury, con- 
tinues to engage much of the public attention. 
Referring to our last two articles at pp. 449 
and 469, we may here notice that the Court of 
Common Council of the city of London are 
about to petition parliament on the subject. 
From no quarter could the question so well 
originate as in the city of London, where the 
discharge of all obligations,—still more of 


to borrow on mortgage or bond in the manner jud ment debts,—is of such vital importance. 


or as nearly as may be in the manner pre- 
scribed by the Compani 
Act, 1845, or the Companies Clauses Consoli- 
dation (Scotland) Act, 1945, as the case may 
be, any sum or sums of money not exceeding 
in all at any one time one-tenth part of the 
paid-up capital stock of such proprietors, 
trustees, or undertakers respectively, and to 
apply the monies so raised to fhe purposes o 
the said recited act, or any of such purposes : 
Provided always, that the monies so borrowed 
shall not be applied to any other purposes 


23 Clauses Consolidation | by Mr. Anderton, 


f shall not, 


‘The following is the notice of motion given 
on the 16th September. We 
|are glad that the subject is in the hands of so 
‘able and ‘respectable a member of the pro- 
fession :-— 


“That this court do petition the House of 
Commons, that the members of that house 
by virtue of their being so, be privi- 
leged from arrest, upon writs of execution, 
issued against them by their creditors, for en- 
forcing the payment of their judgment debts. 


whatsoever: Provided also, that the monies so}... —~_->-_—SESESEEEESSSSSSSSE 


to be borrowed, together with any monies 
otherwise borrowed > any such proprietors, 
trustees, or undertakers as aforesaid, shall not 
in all exceed one-third part of the paid-up 
capital of such proprietors, trustees, or under- 
takers respectively; and that no mortgage or 
bond to be granted for any monies borrowed 
in virtue of this act shall prejudice or affect any 
security previously granted for any monies 
borrowed by virtue of any other act or acts of 
parliament relating to any such canal, river, or 
navigation. 

3. 8 & 9 Vict. cc. 16 and 17, incorporated 
with this act.—And for the purposes of this 
act, be it enacted, That such of the clauses and 

rovisions of the Companies Clauses Consoli- 
tion Act, 1845, and of the Companies Clauses 
Consolidation (Scotland) Act, 1845, respec- 
tively, as the case may be, as relate to the bor- 
rowing of money by companies on mortgage 
or bond, and to the conversion of borrowed 
apd into capital, shall be incorporated with 
is act. 


4. C i ist 
ompantes not raion Pees oe Tht who entertained the judges at Durham Castle, 


any future general act.—An 
nothing herein contained shall be construed to 
exempt any canal or navigation company who 
have adopted or shall adopt the powers of 
said recited act from the operation of any ge- 
neral act regulating the manner of charging 
tolle and other charges upon canals or naviga- 
tions in respect of passengers, goods, animals, 
articles, and things of a like description that 
may be passed in the course of this or any 
future session of parliament. 

5. Act may be amended, §c.—And he it en- 
acted, that this act may be amended or repealed 
by any act to be passed in this session of par- 


the |joyed a glass of wine, 


VISITS TO THE OLD LAWYERS. 


MR. JUSTICE GOULD. 


Tue journey of the judges, 80 years ago,. 
from York to eteca was long and tedious, 
and the public at Durham had often a long time 
to wait. On one occasion Mr. Justice Gould, a 
learned and worthy judge,advanced inage, arrived 
at Durham late in the day, thoroughly fatigued, 
and was hurried to the court to open it:—a long 
detail of commissions and lists of magistrates 
and other official business took place; the 
learned judge fell asleep ; the list went on until 
the officer cried out “ John Thompson ;” whena. 
man in the body of the court, with a Durham 
accent, in answer loudly said, “ My Lord, John 
Thompson is deed ;”’ the judge awaking out of 
his sleep said, “no excuse at all, fine him forty. 
shillings!!!” 


On another occasion, the Bishop of Durham 
uring the assizes, got up from the dining table 
and advancing to Mr. Justice Gould, who en- 
said to him and the 
small party, about tzn, “I am going to the 
afternoon prayers at the cathedral, I shall be 
absent about half an hour ; I have left you, my 
lord, a dozen of wine:” the judge looking 
earnestly on the bishop said, “ My lord, do you 
STINT me?” 


* See the number for 7th August. 
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RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


BARRISTBAS OF THE SEVERAL 


COURTS. 


BREPORTED BY 





ort Chancellor. 


Newton v. Jones. May 22nd, 1847. 


PAYMENT OF EXECUTOR’S LEGACY INTO 
.COURT. 


The amount f a legacy to an executor who 
never acted, paid to him by the acting co- 
erecutor ee residuary legatee, who after- 
wards died, and appointed the former to be 
one of his executors, will not be ordered to 
be paid into court for the purpose of se- 
curing an annuity bequeathed by their tes- 
tatriz, and which the acting executor during 
his life had duly paid, but had neglected to 
secure. 


Mr. Wood, with whom was Mr. Twells, 
stated, that this motion sought to discharge an 
order made on the 26th of March last, by Vice- 
Chancellor Knight Bruce. An annuity had 
been bequeathed to the plaintiff by a certain 
testatrix, who had also bequeathed a legacy of 
500/. to the defendant, and the residue of her 
hail to his co-executor, Mr. Richardson. 

e latter paid all the debts and legacies, and 
continued to pay the annuity regularly until his 
decease, but had neglected to secure it by an 
investment of any kind. By his will he ap- 
pointed the defendant and another his exe- 
cutors, against whom the present bill was 
filed by the annuitant, stating the above 
facts, and praying that Jones and the 
other executor of Richardson might be de- 
clared jointly liable to pay the plaintiff’s 
annuity. Jones put in his answer admitting 
the payment and receipt of his legacy, but 
denying that he had ever acted as executor of 
the testator, and also admitting assets of his 
testator, Richardson. A motion was then made 
by the plaintiff for payment into court of the 
amount of the legacy, as assets, and his Honour 
made the order now complained of, directin 
the defendant Jones to pay into court one-half 
of the amount of the said legacy, which it was 
calculated was about the then value of the said 
annuity. By a subsequent order obtained by 
the defendant on the 4th instant, one-fourth of 
the said sum of 500/. was directed to be paid 
on the 25th instant, and another fourth at the 
end of three weeks from the latter date. The 
learned counsel contended, that such an order 
could not be sustained, as the bill raised no case 
against the defendant Jones, and they cited 
Lord Shipbrook v. Lord Hinchinbrook, 11 Ves. 
25 


2. 

Mr. C supported the Vice-Chancellor’s 
order. ' d Chancellor, An executor who 
is also a legatee admits that he has received a 
legacy. Is that a sufficient ground for order- 
ing it to be paid into court | By applying to 
the court for further time within which the 
money is to be paid, and for liberty to pay it by 
instalments, the defendant has recognised the 


ge: Bo the order. [Lord Chancellor. 
e application was made under the exigence 
of the order, and was merely for a mitigation of 


the sentence. 
Spd followed Mr. Cooper, and cited 


Mr. 
Harding v. Harding, 16 Law Jour. (Chanc.) 
179. [Lord Chancellor. In that case there 
might have been debts, as the accounts had 
not been taken. Here you state that all the 
debts and legacies, except this annuity, have 
been paid.] It is not equitable that one execu- 
tor shall retain 5002. because he had a legacy 


to that amount left him. An executor has no 
sired over other legatees. In this case the 
efendant had neglected to see the annuity 
secured. 

The Lord Chancellor. It does not appear 
to me that this suit raises the ground upon 
which the question can be decided. The bill 
is not framed for that purpose. It states that 
all debts and legacies have been paid, except 
the plaintiff’s annuity. I think the order of 
Vice-Chancellor Knight Bruce is wrong, and 
must be discharged. 

Costs of the first order costs in the cause. 
No costs of the order for extending time of 


payment. , 





Rolls Court. 
Robinson v. Norton. July 28th, 1847. © 
DISMISSAL OF BILL.—BANKRUPT. 


A motion to dismiss a bill for want of prose- 
cution after the plaintiff has become bank- 
rupt is irregular. 


Mr. Bagshawe moved to dismiss the bill in 
this cause for want of prosecution. It ap- 
peared that the plaintiff had become bankrupt. 

Mr. Elmsley, contra, objected, that the notice 
was irregular; the defendant should have moved, 
that the assignees might proceed with the suit 
within some short time, or that the bill might 
be dismissed. 

Mr. Bagshawe contended, that the court 
would make an order to this effect on the mo- 
tion to dismiss. 

But Lord Langdale refused the motion with 
costs. 





Vices hancellor of England. 
Eldrid v. Whitefoot. July 30, 1847. 


PAYMENT OF MONEY OUT OF COURT.—PE- 
TITION.——PARTIES. 


On a petition for payment of money out of 
peal 3 to parties entitled to shares tm the 
samé, certain other parties, also entitled, 
appearing by counsel, although not parties 
to the petition, allowed to participate in the 
order, they contributing pro rat& to the 
costs. 


In this case a sum of money, portion of a 
legacy of 200/., was standing in the name of 
the Accountant-General to the separate account 
of certain parties. A petition was presented 
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some of the jes, praying for ent 
A + pooh to thom of cei shares of the fund. 

r. ter appeared for the petition. 

Mr Lewks appeared for Thomas Eldrid and 
Edward Eldrid, who were also entitled to por- 
tions of the fund, and asked, that their shares 
might be ordered to be paid to them. They 
were not parties to the petition, neither were 

mentioned in the prayer. 

e Vice-Chancellor made the order, Thos. 
Eldrid and Edward Eldrid contributing pro 
raté to the costs. 

Note.—This order is constantly refused at 
the Rolls, it being considered necessary there, 
ether to have the prayer of the petition altered, 
or a separate petition presented by the parties 
seeking to be included in the order. 





Vice-Chancellor Rnight Bruce. 
Gascoyne vy. Lamb. July 9th, 1847. 


PRACTICE.—EVIDENCE.—CREDITOR S SUIT 
— DECREE. 


house, “ the chief articles whereof are enume- 
rated in a schedule.” The schedule was un- 
stamped and not in any way annexed to the 
deed. It was objected that the schedule was 
not admissible in evidence for want of a stamp. 
The learned judge being of that opinion, non- 
suited the plaintiff. A rule nisi having been 
obtained to set aside the nonsuit, 

Wells showed cause. The bill of sale could 
not be received in evidence without the sche- 
dule, as both were executed at one time, and 
the former refers to the latter. The schedule 
is part of the deed, and in fact they form but 
one instrument. Weeks v. Maillardet, 14 East, 
568; Burgh v. Preston, 8 T. R. 483. The 
only s which passed by the bill of sale 
were those enumerated in the schedule. 

W. H. Watson appeared to support the rule, 
but was not called on. 

Alderson, B. This case is distinguished from 
Weeks y. Maillardet, because there the deed 
was insensible without the schedule, for it was 


*|a conveyance of all the articles in the schedule ; 


here the deed may be considered as enumerat- 


In a creditor’s suit, where no evidence was) ing the articles, by describing them as all the 
given in the cause of the plaintiffs debt, | articles in a certain house. 


the usual decree was made on an a 
of the testator’s signature to the promissory 
note on which the debt was founded, 


Davip Row .ey, who died intestate in 
1836, leaving his heir at law and customary 
heir, an infant, was indebted on a promissory 
note to the plaintiff in the suit. He died seised 
of copyhold property, and the plaintiff havi 
filed a creditor’s bill, the administrator admit 
the debt, but there was no proof of it in the 


cause. 
Mr. Malins 4 ye for the plaintiff; and 
Mr. Rasch for infant heir, ccbmitted that 


some evidence should be given of the consi-| ration, in po I 
deration, or some proof of the debt, and cited | fendant to py Pe 


Keaton v. Lynch, 1 Y. & C., C. C. 437; and 
Whittaker v. Wright, 2 Hare, 310. 

His Honour made the usual decree on an 
affidavit of the signature of the intestate to the 
note. 





@rchequer. 
| Dyer v. Green. Trin. Term, 3 June, 1847. 
STAMP—DEED—SCHEDULE. 

Upon the trial of an interpleader issue, the 
ss gave in evidence a bill of sale and 
3 . The bill of sale assigned to him 
all the property in a certain house, stating 
that the chief articles thereof were enume- 
rated in the schedule. The schedule was 
not in any way annexed fo the deed. Held, 
that the schedule was admissible in evidence 
without a stamp, the deed being sensible 
without the schedule. 


TH1s was an interpleader issue to try the 
rty in certain goods. At the trial before 
ck, C. B., at the Middlesex Sittings in 

Easter Term, the plaintiff tendered in evidence 
a bill of sale and schedule. The bill of sale 
assigned to him all the property in a certain 


Rolfe, B., and Pollock, C. B., concurred. 
Rule absolute. 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Aa Courts. 


PRINCIPLES OF THE COMMON LAW 
AND GROUNDS OF ACTION. 


AGENT. 

Personal liability —Special verdict.—Decla- 
alleged a promise by de- 
tiff a certain debt, and to 
arrange with the time and mode of paying 
it. pi being joined on non assumpsil, a 
special verdict was found, which set forth a 
letter from defendant to plaintiff, containin 
the following passage, relied upon by plain 
as the substantive contract :—‘ Your bill of 
charges in this matter, amounting to 527/. 5s.,” 
(the sum claimed in the action,) “I aleo under- 
take (on behalf of Messrs. Esdaile & Co.,) to 
pay, and will arrange with you the time and 
mode.” An earlier part of the letter contained 
an unqualified promise by defendant to pay 
plaintiff another sum; and in letters written 
shortly before, and set out in the verdict, the 
plaintiff and defendant named E. & Co. as the 
org to the negotiations, and mentioned the 

ebt now claimed as “to be settled and paid 
by E. & Co.,” but spoke of the negotiations as 
to other debts with reference merely to plaintiff 
and defendant. 

Held, by the Court of Exchequer Chamber, 
that the first-mentioned letter, upon the face of 
it, and especially when connected with the 
other passages above-mentioned, imported, as 
to the sum claimed, only an undertaking by 
defendant as agent for E. & Co.; and that, im 
default of the special verdict directly stating, 
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or finding facts from which it resulted by ne- 
cessary implication, that there was a want of 
authority in defendant to give such undertaking, 
or afly excess of his authority in giving it, de- 
fendant was entitled to judgment. Downman 
v. Williams, 7 Q. B. 103. 

Case cited in the judgment: Appleton v. Binks, 

5 East, 548, 


And see Contract of Sale. 


AGEEEMENT. 

Satisfaction of debt by giving negotiable 
security of smaller amount.—To an action for 
1,000/. money had and received, and 1,000/. 
due on an account stated, the defendant 
pleaded, as to 500/., parcel of the sum in these 
two counts mentioned, that the account was 
stated of and concerning the said sum of 5001., 
parcel, &c., in the first count mentioned, and 
no other; that, after the said causes of action 
arose, the plaintiff commenced, in the Tolzey 
Court of Bristol, an action of debt for the re- 
covery of the said sums of 500/. and 500/.; 
that the defendant disputed the said supposed 
debt, and denied that he owed or was liable to 
pay it, or that the plaintiff could recover it; 
and thereupon, to terminate the said dispute 
and difference, and the claim and demand of 
the plaintiff in the said action, and finally to 
determine the same, the plaintiff and defendant 
agreed that the said action should be settled 
by the defendant making and delivering to the 
plaintiff three promissory notes, for payment 
to the plaintiff, or order, of the sums of 125/., 
125/., and 50/., and that the plaintiff should 
accept and receive the same in satisfaction and 
discharge of the said sums of 500/. and 500i., 
and all damages and costs, and that the plain- 
tiff should discontinue the said action. Aver- 
ment, that the defendant made and delivered to 
the plaintiff the said three promissory notes, 
and that the plaintiff secede the same in full 
satisfaction and discharge of the said sums of 
500/. and 500/., and the damages and costs, 
&c. The replication denied the making of the 
agreement stated in the plea. 

The defendant proved, in support of this 
ples, that the plaintiff had sued him in the 

olzey Court, for the 500/., when it was agreed 
between them that the defendant should give, 
in settlement of the action, three promissory 
notes, two for 125/. each, and one for 50l., pay- 
able to the plaintiff or his order, which he did; 
and the following memorandum was then in- 
dorsed by the plaintiffs attorney on the writ 
served in that action :—‘ This action is settled 
by the defendant giving three promissory notes, 
viz., one for three months, 125/.; one at four 
months, 125/.; and one at twelve months, 50/. ; 
upon payment of which, I undertake to deliver 
to F. S,, Esq., [the defendant’s attorney, ] the 
several papers in m posseasion in reference to 
this action. J. P. H’ The defendant paid the 
two notes for 1251. each when due, but refused 
payment of the note for 50/. 

Held, 1st, That the above plea was a good 
answer to the action in point of law; for that 
the acceptance of a negotiable security may be 
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in law a satisfaction of a debt of a greater 
amount. 
gndly, That the plea was proved by the gtviag 
of the 1 notes in pursuance of 

eement, and that it was not necessary to 
show that they were all paid at maturity. Si- 
bree v. Tripp, 15 M. & W.23. 

Cases cited in the judgment: Pinnel’s case, 5 
Rep. 117; Cumber v. Wane, 1 Stra. 426; 
Hardcastle v. Howard, in Heathcote vy. Crook- 
shanks, 2 ‘I, R. 24; Sard v. Rhodes, 1 M. & 
W.153; Longridge v. Dorville, 5 B & Ald. 
117; Andrew vy. Boughey, Dyer,75,9.; Tho- 
mas v. Heathorn, 2 B. & C. 477: Wilkinson vr. 
Livers, 1 Ad. & E. 106; 3 New. & M. 853 ; 
Reynolds y. Pynhowe, Cro. Eliz, 429. 


ASSUMPSIT. 


1. Money had and received.—Cattle belong- 
ing to A., imported into this country, died on 
the voyage, and were afterwards disposed of to 
B., a soap-boiler, who was to make what he 
could of them, and, after deducting expenses, 
to render an account to A. An account was 
afterwards rendered, which was alleged to be 
fraudulent. 

Held, that an action of indebitatus assumpsit 
for goods sold and delivered would lie for the 
balance due from B.to A., and it is for the jury 
to decide whether more was due to A. than what 
appeared on the face of the account given by B. 

ool vy. Cotcan, 33 L. O. 550. 

2. Work and labour.—A. is let into the poe- 
session of a house belonging to, B., under a 
parol agreement, that if A. will lay out a sum 
of money in repairs, B. will grant him a lease 
of the house for 12 years. A. completes the 
repairs, and B. then refuses to grant the lease. 

Held, that there was not evidence to show 
that the agreement was rescinded, nor that the 
work was done at the request and for the be- 
nefit of the defendant, so as to support an ac- 
tion of indebitatus assumpsit for work and la- 
bour; and the court set aside a verdict which 
had been found for the plaintiff, and granted a 
new trial. Hopkins v. Richardson, 33 L. O. 70. 


BILL OF EXCHANGE. 


1. Notice of dishonour.—A bill of exchange 
was drawn by H., indorsed by him to B., and 
B. to C., in whose hands it was dishonoured. 
C.’s attorney gave notice of dishonour in due 
time to 4., but stated therein, by mistake, that 
he was directed by B. (from whom he had no 
authority) to apply for payment of the bill: 
Held, that the notice of dishonour was sufficient, 
notwithstanding the misrepresehtation, the only 
effect of which was to give A. every defence 
against C’. that he could have had if the notice 
had really been given by B. Harrison y. Rus- 
coe, 15 M. & W. 231. 

Cases cited in the judgment: Chapman v, Keane 

3 A.& E. 103; Woodthorpe v. Lewes, 2 M 
& W. 109, 


2. Re-indorsement.— Circuity of action.— 
Assumpsit by indorsees against indorser of a 
bill of exchange, drawn by W. & Co. on H., in- 
dorsed by W. & Co, to the defendant, and by 
the defendant to the plaintiff 
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Plea: that W. & Co. are the plaintiffs, and 
no other persons; that the plaintiffs and no 
other persons are the makers of the bill, and the 
persons to whose order it was payable, and the 
persons who indorsed to the defendant, and 
who are liable to him as euch indorsers, in the 
event of payment of the bill by him. Replica- 
tion ; that, at the time of the drawing of the 
bill, H. was indebted to the plaintiffs in the 
amount of the bill, and thereupon it was agreed 
between the plaintiffs and H., that in considera- 
tion that H. would procure the defendant to 
indorse and become surety as indoreee to the 
ar ee of the bill, they would give time to 

- for payment of the debt: that the plaintiffs, 
in pursuance of this agreement, drew and in- 
dorsed the bill asin the declaration mentioned, 
and the defendant, for the accommodation of 
H.., indorsed it to the plaintiffs, with the intent 
of thereby becoming surety as indorser to the 
plaintiffs of the bill; that H., in further pur- 
suance of the agreement, delivered the bill so 
indorsed to the plaintiffs, and the plaintiffs 

ave time to H., and that no part of the said 
ebt had been paid to them. 

Held, 1st, That the facts disclosed in the re- 
plication showed a sufficient title in the plain- 
tiffs to sue the defendant on his indorsement 
to them, notwithstanding their previous in- 
dorsement to him. 

2ndly, That the replication showed a suffi- 
cient consideration for the defendant’s promise 
to pay the plaintiffs the amount of the bill. 

And 3rdly, ‘That it was not a departure from 
3 declaration. Wilders vy. Stevens, 15 M. & 

+ 208. 


Case cited in the judgment: Bishop v. Hayward, 
4T. R. 470 


3. Notice of dishonour by post.—If a notice 
of dishonour of a bill of exchange be posted b 
the holder in due time, he is not prejudiced if, 
through mistake or delay of the post-vffice, it 
be not delivered in due time. Woodcock v. 
Houldsworth, 16 M, & W. 124. 

4. Notice of dishonour.—In an action by the 
indorsee against the indorser of a bill of ex- 
change, it was alleged in the delaration to be 
gg payable at the London Joint-Stock 

, but in the notice of dishonour the bill 
was described as payable at the London and 
Westminster Joint-Stock Bank, which was 
shown to be a different bank from the London 
Joint-Stock bank. Held, that the notice of 
dishonour was sufficient. Bromage v. Vaughan 
and Bevan, 33 L. O. 188. 


BOND. 


1. Alternative condition.— Held, that an 
action of debt lies at the suit of A. against C. 
on a bond by which C. acknowledges himself 
ad bound to A, in 1001. to be paid to A, 
or B. 
Heid, also, that A. may declare upon such a 
bond without noticing B., although the alter- 
native mode of payment ws gat by the bond 
being set out upon oyer, and although the de- 
claration negatives payment to 4., but is silent 
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as to non-payment to B. White v. Hancock, 
2 C. B. 830. 

2. Construction. — Principal and surety. — 
The defendant entered into a bond to the plain- 
tiffs, in the penal sum of 250/., which recited, 
that whereas R. J. had agreed to become 
tenant to the plaintiffs of a public-house, and 
it was stipulated, on the letting, that R. J. 
should take fron the plaintiffs all the ale, 
spirits, &c., which should be consumed on the 
premises, and that he should become bound 
with a surety to pay for all ale, &c., which he 
should receive from the plaintiffs, to the 
amount of 50/., before he should have a fresh 
supply from them of the same, and so should 
continue to do from time to time, so long as he 
should continue tenant of the plaintiffs; and 
that when he should cease to be such tenant, 
the surety should be liable to the plaintiffs for 
such sum, not exceeding 50/., which the said 
R. J. should or might then owe to the eaid 
plaintiffs for ale, &c., supplied b them to him, 
I'he condition then was, that if R. J. should 
from time to time pay to the plaintiffs for all 
ale, &c., which he should from time to time 
have had from them, to an amount not exceeding 
501., before he should have had a fresh supply 
of the same, and when he should become in- 
debted to them in that sum; and if the said 
R. J. should pay the plaintiffs all sum and 
sums of money which he should owe them for 
ale, &c., not exceeding 50/., when he should 
cease to be their tenant, the bond to be void: 
Held, that under this bond, the surety was not 
liable for any sum, not exceeding 50/., which 
R. J. might owe the plaintiffs at the end of the 
tenancy, although he might have had from 
them a further supply of ale, &c., at a time 
when he owed them 50/. and upwards. Seller 
v. Jones, 16 M, & W. 112. 


CARRIER. 


In an action of assumpsit against the pro- 
prietor of acab for the loss -of luggage, the 
promise of the defendant was alleged to be, 
“‘ safely and securely” to convey the plaintiff 
and his 1 e: Held, that this allegation was 
poner g ah romise implied by law to use 
due and vainoantle care in that behalf, as the 
allegation must be construed with reference to 
the character of the bailee sought to be charged. 
Ross vy. Hill, 3 D. & L. 788. 


Cases cited in the judgment: Coggs v. Bernard, 
2 Ld. Raym. 909; 1 Salk. 26; 2 Salk. 733,53 
Salk, 11; Harris v. Costar, 1 C. & P. 636, 


CHARTER-PARTY. 


Construction of.—A charter party provided, 
that the ship should sail to any safe island or 
islands on the south-west coast of Africa, 

bly to instructions which were to be 
given to the captain in due time by the char- 
terers or their agents, and there load from the 
factors of the charterers a full cargo of guano, 
or other lawful produce, which the charterers 
bound themselves to provide; and being 80 
loaded, should proceed therewith to a safe port 
in the United Kingdom, and deliver the same, 


Lie 
on being paid freight at 3/. 18s. per ton, the 
freight = he paid on unloading and right de- 


livery of the cargo, one third in cash, on arrival 
at port of destination, and the remainder b 
approved acceptances at three months, or cas 
equal thereto, &c. And it was further agreed, 
that, in case the charterers’ agents should be 
unable to furnish a cargo of guano at the ports 
or places therein provided, they should bave 
power to send the vessel to any other safe port 
or ports, place or places, for the purpose of ob- 
taining a cargo of guano in the manner afore- 
said, or of other goods, &c., in which case they 
were to pay for such service as hire for the 
said vessel, after the rate of 15s. 6d. per ton 
per month, such pay or hire to commence from 
the day of the vessel’s clearing outwards at the 
Custom-House, London, and to terminate upon 
the vessel’s return to her port of delivery, as 
thereinbefore 
thecargo. If the freighters’ agents intended so 
to employ the vessel, they were to give the 
master written notice of ‘such their intention, 
on production whereof, the freighters engaged 
to pay the owner, in cash on account, three. 
months’ pay for the hire of the vessel, and the 
balance to be paid on the vessel’s relurn as 
aforesaid. 


The charterers instructed their agent on the 
south-west coast of Africa that the ship should 
roceed according to his instructions, and that 
in case she should not find a cargo, she should 
proceed where he deemed it likely to procure 
one. The vessel sailed, pursuant to the char- 
terers’ directions, to an island on the south- 
west coast of Africa, where the agent met her, 
and informed the captain that there was no 
guano to be had there, and that he must pro- 
cure a cargo in Saldanha Bay, (another place 
on the same coast,) and must proceed to the 
Cape for a license to load there. The vessel 
accordingly sailed for the Cape, but being there 
nit to enter into an engagement to sign 
hand over bis of lading for the cargo asa 
rcs Soe? the charges of the license, the cap- 
tain refused to do so unless the agent would’ 
make the freight payable according to the time} 
pp. et instead of according to the weight 
of the cargo; and the latter accordingly gave 
the captain notice that he engaged him upon 
time, according to the latter clause of the 
charter-party : Held, that, under such circum- 
stances, this clause had come into operation, 
and that the time freight was recoverable. 

The vessel, having loaded a cargo of guano 
at Saldanha Bay, proceeded therewith to 
England, and, under the charterers’ instruc- 
tions, went to Southampton to discharge her 
cargo. The charterers wrote to the captain 
there, stating that, without prejudice to the 
nope i & or any dispute connected with 
the vessel, their wishes were, that it should be 
landed and warehoused in the Southampton 
docks in bulk, which was accordingly done: 


Held, that upon such landing of the o, the 
balance of the —_— became payable. Fenwick 


v. Boyd, 15 M. & W. 632. 


ovided for, and the discharge of | 
| 
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CONSIDERATION. 
See Guarantee. 


CONTRACT. 

Construction of. —A. sells goods to B., to be 
paid for partly in cash, and the residue by bills 
at intervals of three months each: The pay- 
ment of the money and the delivery of the bills 
do not constitute a condition, so as to entitle A. 
upon non-payment of the money and non-de- 
livery of the bill, to sue as for goods sold and 
delivered, without waiting the expiration of the 
credit, Nor can such action be maintained for 
the amount of the stipulated cash payment. 

A.’s remedy is, by special action on the ex- 
press contract. Paul vy. Dod, 2 C. B. 800. 


CONTRACT OF SALE, 

Made ty as agent, he being the princi- 
pal Whee the plaintiff made a written con- 
tract for the sale of goods, in which he de- 
scribed himself as the agent of A., and the 
buyer pits ay and paid the price of a portion 
of the goods, and had then notice that the 
plaintiff was himself the real principal in the 


i transaction, and not the agent of A.: Held, 


that the plaintiff might sue in his own name 
for the non-acceptance of and non-payment 
for the residue of the goods. Rayner v. Grote, 
15 M. & W. 359. 


CORPORATION. 


Merger of franchise.—A corporation, which 
had an immemorial right to the oyster fishing 
in a navigable river, to be managed by certain 
functionaries and courts of the corporation, be- 
came, in 1740, by the ouster of several of its 
members, unable to continue itself, or to 
on the management of the fishery. In 1763, 
the corporation was segue’! aaron by c , 
under the old name, and the charter ratified, 
confirmed, and restored to it all fisheries, &c. 

Held, that there having been no actual dis- 
solution, the fishery had never come to the 
crown, and would therefore be in the corpora- 
tion as it existed under the new charter. 

Quere, Whether if the fishery had come to 
the crown, it could (after Magna Charta) have 
been re-granted by charter. Mayor of Colches- 
ter v. Brooke, 7 Q. B. 339. 

Cases cited in the judgment: Rex v. Passmore, 
3T. R. 199; Rex v. Mayor of London, 1 Show. 
274, 280, 

ELECTOR. 

Liability of returning officer for refusing vote. 
—In Ab a returning officer, for refas- 
ing to admit the plaintiff’s vote at an election of 
a borough member, the firet count—after stat- 
ing the writ and precept for the election—al- 
leged, that the plaintiff was a burgesa, that his 
name was on the register of voters, that he 
tendered his vote for one of the candidates, 
and answered in the affirmative the questions 
authorized by the 6 & 7 Vict. c. 18, 8. 81, tobe 
put by the returning officer, and was ready and 
offered to take the oath prescribed by s. 82; 
but that the defendant, being returning officer, 


wrongfully, fraudulently, wilfully intending 
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to injure the plaintiff, and to hinder and dis- 
appoint him of hia privilege of and in the pre- 
mises, refused to permit the plaintiff to give his 
vote, or allow the same to be entered and re- 
corded, and a b 8 was elected, the plaintiff 
being so perliad from giving his vote. To 
this count, the defendant pleaded, that the 
plaintiff was not a burgess of the borough duly 

ified ur entitled to vote in or at the election 

in mentioned: Held, that the plea was bad 
for ambiguity. 

The 2nd count—after stating the writ and 
precept, and that the plaintiff was a burgess 
and on the register—proceeded to allege that’ 
he tendered his vote for one of the candidates ; 
that it was the duty of the defendant, so being 
such returning officer, to allow such vote to be 
entered and recorded, and cast up in the poll- 
books; that he was requested so to do; but 
that he, contriving and wrongfully and fradu- 
lentiy and wilfully and maliciously intending to 
injure and damnify the plaintiff, and to hinder 


and ee 1 and deprive him of the benefit | 


of his right and privilege aforesaid, instead of 
entering and recording the plaintiff’s vote in 
the poll-books, to the end and intent aforesaid, 
refused so to receive the same, or to admit and 
allow the same to be so entered and recorded, 
to the end and intent aforesaid; but, on the 
contrary thereof, caused the vote of the plaintiff 
to be entered in the column of votes tendered in 
the poll-books, and at the close of the poll re- 
fused to reckon, include, and cast up, and did 
not reckon, &c., the plaintiff’s vote among the 
votes given for that candidate; whereby the 
plaintiff was deprived of the benefit of his right 
to vote at that election. 


Semble, that the count disclosed a primd 
facie cause of action. 

The 3rd count, after stating the writ and 
precept, that the plaintiff was a burgess and on 
the register, and that he tendered his vote, al- 
leged that it was the duty of the defendant, as 
returning officer, to enter the vote on the poll- 
books without entering into or allowing a 
scrutiny ; but that the defendant, knowing the 

ises, but contriving and wrongfully, frau- 
dulently, wilfully, and maliciously, intending to 
injure and damnify the plaintiff, and to delay 
him in the exercise of his irr je of voting, 
and deprive him of the benefit of his said pri- 
ilege, ly ordered and allowed a 
scrutiny to be held with regard to the plaintiff’s 
vote, and his right and qualification to vote, 
and wro took upon himself to adjudge 
and determine, at and after such scrutiny so 
ordered and allowed, that the plaintiff was not 
entitled to give, and had no qualification 
enabling him to give, his vote at that election ; 
whereby the plaintiff was delayed, hindered, 
and obstructed in the exercise of his said pri- 
vilege of voting, and a burgess was elected for 
that parliament, the plaintiff’s vote being so 
hindered and obstructed, &c.: Held, that this 
count also disclosed a primd facie cause of 
action, inasmuch as it was possible that the 
delay arising from the holding of a scrutiny, 
(which is prohibited by the 6 & 7 Vict. c. 18, 


8. 82,) might have had the effect of preventing 
the plaintiff from exercising his right of voting, 
and, if so, that the action would be maintain- 


able, the act of the defendant being wrongful, 
and having caused a particular damage to the 
plaintiff. Held, also, that the wo subse- 


quent to the per quod amounted to an aver- 
ment of matter of fact, and were not mere 
matter of | inference from the preceding al- 
legations. Pryce v. Belcher, 3 C. B. 58: 
Cases cited in the judgment: Blofield v. Payne, 
4B.& Ad, 410; Taylor vy, Henniker, 12 Ad, 
& E. 488; The Tonbridge Dippers’ case, Wel- 
ler v. Baker, 2 Wills. 422 ; Colson and Perry’s 
case, 2 Roll. Rep, 379; Mary’s case, 8 Co, 
Rep. 113. 
See notes on this case, p. 498, ante. 


EXTENT. 

Sci, fa.—Commission to find debts.— Ingui- 
sition.—Upon a sci. fa. to recover a sum of 
money found due to the Crown for duties of 
Customs by an inquisition taken under a com- 
mission to find debts, it appeared on the record, 
that the commission, which was tested the 21st 
Feb., and returnable the 15th April, 1843, 
authorised the commissioners to inquire 
“whether J. D. is now indebted in any and 
what sums of money,” &c. The inquisition 
was taken and returned on the let March, 
1843, and the jury found that S. D. was, on the 
day of taking that inquisition, indebted to the 
Crown in 262/. 10s., for the duty of Customs on 
silk imported by him between the 8th and 14th 
day of Feb., 1841, and that the said sum, and 
every part thereof, still remained due and un- 
paid: Held, that this finding was good in form, 
and was warranted by the commission. 

The sci. fa. was tested on the 30th of March, 
1843: Held, that its having issued before the 
return-day of the commission, was a mere 
irregularity, and not ground oferror. Dean v. 
Regina, 15 M. & W. 475. 

GUARANTEE. 

1, Construction of.— Sufficiency of considera- 
tion. — A declaration by A. against B., upon a 
guarantee stated, that in consideration of ad- 
vances already made by A., and that A. would 
from time to time make advances to C., B, 
promised to pay A. the last-mentioned ad- 
vances. The consideration on the face of the 
guarantee was, “in consideration of advances 
made and to be made by A., or by any other 
persons of whom A.’s firm might time to 
time consist :’’ Held, a variance. 

The antee was addressed, in the alterna- 
tive, “ 2 ec A. & Co., or the paral or 
persons for the time being , carrying on the busi- 
ness’ of that firm: ak ue variance, no 
change in the firm having in fact taken place, 
or, that if there were any variance, such vari- 
ance would be amendable under the 3 & 4 W. 
4, c. 42, s. 23. 

The breach assigned in the declaration was, 
that the defendant had not guaranteed the pay- 
ment or paid. The defendant pleaded, tnter 
alia, that he had anteed the payment : Held, 
that the words in the breach were not to be 
understood as used disjunctively, and that proof 
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that the defendant had executed the instrument | Per Patteson, Coleridge, and Williams, Js. 


of guarantee, did not entitle him to a verdict on 
that issue. Boyd v. Moyle, 2 C. & B. 644. 

2. Consideration.—Held, that no considera- 
tion appeared on the following guarantee :— 
“1843, June 28, Mr. Price; i ill see you 
paid the 5/7. or 10/. worth of leather, on the 6th 
of December, for Thomas Lewis, shoemaker.” 
Price v. Richardson, 15 M. & W. 539. 

Case cited in the judgment : Wain v. Warlters, 

5 East, 10 

3. Construction of.—Liability of guarantor 
Sor due payment of bill of exchange.—Declara- 
tion in assumpsit on a guarantee stated, that 
the defendant promised the plaintiffs to 
guarantee to them the due acceptance and pay- 
ment of two bills of exchange drawn by 
being the amount of an invoice of- the plaintiffs’ 
of ce shipped by them; and that, as the 
defendant at not then heard from K. if the 
invoice had been found correct, the defendant 
was to have “ the reserve customary under such 
circumstances,” ‘The terms of the guarantee 
were, that the defendants guaranteed the due 
acceptance and payment of the bills, &c., and 
it proceeded thus:—“ As we have not heard 
from Mr. K., if your invoice has been found 
correct, we claim fhis reserve, as customary 
under such circumstances.” It appeared that 
the invoice was in ye correct: Held, that there 
was no variance. Ackermann v. Ehreusperger, 
16 M. & W. 99. = 


3. Interest.—A party who guarantees the due 


ent of a bill of exchange by the acceptor, | 
id | 


18 liable for interest upon it, if it be not 
when due. Ackermann y. Ehrensperger, 16 M. 
& W. 99. 


HACKNEY CARRIAGES 
* Liability of proprietor of.—In assumpsit 








Dissentiente, Lord Denman, C,J. Bird v. 


Jones,7 Q. B. 742. 


INSOLVENT DEBTOR. 


To an action by an indorsee against the ac- 
ceptor ofa bill, the latter pleaded, that before 


the commencement of the suit, a petition for 
his protection from process was duly, and ac- 
cording to the statute, presented by him to the 


Court of Bankruptcy ; that afterwards, and be- 


fore action brought, a final order for protection 
and distribution was made in the matter of the 
petition, by J. E., a commissioner of the said 


court, duly authorized in that behalf; and that 


the causes of action in the declaration were con- 
| tracted before the date of filing the petition: 
Held, on special demurrer, that this was a sufh- 
cient plea in bar, within the 5 & 6 Vict. c. 116, 
s. 10, 


Cook vy. Henson, 1 C. B. 908. 
INSURANCE, 
Constructive total loss.—A policy was effected 


upon a ship, valued at 17,5001., from China to 


adras, whilst there, and back to China. The 
ship had originally been purchased by the 
owners for 11,000/,, and was, at the time of 
effecting the policy, together with her stores, 
seamen’s wagés, and other matters not consti- 
tuting her permanent value, of the value to the 
laintiffs, of the sum mentioned in the policy. 
During the voyage, the ship was damaged by 
the perils of the sea, so as to become incompe- 
tent to proceed on the voyage, unless repaired 
at an expense of not less than 10,500/., and 
being so repaired , she would have been worth 
a sum not exceeding 9,000/., which was her 
marketable value at the time of effecting the 
policy, and immediately before the damage. 
Upon a special verdict finding the above facts, 


against a cab proprietor, the declaration stated, | and also finding that a prudent owner, being 


that the plaintiff hired the vehicle, and that, in| uninsured, would not have repaired the vessel, 
consideration of the premises, and that the! and that she was duly abandoned: Held, in af- 
plaintiff, with his luggage, would become aj firmance of the judgment of the court helow, 


passenger, and of certain reward, the defend- that the underwriters we-e liable as for a total 


- ant promised the plaintiff to carry and convey 
him and his luggage ~~ and securely from, 
&c., to, &c, and alleged a loss of part of the 
luggage by the negligence of the defendant’s 
servant: Held, that the declaration was suffi- 
cient to charge the defendant for a breach of 
his implied di 
care; the words “safely and securely” not 
spoon importing a more extended liability. 
Ross v. Hill, 2 C. B. 877. 
Cases cited in the judgment: Harris v. Costar, 
1 C. & P. 637; Coggs v. Bemard, 9 Lord 
Raym. 909; 1 Com. R. 138; 2 Salk. 735; 
Smith's leading Ca. 82. 


IMPRISONMENT. 

What is.—Plaintiff, attempting to pass in a 
particular direction, was obstructed by defend- 
ant, who prevented him from goin in any di- 
rection but one, not being that in which he had 
endeavoured to pass. Held, no imprisonment. 

And this, whether the plaintiff had or had 


not a right to pass in the first-mentioned di- 
rection. 


~ 


uty to use an ordinary degree of| dealing with the firm.—A. 


loss. Irving v. Manning, 2 C. B. 784. 
Case cited inthe judgment: Allen v. Sugrue, 8 


BR. & C. 568; 3 Mano. & R.9. 
JOINT-8TOCK BANK. 
Partner. — Liability of oe 3rd parties 
. C. and D., who 


carried on business under the firm of G. P. and 
Co., in 1840 opened an account with a banking 
company, established under 7 Geo. 4, c. 46; 1 
& 2 Vict. c. 96, and 5 & 6 Vict. c. 85. In 
1842, A. retired from the firm, but this fact 
was not advertised in the Lonilon Gazette, nor 
was any alteration made in the pass-book: 
Held, that the mere fact of D., one of the firm 
of G. P. and Co., being also a director of the 
banking company (but having as such no share 
in the management of or interference in the 
banking accounts), did not amount to notice,— 
actual or constructive,—to the bank, of the 
dissolution, so as to discharge A. in respect of 
a debt subsequently accruing, —a banking com- 
pany so established, differing in this respect 
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from an ordinary trading partnership. Powles 
v. Page, 3 C. B. 16. 

Cases cited in the judgment: Porthouse v. Par- 
ker, 1 Campb. 82; Jacaud v. French, 12 East, 
517; Steward v, Dunn 12 M. & W. 664; 1 
Dowl. & L. 642, 649. 


LOTTERY. 


To debt for money had and received, the de- 
fendant pleaded, that a certain race was about 
to be run, and that an illegal game called a 
lottery, not authorized by law or act of parlia- 
ment, was set up by the defendant for certain 
subscribers of 14. each, (in the whole amount- 
ing to 155,) to be paid to the defendant under 
regulations in substance as follows :—That the 
subscriber whose name should be drawn out of 
a box next after the name of the horse (drawn 
from another box,) which horse should be 
placed first in the race, should be entitled to 
receive from the defendant 100/. The plea 
then alleged that the subscriptions were paid 
by the plaintiff and others to the defendant, 
and that the plaintiff, under the regulations, 
became entitled to the 100/.: Held, that the 
os disclosed a transaction within the prohi- 

ition of the Lottery Acts, 10 & 11 W. 3, ¢. 
27, and 42 G.3, c.119. Allport v. Nutt, 1 
C, B. 974. 

Held, also, that, supposing the transaction to 
be a bet, it was an illegal bet. Allport v. Nutt, 
1C. B. 974. 

Held, also, that the plea was good in form, 
as setting up the illegality of consideration by 
statute. Alport v. Nutt, 1 C. B. 974. 

See Thorpe v. Coleman, 1 C. B. 990. 


“* MARRIAGE. 


The declaration alleged a 
promise to m ‘within a reasonable time 
after the iebendahi should be thereunto re- 
quested by the plaintiff ;” and without averring 
a request, stated for breach that the defendant 
had wrongfully married another person. Plea, 
that the defendant was never requested to 
marry the plaintiff: Held, on special demurrer, 
that the declaration was cel, as showing a 
breach of contract by the defendant, which dis- 
pensed with any necessity for alleging a 
request; and that the plea was consequently 
Short v. Stone, 3 D. & L. 580. 


Case cited in the judgment: Harrison v. Cage 
and ux., 1 Ld. Raym. 386; 1 Salk. 24; 12 
Mod, 214. 


MASTER AND SERVANT. 


_ Agreement in restraint of trade.—The plain- 
tiffs agreed in writing with L., that he should 
serve them for seven years as a crown-glass 
maker; that he should not during that term 
Work for any other person without their 
license; that they might deduct fron: his 
Wages any fine he might incur for breach of 

eir rules; that during any depression of 
trade he should be paid a moiety of his wages; 
that if he should be sick or lame, the plaintiffs 
should be at liberty to employ any other person 
in his stead, without paying him any wages; 
that the plaintiffs should pay him, so long as 


Assumpsit. 


531 


he should be employed and work as a crown« 
glass maker, certain wages by the piece, and 84, 
a year in lieu of house-rent and firing; and 
that the plaintiffs should have the option of 
dismissing him from their service on giving 
him a month’s notice or a month’s wages: 
Held, that this agreement bound the plaintiffs 
to employ L. during the 7 years, subject to the 
above power of dismissal; that there was, 
therefore, a good consideration for L.’s contract 
to serve for the 7 years, and the agreement 
was not in unlawful restraint of trade. Pilking- 
ton vy. Scott, 15 M. & W. 657. 


Case cited in the judgment: Hitchcock v. Co- 
ker, 6 Ad. &. Ell. 440. 


MONEY HAD AND RECEIVED. 


1, S., the owner of a farm, orally employed 
defendant to sell it for him. Defendant, with- 
out naming the seller, agreed, by written me- 
morandum, to sell the farm to the plaintiff for 
2,7001., and gave instructions to an attorney to 

repare a contract of sale by S. to plaintiff. 
intiff paid defendant 100/. deposit in part of 
the purc money, and afterwards signed the 
contract of sale by S. to himself, by which 
contract he agreed to pay down immediately on 
its execution 100/. as a deposit, for which S, 
undertook to pay interest at 4 ma cent. till the 
completion of the purchase. ‘I'he contract was 
afte rescinded for want of title in the 
seller, S. Defendant, before he bad notice of 
the rescinding, paid S. 50/., and retained the 
other 50/., though without the consent of S., 
under an agreement by S. to give him one-half 
of any amount above 2,600/., which defendant 
might get for the farm: Held, that plaintiff 
could not recover any part of the 100/. from 
defendant. Hurley v. Baker, 16 M. & W. 26. 

2. Legacy—Priority of contract.—The de- 
fendant, as the agent of an executor, wrote to a 
legatee informing him of his legacy and its 
amount, and stating that he would remit it in 
any way the legatee might suggest. He trane 
acted the business necessary for the transfer of 
the legacy, and remitted to the legatee the 
amount of the legacy, minus a sum deducted 
for expenses: Held, that the defendant was not 
liable to the legatee, in an action for money had 
and received, fromthe sum so deducted. Bar- 
low v. Browne, 16 M. & W, 126. 


And see Assumpsit, 1. 


PARTNER. 

1. Liability of quoad 3rd parties dealing 
with the firm.—One who takes a share of the 
profits as such, of a trading concern, thereby 
becomes a partner as to 3rd persons, on the 

ound of those profits forming a portion of 
the fund upon which creditors have a right to 
rely for payment. Yet the receipt of a per 
centage upon the gross amount of sales made 
to certain customers, by the person who recom- 
a such customers, ~— not constitute 

im a partner as against 3r ons. 

A., who was pesca ina cokers in the 
year 1830, built and stocked a general shop in 
the neighbourhood, for the purpose of supply- 


ing goods to the workpeople, placing B. there 
to conduct the business; A. receiving for hi 
own use 7 per cent. upon the amount of 
the gross made to the miners; and 
B. taking all the rest of the profits of the 
concern, from whatever source derived. A.’s 
name appeared over the shop-door, and in the 
excise licences; and down to the year 1834, all 
the goods supplied to the shop were purchased 
and paid for by or in the name of A. In that 
it was agreed between A. and B., that the 
r should thenceforward buy all goods that 
were required for the shop, and that the former 
receive 5 per cent. upon the amount of 
sales to the miners. After this new arrange- 
ment had been come to, B., who had several 
other shops, opened an account with a bank at 
Holywell, and, on the failure of the bank in 
1839, there was a balance due to the bankers 
on that account, exceeding 2,000/. There was 
no evidence to show that credit was in fact 
given to A. by the bank, or that they were 
free his | a been aig? over the 
shop-door, or that they supposed him to be a 
partner at the time the debt was contracted. 


ments, or do 
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one outside. When the coach had proceeded 
about half the journey, B. takes up more pas- 
sengers than he was licensed to carry, where- 
upon J. and the other person inside leave the 
coach, and the passenger outside, not then 
being able to obtain the luggage, goes on to the 
end of the journey. 

Held, that B. was not entitled to recover 
from A. the sum agreed to be paid for the 
seats, nor was he entitled to recover anythi 
under the indebifatus count fur work actually 
performed. Pickford v. Lacon, 34 L. O. 181. 


PATENT. 


1. Ligquidated damages. — By articles of 
agreement between A. and B., after reciting 
that A. had invented a parasol upon a new 
principle, it was agreed that B. should ‘afar 
mitted to manufacture it; and that, if B. 
should, pending the ent, manufacture 
parasols without making the stipulated pay- 
anything whatever to puch. 

A.’s right and title to the invention, he should 
pay A. 1004. as liquidated damages. 

n case for breach of this 


agreement, the 
In an action by the assignees of the bankers) declaration alleged that 4. was proprietor 
against A. and B., to recover the balance, the of a new or original design for an article of 


jury having negatived the existence of an ary ) 


partnership between A. and B., or that 4. ha 


with his own permission, been held out asa’ 


wale the court refused to disturb the verdict. 
v, Eyton, 3 C, B. 32. 


Cases cited in the judgment: Dry vy. Boswell, 1 


Campb. 329; Benjamin v, Porteus, 2 H. Bla. 


590; Exparte Hamper, 17 Ves. 404; Exparte 
Watsun, 19 Ves. 459. 


2. Surety.—Release.— Where, on dissolution | 


of a partnership, two of the partners agree, in 
sculls 'ehon of asum of money secured by 
the bond of a third 
debts, and to release him from all liability as 


to the joint concern, the third partner becomes, | 


as between the other two partners and himeelf, 


a surety only in respect of those debts. Rodgers | 


v. Maw, 4 D. & L. 66. 
3. The plaintiff and the defendant were 
partners. ‘They dissolved the ership, the 
intiff agreeing to take all the debts of the 
upon himeelf, and to release the defendant 
from liability, amd the defendant giving him a 
bond for a certain sum payable by instalments. 
The plaintiff failed to pay a debt due from the 
firm, whereupon the creditors sued the defend- 
ant, and obtained judgment, and issued a fi. fa. 
under which the sheriffs seized and sold the 
defendant’s goods, and out of the proceeds paid 

the debt. 

Sembdile, that, in an action on the bond, the 


defendant waa entitled to set-off, as "Nolenee 


the sum so paid by the sheriff. 
Maw, 15 M. & W. 444. 
And see Joint-Stock Bank. 
PASSENGER. 


Liability of coach proprietors.—A. contracts 
with B., a coach proprietor, for three seats in a 
ceach from Y. to L., namely, two mside and 


partner, to pay all the! 





manufacture, having reference to a | pal soe of 
utility, so far as the design was and is for the 
shape or configuration of such article, that is 
to say, of a new and — design for the 
shape and configuration of a parasol, for the 
purpose of opening and closing the same with 


‘one hand, and which design had not before or 


at the time of registration been published ; 
that such design was duly registered accord- 
ing to the 6 7 Vict., c. 65; and that B. 
published a circular stating A.’s design to be 
an infringement of a patent previously granted 


B. pleaded that A. was not, before or at 
the time of the registration, the inventor or 
proprietor of a new or original design for 
the shape or configuration of a 1, not 
published before or at the time of the said 
registration, modo et formd. Held, that this 
plea did not raise the question—whether or 
not the alleged invention of A. was the proper 
subject of a certificate of registration under the 
stats. 5 & 6 Vict. c. 100, and 6 & 7 Vict., c. 65. 
Millingen v. Picken, 1 C. B. 799. 

2. Trust for foreigner.—Argumentative de- 
nial that grantor was true and first inventor.— 
Sufficiency of ification.—A patent granted 
to a British subject, in his own name, for an 
invention communicated to him by a foreigner, 
the subject of a state in amity with this coun- 
try, is not void, although such patent be in 
truth taken out, and held by the grantee, m 
trust for such foreigner. 

In such case, the grantee is the true and 
first inventor within this realm, within the 
stat. 21 Jac. c. 3. 

In case for an ig infringement of 2 
9 so granted, the defendant pleaded that, 

y an agreement made in France, between the 
original inventor and the King of the French, 
the former, forthe considerations therein men- 
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tioned, assigned the invention to the French 
government, and that, by virtue of that agree- 
ment, and by the laws of France, the invention 
became vested in the King of the French, in 
right of his crown, who thereby became entitled, 
by the laws of France, to vend and publish the 
invention, as well in that country as in Great 
Britain and Ireland, and in any other country 
or place where he should think fit, without 
any license from the inventor, concludin 

“wherefore the said letters-patent were an 

are void,” &c.: Held, that the plea was bad in 
substance, inasmuch as it contained no denial 
of the allegation that the patentee was the true 
and first inventor within this realm, which is 
all that is nece to sustain the validity of 
“a letters-patent, in respect of the granting 


Held also, that the circumstance of the ori- 
ginal inventor having, for a valuable considera- 
tion, parted with his interest in the discovery 
toa person in France, was no bar to his right 
to take out a patent for the same invention in 
this country. 

A further plea contained an additional alle- 
gation, that the King of the French had openl 
published and made known the invention, an 
the manner of performing the same, to the 
people of France, for the use and benefit of 
that people, and of all other nations and people 
in the world, as a free gift and benefaction for 
the benefit of all mankind, without limitation 
or restriction, whereby, according to the laws 


of France, the defendants became and were, 


entitled to use, exercise, and vend the said 
myention in any country or place, at their free 
will and pleasure, without the leave, or license, 
or hindrance of the original inventor, &c. : 
Held, that the plea afforded no answer to the 
action, . 

The title described the patent to be for “a 
new or improved method of obtaining the 
spontaneous reproduction of all the imafes 
received in the focus of the camera obscura:” 
Held, that this was sufficiently precise and 
certain. Beard vy. Egerton, 3 C. B. 97. 

Cases cited in the judgment: Case of Monopolies, 
Darcy v. Allen, Noy. Rep. 178; 11 Co. Rep. 
84; Clothworkers of Ipswich, Godbolt, 252; 
Bloxam y. Elsee, 1C. & P. 558; R. & M. 
187; 6 B. & C.169; 9D. & R. 215; Chap- 
pell v. Porday, 14 M. & W. 318; Neilson v. 
Hartford, 8 M. & W. 806; Nickels v. Haslam, 
7 M. & G. 378; 8 Scott, N. R. 97, 


PRINCIPAL AND AGENT. 
See Agent ; Contract of Sale. 


PRINCIPAL AND SURETY. 
Composition deed.— Reserve of remedies 
against surety —The plaintiff, a shareholder in 
a banking company, e a surety for ad- 
vances to be made by the company to the de- 
fendant. The defendant afterwards exe a 
composition deed, to which the plaintiff and the 
banking company were parties, whereby he as- 
his to trustees for the benefit 

; his itors: and this deed contained a 
stipulation for a reserve of remedies against 
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sureties for the defendant. The plaintiff having 
been compelled to pay the debt to the banking 
company: Held, that he was entitled to recover 
back the amount, in an action for money paid, 


from the defendant. Kearsley v. Cole, 16 
W. 128. 
Cases cited in the judgment: Exparte Davidson, 
1 Mont. D. & D. 648 ; Exparte Gifford, 6 Ves. 
805; Boultbee v. Stubbs, 18 Ves.20; Exparte 
Glendinning, Buck's B. C. 517; Smith v. 
Winter, 4M. & W. 554; Nicholson v. Revill, 
4A. & E. 675; Cheetham vy. Ward, 1 Bos. & 
P, 630; Solly v. Forbes, 2 Brod. & B. 38; 
Lewis v. Jones, 4 B. & Cr, 515. 
See Bond, 2. 
PRIVILEGED COMMUNICATION, 
See Slander. 
PROMISSORY NOTE. 


What is.—The following instrument was 
held not to be a promissory note :—‘ Drury v. 
Vaughan. In consideration of W. Drury not 
taking any further proceedings in the above 
action, I do hereby undertake with the said W. 
Drury, that I will pay unto the said W. Drury 
31. 5s. quarter of a year from this day, 
until the whole of the principal money now 
due from Messrs. J. & T. Vaughan to Mr. 
Drury, 261. 1s., with lawful interest for the 
same from the date hereof, be fully paid and 
satisfied, and the first of such quarterly pay- 
ments to become due on the 30th day of Octo- 
ber next. It is understood that this under- 
taking is not to be arelease or a discharge of 
the note signed by Mr. J. Vaughan and Mr. 
T. Vaughan to the said W. Drury, on the 9th 
of March, 1840, but as an additional security 
for the above-mentioned amount now due on 
such note, with the interest. Drury v. 
Macaulay, 16 M. & W. 146. 


SHERIFF. 


1. A sheriff having applied for relief under 
the Interpleader Act, a judge directed the goods 
to be sold, and the money paid into court, to 
abide the event of an issue Natween the claim- 
ant and execution creditor. A verdict being 
found for the claimant, he then brought an 
action against the sheriff for breaking and en- 
tering his dwelling-house, and seizing and con- 
verting his goods. The court ordered that so 
much of the declaration as charged the defend- 
ant with seizing and converting the goods 
should be struck out. Abbott v. Richards, 3 
D. & L. 487. 

2. The plaintiff recovered judgment against 
the defendant for 61/., and a ca. sa, issued, in- 
dorsed to levy that sum, together with costs, 
&c. The sheriff having disobeyed a rule of 
court to bring in the body, an attachment 
issued against him, which was set aside on 

ayment of costs, and on perfecting special 
ail. These terms not being complied with, 
owing toa mistake of the sheriff’s officer, a 
habeas issued to the coroner to bring 
up the body of the sheriff. The sheriff there- 
upon took out a summons to show cause 
why, upon his complying with the previous 
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rule, and paying the costs of the habeas, all 
further proceedings under it should not be 
stayed. Before this summons became return- 
able, the under-sheriff paid over to the plain- 
tiff’s attorney the full amount of the penalty of 
the bail-bond, and the costs. The court made 
absolute a rule upon the plaintiff to refund to 
the sheriff the surplus be ond the 61/. and 
costs. Reg. v. Sheriff of Middlesex, 15 M. & 
W. 146. 


SLANDER. 


Privileged communication.— Plaintiff inquired 
of defendant if he had accused her of using 
false weights in her trade. Defendant, in 
presence of a third person, answered: “ To be 
sure I did. You have done it for years.” 

Held, that the latter words were actionable, 
and not privileged by reason of the plaintiff’s 
inquiry ; the evidence showing that such in- 

uiry was caused by a former statement of the 
efendant himself. Griffiths v. Lewis, 7 Q. B. 
61. 


Cases citedin the judgment: Smith v. Mathews, 
1M. & Rob. 151; Toogood v. Spyring, 1 Cro, 
M. & R, 181, 8, C. 4 Tyr. 582; Padmore v. 
Lawrence, 11 A. & E,580; Warr v. Jolly, 6 
Car, & P, 497, 


SLAVE, EMANCIPATED. 


Contract for transfer of services of appren- 
ticed negroes formerly slaves.—Declaration m 
debt alleged: That, by agreement made, to 
wit, on the 25th of September, 1834, between 
plaintiff and defendant, in consideration of 
7,800/., payable as after mentioned, plaintiff 
did sell, assign, transfer, and make over all 
his right, title and interest in, and to the 
services and labour of one hundred and fifty- 
three apprenticed labourers, formerly slaves, 
belonging to plaintiff, for and during the term 
of their apprenticeship to defendant, his heirs, 
executor, or assigns, and engaged to warrant 
and defend him from all claiins and demands 
on, and, otherwise, as far as was in plaintiff’s 
power, to guarantee the undisturbed possession 
of, the services of such labourers according to 
law : and defendant promised to 
the 7,800/., in six inetalments of 1,300/., at 
ogg annual periods: and it was agreed 
that, in case of failure in the required payment 
of any instalment, plaintiff should be entitled 
to reclaim the services of such labourers 
during the remaining term of apprenticeship, 
and the services should revert to plaintiff,— 
defendant remaining liable for such sume as 
should be then due for the value or hire of 
the labour during such period as defendant 
should have received the services at the rate 
of 1,300/. per annum. Averment, that de- 
fendant bad the services, to wit, from the time 
of ere 3 the agreement for and during the 
term of the apprenticeship, and plaintiff was 
always ready and willing to warrant, &c., and 
did warrant, &c., and otherwise guarantee, 
&c., (in the terms of the agreement ;) and de- 
fendant had undisturbed possession, &c. during 
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of the instalments, and the time for paying the 
other two had elapsed, he did not pay, &c. 

Held, by the Court of Queen’s Bench, (on 
objection taken upon argument of demurrer 
to a plea,) that it did not appear, and the 
court would not intend, in the absence of 
express statements, that the agreement was 
in any respect contrary to the law of England 

nerally, or to stat. 3 & 4 W. 4, c. 73, 8. 10: 

at if the validity of the agreement depended 
on section 10, the plaintiff was not bound to 
state that any act of assembly, &c., mentioned 
in that clause, had been made and complied 
with, or that none had been made: And that 
the declaration was good. 

Judgment affirmed by the Court of Ex- 
chequer Chamber. 

Plea 3, to the above declaration, that during 
the term for which the services were trans- 
ferred, and before either of the last instal- 
ments hecame due, plaintiff, against the will of 
the defendant, removed the labourers from his 
plantation to that of the plaintiff, and then 
detained them from thence hitherto, and de- 
fendant has never had their services since the 
removal. And further, that the defendant 
declined to pay the last two instalments, and 
failed in the required payment of one, and 
thereupon the services of the labourers re- 
verted to plaintiff according to the agreement ; 
and that all sums due at the time of such 
failure for the value or hire of the labour while 
defendant had the services were paid: Held, 
by the Court of Queen’s Bench, on demurrer, 
a bad plea, as not showing that the plaintuff 
exercised his right to reclaim, on default made 
by the defendant. Aye 

J my, esa affirmed by the Court of Exche- 
quer Chamber. 

Plea 1. That before either of the last two 
instalments became due, the agreement was 
rescinded by and with the consent of the plain- 
tif.and defendant. Plea 4. That the agree- 
ment was made at Berbice, in British Guiana, 
between British subjects, and was made for 
the purpose of transferring, and purporti 
to transfer, the services of one hundred 


ay plaintiff) fifty-three labourers during their term of ap- 


prenticeship, according to the statute. That, 
after such agreement, defendant had the ser- 
vices till the Ist of August, 1838; that in 
July, 1838, the governor and council of Ber- 
bice, according to the statute and u of 
the colony, made an ordinance that all persons 
who, on the Ist of August, 1838, were 

prenticed labourers should, from that rey $i 
discharged from such apprenticeship, and 
thereupon, and before breach of the agree- 
ment, the Iabourers were discharged, &c., and 
the parties to the said agreement were pre- 
vented and prohibited by the authority ioe 
said from further performing the same. Aver- 
ment, that defendant paid the instalments for 
the whole time during which he had and could 
by law have the services. Replication to plea 
I. That the agreement was not by and with 
the consent of plaintiff and defemdant rescind- 


the term; but, although defendant paid fourjed. To plea 4. That the parties were not’ 
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prevented or prohibited by authority of the|prietor should require; and that, before the 
said ordinance from further performing the| committing, &c., no transfer of plaintiff's share 
agreement. Issues thereon. had been so made: by reason whereof it was 
On a special case, setting forth the plead-| defendants’ duty to make and enter in their 
ings and stating that the ordinance was made| books, at all reasonable times, such transfer of 
as pleaded: Held, by the Court of Queen’s|plaintiff’s share as he should reasonably re- 
Bench, that the act of the colonial governor,|quire. That afterwards plaintiff requested de- 
determining the apprenticeship, was not such|fendants to make and enter in their books, on 
aconsent of British subjects in the colony as|&c., being the pr sal and usual time, a 
would support the averment of plea 1. And, transfer of his said share to such person as he 
as to plea 4, that the agreement was not a| might name for that purpose at the time of the 
contract of hiring and letting, but an abso-| transfer: that afterwards, on &c., plaintiff was 
lute contract for a sale and transfer of plain-| ready and willing to transfer his said share to 
tiff’s right to the services for a gross sum of|a proper person then about to be named by 
money due in presenti, though payable by | plaintiff, and who was then ready and willing 
instalments ; and that plaintiff was entitled to to receive the same, and was a person to whom 
the last instalments, though the legislature) the same might be lawfully and properly trans- 
had determined the apprenticeship before they| ferred: notice to defendants, and request to 
became due. And that both issues must be|them by plaintiff to transfer: whereupon it 
found for plaintiff, and judgment entered ac-| was the duty of defendants to make, within a 
cordingly. reasonable time, a transfer of the share to the 
Judgment affirmed by the Court of Exche- | said person then about to be named, and who was 
quer a then ready and willing to accept the same. 
Plea 2. That the agreement was made in| Breach, that defendante, before plaintiff had 
Guiana, &c., and for the purpose, &c., (as in, named the said person to whom, &c., did not 
plea 4,) and that, before the agreement an/ nor would, when so requested and authorized, 
ordinance was made by the government of the| or within a reasonable time, &c., make the said 
colony, enacting that no deed or instrument! transfer of the said share, or any transfer what- 
should be good or valid in law to pass or con-| soever, but refused to make and enter in their 
vey, or affect, the services of any apprenticed ; books any transfer thereof to any person what- 
labourer, unless a memorandum of such deed, | soever. 
&c. were made in a book to be kept for that} Held, on demurrer to a subsequent pleading, 
purpose in the Colonial registrar’s office within | that the declaration showed no duty to enter a 
one month after executing such deed, &c./ transfer to a transferee not named at the 
Averment, that such book was kept in the; time of the proposal to transfer; that the re- 
office, but that no memorandum of the said fusal alleged must be taken with reference to 
agreement was made according to the ordi-|the demand, and that the declaration was bad 
Pance-within one month after executing the|in substance for not showing a breach cor- 
agreement. Replication, that no book was | responding with the duty. Gregory v. The 
kept for the purpose in the plea mentioned, | East India Company, 7 Q. B, 199. 
Iesue thereon. SURETY 
Held, by the Court of Queen’s Bench, that 6 <e ; 
although hy the omission to register, the agree- ee Principal and Surety. 
ment so far became void that the vendee could TRADE. 
no longer claim the services, it was not void as| See Master and Servant. 
to the vendor’s claim for purchase money : 
that the vendee appeared to be the party who ee ee 
ought to have registered ; and that, if the omis- Joint or several.—A warrant of _attorney ex- 
tion could have been a sufficient defence, the|ecuted by two persons, authorizing attorneys 
plea ought to have shown that the duty of re-|to appear “for us and each of us,” and to 
ring lay on the plaintiff: and, a verdict | receive a declaration “for us and each of us, 
ving been taken for the defendant on the/|?" an action of debt, &e., and after judgment 
last-mentioned issue, the court gave judgment | entered up, “‘ for us and in our name, and as 
for the plaintiff non obstante veredicto. our act and deed,” to execute a release of 
Judgment affirmed by the Court of the Ex-| errors, &c., is joint only, and not joint and 
chequer Chamber. Mittelholzer v. Fullarton,| several. Dalrymple v. Fraser, 2 C. B. 698. 





oe 990; Faullarton y. Mittelholzer, 6 Q.B. ' WORK AND LABOUR, 
022. Where the app jate remedy.—A. was em- 
STOCK IN EAST INDIA COMPANY, ployed by B. to devise a method of curving 


metal tubing for the purpose of manufacturing 
ration in case, alleging that plaintiff was pos- egy id ®, ne which B. was patentee ‘ Held, 
sessed of a share in the otk standing in the| 2! 4. might recover compensation for the 
books of defendants, the East India Company, labour and skill, and also the value of the ma- 
in his name, which stock was, according to the terials employed by him in the course of the 
statutes, transferable in defendant’s books work, under a count for work and labour and 
by defendants making, at reasonable times, materials. Grafton v. Armitage, 2 C. B. 337. 


such transfer to any such person as the pro- And see Assumpsit, 2. 


Duty to transfer stock.—Condition.—Decla- 
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ANNUAL REGISTRATION OF AT- 
TORNEYS. 


Iw order to expedite the preparations for the 
Annual Certificates of Attorneys, which are to 
be issued next month, it is desirable that the 
London agents shall fill up the declarations ac- 
cording to the 6 & 7 Vict. c. 73. The forms 
may be obtained (without expense) from the 
Secretary at the office of the Incorporated Law 
Society, as the Registrar of Attorneys. 

We understand that whilst it will be an ac- 
commodation to the officer who has to examine 
these 10,000 documents, to receive them as 
early as poasible, the convenience of the pro- 
fession will be consulted by having their cer- 
tificates in readiness at the day appointed. 





LEGAL OBITUARY. 

Aug. 8.—William Thomas Paris, Solicitor, of 
Stroud, Gloucestershire. Aged 41. Admitted 
on the Roll, H. 1827. 

Aug. 12.—Anthony Freeman Payn, jun., So- 
licitor, of Hythe. Aged 25. Admitted on the 
Roll, E, 1844. . 

Aug. 13.—George Abbey, Solicitor, of North- 
ampton, Coroner for the county, and sega gf 
of the Northamptonshire Law Society. Ad- 
mitted on the Roll, E. 1810. 


Aug. 26.—Henry Lucas, Solicitor, of New- 
port Pagnell, Bucks. Aged 56. Admitted on 
the Roll, E. 1814, 


Aug. 27.—Joseph Ashton, of the Middle 
Temple, Barrister-at-Law. Aged 27. Called 
to the Bar 21st Nov. 1845. 


Sept. 4.—Nathaniel Stevens, Solicitor, of 
Gray’s Inn Square. Admitted on the Roll, T. 
1806. 

Sept. 6.—William Scott Peckham, of the 
Inner Temple, Barrister-at-Law. Aged 75. 
Called to the Bar 2nd July, 1813. 


Sept. 11.— Clement Patteson, Solicitor, of 
gy i al lati Admitted on the Roll, 
- 1800, 


Sept. 14.—Charles Cook, Solicitor, of New 
Inn. Aged 50. Admitted on the Roll, E. 
1818. 


Sept. 15.—S. Barrett, of Lincoln’s Inn, Bar- 
rister-at Law. Called to the Bar of the Middle 
Temple 24th Noy. 1837. 


Sept. 25. — The Right Hon. Sir John Bern- 
ard quet, Knt., M. A., late one of her 
Majesty’s Justices of the Court of Common 
Pleas, d74. Called to the Bar by the 
Society of Lincoln’s Inn, 9th May, 1800; ap- 

inted a Serjeant-at-Law, M. T. 1814; a 
King’s Serjeant, E. T. 1827; a Justice of the 
Common Pleas, H. T. 1830. 

Pee tember 25.—JIsaac Last, Solicitor, of 


igh, Suffolk, aged 60. Admitted on the 
Roll, 1817. 


MASTER EXTRAORDINARY IN CHAN- 
CE 


From August 24th, to Sept. 17th, 1847, beth inciusine, 
" ee es 


Davies, James, Hereford. Sept, 14 





DISSOLUTIONS OF PROFESSIONAL PART- 
NERSHIPS. 


From August 24th, to Sept. 17th, 1847, beth inclasiss, 
with dates when gavetied. 


Andrew, John, and William Andrew, Manchester, 
Attorneys and Solicitors. Sept. 3. 

Armstrong, William Matthew, and Charles Fisher, 
38, Red Lion Square, Holborn, Attorneys ead 
Solicitors. Sept. 17. 

Ellis, John Luttman, Richard Blagdon, and Henry 
Upton, Petworth, Attorneys and Solicitors, so 
far as regards the said Jobn Luttman Ells. 
Aug @7. 

England, John, and George Lawrence Shackles, 
eet Attorneys and Solicitors, 

pt. S. 

Fennell, Edward Francis, Robert John Chik, and 
William Robert Kelly, S2, Bedford Row, 
Attorneys and Solicitors, so far as the 
seid Edward Francis Fennel]. Sept. 3. 

Quilter, James, and Jobn Taylor, 7, Gray's Inn 
Square, Attorneys and Solicitors. Sept. 10. 





THE EDITOR’S LETTER BOX. 





In the earlier years of this work, we were 
accustomed to submit to our readers the sud- 
stance only of New Statutes, and to publish 
them in eztenso, with notes, in detached 
volumes, We have for several years included 
all the Law Acts verbatim in the Legal 
Observer, 

We also published, from the year 1831, ina 
separate form, “The Analytical Digest of 
Cases reported in all the Courts.” We have 
now incorporated the Digest of Cases into the 
principal work. Thus all our readers have the 
benefit of the entire collection of Statutes relat- 
ing to the Law and the effect of the Decisions 
of all the courts. 

We were also formerly in the habit of pab- 
lishing divers volumes for professional use. 
We now intend to incorporate whatever may be 
useful into the Legal Observer itself, and 
render it a book ‘of indispensable utility, as well 
to the practitioner as the student. 

The suggestions for the Legal Almanac, 
Year-Book, Remembrancer, and Diary fer 
1848, shall be carefully considered. 

We are obliged to G.J. for the Report of the 


Decision at the Judge’s Chambers, and shall 
insert it next week. 


She Regal Observer, 
DIGEST, AND JOURNAL OF JURISPRUDENCE. 





SATURDAY, OCTOBER 9, 1847. 








“ Quod magis ad xos 
Pertinet, et nescire malum est, agitamus.” 
Horart. 
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RECENT ALTERATIONS IN THE |clared to be simple larceny, or punishable 
CRIMINAL LAW. as such, and whose age shall not, in the 
opinion of the justices, exceed fourteen 
; years, shall, upon conviction before two 
JOVENILE OFFENDERS ACT. justices assembled in petty sessions, at the 
THE statutes passed in the Session of| usual place, and in open court, be liable to 
Parliament which has lately concluded,|certain punishment, at the discretion of 
effecting alterations in the Criminal Law, | the justices. The person so convicted may 
although limited in number, are not devoid | be imprisoned in the common gaol or house 
of importance. The acts falling with- of correction, for any term not exceeding 
in this description are, the ‘“ Juvenile| three months, with or without hard labour ; 
Offenders’ Act,’’ 10 & 11 Vict. c. 82; the|or he may be adjudged to pay any sum not 
4‘ Threatening Letters Act,” 10 & 11 Vict. | exceeding 3/.; or, if a male, may be once 
c. 66; and the “Custody of Offenders’ privately whipped, either instead of, or in 
Act,” 10 & 11 Vict. c. 67. All these | addition to such imprisonment. Moreover, 
statutes have been printed verbatim in the upon the hearing of the case, if the justices 
present volume, and will demand attentive | shall deem the offence not to be proved, or 
perusal and consideration from those who, that it is not expedient to inflict any 
are interested or engaged in the adminis-' punishment, they may dismiss the party 
tration of the Criminal law. charged, on his finding sureties for his 
The Juvenile Offenders’ Act,* when its! good behaviour, or without sureties, and 
provisions come to be carefully examined, give him a certificate of dismissal, which 
can scarcely fail to be deemed a grave ex- certificate, as well as a conviction, shall 
ee ga involving the consideration of have the effect of releasing the person 
egal principles of acknowledged import-: charged from further proceedings for the 
ance. The avowed object which the same cause. It is also provided, that if 
framers of this measure had in view was, ' the justices shall be of opinion, before the 
to avoid the evils of Jong imprisonment, as person charged has made his defence, that 
regarded juvenile offenders, by allowing |the case is a fit subject for indictment, 
ns of this class to be proceeded against |they may decline to adjudicate thereupon 
in a summary manner, without the inter- | summarily, or if the person charged, upon 
vention of a jury. To effect this object! being called upon for his defence, refuseg 
the act provides, that every person who/to have his case summarily disposed of, it 
#hall be charged with having committed, or| shall be dealt with by the justices as if 
attempted to commit, or with having been | this act had not passed. : 
aiding, abetting, counselling, or procuring} The latter provision materially diminishes 
the commission of any offence, which may | the feeling of jealousy with which, we con- 
now or hereafter be by law deemed or de-| fess, we regard all attempts to supersede 
wee that now much decried institution, trial by 
ci, .:. , * Printed amée, p.392.. | =‘ |jury-. As we understand this enactment, 
Vou. xxxiv. No. 1,092. ° | | BB : 
a 











- 
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before the trial by jury is dispensed with 
in any case in which it is now required by 
law, the party putting the Jaw in motion, 
the justices, and the person charged, must 
all concur in considering the tribunal se- 
lected at least as well fitted as.a jury for 
deciding upon the merits of the case. 
Assuming that the accused “juvenile” is in 
every case well informed as to his rights, 
and capable of deciding discreetly as be- 
tween the justices and a jury, so far as the 
immediate parties are concerned, perhaps 
they have not much reason to complain, 
and the enactment may be deemed a harm- 
less experiment. It is not very difficult to 
conceive that cases may arise, however, in 
which the law may be put in motion b 

persons other than those really ssevtived: 


Recent alterations in the Criminal Law—Juvenile Offenders’ Act. 


full approval of all the parties immediately 
concerned, still we may be excused for 
entertaining some doubt, whether the 
public interest is best consulted, by dis- 
pensing with the solemnity and publicity 
necessarily attendant upon a trial by jury, 
in any case where the liberty of the sub- 
ject Is involved. 

Another provision is to be found in the 
Juvenile Offenders’ Act, which, we believe, 
is entirely novel. The 12thsection enacts, 
that when any person shall be deemed 
guilty under this act, the presiding justices 
may order restitution of the property in 
respect of which the offence has been com- 
mitted, to the owner, and if such property 
shall not then be forthcoming, the justices 
whether they award punishment or dismiss 


and where the object of bringing the; the complaint, may ascertain the money 
accused before justices, and obtaining a value of the property in question, and 
certificate of dismissal, or even a con-| order payment thereof, by the person con- 
viction, may be, the protection, and not, victed to the owner, by instalments or 
the punishment of an offender. A larceny | otherwise, and the party so ordered to pay 
may be committed under circumstances of} may be sued for the amount as a debt in 
great aggravation. Before the party ac-| any court in which debts are recoverable 
tually aggrieved has taken any steps to by law. Under this section, therefore, a 
punish the offender, he may be brought |‘ juvenile” who has. been convicted of 
before justices under this act, the charge) larceny may suffer three months’ imprison- 
made, but the aggravating circumstances ment and be privately whipped, and at the 
intentionally concealed, and upon a con-/ same time have a debt hung round his neck 
fession, or sufficient proof, a slight punish-/ like a millstone for the remainder of kis 
ment inflicted, which would operate as a days. The law which mercifully protects 
bar to further proceedings, and spare the.a minor from incurring debts by entering 


offender the far greater punishment attend- 
unt upon a public investigation of his 
offences. It may be supposed that the 
operation of the act being confined to 
persons within the age of fourteen, affords 
sufficient security that its provisions will 
not be abused in the manner suggested ; 
but the mode of ascertaining the age of 
any person accused is not pointed out in 
the act. It appears by the 4th section, 


. that the magistrates may be called upon to | 


into contracts during his minority, now 
enables him to imitate his seniors, and 
incur unlimited pecuniary liabilities, by 
the commission of a simple larceny! It 
cannot be denied, that this provision affords 
a very substantial ground for preferring 
the summary tribunal created by the act 
to the ordinary proceeding by indictment. 
If the offender is a person with tolerable 
prospects or respectable connections, the 
injured party may reasonably expect to 


act under the statute in every case in|recover ample compensation by resorting 
which it is alleged that the age of the/to this jurisdiction, whilst the Quarter 
person charged does not exceed 14 years, Sessions or the Assizes can do nothing 
and when brought before the justices, it is | more than punish the offender. We shall 
sufficient, if they shall be of opinion—upon | not be understood as questioning the justice 
the view or otherwise we presume—that|and expediency of the provision which 
the offender is within the statute in respect | affords some prospect that a guilty person 

of his youth. Conceding that two justices, |may be compelled to indemnify the 
or one stipendiary justice,) who, bya proviso | he has injured, when we observe, that if 
in the 2nd section, is to have the same |the principle involved in this enactment be 
jurisdiction as two ordinary magistrates, )| unobjectionable, we can conceive no good 
‘y ll» « ehly decide upon the facts arising {reason why it should be confined in its ap- 
« ‘Narge of simple larceny with the | plication to offenders not exceeding the age 

.| %& = of intelligence and impartiality | of fourteen years. 

- «t+ ++ and supposing the case tobe| As already remarked, the act came into 
heir adjudication with the |immediate operation after it received the 
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Royal assent on the 22nd of July last, but 
the difficulties which have already arisen in 
carrying it into effect have hitherto re- 
stricted its practical operation to a very 
limited number of cases. The justices in 
petty sessions are invested under the 14th 
section, with an extensive discretion in 
ordering the payment of prosecutors’ and 
witnesses’ expenses, as well as compensa- 
tion for their trouble and loss of time, and 
are also authorised to order payment to the 
constables and other peace officers for the 
a Lae gee and detention of any persons 
charged; but the 15th section provides, 
that those orders shall not be valid, nor 
‘Sa by the county treasurer, ‘unless 
ramed and presented in such form and 
under such regulations as the justices of 
the peace in Quarter Sessions assembled 
shall direct.” ‘The Quarter Sessions have 
not been holden since the act passed, and 
we appreliend it will be amongst the earliest 
duties of the magistrates at the present 
October Sessions to settle a proper scale 
of costs in pursuance of the act. 

Our readers will observe, that the 
schecule to the act contains forms of the 
certificate of dismissal and conviction ; but 
the first section provides, that the certifi- 
cate may be in the form, or ‘to the effect” 
set forth in the schedule, and the 9th sec- 
tion provides, that the conviction may be 
drawn up “in the form of words set forth 


in the schedule, or in any other form of 


words to the same effect.” 


Irrespective of considerations founded | 


on the nature of the tribunal and the ex- 
tent of jurisdiction conferred by the statute, 
the question remains, how far it is likely 
to fulfil the intentions of its framers by en- 
suring the more speedy trial of juvenile 
offenders ? It seems quite clear that the 
authority conferred on magistrates by this 
act can only be exercised by justices “in 
petty sessions assembled, at the usual place, 
and in open court.” In some districts 
throughout the kingdom the petty sessions 
are held hebdomidally, in other places once 
a fortnight, and in many localities only once 
every month. Suppose a person to be 
charged with the commission of an offence 
cognizable by magistrates under this act 
immediately after the holding of the petty 
sessions, how is he to be dealt with, if 
‘there be no petty sessions holden for a 
fortnight or three weeks after the charge is 
‘made? If the accused can procure bail, 
the course to. be taken by the magistrate 
‘is free from difficulty, as it is provided by 
.the 5th section that the justice may suffer 


— 
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the person charged to go at large, upon 
his finding sufficient sureties. When the 
party charged is unable to find bail, how- 
ever, it would appear that the only course 
open to the justice to pursue is, to commit 
for trial to the common gaol. If this 
should occur in a great number of cases, 
and we confess we cannot sce how it is to 
be avoided, the chief object of the act, 
the prevention of imprisonment before 
trial, will be in a great measure de- 
feated. To give the experiment anything 
like a fair trial, therefore, it will be neces- 
sary to hold petty sessions much more fre- 
quently than at present. We presume 
this matter will also be brought under the 
consideration of the magistrates at the ap 
proaching sessions, and that petty sessions 
will be appointed in every district, at in- 
tervals not exceeding a week. 

Our comments upon the Act “for ex- 
tending the provisions of the Law respect- 
ing Threatening Letters, and Accusing 
Parties with a view to Extort Money,” 
and the Act “to amend the Law as to the 
Custody of Offenders,” must be deferred 
toa future opportunity. 


ALTERCATION AT THE MIDDLE- 
SEX SESSIONS. 





THE daily newspapers have reported 
and freely commented upon an unseem! 
altercation which took place at the Mid. 
dlesex Sessions, between the judge of the 
court, Mr. Serjeant Adams, and Mr. 
Henry Wilde, a junior member of the bar. 
The matter originated in some particulars 
connected with the trial of a felony at 
sessions, and as Mr. Serjeant Adams and 
Mr. Henry Wilde are at issue as to the 
facts, we abstain from giving increased 
publicity to what ed turn out an in- 

Whilst suspending our 
judgment on the merits of the controversy, 
we must be permitted to express unfeigned 
regret at the manner in which it has been 
conducted. If the scene at the Middlesex 
Sessions has been correctly described in 
the newspapers, we give expression to 
what is less our own opinion than that of 
the public, when we state, that it must tend 
to lower the respect due to our courts of 
justice, and we trust the grosser parts at 
least of the report will be found to have 
been mistakenly exaggerated. _ . 

It wag formerly considered, that the ex- 
hibition of an unruly temper and the em- 
ployment of coarse language in a ts of 

BB 
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justice disqualified the party indulging in| allowances, gratuities, perquisites, and emoln- 
the one or the other from professional ad- | ments received by them respectively on account 
vancement. Were it now understood that | °f their several offices or employments m Fe 


this rule was inflexibly adhered to, the dis- = age oe which dur aa —s a 
creditable scenes so often witnessed in our temporary provisions. of the Psonic nr ier 
courts of justice of late years would be of| were not within the jurisdiction of the bi 

rare occurrence. Before quitting this/of the diocese or other ecclesiastical authority, 
disagreeable topic, let us add, that we have} and shall from time to time, once at least m 


heard it remar ] every quarter of a year, and, on demand, at any 
a ae tetigta rar Mae tore other tle, pay over the net amount thereof to 


ears, that we doubt not there is foundation 
for the observation, that the judges, (witha relay eae be ohne cored to — of 
few distinguished exceptions) manifest less} a-count, and retained until parliament shall 
courtesy and cordiality to the bar, than| provide for the appropriation thereof; and im 
they were wont to do, and that the bar| case any person required to pay over any money 
exhibit a diminished respect and deference | under this act shall die or resign or be dis- 
for the judges. How far the bench or the| missed from his office while any such m 
bar have advanced in public estimation | ™™2!™5 unpaid by him, the executors or 


since the change of manners was intro- eeaprbeact) = the ee or dined, cee EA 


duced, we leave it to our readers to de- required to pay the balance of the money 80 re 
termine. maining due and unpaid. 

| 3. Jurisdiction in causes testamentary to con- 
NEW STATUTES EFFECTING ALTERA- | finue unaltered by change of province, haga 





TIONS IN THE LAW. And be it enacted, That the jurisdi 
— every ecclesiastical court in England in canses 
ECCLESIASTICAL JURISDICTION. and matters testamentary or relating to the ad- 
10 & 11 Vict. c. 98. | ministration of the personal estate of intestates 


An Act to amend ne Law as to Eccleriastical : cme ees pe peta bg prey of pro- 
Jurisdiction in England. [July 22, 1847.] ‘tion whatever within the same limits and in like 
1.647 W.4,c.77. Bishop to exercise ju-: manner as was by law allowed before the pass- 

risdiction throughout his diocese, save in causes | ing of the herein-before recited act. 
testamentary.— Whereas much inconvenience} 4. Law of Bona notabilia to continue us- 
ensues from the continued suspension of the| altered by change of province, &c.—And bez 
several diocesan courts in England within those | enacted, That the Law of Bona notabilie shall 
parts of the dioceses which have been added| be continued unaltered by any change of pre- 
thereunto under the authority of an act d' vince, diocese, archdeaconry, or other jurisdic- 
in the 6 & 7 W. 4, c. 77, intituled “An Act for! tion whatsoever under the authority of the first- 
carrying into effect the Reports of the Commis-| recited act as it was before the passing of the 
sioners appointed to consider the State of the | herein-before recited act. 

Established Church in England and Wales| 5. Certain authorities may continue to grant 
with reference to Ecclesiastical Duties and Re-| marriage licences as heretofore. Jurisdiction of 
venues, eo far as par, are to Episcopal Dio-| bishops to grant licences not to be interfered 
ceses, Revenues, and Patronage;” and it is ex- | with.—And be it enacted, That all authorities, 
pedient that some remedy be thereunto ap-' save aud except the authority of the bishop of 
plied: Be it enacted by the Queen’s most ex-| whose dioccse any portion has been or may 
cellent Majesty, by and with the advice and hereafter be taken away and added to another 
consent of the Lords spiritual and temporal, ' diocese under the provisions of the herein-before 
and Commons, in this present parliament) recited act, shall continue to grant marti 

-assembled, and by the authority of the same,| licences in the same manner and within t 

That the bishop of every diocese in England | same district as they might have done before 
shall by himself or his officers exercise through-| the passing of the said act: Provided always, 
out the whole of his diocese as it now is or; that nothing herein contained shall be com 
hereafter may be limited or constituted, save; strued to interfere with the jurisdiction or con- 
only in causes and matters testamentary or re-| current jurisdiction, as the case may be, of the 
lating to the administration of the personal es-| bishops of the several dioceses in a ag to 
tate of intestates, the same jurisdiction and au-| grant marriage licences in and throughout the 
thority which before the passing of this act he| whole of their dioceses, as such are now or 
or any bishop lawfully could or might exercise} hereafter may be limited or constituted. 

——- any other officera within any part} 6. Temporary provisions of 6 & 7 W. 4, ¢.77, 

.of such diocese. continued by 7 & 8 Vict. c. 68, to cease om Qad 
2. Officers of diocesan courts to account for| November, 1847.—And be it enacted, That the 

all fees, §-c. received by them.—And be it en-| temporary provisions of the herein-before re- 

‘acted, That the officers of the several diocesan cited act which by an act passed in the 7 & 8 

and other courts shall keep an account im writ-| Vict. c. 68, mtituled “An Act to suspend, 

‘ing of the gross and net amount of all fees, | until the 31e¢ day of December 1647, the Opers- 
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tien of the new Arrangement of Dioceses, 80 
far ae it affects the existing Ecclesiastical Juris- 
Getions, and for obtaining returns from and 
the Inspection of the Registries of Jurisdictions, 
now stand continued until the 31st day of De- 
eember next, shall continue in force until the 
and day of November m this year, and shall 
then cease to be in force. 

7. Commencement and continuance of act.— 
And be it enacted, That so much of this act as 


is hereinbefore contained shall commence and| >¢ 


come into force on the 1st day of November in 
this year, 1847, and shall continue until the Ist 
day of August in the year 1848, and, if parlia- 
ment be then sitting, until the end of the then 
session of parliament. 

8. Confirming certain acts of jurisdiction.— 
And be it enacted, That where under the pro- 
visions of the first-recited act any parish or 
place shall have been brought within any diocese 
te which it did not belong before the passing 
of the first-recited act, and any act of jurisdic- 
tion or authority shall have been exercised as 
to such parish or place since the passing of the 
first-recited act, and before the 1st day of No- 
vember in this year, by the bishop or any officer 
of the bishop of the diocese or any arc 
of the diocese to which such lies 4 or place be- 
longed, either before or since the passing of the 
first-recited act, which does not conflict with 
any aimilar act of jurisdiction or authority pre- 
viously and since the passing of the first-recited 
act exercised as to such parish or place by any 
other ——T or officer of any other bishop or 
archdeacon having or claiming to have jurisdic- 
ton as to such parish or place, the same shall 
be deemed as good and valid as if such sum 
or place had then been wholly and undoubtedly 

ithin the diocese and jurisdiction of the bishop 
by whom, or by any officer of whom, such act 

jurisdiction or authority shall have been ex- 


_ 9. Officers appointed under this act to be sub- 
Ject to regulations hereafter made by parkament. 
—And be it enacted, That every person who 
have been appointed after the passing of 
the first-recited act, except as therein excepted, 
or who shall be appointed after the passing of 
this act, to the office of judge, registrar, or 
other officer of any Ecclesiastical Court in Eng- 
land, shal] hold the same subject to all regula- 
tions and alterations affecting the same which 
may be hereafter made by authority of par- 
lament; nor shall any person by bie appoint- 
ment to any such office acquire any claim or 
title to compensation in case the same be here- 
after altered or abolished by act of parliament. 
10. Act may be amended, &c.— And he it en- 
acted, that this act may be amended or repealed 
by any act to be passed in this session of par- 





LEGAL ADVISERS OF PRISONERS. 


RULE RELATING TO PRISONERS COMMITTED 
POR TRIAL, OR FOR EXAMINATION. 


_ The following rule for the government of the 
ons of the county of Middlesex, had been 


541- 


approved by Sir George Grey, the Home Se- 
cretary >— 
“94th Sept. 1847. 

“ Prisoners for trial shall be itted to see 
their relations and friends on any week-day 
without any order, between the hours of 11 
and 20’clock in the afternoon, and at any other 
time on a week-day by an order in writing from _ 
a visiting or committing justice ; and they shall 
be permitted to see their legal adviser (by which 
is to be understood a certificated attorney or 
his authorized clerk) on any day, at any rea- 
sonable hour, and in private if required. 
Prisoners of this class inay write or receive 
letters, to be inspected by the governor, except 
any confidential written communication pre- 
pared as instructions for their legal adviser ; 
such paper to be delivered personally to the 
legal adviser or his authorized clerk, without 
being previously examined by any officer of the 
prison; but all such written communications not 
personally delivered to the legal adviser or his 
clerk are to be considered as letters, and are 
not to be sent out of the prison without being 
personally inspected by the governor. Any 
person presenting himself for admission, as the 
clerk of an admitted attorney shall, in the ab- 
sence of his principal, produce to the governor 
in each case evidence (satisfactory to such go- 
vernor) of his being such an accredited agent; 
and the legal adviser or his clerk shall name 
the prisoner whom he wishes to visit.” 


SOCIETY FOR PROMOTING THE 
AMENDMENT OF THE LAW. 





PROPOSED REVIVAL OF THE ACTION QF 
ACCOUNT. 


Tue following reference was made to the 
common law committee of thie society :— 

“To consider the propriety of reviving the 
action of account for the purpose of facilitating 
the investigation of accounts in courts of com- 


mon law, particularly in the cases of partners 
and agents.” 

A paper on the above reference was presented 
to and read before the society, by Mr. Alexander 
Pulling, and referred, by their direction, to the 
committee :— 

“ The present paper is submitted to the con- 
sideration of the Law Amendment Society, with 
the view of eliciting the opinions of members 
conversant with the various systems of pra- 
cedure recognised by the Law of England for 
the investigation of matters of account, before 
the subject is referred, as a mere common law 
question, to the common law committee. 

“It is well known that in a large proportion 
of cases which, in this great commercial 
country, are made the subject of litigation, the 
real matter in dispute consists rather in details 
which can be more conveniently investigated 
in the chambers of qualified officers and ac- 
countants than im open court. 
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- “It is in very few forms of proceeding, how- 
ever, that the just state of the account between 
the parties can be ascertained by the court 
itself; and hence, for the investigation of these 
details have been gradually called into existence 
the cumbrous machinery of the Masters’ 
Offices in Chancery, the system of references to 
arbitration ArTER the ineffectual institution of 
other legal proceedings, and the far less ob- 
jectionable system of references, in the first 
instance, under the Bankrupt and Insolvent 
Laws; and in some few cases, to the Masters 
of the courts of common law. 

“ With regard to a in mattere of 
account in courts of common law, it appears a 
remarkable anomaly in our system of jurispru- 
dence, that whilst it is deemed a duty peculiar 


Society for Promoting the Amendment of the Law. 


that has brought the action of account into 
disuse.’ On this ground of dilatoriness, in the 
old common law proceedings, alluded to by. 
Lord Hardwicke, appears alone to rest the ex- 
clusive jurisdiction now exercised by the Court 
of Chancery in matters of account; and the in- 
quiry into the proceedings in the Master’s 
office, which has lately occupied so much of 
the attention of this society, sufficiently dis- 
closes how far the modern remedy offers an 
adequate substitute for that provided at common 
w. 


“In cases of accounts not involving matters 
of trust, or other objects within the peculiar 
and legitimate jurisdiction of the Court of Chan- 
cery, the want of a common law remedy, par- 
ticularly in matters of small amount, offers a 


to certain relations, ¢.g., those of partners mba immunity to fraud. This result is no- 
principal and agent, that the party entrusted ' where so glaring as in those cases where a de- 
with the receipt of monies, &c., should be ever | fendant sued at common law for a debt or de- 
ready to render an account, there exists at this! mand, succeeds in making out an express or 
day no common law remedy by which this duty | quasi partnership between himself and the 
can be practically enforced. plaintiff, with respect to the subject matter of 
“The proceedings in matters of account form ‘the claim. In this case, it will be remembered, 
a distinct portion of the Code de Procédure| the creditor’s only remedy under the present 
Civile of our neighbours (liv. V. tit. 4, p. 528,); system is by bill in Chancery, and a formal re- 
as an ordinary legal proceeding ; and our own | ference to the Master to investigate the ac- 
common law provided for this purpose the form | counts; however simple the transaction may be 
of action described in the books under the title | out of which the demand arises, and however 
of the Action of Account, which though now | small the amount in dispute. ‘Thus, in Bovill 
grown into disuse, was the peculiar remedy |v. Hammond (6 B. & C. 149), the leading case 
prescribed by the common law for the investi- | on this point, where two parties jointly under- 
gation of open accounts, not only between took to procure a cargo for a particular ship, 
parties in trade, but in the case of guardians,/and the commission for the job was paid te 
receivers, and others over whom the Court) one; it was held, that the latter could not be 
of Chancery now exercises an exclusive juris-' sued at law in an action in the form of money 
diction. ‘had and received by the other for his share of 
“The preliminary proceedings in the action |the commission, though it was an isolated 
of account are in themselves as simple as those | transaction, and the amount actually disputed 
of other actions: at all events, as such pro-| was only 5/, 
ceedings were before the act of the 3 & 4W.4,| “In some of the states of America our old 
c. 42, and the rules made by the judges there- form of the action of account appears to have 
under. The declaration concisely specifying | been successfully revived for the purpose of 
the circumstances under which the defendant! adjusting mercantile disputes, both those be- 
is called on to account, and the pericd over | tween partners and between principal and agent. 
which the account demanded extends : and/'the | See James v. Browne, | Dallas, American Re- 
defence consisting either of a denial of the facts | ports, 339; Jordan vy. Wilkins, 2 Washington 
stated in the declaration, or of some matter in| Circuit Reports, 482; and in Pennsylvania the 
acie | mode of proceeding in this action has been very 


discharge of the defendant’s primd fi 
liability. The result of the trial of the issue | recently subjected to legislative amendments, so 
as to render it available in most cases i 





raised by these pleadings is, either a discharge 
of the defendant, or a judgment quod computet 
from a given day. 

“The great source of the delay in this pro- 
ceeding, as in that by suit in Chancery, which 
has superseded it, appears to arise subsequent 
to the reference of the account. In proceedings 
before auditors in an action of account the 
abuse appears to have grown up of allowing the 
same prolixity of written pleadings in the in- 
vestigation of each item or class of items in the 
account, as in the original question of the 
liability to render the account. 

‘““*It is the opportunity,’ Lord Hardwicke 
observes (in Exp. Baz. 2 Ves., sen. 388), 





accounts, where in this country recourse is had 
in a suitin Chancery. Act of the legislature 
of Pennsylvania, 13th October, 1840, cited in the 
edition of Starkie on Evidence, by Gerhard and 
Metcalf, v. 2, p. 17- 

“There are not wanting instances in modern 
times where, in this country, the revival of the 
action of accounts has been hailed with satis- 
faction from the hench, as by Chief Justice 
Wilmot in Godfrey v. Saunders, 3 Wilson, 47; 
and in Scott v. Macintosh, Lord Ellenborough 
observed: ‘Those who wisely framed our ju- 
risdictions did not contemplate a long account 
between merchants being referred to a jury. 


‘which the defendant has of delaying the pro- | This tribunal is quite unfit for such an investi- 


ceedings by raising a succession of issues tried 
in a formal way, like so many separate actions, 


tion, and we have not the necessary time to 
estow upon it. Let the plaintiff bring his ac- 


Society for Promoting the Amendment of the Law. 


tion of account, and auditors will be appointed, 
who will do justice between the parties without 
producing any inconvenience to the public.” 
2 Camp. 239. 

“In the recent case of Bazter y. Hosier, re- 
ported in 7 Scott, 233, and 5 Bingham’s New 
Cases, 288, the adoption of this proceeding was 

€ conducive to the ends of justice by the 
defendant consenting to a reference of the 
matter in dispute (under 150/.), which he had 
previously refused to accede to, on the suppo- 
sition that the only remedy for the plaintiff was 
a suit in Chancery. 

“The com 
by suit in Chancery in many questions with re- 

to mercantile accounts; the impossi- 


lity, or, at least, absurdity of resorting to it’ 
the ; 


when the amount in dispute is small ; and 
disuse of the ancient common law remedy now 
under consideration, have induced our courts 
of law to give a greater latitude to the actions 
of debt and indehutatus assumpsit in the case of 
agents, bailees, &c., in order to meet the pur- 
poses of justice; e.g. construing the omission 
of an agent or bailiff ad merchandizandum, to 
account for the goods entrusted to him for sale, 
a8 presumptive evidence after a certain period 
of the goods having been converted into cash. 
cally, however, in intricate cases, the only 
tesult of a court of law taking cognizance of 
matters of account in this way is to induce the 
parties, often at the eleventh hour, after the 
whole of the expenses of the action, the trial, 
and the witnesses, have been incurred, to con- 
sent to refer the account to an arbitrator. In. 
Arnold v. Webb, reported in a note to 5 Taunt. 
432, assumpsit was brought to recover the ba- 
of an account extending over thirty brief- 
sheets closely written ; and Dampier, J., though | 
intimating his opinion that the cause could not 
be got through in five days, refused to dismiss 
it, but at length induced the parties to refer it. 
zy In the case, previously cited, of Scott vy. 
‘Macintosh, the defendant, with more cunning, 
d to refer, and thus appears to have 
evaded ——_ altogether. In fact, the plain- 
tiff in such cases is generally at the mercy of 
the defendant, for in numerous instances, in 
addition to those arising out of partnership 
matters, the rules of evidence at nisi prius do 
“not admit of the same facility of proof as is per- 
mitted in the cases of reference to arbitration 
or to auditors in an action of account, or toa 
aster in Chancery. 
common law commissioners, in their 
fecond report, recommend certain alterations in 
é ¢ystem of references to arbitration as a sub- 
stutute for the old action of account, e. ., 
the reference compulsory in certain 
‘Cases; but it is easy to see under the regula- 
tions proposed by them, that an arbitration 
would be much more tedious than a reference 
bo auditors, See p. 78, 2nd Report. 
_““ Were the remedy by action of account re- 
vived, and the auditors for the investigation of 
Account empowered to proceed like ordinary 
arbitrators, without the formalities of written 
gs and distinct issues on each particular 


| 
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item, it is obvious, that in all the cases we have 
been just considering, the same object would 
then be attained by direct means, which is now 
attained only indirectly, at a great expense, and 
with considerable loss of time. 

‘The only alterations necessary to bring the 
action of account into present practical use 
appear to be the promulgation of similar rules 
for establishing simplicity of pleading and sim- 
plicity of proceeding in this as in other per- 
sonal actions, and the abolition altogether of 
the system of written pleadings in proceedings 
before the auditors. ‘The judgment quod com- 


plete failure of justice of the remedy | putet would then be tantamount to an ordinary 


judgment in assumpsit by default for want of 
a plea, with the advantage of more complete 
justice being done under it; as the auditors 
are, at common law, empowered to find a 
balance due fo either party. 2 Institute, 380. 

“It appears desirable, also, to alter the law 
in this, as it has been in other cases altered 
with regard to the right of appeal from the 
judgment quod computet, on which, as the law 
at present stands, it is held no writ of error 
lies, Metcalf’s case, 11 Coke, 38. 

“ Another and very important matter to be 
settled, in order to render the proceeding by 
way of action of account conducive to the ends 
of justice, is the regulation of the costs to which 
the respective ies should be entitled; for 
it is apparent that the judgment quod computet 
ought not of itself to entitle to costs the party 
seeking the account, should he afterwards turn 
out to be the debtor and not the creditor under 
it. 

‘Justice seems to require, that if any 
balance be found due from the party called on 
to account, the law should remain as it is; viz., 
that judgment may be forthwith signed against 
him for the arrears and costs; but, on the 
other hand, if the balance be in favour of that 
party, the costs should be in the discretion of 
the court or a judge on a special application. 

“The revival of the action of account would 
of course put an end to the erclusive jurisdic- 
tion now exercised by the Court of Chancery in 
matters of account; but this would hardly 
affect the practical exercise of the Chancery 
jurisdiction, for the remedy would be, of 
course, confined to cases where nothing but a 
simple account between two parties was in 
issue, and the great boon to the suitor con- 
ferred by the change would be felt in cases 
where the amount in dispute is small, and the 
remedy by suit in Chancery wholly i gael 
ticable. In partnership disputes it would ne- 
cessarily be confined to those cases where the 
partner called to account was not subjected to 
outstanding partnership liabilities; for in this 
case the ordinary jurisdiction of the Court of 
Chancery by way of injunction would be re- 
sorted to, to prevent, at all events, the actual 
payment of money found due to one partner, 
without allowing for such outetanding claims ; 
and the same observation will apply to all other 
cases where the claims of third parties come in 
question. 

“In any regulations which might — 

BB 
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as to the persons to be inted auditors, it is 
conceived the same latitude should be allowed 
to the parties as they have at present in cases 
of arbitration, or if it were deemed advieable 
to appoint regular officere, such as the present 
masters, or a certain number of barristers, 
merchants, and accountants, (to be remunerated 
as arbitrators are at present,) that the parties 
should still be at liberty to select such private 
auditors in their place as they might agree on. 
It would also be proper to give to the auditors 
appointed to take the account full to 
compel regular and continuous attendance, and 
it would be advisable to limit the discretion of 
the auditors as to postponements, which, as 
now unfortunately permitted to Masters in 
Chancery and to arbitrators, but too frequently 
occasion a large increase of expense to the 
suitor, and unnecessary delay in the conduct of | 
the suit.”’ 

In noticing, some time ago, a very useful | 
work on “Mercantile Accounts, by Mr.) 
Alexander Pulling, we ventured to differ from 
him in the expediency of reviving the Action of 
Account ; but we willingly give publicity to his 
views, and recommend our readers to weigh 
the arguments be has here ably set forth. As 
thus explained, the proposition is entitled to 
favourable consideration. We shall be glad to 
have the subject concisely discussed by such of | 
our correspondents as are interested in it. The 
proposed alteration should be maturely can- 
vaseed before it is brought to the notice of par- 
liament, and the suggestion is one on which 
the practical experience and judgment of soli- 
citors should be particularly consulted. 


INDICATIONS OF FURTHER LAW 
REFORMS. 

At the “ gatherings together” which take 
place of the Constituencies to receive their new 
or old Representatives in parlament, we may 
sometimes discern signs, both of the popular 
and legislative feeling, in regard to future 
changes. 


“‘Coming events cast their shadows before.” 


Amongst other notes of preparation for the 
next session, the following is not undeserving 
of observation. 

At a public dioner given to Mr. Charles 
Buller, M.P., at Liskeard, on the 22nd Sep- 
tember, the learned and honourable member, 
after going over all the main topics of political 
and social reform, adverted to that of the law. 
He said, 

“We have much yet to be done in the reform 


of our financial policy and the state of our laws. 
As a lawyer myself, I say it with all deference 


Indications of farther Law Reforme—Insolpents’ Protection, 7 5 8 Vict. c. 96. 


to my learned friends around mee, and whoes 
frownivg brows are knitted against me on the 
present occasion (laughter); I say it with all 
deference to you, Mr. Mayor,* (laughter); the 
state of the laws of our Jand, im as 
have been by the County Courts, is still a dm 
grace to this country. (Cheersa.) I say the 
administration of the laws, civil and cruminal— 
Chancery and Common Law—I will even go 
so far, with the permission of Dr. Curtess, as 
to say Ecclesiastical Law, even the Law of the 
Spiritual Courts, is the disgrace of this 
country.” 

We have little doubt that the Court of Chan- 
cery and the Ecclesiastical Courts will undergo 
much discussion, if not much change, in the 
new parliament, and this intimation from Mr. 
Buller, the Judge Advocate-General, is the 
more important from the weight and influence 
which his eminent talents and high character 
deservedly confer on his opinions. 


INSOLVENTS’ PROTECTION, 7 & 8 


VICT. c. 96. 





ALTHOUGH it has now been decided by 
Toomer v. Gingell, that the final order of an in- 
solvent, under 7 & 8 Vict. c. 96, pretects his 

n only, and not future acquired property, 
it may be interesting to some of your corme- 
spondente to be informed of the following 

$:— 

In December, 1845, I signed judgment 
against a defendant for 20/., and isouted SK. fa. 

officer, on attempting to levy, was pre- 
vented by the messenger of the Ban 
Court and defendant’s protection, he having 
filed his petition. endant scheduled my 
client for debt and costs, and obtained his final 
order. A few weeks ago, hearing that defend- 
ant had a well-furnished shop, &c., in Liver- 
pool, I directed the sheriff of Lancashire to 
apply to his predecessor for the f. fa., and 
send a fresh warrant thereon to a — 
officer, with instructions to levy. The 
levied accordingly, and defendant took out a 
summons returnable before Mr. Baron Platt, re- 

seer, Lanegan “ show cause why the officar 
cho not withdraw and pay all costs, as the 
goods belonged to the official assignee,” (mo 
e assignees had been appointed.) Mr. Baron 
Platt dismissed the summons with costs, and 
defendant paid the debt and costs. 

So much for the protection of the Court of 
Bankruptcy, so easily obtained, so full of 
“‘promise to the ear,” so fallacious in the 
result, 


* The Mayor of Liskeard for the present 


year is a solicitor. 
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COUNTY COURTS ACT. 


JURISDICTION OF BANKRUPTCY COM- 
MISSIONERS. 


To the Editor of the Legal Observer. 


S1r,—I have read the letter of S. H. hereon 
in your number for the 25th September, page 
503, and think that the question aed be 
“Tacitum” has not yet been correctly an- 
ewered. S. H. is quite right in his view of the 
state of the law before the late act, 10 & 11 
Vict. c. 102, for making alterations in the 
Coarts of Bankruptcy aad Court for Relief of 
Insolvent Debtors, by section 4, of which statute 
all powers, jurisdiction, and authority given to 
Courts of Bankruptcy and to the commissioners 
thereof by the Small Debts Act, 8 & 9 Vict. 
c. 127, is transferred to and vested in the In- 
solvent Court and New County Courts. 

This last act came into operation on the 
15th of September, and, I think, under the 
section I have cited, there is no doubt but 
that the jurisdiction of the Bankruptcy Com- 
missioners to summon a party where the judg- 
ment or order is obtained in the Superior Court 
is taken away, and that now the jurisdiction in 
such cases is vested in the judges of the New 
County Courts, because the jurisdiction to 
summon a party upon judgments or orders ob- 
tained in the Superior Courts for debts under 
or not exceeding 20/. was given to the Bank- 
ruptcy Commissioners by the Small Debts Act, 
8 & 9 Vict. c. 127, which jurisdiction, I con- 
ceive, is now taken away by section 4 of the last 
act, as before stated. I presume your corre- 
epondent S. H. had not read the late statute 
when he wrote you. 

Iam about applying for a summons under 
similar circumstatces to the County Court 
here, and should either of your correspondents 
still have any doubt upon the subject, I shall 
be happy to inform him the result _ ¥ i. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS, 


REPORTED BY BARRISTERS OF THE 


COURTS. 


Gory Chancellor. 


Knill v. Chadwick. July 26, 1847. 
MULTIFARIOUSNESS. 


If an entire case be made against one defend- 
ant, another defendant who is partially 
connected with the transactions of that 
case, cannot demur to the bill for multi- 
Sariousness. 

Mr. Rolt and Mr. V. Prior moved, on be- 

half of the plaintiff, to discharge an order of the 
‘Vice-Chancellor of England allowing a de- 
maurrer by a defendant named Nicholeon to 
the bill for multifariousness. Another ground 


SEVERAL 





of demurrer, vis., for want of equity, was not 
The facts of the case are stated in his 


ed. 
loriship’s judgment. 
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Mr. Bacon and Mr. Wickens, for the defend- 
ant Nicholson, argued in support of the 

emutrer. : 

The Lord Chancellor. This case appears to 
me to be very free from doubt. ‘Two grounds 
are advanced for supporting this demurrer, 
viz., want of equity, and malt ariousness. The 
facts are stated to be these :—Various bills of 
exchange were drawn and accepted by the 
ieee and delivered by him to the defendant 

hadwick in the course of business during the 
existence of a partnership between them, for 
which bills it is said no consideration passed. 
Chadwick having endorsed one of them over 
to the defendant Nicholson, and the latter 
threatening to bring an action for the amount, 
the plaintiff filed his bill praying for an ac- 
count between himself and Chadwick, and for 
an injunction to restrain Nicholson from bring= 
ing such action. In this case the demurrer, 
for want of equity, depends upon the question 
of multifariousness; for, if the plaintiff has a 
right in equity against the defendant Chadwick 
in respect of these bills of exchange, he will 
have the same right against Nicholson, who 
claims through Chadwick, unless the bill filed 
in this court is multifarious as regards Nichol- 
son. Now, it has been decided in numerous 
cases, and, I think, first by Sir John Leach, 
that if one entire case is made out against one 
defendant, another defendant connected only 
with part of it cannot demur for multifarious- 
ness. There can be no question that such is 
the case in the present instance, and, therefore, 
I think the Vice-Chancellor was wrong, and 
that this demurrer must be overruled. 





Bells Court. 


Fenwick v. Greenwell. July 6th, 9th, and 12th, 
1847. 


BREACH OF TRUST.— INDEMNITY CLAUSE. 
—CONTINGENCY.— INQUIRIES. 


Trustees are liable for the loss of trust funds 
which never came into their possession, not- 
withstanding the existence in the settlement 
% a clause of indemnity, if it was possible 

or them to have got in the funds. That, 
under certain circumstances, the trusts 
might not have arisen, is no justification 
for not getting in the trust fund. 

The court will not direct inquiries as to 
whether the trust fund could be got in with- 
out a primf facie case to show that it could 
not. 


Tats was a bill by one of the children of a 
Mr. Fenwick against one of the two trustees 
and the representatives of the other trustee of a 
eettlement made upon the iage of Miss 
Elizabeth Cathberteon with a Mr. Fenwick in 


5,0001, comprised in that settlement. 
This sum was to be of the re- 
eiduary estate of a Mr. Henry Cuthbertson, to 


which Mrs. Fenwick, who wae also 
Cathhbertson’s executrix, was entitled 
residuary legatee. In fact no such exact 
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existed ; but there were, at the time of the exe- 
cution of the settlement, three sums of stock, 
amounting altogether to 4,964/., part of the re- 
siduary estate of Mr. Henry Cuthbertson, 
standing in the name of Miss Cuthbertson. 
The trusts of the settlement were for the wife 
if she survived, but if she died in the life of 
her husband, for her children as she should 
appoint, and if no children, then as she should 
appoint, and in default of appointment, for the 
husband. The settlement contained a cove- 
nant on the part of Mr. Fenwick to join in the 
transfer, if it was made after the marriage, but 
no time was fixed at which the transfer should 
be made. It contained, also, the usual clause 
of indemnity to the trustees. No transfer was 
made of the stock in question, but it remained 
standing in the name of Miss Cuthbertson till 
the year 1816, and was then sold out at various 
times between that year and the year 1823, and 
applied for the benefit of Mr. Fenwick. Mr. 

enwick became bankrupt in 1833, and sur- 
vived his wife, who died in July, 1837. The 
present plaintiff attained the age of 21 in 1841. 

Mr. Spence and Mr. Elderton, for the plain- 
tiff, relied upon Booth v. Booth, 1 Bea. 125; 
Maitland v, Bateman, 13 Law Journal, 273; 8 
Jur. 926; Caffray v. Darby, 6 Ves. 488; and 
Broadhurst v, Balguy, 1 Y. & C. 76. 

Mr. Roupell sag Humfrey, for the repre- 
sentatives of the deceased trustee, and Mr. 
Kindersley and Mr. Faber, for the surviving 
trustee, argued, that in the cases cited, either 
the trustees had done some further act respect- 
ing the trust fund beyond merely executing 
the deed, or, by the terms of the settlement, 
they were bound to take steps to get in the 
fund at some defined period; neither of which 
circumstances exis in the present case. 
Here, also, until the death of the wife, it was 
uncertain who was entitled; therefore the 
trustees were protected by the indemnity 
clause. They also relied on certain statements 
in the answer of one of the defendants which 
tended to show that the sums of stock in ques- 
tion were subject to some unsatisfied cluims 
under Mr. Cuthbertson’s will, as, at all events, 
‘Making a case for inquiry, 

Lord Langdale said, it was undoubtedly a 
-case of great hardship that trustees should be 
charged, after the lapse of so long a period, 
with funds which they had never received. 
_But upon the execution of the settlement, the 
duties of the trustees arose, and it became a 
question only whether they could perform the 
trusts; for though trustees were bound b 
‘the trusts declared, they were not bound by the 
recitals of the instrument declaring them. Per- 

‘sons might represent themselves to be entitled 
when in fact they were not, so that the per- 
formance of the trust might be impracticable. 
It was said, that here, as no time was fixed for 

- geting in the fund, as it might have happened 

‘that there were no children and no appoint- 

‘ment by the wife, the trustees were not bound 

‘to provide for these contingencies. But he 
thought this argument could not be sustained : 

- he thought trustees were bound to provide for 


Y |trustees, or acting 
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all the contingencies of the trast, and coald 
not say they would not do so because in a 
certain case the trust might not ariee. The 
case of Maitland vy. Bateman was not so 
as the present one; for there a time was fixed, 
until the termination of which the fund could 
not be secured ; whereas, here, there being po 
limitation as to time, it might have been se- 
cured immediately. Then, as to the three 
sums of stock, what was there to lead to the 
supposition that they were not Mrs. Fenwick’s? 
They had been transferred into her name some 
time before the marriage. They remained 
standing in her name for many years after- 
wards: no demand was made upon them. 
Ultimately they were sold out at several times. 
It was the duty of the court to take care that 
trustees were not charged with omissions which 
could not be supplied, but it would not direct 
inquiries where no case of suspicion arose. It 
was alleged that there were some unsati 
claims under a will of Mr. H. Cuthbertson, 
but no proof of this was adduced. He came, 
though with reluctance, to the conclusion that, 
to the extent of the 4,946/., the trustees were 
liable to make good the fund. 





Wice-Chancellar of England. 
Flint vy. Warren. July 19th, 1847. 


CONSTRUCTION OF WILL.-— BEQUEE&T TO A 
CHARITY VOID FOR UNCERTAINTY, 


Where a testatriz, by her will, gave a certain 
annual sum for the use and benefit of the 
in-brothers and in-sisters for the time betmg 
actually and bond fide resident tm the 
several hospitals of or in the victaity of 
Canterbury. Held, that the bequest was 
void for uncertainty. 


Tue question in this case was raised on the 
construction of a clause in the will of Mary 
Braddon, dated March, 1834; it was in the 
words following :—‘‘ And I also give and be- 

ueath unto, and for the use and benefit of, 
the several in-brothers and in-sisters for the 
time being actually and bond fide resident in 
the several hospitals of or in the vicinity of the 
city of Canterbury, whose present yearly in- 
come to each such in-brother and in-sister 
does not exceed the sum of 25/., an augmenta- 
tion or yearly income of the sum of 5/. to the 
use of every in-brother and in-sister for ever.” 
And she directed her executors ‘‘to pay to, or 
invest in the names of, the governors, masters, 
trons of the several 
hospitals a sum of whl money equal to meet 
such yearly augmentation; and the non- 
resident in-brovhers and in-sisters during such 
non-residence should forfeit their, his, and her 
pro ortion of such augmentation; and such 
orfeitures and forfeiture should from time to 
time be paid over to the then resident in- 
brothers and in-sisters in equal shares.” The 
Master in his report had found that there were 
twelve hospitals at and in the immediate neigh- 
bourhood of Canterbury, taking in a circuit of 
four miles, 
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Mr. H. Twiss, for the Attorney-General, now 
contended that effect ought to be given to the 
devise in favour of theee hospitals, and that the 
court should put a construction on the rest of 
the clause; citing Masters v. Masters, 1 Pere 
Wms. 425. 


Mr, Bethell and Mr. Chandless, on behalf of 


some of the next of kin, argued that the whole 
clause was void for uncertainty. There must 
be both a certainty in the persons to take and 
in the thing to be taken, in order for the court 
to come to a decision. The persons to take 
were here to be residents in the hospitals in 
Canterbury or in the vicinity, and the disjunc- 
tive character of the gift deprived it of certainty. 
How could the court conclude what was meant 
by actual and bond fine residents? or how 
could it determine what was meant by the 
vicinity of Canterbury? There was nothing 
like certainty as to the objects to take, nor was 
there the means of attaining certainty. They 
cited Fillingham vy. Bromley, 1 Turn. & Rus. 
530; Ridgway v. Woodhouse, 7 Beav. 437 ; 
an aetna v. Sipthorpe, 2 Rus, & Myl. 

Mr. Cooper and Mr. A. Lewis, for another of 
the next of kin, cited Chapman v. Brown, 6 
Ves, 404. 

The Vice-Chancellor said, he was unable to 
make any sense of the will; the very founda- 
tion of the gift was to be found in the words 
“ Hospitals of or in the vicinity of Canterbury ;” 
and he could not understand what the testatrix 
meant by the vicinity of Canterbury, neither 
was there anything whatever in the will to show 
how the vicinity was to be measured. It was 
impossible for him to sit there and frame and 
conjecture a meaning for the testatrix, From 
the will, as it stood, no human being was ca- 
pable of fixing so as to state in numbers what 
was the sum to be appropriated. How then 
could there be a valid gift? He should there- 
fore hold the bequest void for uncertainty. 





Vice-Chancellor Runight Bruce. 
Atlee vy. Gibson. March 17th, 1847. 
REFERRING EXCEPTIONS.— COSTS. 


A plaintiff who had not served the order re- 
ferring the exceptions within the proper 
time, was refused a motion to discharge the 
order, or to take the exceptions off the file, 
and was ordered to pay the costs of the 
irregular service. 


Mr. Russell and Mr. Heathfield moved to 
discharge an order referring exceptions to an 
answer, and that the exceptions might be taken 
off the file, and that the plaintiff should pay the 
costs. The answer was filed on 29th of 
January, exceptions to it were filed on 23rd of 
February, and on 13th March the defendant 
was served with an order, dated 5th of March, 
referring the exceptions. The plaintiff was too 
late in thus referring the exceptions 26th 
meg iie 16th Order lo , _ and this 

proper course to be adopted. Aftorney- 

General v. Clack, 1 Myl. & Cr. 367. = 











Mr. Miller, for the plaintiff, objected that 
the present application was unnecessary. 
the exceptions were not referred in time, they 
should have been treated as abandoned, or any 
objection to them might have been heard be- 
fore the Master. 


Dalton vy. Hayter, 1 Phill. 


The Vice-Chancellor. I never heard of ex- 
ceptions being taken off a file because they were 
abandoned. Upon the authority of Dalton v. 
Hayter, I am of opinion that this order cannot 
be discharged, af 
ceptions off the file. ‘The co-ts occasioned by 
the exceptions after the service on the 15th of 
March, must be paid by the plaintiff. I give 
no costs on this motion. 


that I cannot take the ex- 





Brehequer. 


Semple v. Pink. Trin. Term, June 3, 1847. 
GUARANTEE,.—CONSIDERATION.——F ORBEAR~ 


ANCE. 


A declaration on a guarantee stated, that L. 


made his promissory note payable to the 
plaintiff ; that the note being in the plain- 
tiff’s hands dishonoured, in consideration 
that the plaintiff would forbear and gtve 
time to L. for payment of the note for a 
reasonable time, the defendant guaranteed 


payment. At the time the note was made 


the defendant wrote on the back of it,—“I 
guarantee the payment of the within note 
by J. Leigh, the maker, on the 2nd Nov. 
next.” After the note was dishonoured, the 
defendant gave the plaintiff the following 
memorandum :—‘ I request yon will hold 
over the promissory note tn your favour of 
J. Leigh, and in consideration of your 80 
doing, I undertake to continue in all re- 
spects my guarantee of the same.” Held, 
no evidence to support the declaration, and 
that the plaintiff was properly nonsutted. 


Semble, that the declaration was bed for 


stating the consideration to be forbearance 


for a reasonable time. 


THis was an action on a guarantee. The 
declaration stated, that one 
romissory note payable to the plaintiff or order 
or 200/.: that Leigh did not 6 bes note, and 
the same being in the laintiff’s 
and unpaid ; in consideration of the premises, 
and that the plaintiff would give time to Leigh 
for payment, to wit, for a reasonable time, the 
defendant guaranteed the payment of the note 
in case Leigh should make default: that al- 
ugh a reasonable time had elapsed, yet 
Leig 
Plea non assumpsit. 

At the trial before Roffe, B., it appeared that 
the plaintiff 
note for Leigh, if the defendant woul 
the payment when due. 
fendant wrote on the back of the note as fol- 
lows :—“‘I do hereby guarantee the payment of 
the written promissory note by G. J. Leigh, the 
|maker, on the 2nd 


igh made his 


ands overdue 


had not paid the amount of the note. 


ed to discount the pacer 
guarantee 
Accordingly the de- 


ov. next. John Pink.” 
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The note having been dishonoured, the de- 
feudant gave the plaintiff the following memo- 
raadum :—‘* November 2, 1844. 1 request 
you will hold over the promissory note in your 
favour of J. Leigh, dated 31st July, 1844, for 
200/., at three months, and in consideration of 
so doing, I undertake to continue in all respects 
my guarantee of the same. John Pink.” On 
the part of the defendant it was objected that 
there was no evidence to support the declara- 
tion, and the learned judge being of that opinion, 
nonsuited the plaintiff. A rule nisi having 
been obtained to set aside the nonsuit, and for 
@ new trial, 

Ogle showed cause. The plaintiff was pro- 
perly nonsuited. The plea of non assumpsit 
puts in issue not only the promise, but also the | 
consideration on which it is founded. Here! 
the consideration alleged is forbearance for a 
reasonable time, but the guarantee mentions no 
time, and the law will not imply a reasonable 
time. The mere forbearing is not a sufficient 
consideration to support a promise to pay, but. 
it must be for some certain and specified time. | 
Chitty on Contracts, p. 35; Cole v. Dyer, | C.! 
& J.461. The two documents taken together | 
do not support the declaration, and the latter 
document is only an undertaking by the de- 
fendant to continue his guarantee to pay the 
note when due. 

Miller, in support of the rule. The guaran- 
tee supports the allegations in the declaration. 
Where no particular time is mentioned for the 
performing of an act, the law implies a reason- 
able time. In ta for the purchase of 
land, the vendor has a reasonable time for 
smaking out his title. [Alderson, B. In that 
case the act itself necessarily ires some 
time ; but in a case like the present, what de- 
finite idea can you attach to a forbearance fora 
reasonable time? It would depend upon the 
disposition of the party, whether he was litigious 
or mild or somnolent. Suppose he brought 


his action the next day, would that be a for- 
Exparte Hyams. Sept. 30, 1847. 








bearance for a reasonable time? Rolfe, B, 
The declaration seems to be bad. } ! 
Per curiam. The rule must be discharged. 
Bankruptcy. 
PRACTICK.— AFFIDAVITS. — TITLE OF THE 
COURT. 
Affidavits by country creditors to 
proofs of debts, must be entitled *‘ In 
Bankrupt on.” if 
words “in London” be omitted the aff- 
davits will be rejected. 

THis was a meeting for the choice of as- 
signees, before Mr. Commissioner Evans. 
Several] country creditors of the bankrupt, to 
an amount sufficient to determine the choice of 
joy ng Proposed to prove their debts by 

vits, which were entitled “In the Court 
of Bankruptcy” merely. 
_ The Solicitor to the fiat objected to the 


™”, 
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reception of the affidavits made the 
country creditors. The 24th of the 

Rules and Orders, made under the 5 & 6 Vict. 
c. 123, s. 70, was in theee words :—‘“ 
affidavit under the said act shall be entitled of 
‘The Court of Bankruptcy in London,’ or 
‘The Court of Bankruptcy for the —— Dis- 
trict’ [as the case may be].” Here the words 
“in London” were omitted, and therefore the 
rule had not been complied with. 

It was submitted, on the other side, that the 
affidavits were sufficiently entitled in the Court 
of Bankruptcy. 

Mr. Commissioner Evans. Ae the objectionis 
taken, I think I am bound to give it effect. 
The affidavits are not in compliance with the 
rule and cannot be received. 

The Solicitor for the country creditors then 
applied to have the choice of assignees ad- 
journed, to afford an opportunity for amending 
and reswearing their afidavits. 

Mr. Commissioner Evans. I never adjourn 
a choice of assignees. 

The choice was then proceeded with, and 
two persons nominated by the town creditors 
were appointed assignees. 


ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Law Courts. 
PLEADINGS. 
ABATEMENT. 


1. Affidavit of verification.—Statement of re- 
sidence of co-contractor.—In an affidavit of 
verification of a plea in abatement of the non- 
joinder of A. as a defendant, his residence was 
declared to be “43, Lowndes Street, Belgrave 
Square.” It appeared that he was 3 
there at the time of the commencement of the 
suit; that the honse and furniture were his; 
that he was endeavouring to let the house 
furnished for a few months, until his return 
from abroad ; and that B. was occupying it as 
his friend and guest. 

Held, that this was a sufficient description of 
A.’s residence, within the stat. 3 & 4 W. 4, c. 
42, 8. 8. 

The “residence ” mentioned in that statute 
means the domicile or home of the party. 
Lambe ¥. Smythe, 15 M. & W. 433. 

Cases cited in the judgment: Newton v, Ver- 


becke, 1 Y. & J. 257; Taylor v. Harrison, 4 
B. & Ald, 93. 


2. Auter action pendant.—In an action of 
contract against A., he cannot plead im abate. 
ment the pendency of another action for the 


same cause against B. Henry v. Goldaey, 15 
M. & W. 494. = i 


And see Arbitration; Husband and Wife; 
Joint Contractors. 
ACCORD AKD SATISFACTION. 


1. Annuity.—In debt for money had anil 
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received, &c., the defendant pleaded, that,.after |thereof, and entitled to suz the defendant on 
the accruing of the debts rot causes of action, | the same. 
the defendant executed a deed, securing to the| Replicatirn, that the bill became due before 
a certain ity, and that the plaintiff | the commencement of the suit, and defendant did 
then a and received the same of and| not pay it, and that S., before the commence- 
from the ndant in full satisfaction and dis-| ment of the suit, returned the bill to plaintiff, 
charge of all the said several debts and causes | who then became the holder, and continued so 
of action. to the commencement, &c., and still is the 
The plaintiff replied, that no memorial of the} holder: Held, bad, on special demurrer, for 
annuity deed was enrulled pursuant to the sta-/ setting up fresh matter, without confessing and 
tute ; that, the annuity being in arrears, plain-| avoiding, or expressly traversing the averment 
tiff had brought an action against defendant ;| of S. being holder at the commencement of 


that the defendant pleaded in bar of that action | the action. 


the non-enrolment of the memorial; and that 
thereupon the plaintiff elected and 
the indenture should be null an 


The word “ discharge ” in the plea imported, 


reed that} not payment or satisfaction of the debt, but 
void, as| only that the bill was given “for and on ac- 


pleaded by the defendant, and discontinued count of ” it. 
the action. 


Held, a good answer to the plea, inasmuch 
as it showed that the accord and satisfaction 
thereby set up had been rendered nugatory and, 
unavailing by the act of the defendant himself. 

: Bill of Boone 3 C, reek 

. ) hange.— Duplicity.—Assumpsit 
on a bill of exchange for 50/. by drawer ae Se 
acceptor, with counts for money lent, and on 
@n account stated. 

Plea to the first count, that before the Dill 
became due, G. had agreed to pay defendant 
‘eertain sums by monthly instalments of 40/. ; 
that defendant was unable to pay the bill, and 
thereupon, while plaintiff was holder, and be- 
fore it became due, in consideration that de- 
fendant, with assent of G., and at request of 
plaintiff, would permit plaintiff to reeeive from | 
G. so much of the instalments of 40/., as 
should amount to the sum in the bill, plaintiff! 
agreed to accept payment of the bill thereout, 
and to discharge Jefendant from performing | 
the promise in the first count. 

Averment, that plaintiff received the first in- 
stalment, but neglected of his own wrong to 
a payment of the residue from G. out of 

next instalment. 

Replication, that, in consideration that de- 
fendant would, with assent of G., at request of 
plaintiff, permit plaintiff to receive from G. so/| 
much of the instalments of 40/. as should 
amount to the sum in the bill, plaintiff did not 
agree to accept, &c., (traversing the plea in 
terms): Held, bad, on special demurrer, for 
mot expressly traversing the agreement, and for 
leaving it uncertain whether it meant to put in 
issue simply the agreement, or the considera- 
tion, or both, or that ett | plaintiff’s consent, 
agreed to pay him the bill out of the instal- 
ments, so as to substitute themselves as 
debtors to plaintiff on the defendant’s ac- 
ceptance, 

8th plea, as to 50/., parcel of the monies in 
the 2nd and last cowmta, that before breach of 

mises in those counts, plaintiff drew his 

bill for 501., which defendant accepted and de- 
livered to plaintiff, who then accepted and re- 
ceived the same in discharge of the said sum of 
and then indorsed asd de- 
to S., who from thence 
stil] is, the holder 





The 9th plea resembled the 8th, except in 
averring that whilst S. was holder, defendant 
and K., at his request and on his account, re- 
spectively paid him its amount. 

Replication, traversing the payment, &c., of 
the bill in the terms of the plea, and generally, 
and averring the return of the bill by Sharp to 
plaintiff, and the holding of it by plaintiff, as in 
the replication to the 8th plea: Held, bad, on 
special demurrer, for like reasons as the eighth, 
Kemp vy. Watt, 15 M. & W. 672. 


ACCOUNT STATED- 


In indebitatus assumpsit for money due on 
an account stated, it is not sufficient to plead 
that, after the accruing of the causes of action 
in the declaration mentioned, and before the 
commencement of the suit, defendant and 
plaintiff accounted together of and concerning 
the said causes of action, and all other clams 
and demands then being between plaintiff and 
defendant, amounting to alarge sum, to wit, 
1,000/,, and that on such accounting, a small 
sum, to wit, 150/., was then found to be due 
and owing from defendant to plaintiff, which 
defendant then promised plaintiff to pay, and 
afterwards, before commencement of the suit, 
ie to plaintiff, who acce it in full sate 
action of the sum due to him from defendant; 
for such a plea does not show that, at the tme 
of the second accounting relied on, any cross 
demand by defendant against plaintiff existed, 
or, that, if it existed, it had not been agreed to be 
given up by defendant in consideration of 
plaintiff's giving up some other demand of his 
on defendant, so as to make payment of the 
balance a satisfaction of thelargersum. Smith 
v. Page, 15 M. & W. 683. 


Case cited in the judgment: Atherley v. Evans, 
Sayer’s Rep. 269. 


AMENDMBNT. 
1. After judgment and lapse of a year.—The 
court refused to allow a replication to. be 


amended after the lapse of a year after judg- 
meat pronounced on demurrer, the case having 
previously stood over that the parties might 
mutually agree to amend, and both havi e 
clined to do so. Hammond v. Cols, 3 C. B. 
212. 


2. Christian name.— Where the plaintiff had 
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issued a writ and declared against the defend- 
ant as ‘“‘—— Hume,” and the defendant had 
afterwards given a written consent signed 
“ Robert Montagu Hume,” to a judge’s order 
for judgment, and judgment was accordingly 
signed against him in November, 1844, as 


*« —. Hume,” the court, on the application of 


the plaintiff, for the purpose of proceeding to 
outlawry against the defendant, made an order 
in Trinity ‘Term, 1846, to amend the declaration, 
and all subsequent proceedings, by inserting 
the defendant’s Christian name. v. 
Hume, 4 D. & L. 136. 


And see Ejectment. 


ANNUITY. 


Non-enrolment. — Former action. — Declara- 
tion for money had and received. Plea, that 
the defendant granted an annuity in satisfac- 
tion of the plaintiff’s debt. Replication, that 
the deed was not duly enrolled; that in an 
action to recover arrears of the annuity, the de- 
fendant pleaded the non-enrolment, and that 
the plaintiff elected to. make it null and void, 
and thereupon discontinued: Held, that the 
replication answered the plea, as it showed that 
the deed had become null by the defendant’s 
act, and consequently, the plaintiff might 
recover the consideration for the annuity. 
Turner v. Browne, 4 D. & L. 201. 

And see Accord and Satisfaction, 1. 


ARBITRATION, 


Abatement or bar.—To a declaration, Nov. |. 


11th, 1844, for goods sold and delivered, and 
on an account stated, defendant pleaded, Nov. 
23rd, 1844, beginning ‘“‘And, for a further 
plea, as to the lst and 2nd counts of the said 
eclaration, the defendant saith that,” &c., al- 
leging that, before action brought, disputes had 
arisen between plaintiff and defendant whether 
defendant was indebted to plaintiff in any and 
what sum for the causes of action declared 
upon, which disputes they submitted them- 
selves to refer, and did refer to arbitration, and 
mutually promised to fulfil the award ; that the 
arbitrators, before action brought, took upon 
them the reference; that the matters in dispute 
are still under their consideration ; and that a 
reasonable time has not elapsed for making the 
award. Conclusion: “and this the defendant 
is ready to verify, &c.”” On demurrer, Held, 
1. That the plea could not be considered as 
plea in abatement informally pleaded. 
2. That, as a plea in bar, it was bad; the 
tendency of an arbitration being no answer to 
an action for recovery of a debt. Harris v. 
Reynolds, 7 Q. B. 71. 


ARGUMENTATIVE AVERMENT. 


1. Foreign law.—Replication de injurid.— 
To debt on bond the defendant pleaded, that 
the bond was executed by him in France, where 
he was then domiciled; that it was not taken 
or passed by any public officer authorised by 
‘the laws of that kingdom, nor was it written 
throughout by the hand of the defendant ; that, 
though the defendant signed the bond with his 
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own hand, he did not write thereon with his 
proper hand the formula styled in the French 
tongue a “bon,” or “approuvé,” bearing m 
worde at length the sum secured, nor was the 


defendant at the time a merchant or trades 
man, &c.; concluding, that, “ by reason of the 
premises, the bond, by the laws of France, 
never was nor is obligatory or binding on the 
defendant, but always was and is of no force, 
effect, or validity.” 

Held, that the plea was bad, as being a mere 
argumentative and inferential statement of the 
French law; which, being pleadable only as 
matter of fact, ought to have been distinctly 
and affirmatively alleged. 

Quere, whether, supposing it to have been 
well pleaded, the whole of the all ions there- 
in might have been put in issue by de injarié. 
Benham v. Earl of Mornington, 3 C. B. 133. 

2. Law of France.—To an action of debt on 
bond, the defendant pleaded, that the bond was 
executed at Calais, in the kingdom of France, 
where the defendant was domiciled; that cer- 
tain forms in the plea mentioned were not 
adopted on its execution, nor did the defendant 
belong to certain classes of persons therein de- 


scribed; and that “by reason of the premises,” 
by the law of France, the bond never wa 
binding on the defendant: Held, that the ples 
was argumentative and inferential in its mode’ 


of stating the law of France, and therefore bad. 
Benham vy. Earl of Mornington, 4 D. & L. 213. 


And see Bond ; Contract ; Uncertainty. 
ARREST, MALICIOUS. 


Defect cured by verdict.—Since the 1 &2 
Vict. c. 110, the declaration in an action fora 
malicious arrest must allege falsehood or fraud 
in obtaining the judge’s order for the capias, 
and must state the circumstances which consti- 
tute such falsehood or fraud. 

But where the declaration alleged that the 
defendants, not having reasonable or probable 
cause for believing that the plaintiff was about 
to quit England, falsely and maliciously, and 
without reasonable or probable cause, 
and procured a judge to make an order for the 
plaintiff’s arrest: Held, that after verdict the 
declaration must be taken to mean that the 
order was procured by false evidence, or by 
means of falsehood ; the allegations as to the 
defendant’s not having reasonable or pro 
cause for believing that the plaintiff was abost 
to quit England, being rejected aa subterfuge. 
Daniels v. Fielding, 4 D. & L. 329. 

And see Married Woman. 


ASSUMPSIT. 
See Set-off, 2. 


BAILIFF. 
Justification. —In an action of trover, the de- 
fendant pleaded, that the supposed ere 
was committed after the passing of the 7 &8 
Vict. c. 19, intituled ‘* An Act for regulati 
Bailiffe of Inferior Courte:” that the defen 
ant had been duly appointed to act as bailiff in 
execution of the process of the Tolsey Court of 
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Bristol, which court has, nA charter, jurisdic- BILL OF EXCHANGE. 

tion for the recovery of debts; and that the| 1, Presentment, allegation of.—Ina count by 
defendant then became, and at the time of com-| an indorsee against the drawer of a bill drawn 
mitting the supposed grievance, was a bailiff of | payable in London, the venue being laid in 
the court, and that the supposed grievance was don, a general allegation of presentment was 
a thing done in pursuance of his duty as such held to be a sufficient allegation of presentment 
bailiff, and that no notice of action was given :|in London since the rule of Hilary T.4 W.4; 
Held sufficient, and that the defendant was jus-|r, 8, 

tified, on the ground that he was bailiff de facto.| Quere, whether the defect would have been 


Braham v. Watkins, 4 D. & L. 42. aided by the defendant’s pleading over, if the 
And see Justification.. venue had been laid elsewhere. Boydell v, 
Harkness, 3 C. & B. 168. 

— 2. Venue.—Presentment.—By Reg. Gen. Hil, 


-Render.—Declaration on a bond under 1 & 2|T. 4 W. 4, ii. r. 8, no venue is required to be 
Vict. c. 110, 8. 8, given by the defendant and stated in a declaration except the one alleged 
others, his partners in trade, stated that judg- in the margin; and therefore, in an action by 
ment was recovered in an action for the original | the indorsee against the indorser of a bill of 
debt, which was not paid; and that a judge’s| exchange drawn payable in London, where the 
order was made to render the principals within | venue stated in the margin of the declaration 
10 days, which time was enlarged without pre-| was “ London,” it was held that: an averment 
judice by another judge’s order; that a rule of presentment, not stating where, sufficiently 
nisi was obtained within that period, calling on) alleged a presentment in London. Boydell v, 
the plaintiffs to show cause on a subsequent Harkness, 4 D. & L. 178. 
day why the defendant and his bail should not; 3. Initials of party.—In a declaration on @ 
have further time to render, and that in the! bill of exchange, it is informal to describe any 
mean time proceedings against the defendants) of the parties to the bill by the initials only of 
and his bail should be stayed ; and that neither| his christian name, without showing that he is 
the defendant nor his co-debtor rendered them-! go described in the bill itself. sdatle v. Mac- 
selves according to the practice of the court, or| Jean, 15 M. & W. 277. 
within the time mentioned in either of the} 4 (perrainty.—In a declaration containing 
orders or within any other time, or in any) several] oan ‘on different bills of exch 
manner directed by the court or any B pone each count, after describing the bill, referre to 
a : Held, ist, that a plea which alleged! i+ a. the said”” bill of phen : Held, suf. 
at a writ of ca. sa. had issued in the original ficiently certain, even on special demurrer ; for 
action was good; 2ndly, that a plea which +po: the words “the said” ought to bereferred - 
averred, that the judge’s order had been ob-| 1, the last antecedent Esdaile vy. Maclean, 15 
tained exparte by the plaintiff, was bad; 3rdly,| yy & w. 277 : ° . 
that a plea which all that the rule nisi in| ~ oor ae W the defend 
the declaration alleged, was made absolute onj > Amending judgment.—Where the delend- 
| ant pleads non assumpsit to the whole of a de- 


nods “= ps of term, giving further time to claration, consisting of a count On a bill of exe 
render, and that a render was made within that | change, a money counta, the plaintiff cannot 


time, was good; 4thly, that a bond under | & 2 sign judgment generally 


Vict. c. 110, 8. 8, under such circumstances, ‘And the court will not allow him to amend 


was not a claim within the 6 G. 4, c. 16, 8s. 51 . nti 
and 56, barred by the defendant’s certificate | the judgment, by confining it to the count on 
the bill, and ente a nolle prosequi on the 


obtained after the commencement of the ori- 

ginal action, but before judgment; 5thly, that other counts. Eddison v. Pigram, 16 M. & 
a plea alleging that the plaintiff had brought W. 137. ; ; 
an action to recover the sum mentioned in the| And see Accord and Satisfaction, 2. 
bond, was not a bar to an action on the bond, BOND. 


although the judgment in respect of the debt 
Argumentative averment.— Debt on bond 
was obtal - g a 
ceed, ie aay pense a ea ory against a surety under 1 & 2 Vict. c. 110, 8. 8, 
a . ; conditioned for the payment of a debt due by 
_ _ in od eral a v. Proctor,| H., or for his render. Plea, that the plainti 
‘Wed 800; South v. Gryffith, Cro. Car.| recovered judgment in the Queen’s Bench for 
481; Weddall v, Manucaptors of Jocar, 10 Mod, the debt, and arrested and detained H. on aca 
287 ; Wilmore v. Clerk, 1 Lord Raym, 156; . that H d t a hab . 2 
Jameson v. Campbell, 5 B. & A. 250; Exparte oe ud ate silage ne ee Meh fe 


Barker, 9 Ves, 110; Exparte Marshall, 1 Mont. ; . 
& Ayr. 145; Abbott v, Hicks, 7 Scott, 733; 5 of the Queen’s Bench, and detained there until 








Bing. N, C, 578. after the return day of the writ; that H. was 
always ready to render himself, and would have 

| BASE es rendered himself according to the practice of 
See Detinue, the court, but that he was prevented from 80 
“ doing by the plaintiff in manner aforesaid: 
=o Held, on special demurrer, that if the plea was 


See Abatement ; Arbitration; Double plead-| construed as an excuse, as it did not istinctly 
ing ; Husband and wife. aver that it was impossible for H. to render 
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being substantially so averred. Hayward y¥. 
Bennett, 4 D. & L. 228. 


CONTRACT. 


\_ 1. Argumentative denial.—Whet amounts to 
the general issue.— Where the declaration in an 
action of assumpsit complained of a breach by 
the defendant of a condition on which the sale 
of certain seated been made to the plaintiff, 
namely, “that the vendor would deliver an 
abstract of title to the purchaser, or his or her 
solicitor,” and the plea of the defendant — 
that at the time of the promise it was 

= the contract, pag ogres should 
an abstract commencing 
with a certain specified deed, and to that extent 
only. Held, that the plea was an argumentative 
denial of the-contract in the declaration, and 
bad as amounting to the general iasue. Shar~ 
land v. Leifchild, 34 L. O.. 277. 

2. Exception.—A. delivered to B. to 
be conveyed from Gibraltar to London, the act 
of God and the dangers of navigation excepted. 
aa Wile eset cc a me he 

passage. While the vessel was at Cadiz the 
goods belonging to the plaintiff were seized as 
contraband, a forfeited according to the 
revenue lawa of Spain. 

Held, in an action by A. for the non-delivery 
of the goods, that a plea setting out the above 
facts was bad as not amounting to a defence to 
the action. Spence v. Chadwick, 34 L. O. 80. 

And see Debt, 1. 


COAL LEASE. 


Covenant.— Declaration in covenant stated, 
that plaintiff, by indenture, granted to defend- 
ant all the coals and mines of coal under 
certain lands ; that defendant covenanted to pa 
to plaintiff, as the price of the coal so pasa ax f 
40l. for every statute acre of the said cel whick 

ound under 


should be the said lands; and 
unti] the said price should be fully paid, to 
pay plaintiff 40/., part of the said price, in each 


year, by two equal half-yearly instalments, 
whether the whole of an acre of the said coal 
should be gotten in every such year or not. 
Averment, that, at the makin of the in- 
denture, there were under the said Pants divers, 
to wit, 14 acres of the said coal, and that 
divers, to wit, 13 acres of the said coal still re- 
mained under the said lands; and that 40i., 
for two of the half-yearly imstalments of the 
said price for the coal aforesaid, became due 
end still was in arrear and umpaid to the plain- 
tiff: Held, on motion in arrest of ju 
that the declaration was bad, for not averring 


that coals had been found under the premises. | "7°87! 


Joweit v. Spencer, 15 M. & W. 662. 


Case cited im the judgment: Sicklemore vy. 
Thistleton, 6 M, & Sel. 9. 


CONSTABLE. 
See Trespass, 1, 2. 
COVENANT. 
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himself, it bad as argumentative; and if) and entering 2 farm, 
Ses tok a bee ees bn a lease hy indentare 


a 
Ww contamed covenants ager 

he would mot, at any tame during the term, 
sow, reap, or take from the arable lands de- 
mised, pede 4 sod paeignt ecinheeerar lg 
of any sort of corn or grain succeastvel y 
would every third summer fallow or lay the 
said arable lands down with rye-grass and 
clover seeds, or would plant ary potatoes, or 
sow with or beans, which should be twice 
well ‘wed ag and also that the plaintiff, his 
executors, &c., should not, at any time during 
the term, let, assign, or set over, or otherwuse 
a8! part with the indenture of lease, or the premises 
thereby demised, without the the special 1 

and consent of A., his heirs and 


any covenant in the lease—and setting out @ 
ee 
endant, stated, that, after the making of these 
indentures, &c., the plaintiff did set over and 
part with the said indenture of lease and the 
term thereby created, within the true 
and tmeaning of the exid indenture of louse, and 
the proviso and condition for re-entry therem 
contained, fo wit, 5 sore ys — end 
mortgaging the seid indenture 0 ease to and 
with certasn creditors, paper °C, without 
the consent of A. or of the defendant. 
plaintiff ied, that he did not set over or 
part with the said indenture of lease, or the 
term thereby created, within the true intent 
-aplsma en, gh tre tpaigehppacirabsbriger ames 


led. soo 
indenture with the seid oupposed creditors, 


credilors, 
et formd: Held, bad, on 


isi 


| ptt 


rt 


i 


that th tho piaietl have dened a = 
at the 
rally that ot had peed, i¢c., im any 
manner with the indenture, instead of 
confining the i jeeue to the particular mode of 
parting with it, im stated under a 
scilicet, in the 
Another plea stated, that during the term the 
plaintiff sowed and took off and from 50 acres 
of the arable lands demised, more than 
of corn successively ; and that he did 
not nor would every 3rd year summer-fallow or 
lay the said arable lands or an thereaf 
down with rye-grass, &c., nor nor would 
plant with potatoes, nor sow with peas, which 
The plist’ re or in —— hoed, &e. 
aintiff replied—that id mot at 
time during the term, sew or take off or feos 
the arable lands, or any part thereof, more than 
two crops of any sort of grain succeesively— 
and in every 3rd year did summer-fallow a part, 
consisting hast 50 oe did lay down ger 
clever a a 
50 other acres, with E geted per poe 
other part, consisting of 50 other acres, with 
as,and the residue of the arable land with 
2, which were twice well hoed, &c.; and 
that there was not at any time during the said 
demise, any portion of the said arable lands m 
the indenture contained which the plaintiff did 
not every 3rd year either summer or lay 


r | 


1. Construction of.—In trespass for breaking | down with rye-grass and clover-seeds, or plant 


™~ 
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with potatoes, or sow with peas or beans which contract a service to be 


were twice well hoed ; con 


to the covenant |is to be paid 
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ormed by A. for B. 


id for in s, A. cannot declare in 


of the plaintiff in the indenture in that behalf | debt for the value of the service, but must sue 


contained, &c.; comcinding to the country: 
a special demurrer to the replication, 


the tenant would sof take more than two c 

of grain m succession—and that he would 

certain other things; that the plea correctly 
averred a breach of the lst branch of the cove- 
nant, but did not show a breach of the 2nd, 
masmuch as it did not negative the sowing with 
beans ; and that the replication, which con- 
tamed a direct traverse of the breach well al- 


uried part of a plea, is goo, narwideektading 
part of a plea, ie good, notwi ing 
the introduction of i ial matter in the 
plea. Hammond v. Colls, 1 C. B. 916. 

2. In an action upon a covenant by the de- 
fendant, that he would pay over to the plaintiff 
the ist fruits or which should be first 
realized, and ‘‘ be at the disposition of the de- 
fendant,” under a sequestration, “ forthwith 
upon the receipt thereof,” the declaration al- 
leged, that divers moneys, being 1st fruits and 

,» were realized, and were at the dispo- 
sition of the defendant, and that he had not 
paid them overto the plaintiff: Held, sufficient, 
On special dernurrer, and that it was not neces- 
ye aver actual receipt of the money by the 

dant. Smith v. Nesbitt, 2 C. B. 286. 
And see Coal Lease; Recitals in Deed. 


COVERTURE. 

Circumstantial and informal plea.—To a 
count — the maker of a promissory note, 
he pleaded in bar, that at the time of meking 
the note, the plaintiff was the wife of A., that 
the consideration for the note was the loan of 
Money of A. advanced by the plaintiff to the de- 

: without A.’s authority and against his 
will, that the plaintiff took t 
and still holds the same without the authority 


and against the will of A., and that he never | 


any property in or right to the note: Held, 


an informal plea of covertare. Guyard y. Sut- | demurs specially to several 


ton, 3 C. B. 153. 


DANGRBROUS ANIMAL. 


ee ion in ease stated, = the on 
Wrongfully and maliciously kept a ram, 

—. that he was prone and accustomed to 
attack, butt, and injure mankind : and that the 
said ram, while the defendant so kept the same, 
attacked, butted, and threw down, and thereby 
hurt the plaintiff: Held, sufficient, on motion 
m arrest of judgment, without showing that the 


endant negligently kept aram. Jackson v. 
Smithson, 15 M. & W. 563. 
Case cited in the judgment: May v. Burdett, de- 


cided io Q. B. in Trin. Term, 1846. 


DEBT. 
1. Where not maintainable in respect of a 


*pecial contract.— Where by the terms of a! tendered and offered to de 


covenant set out was two-fold—tbat | of the 


note, and held special demurrer, that the 


on the ial contract. 

But if B., by his own act, render the delivery 
goods impossible, A. may sue in debt for 
the value of the service. 

So, if B. allow the goods to be sold under an 
execution against him. Keys-v. Harwood, 2 
C. B. 905. 

Case cited in the jud nt: Baines y. Payne, 1 

Chitty on Pleedinge (8 ed.) 357. ~ 


2. Payment.—‘“‘ Causes of action.”—In an 
action of debt, a plea of payment in satisfaction 
and discharge of the causes of action in the dee 
claration mentioned, is a plea to the damages 
as well as the debt. Thiston v. Barrington, 4 
D. & L. 273. 

3. Payment tn satisfaction.—In debt, a plea 
of payment of a sum of money, in satisfaction 
of all the causes of action in the declaration 
mentioned, is an answer as well to the damages 
as to the debt. Triston v. Barrington, 16 
M. & W. 61. 


And see Set-off, 1. 


DE INJURIA. 
Trespass.—Heriot.—De injurid is a good re- 
plication to a plea in ap pra justifying, as lord 
of a manor, the seizure of the best beast as a 
heriot. Price v. Woodhouse, 4 D. & L. 286. 
See Argumentative Averment, 1; Heriot 


Custom. 


DEMURRER. 


1, Plea amoutting to non assumpsit.—Decla- 
ration upon an a ent whereby it was con- 
tracte:! that the plaintiff should supply, and the 
defendant receive, certain bales of wool, and 
alleging as a breach the refusal of the defendant 
to receive; plea, that the wool contracted for 
was to be according to sample, but the wool 
tendered was inferior to the sample: Held, on 
plea was not bad, as 
amounting to now assumpsit. Sieveking v. 
Dutton, 4 D. & L. 197. 

2. Statement of grounds. — Where a party 

leas, &c., om the 
same Digg the causes of demurrer to all 
after the first are sufficiently stated by saying 
that the plea, &c., is insufficient “for the like 
causes and grounds of objection which have 
been taken to the said plea.” Braham v. 
Watkins, 16 M. & W. 77. 

And see Duplicity ; Frivolous Demurrer ; 
Grounds of Demurrer ; Joinder in Demurrer ; 


DETINUE, 


1, Special bailment.—To a declaration in 
detinue upon a special bailment of scrip certi- 
ficates to be re-delivered to the plaintiff on pay- 
ment of a sum of money, the defendant pleaded 
that the scrip was deposited as a ra and 
security for money advanced by him to the 
plaintiff, and that on “x age thereof he 

iver up and return 
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to the plaintiff the scrip certificates which the 
plaintiff then refused to accept and receive. 

~ Held, on special demurrer, that the word 
“‘ detain ” in detinue means an adverse deten- 
tion, and that consequently the plea was bad, 
as amounting to non detinet. In a declaration 
in detinue, the allegation of bailment, whether 
common or special, is mere sur luesge, and 
not traversable. Clements v. Flight, 4 D. & L. 
261. 


Cases cited in the judgment: Whitehead v, Har- 
rison, 6 Q. B. 423; Gledstane v. Hewitt, 1 C. 
& J. 565, 


2. Detinue.—Declaration alleged, that plaintiff 
delivered certain paper-writings, purporting to 
be scrip certificates for shares, to defendant, to 
be re-delivered, on request, after payment to 
him of a certain sum, averring that that sum 
was paid to defendant. Breach, that defendant 
hath not delivered the paper-writings, though 
requested, but “detains” the same. Plea, 
that they were deposited with defendant as a 
pledge and security for 2102. advanced by him 
to plaintiff, and that, on payment of that sum, 
defendant tendered and offered to deliver u 
and return them to plaintiff, who then refus 
to receive them: Held, on demurrer, that this 
plea was bad, for denying the detention argu- 
mentatively, and for amounting to non detinet. 
The detention complained of was an adverse 
detention, because the word “ detain” in a 
declaration in detinue means, that defendant 
withholds the goods, and prevents plaintiff from 
having possession of them. 

The bailment stated in the declaration in 
detinue, whether it was general or special, is 
surplusage, and not traversable, the gist of the 
action being the detainer of plaintiff’s goods. 
Clements v. Flight, 16 M. & W. 42. 


DISTRESS. 
See Trespass, 3. 


DOUBIFB PLBADING,. 


Bar and further mawmtenance. — The court 
refused to allow a defendant to plead a 
plea in bar of the further maintenance of the 
action, together with a plea in bar of the action 
generally. Suckling v. Wilson, 4 D. & L. 
167. 

DUPLICITY. 


Satisfaction and discharge. — Demurrer. — 
Where to a count on a bill of exchange the de- 
fendant pleaded the delivery and acceptance by 
the plaintiff of his, the defendant’s, own pro- 
missory note, payable on demand, for and 
on account of such bill of exchange and the 
causes of action in respect thereof, and then 
further alleged that the plaintiff afterwards 
agreed to accept and did accept the warrant of 
attorney to confess judgment of a third party, 
in full discharge and satisfaction of the said 
promissory note, and of all causes of action in 
respect thereof, and of the causes of action in 
the said count on the bill of exchange men- 
tioned. Held, that the plea only set up one de- 
fence by way of satisfaction and discharge, and 


~. 


menced in Hil. T. 1841, 
mortgage deed of the date of 1824, the term 
was stated to be 11 years from the date of the 
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was not bad for duplicity. Fearne v. Corkrane, 
34 L. O. 81. 


And see Accord and Satisfaction, 2. 


EJECTMENT. 


Amendment.—In an action of ejectment com- 
by a mo on 2 


demise, 22nd of June, 1831. The defendant 
was admitted to defend as landlord, and the 
cause was set down for trial at the summer 
assizes, 1841, when, upon terms of arrange- 
ment being proposed by the defendant, the 
plaintiff countermanded his notice of trial. Ne- 
gotiations had since been going on between the 
parties till March 1846, when they were broken 


off, and notice of trial again given for the spring 
assizes, 1846. The 
covered that the term demised had expired, 
countermanded his notice of trial. The court 
made absolute a rule 
the plaintiff to amend the declaration and issue, 
by inserting the term of 20 for 11 years, or by 
altering the date of the demise. Doe d. Rabbits 
v. Welch, 4 D. & L. 115. 


plaintiff then having dis- 


rmitting the lessor of 


ESTOPPEL. 


1. Damages.—Cross action.—To a deciara- 


tion for unskilfully constructing a kitchen 
range, the defendants pleaded, by way of es- 


toppel, that they:sued the now plaintiff for the 
price of constructing the range, and that he 
pleaded payment into court of 42/., which the 
now defendants accepted in satisfaction: Held, 
on demurrer, that the plea did not amount. to 
an estoppel, and afforded no answer to the ac- 
tion. Rigge v. Burbidge, 4 D. & L. 1. 

2. Payment into court.—In an action for the 
stipulated price of a specific chattel, the defend- 
ant pleaded payment into court of a sum which 
the plaintiffs took out in satisfaction of the 
cause of action: Held, that the defendant m 
that action was not estopped thereby from eu- 
ing the plaintiffs for negligence in the construc- 
tion of the chattel. Rigge v. Burbidge, 15 
M, & W. 598. 

Case cited in the judgment: Mondel v. Steele, 8 

M, & W. 858. . 


And see Recitals in Deed. 


FEIGNED ISSUE. 
Form of.—A feigned issue in the form of a 


wager, directed under the Interpleader Act, is 


not rendered illegal by the prohibition of 
actions upon wagers in 8 & 9 Vict. c.109. 

The adoption of the form of issue given im 
the schedule to that act is not compulsory. 
Luard v. Butcher, 2 C. B. 858. 


FOREIGN LAW. 


1. Notice of process.—Non-appearance.—In 
assumpsit on a judgment or decree of the 
Tribunal of Commerce at Brussels, the defend- 
ant pleaded, that he was not at any time served 
with any process issuing out of that court, at 
the euit of the plaintiffs, for the causes of action 
upon which the said judgment or decree sas 
obtained, nor had he at any time notice of any 


Analytical Digest of Cases: Common Law Courts. 538 


such process, nor did he appear in the eaid, Case cited in the judgment: Hitchcock v. Wak 
‘court to answer the plaintiffs. ford, 5 Scott, 7 > 6 Dowl, 457. 

. Held, bad, inasmuch as the plea did not GROUNDS OF DEMURRER. 

show that the proceedings against the defendant Ad , ted in the body of 
in the Belgian court were so conducted as to}. dale wn th a plea stat ae h e body of 
deprive the defendant of the opportunity of| ‘> ah oe hi he likeor the plea was 
defending himself therein. Reynolds v. Fenton, | '™® cient for the like gr ounds of objection as 
3 C. B. 187. those taken to a former plea:” Held, a suffi- 


See Argumentative Averment, 1, 2. cient statement of the special causes of de 


_ |murrer. Braham v. Watkins, 4 D. & L. 42. 
2. Liability of foreign prince resident in this} And see Demurrer, 2. 
country.—To an action of debt on an annuity , 
bond executed by the defendant when he was HERIOT CUSTOM. 
reigning Duke of Brunswick, but who was re-| Replication de injurid.—In trespasa for 
sident in this country at the time the action | taking chattels, if the defendant justifies the 
was commenced, a plea, merely alleging that | seizure under a heriot custom, the plaintiff may 
the defendant was a sovereign prince at the/ reply de injurid absque tali causd. And if there 
time the deed was executed, was held no an-| are several pleas claiming several heriots in re- 
swer to the action, the plea not showing that! spect of different tenements, one replication de 
the defendant was a sovereign prince at the|injurid will suffice. Price v. Woodhouse, 16 
time the action was brought and plea pleaded, | M. & W. 1. 
nor that the deed was executed in respect ofa| See De Injurid. 
subject-matter which when made could not be 
HUSBAND AND WIFR, 


enforced by law in the country in which it was 
made Me 1. Abatement or bar.—In an action by hus- 


unden v. The Duke of Brunswick, 
34 L. O. 204. band and wife for slander of the wife, a plea 
that she is not the wife of the plaintiff, is a 


FRIVOLOUS DEMURRER. . , 
l bar. t : , 
1. Signing judgment on the whole record.— good - 30. ar. Chantler v. Lindsey, 4 


Where a demurrer clearly frivolous was pleaded| 9 Abatement.—T'o an action by husband 


to one of several replications by a defendant, | and wife for slander of the wife, a plea that the 
who was under terms of pleading issuably, &c., | female plaintiff was not the wife of the other 
the court gave the plaintiff leave to sign judg-/ pjaintiff, is a good plea in bar. Chantler vy. 
ment on the whole record as for want of a plea; | 7; ey, 16 M. & W. 82. 


unless the defendant consented to strike out 
the pleadings ending with the demurrer, and ISSUABLE PLEA. | 
1. Cross action.—The plaintiffs declared on 


¥ the costs of the application and of prepar- 
rng for the trial which had been lost, and take | an agreement, that the defendants should fur- 
short notice of trial. Tucker v. Barnesley, 4| nish the plaintiffs with a steam-engine by a 
D. & L. 292. | specified time, to be paid for by instalments, 
2. Signing judgment.—Irregularity.—In an| payable at certain times, with reference to the 
action by drawer against acceptor of a bill of| progress of the work: Breach, that the steam- 
exchange, the defendant pleaded, (amongst) engine was not furnished by the specified time. 
other pleas concluding to the country,) that/ A plea alleging the non-payment of the 2nd in- 
the plaintiff indorsed the bill to a person un-|stalment, though due with reference to the 
known, who, at the time of the commencement | work done, according to the terms of the agree- 
of the suit, was the holder thereof, and entitled | ment, held, to be an issuable plea. Zuluetay. 

to sue the defendant thereon. The plaintiff; Miller, 4 D. & L. 186. 
replied that the said person was not at thetime| Cuases cited in the judgment: Steele v. Harmer, 
of the commencement of the suit the holder of 14 M. & W. 136; 2 D.& L. 861; Mackay v. 
Wood, 7 M. & W, 420; 9 Dowl, 278. 


the bill, concluding to the country. The plain- 
2. A plea framed fairly to raise the question 


tiff having added the similiters and delivered 
whether the action ie not rendered unmaintain- 


the issue, the defendant struck out the similiter 
to the above replication, and demurred specially.| 311. by reason of the non-performance of an 
alleged condition precedent, is an issuable plea. 


A judge at chambers ordered the demurrer to 
be set aside as frivolous, and that the plaintiff| 7 jp ota y. Miller, 2 C. B. 895. 
Cases cited in the judgment: Steele yr. Harmer, 


be at sagas sign 7 yprpaenal on the plea in 
estion. e plaintiff signed judgment on ‘ 

chat plea, tried the other fees and obtained a rag & W. 1395 Mackay v. Wood, 7 M. & W. 

verdict, the defendant not appearing at the ° 

trial. On motion to rescind the judge’s order, _ SOINDER IN DEMURRER. 

and set aside the trial and subsequent proceed-|__1. Simsltter. — Issue.—The rule of Hilary 

ings : Held, that, as the rule did not ask to set| Term, 4 Will. 4, c. 108, is qualified and altered 

aide the issue, there was no irregularity in the| by the rule of Hilary Term, 4 Will. 4, c. 3; 

trial: Held, also, (Alderson, B., dissentiente,)| therefore, where the plaintiff replied by taking 

that the judgment signed was irregular, there| issue on some pleas and demurred to others, 
i pleas on the record covering the; and added the similiters and joinders in de- 


whole cause of action, Tulbot v. B , 4| murrer and delivered the issue : Held, i 
D. & L. 306. | as under the latter rule; the defendant was not 


LLL 


So  — oO _ —_ - —_- ——— _—)” 


an in demsurrer until four alee 
eaemhuLow 


E 
e 
5 


sitered the Res Gen. H. T. 2 W. 4,1, 108, 
t laintiff was irregular in i 
the joinders ib demrarrer. Cooke y. Blake, 4 
D, L. 813. 
Case cited in the judgment: Jones v. Key, 2 C. 
& M, 340; 2 Dowl. 265, 


JOINT CONTRACTORS. 

Abatement.— Pendency of action.—In an 
action against one of several joint contrac- 
tors, the defendant cannot plead in abate- 
ment the pendency of another action for the 
sume cause against another co-contractor; but 
he should plead in abatement the non-joinder 
of the joint contractor: and if a second action 
be brought against all, the pendency of the 
former action against the other joint con- 
tractor may be pleaded. Henry v. Goldney, 
4D. & L. 6. 

And see Non-joinder. 

JUBTIFICATION, 

Bailiff of inferior court.—In trover, the de- 
fendant pleaded, that the supposed grievance 
was committed after the passing of the 7 Vict. 
c. 19, and within the jurisdiction of the inferior 
court thereinafter mentioned ; and that, before 
and at the time of the grievance, the defendant 
had been duly appointed to act as a bailiff in 
the execution of the process of the court of the 
Tolzey of Bristol, which then, and at the time 
of the passing of the said act of parliament, 


had, by charter, jurisdiction for the recovery of | 


debts and damages in personal actions arising 
within the city and county of Bristol; and the 
defendant then became and was, and thence- 
forth until and at, &c., was a bailiff of the said 
court; and that no notice of action was given 
to him pursuant to the said act. 

Heid, on demurrer, 1st, that the plea brought 
the defendant within the protection of the 8th 
section of that act ; 2ndly, that the jurisdiction 
of the inferior court was sufficiently shown; 
3rdly, that the defendant’s duty as bailiff was 
sufficiently set forth. Braham v. Watkins, 16 
M. & W. 77. 

Case cited in the judgment: Haghes v. Buck- 

Jand, 15 M. & W.346. : 


And see Trespass, 1, 2. 





[This Section of the Digest is sub-divided on 
account of its length. The remainder will ap- 
pear in the next number. Our readers will ob- 
Nerve that we continue to add a Statement of the 
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Gases cited in the Judgments, It will be found 


that the cases to which theee netes are attached, 


are generally of more importance thea the rest. 


THE EDITOR'S LETTER BOX. 


Tax uext volume of the Legal Observer 
will be farther enlarged, im order to increass 
the number and vaiue of the Reports or Rz- 
cent Decisions, without curtailing any of 
the Original Articles, or select Information, for 
which the Work has been distinguished. 

The Contents of each Number will be ar- 
ranged as follows :— 

let. Original articles on all projected altera- 
tions in the Law and Practice;— the state 
of the Profession and measures for its im- 
provement; — New Statutes, with explana- 
tory notes and disquisitions on their con- 
struction ;—Parliamentary Bills, Reports and 
Returns : —Notes or Commentaries on import- 
ant Decisions in Common Law, Equity, and 
Conveyancing :—the Law of Railways, Insur- 
ance, and other Joint Stock Companies :—Re- 
view of New Books :—The Law of Attorneys 
and Costs, and the Examination of Articled 
Clerks : — Proceedings of Law Societies :— 
Legal Biography ; Correspondence; Profes- 
sional Lists, &c. 

2nd. Original and early Reports of every 
important Decision in all the Superior Courts, 
by Barristers of the several Courts: — New 
Rules and Orders of Court; an Analytical 
Digest of all Reported Cases in all the Courte— 
classified according to the leading subjects ad- 
judicated upon ;—Cause Lists ;—Circuits ;— 
Sittings ; and every other information relating 
to the business of all the courts. 


The further letters on the jurisdiction of the 
New County Courtsi,n summoning debtors 
under unsatisfied judgments obtained previous 
to the passing of the New County Court Act, 
reached us too late for the present number, but 
shall be attended to in the next. 

a a “eS Lhegreac al is Pe acai that the 
university degree, to be avai in shortening 
the tiene of erviee under articles of clerkship, 
should be taken before he was articled. 

*.* Communications for the poe ge Almanec, 
‘Year-Book, Remembrancer, rig Ped 
1848, should be sent, addressed to the Editor, 
at. Maxwell and Sons, 32, Bell Yard, 
Lincoln's Inn, - <4 : 


She Regal 
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———* Quod magis ad nos 
Pertinet, et nescire malum est,’agitamus.” 


Hoaat. 





THE PUBLIC, THE PROFESSION, | garded as a set of persons whom it is not 


AND THE COUNTY COURTS. 





It is a remarkable fact, that while the 
profession has been almost silent under the 
injury and insult inflicted by the establish- 
ment of the New County Courts, the public 


simply allowable, but decidedly laudable, 
to victimise. It has, therefore, become 
the fashion to believe that the best way to 
improve the law is to degrade, and, as far 
as possible, exterminate its professors, 
until every man, acting as his own lawyer, 


has been clamorous against the working of|has, in accordance with the proverb, “a 


a measure which was to bring justice home 
to the door of every man with cheapness 
andexpedition. We admire the philosophy, 
and approve the policy, of our professional 
brethren, in leaving the community to find 
out Py experience the inconvenience and 
hardship that must arise from the mode of 
practice adopted in the new tribunals. It 
would have been vain for the attorneys to 
raise their voices against the deliberate in- 
justice of taking from them a very large 


portion of that employment on the faith of | physician. 


which they have prepared themselves for 
their profesion at a considerable expense ; 
and were they to complain of the insult 
passed upon them by the wretched scale 
of fees, according to which their services 
are estimated under the new act, the 
would meet with little sympathy. ‘Their 
remonstrances would, of course, be attri- 
buted to interested motives; for, although 
self-preservation is admitted to be the first 
of natural Jaws, which all men are bound 
to ney the lawyers themselves are not 
allowe to do so, without their alleged ra- 
pacity being denounced by an unjust and 
senseless clamour. The interests of all 
other professions are admitted to be en- 
titled to some consideration, but the body 
of legal practitioners, who pay in admis- 
810n stamps and yearly certificates a much 
sum than any other class, are re- 
OL. xxx1v. No, 1,023. 


fool for his client.” This consummation 
has been most materially advanced by the 
late County Courts Act, and the suitors 
are beginning to find that the old saying is 
fearfully realized. It was not to be ex- 
pected that the science of law could be 
rendered more simple or effectual b 

superseding those who have made it their 
study, any more than it could be hoped 
that the medical art would be advanced - 
by discouraging the employment of the 
There would be a general 
outcry against a proposition to provide for 
the better preservation of the public health 
by inviting every man to doctor himself 
and become his own patient, yet when the 
same principle is applied to the law, the 
asurdity is hailed as something approach- 
ing very nearly to the perfection of wisdom 
and enlightenment. 

Notwithstanding the vulgar prejudice 
which attributes mercenary motives to the 
professors of the law in their hostility to 
those rash and intemperate innovations 
that pass under the general name of 
reform, we may declare, without fear of 
contradiction, that, as a whole, there is no 
class of men so ready to forego their indi 
vidual advantage for the general benefit. 
All the salutary changes that have taken 

lace ; all the real amendments that have 
been introduced into our ‘legal system 
cc 
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within the last few years, have been sug- 
gested by professional men, who have had 
the general support of the whole body 
their brethren in every measure of actual 
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fitable occupations are neglected, or they 
employ professional assistance at their own 


of | private cost, or—worst alternative of all— 


place themselves in the hands of some of 


improvement by which the public could|those unauthorised harpies, to whom the 


profi. There is something, therefore, 


new act gives ample encouragement. The 


very illiberal in treating the opposition of | public will not, and indeed cannot, act for 


lawyers to certain measures of so-called 
legal reform as the result of sordid feeling, 
when the hostility shown towards new 
schemes is in most cases dictated by a just 
perception of their total impracticability or 
utter worthlessness. 

It is, perhaps, as well that the public 
should now and then be made to feel tlie 
inconvenient consequences of a delusion 
which the sufferers have fallen into with 
wilful alacrity. Like the frogs in the fable, 
who complained to Jupiter without cause, 
and obtained in succession a stork and a 
log, the public will find in the County 
Courts Act the properties of both these 
gifts combined, for there are already loud 
complaints of the voracity with which 
money is swallowed up in fees, and of the 
machinery proving an immovable log to the 
suitors through their being deprived of 
professional assistance in working it. The 
pretence of cheapness in the carrying out 
of the new measure is found to be the 
hollowest of all hollow delusions, for the 
act proceeds upon the ridiculously crro- 
neous principle that a man must effect a 
saving by acting for himself instead of 
paying another to perform for him the 
service he requires. According to this 
doctrine, an individual having to send a 
letter to Liverpool had better take it him- 
self and save the postage,—a case which, 
though an extreme one, is analogous to the 
presumption of the framers of the County 
Courts Act, that suitors will be benefited 
by p airaglan: in person instead of delegat- 
ing their business to a legal practitioner re- 
ceiving a fair remuncration for his services. 

We cannot believe that the public will 
patiently submit to a burden that hkhs 
already proved most vexatious in various 
ways ; and we therefore confidently expect 
that in the ensuing session many of the 
evils of the County Courts Act will be 
remedied. The hopeless absurdity of dis- 
pensing with legal assistance is already so 
manifest, that this ruinous piece of experi- 
mental quackery must be promptly got rid 
of, Already it is practically nearly at an end, 
Fu i1€ engaged in business either abandon 

« uns which they can only sustain 

«« about the precincts of a County 

aot g@ pours, during which their pro- 
i 


themselves in the County Courts, without 
the most serious inconvenience and loss ; 
but, as the scale of fees allowed will not 
remunerate respectable men, it follows as 
an inevitable result that pettifoggers and 
pretenders will step in to take whatever 
théy can get from the suitors who are 
abandoned entirely to the mercy of these 
operators on their ignorance and helpless- 
ness. The newspapers have already 
teemed with reported cases of hardship, 
besides numerous letters of complaint from 
those who have experienced the working 
of this measure for bringing home justice 
to every man's door,—provided every man 
can carry it home himself, which he is 
about as able to do, in some instances, as 
he would be to transport to his own abode 
a quantity of heavy goods without the in- 
tervention ofa carrier. 


COMMERCIAL FAILURES. 
AVOIDANCE OF THE 
COURT OF BANKRUPTCY. 





Since the first week in August, above 
forty commercial houses, placed by the 
magnitude of their mercantile transactions 
in the first class, have unfortunately been 
compelled to suspend their payments ; 
and singular as it might seem, up to the 
period when we write, in no instance have 
we heard that the partners in any of the 
insolvent firms have been made bank- 
rupt. In ordinary cases, when a mer- 
chant or a tradesman avows himself to be 
unable to meet his pecuniary engage- 
ments, his name appears in the next 
Gazette under the List of Bankrupts, quite 
as a matter of course. How the leviathans 
of commerce escape from the meshes of 
the law, in which not only the dolphins, 
but the minnows, are inevitably caught, is 
a mystery productive of much speculative 
observation. 

The course of proceeding by which the 
Court of Bankruptcy has been avoided in 
the instances alluded to, is simple enough, 
and has become perfectly notorious. The 
defaulters call their se Aes together, lay 
before them a statement of assets, debts, 
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and liabilities, and it is agreed, without 
more, that the affairs of the defaulting 
house shall be wound up with the least 
possible delay, under an assignment to 
trustees for the benefit of creditors, or 
else what is called ‘a deed of Inspection.” 
A competent accountant is employed, 
the assets, whatever they may be, col- 
lected, and the amount distributed rateably 
amongst the creditors. The uniform 
adoption of such a course of proceeding, in 
numerous instances, evidences the exist- 
ence of mutual confidence in a remarkable 
degree amongst all the parties concerned. 
If the creditors of firms failing for large 
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to such cases, either the constitution of 
the tribunal or its administration must be 
defective. We fear it must be conceded 
that the mode in which the Bankrupt 
Laws are administered is not satisfactory 
to the commercial community. ‘There is 
an absence of uniformity in the decisions 
of the commissioners upon many points of 
grave importance. Leniency and severity 
are frequently meted out to bankrupts 
upon principles quite unintelligible to com- 
mercial men. No one can predicate with 
confidence in what tone and temper the 
complaint of a creditor will be entertained, 
or the explanation of a bankrupt received. 
The arrangement of business in the several 


SS 


amounts entertained the slightest suspicion 

that there was any wilful mis-statement or| courts is peculiarly inconvenient and ob- 
concealment of the affairs of the insolvent |jectionable to men of business, and the 
houses, or that any fraudulent preference | expenses of working a fiat are constantly 
or appropriation of property was contem-| complained of, as being altogether dispro- 
plated, it is not probable that they would portioned to the benefit derived in ordinary 
voluntarily relinquish the facilities afforded | cases from the machinery which the court 
by the Bankrupt Laws for the investigation | supplies. — 

ofa bankrupt’s affairs, and the recovery of} In reference to the expense of working 
property improperly withheld or trans-|a fiat, we believe great misconception 
ferred. On the other hand, an insolvent! prevails, and deem it more than doubtful 
who assigns the whole of his effects for the| whether an estate of large amount could 
benefit of his creditors, must have a full be realized and divided under any system 
reliamce on their liberality and honour,| more economical. The sum of 30/., paid 
when he depends on them for present pro- | to the Accountant-General under the stat. 
tection and future indemnity, in preference! 1 & 2 W. 4, c. 56, ss. 46 and 50, although 
to the legal protection and indemnity in- ‘bbjectionable upon principle in every case, 
sured by a certificate of conformity under and operating most unfairly in cases where 
the Bankruptcy Acts. The prevalence of| there are little or no assets, is compara- 
such a feeling, at a period when so much ' tively an insignificant item when there is 


has occurred to shake commercial confi- 
dence, is creditable to all parties concerned, 
aod affords matter for congratulation and 
just pride. 

The high charactet for probity and 
honour previously maintained by the seve- 








an estate of magnitude to administer. We 
have reason to think that the scale of re- 
muneration to official assignees is not pre- 
cisely the same in the courts of any two 
commissioners ; but we learn from a letter 
printed for private circulation during the 


ral parties connected with the houses which | present year, and addressed by Mr. Com- 
have recently fallen under a pressure of| missioner Fane to the Secretary of Bank- 


unparalleled severity, explains and ac- 


counts, perhaps, in some _ considerable | 


Measure, for the different course pursued 


rupts, on the remuneration of official 
assignees in Bankruptcy, that the average 
amount received by the official assignees 


in their cases, and adopted in other in-!in that learned commissioner's court is 


stances, where men engaged in trade or 
commerce have failed in their engage- 
ments. We cannot escape from the con- 
clusion, however, that creditors and debtors 
Concur in thinking the affairs of bank- 
tupt houses of high character better and 
more advantageously administered by 
private arrangement than by an arrange- 
ment effected by law and carried out under 
the authority ofa fiat in bankruptcy. If all 
Concerned in a series of sctainanedal Alves: 
by universal consent decline to resort to 
& tribunal especially established with a view 


about 24 per cent.; but when the assets 
to be divided exceed 25,000/., the remu- 
neration is little more than one per cent, an 
amount which can scarcely be considered 
excessive, if the importance of the func- 
tions the official assignee is called upon to 
perform be fairly considered. As to the 
solicitor’s bill of costs under a fiat in Bank- 
ruptcy, it is subjected in every case to a 
rigid taxation, and usually falls short of 
the amount to which a solicitor is entitled 
for his services, when the affairs of a bank- 
rupt house are wound up under a Eee 
cc 


§60 Commercial Failures—Avoidance of the Court.of Bankrugteys—New Statutes. 


arrangement. The charges made by ac-|it is expedient further to facilitate. proceedings 
countants for remuneration: in such fis under the said recited act in the cases herem- 
frequently, we understand, exceed the ag- after ——— Be it — i Hage Queen’s 
gregate amount of the solicitor’s bill, and or coneaegsr the ten he Crinteuat seat pana 
eé per centage to which the official assig-| 5.4 Commons. in this present 
nee would be entitled, if the estate were} assembled, and by the authority of the ams, 
administered under the Bankrupt Lawa. That where an action, suit, or difference shall 
The reluctance to force defaulting houses | be pending concerning the title of any manor, 
to the Court of Bankrnptcy, so far as it is|land, or right ortoan estate or interest therem, 
founded on an apprehension of the sup- . which the actual owner would, under the 
posed expenses incidental to that course of —— fr said at io (m cbse sed 
rocedure, we believe to be ill-considered. beted les tema prc Hh _Seighaiad ee 
ee ng any appbcaton 
The other grounds of objection to that | or ing may be made or be pendeg 
tribunal are, rhaps, not altogether aie the ad ook, the consent of beth the 
visionary. Whilst thus glancing at them, | sons between whom such action, suit ar 


we should perhaps add, that commercial |euce may be pending, to any application, m- 


. ; . closure, or other proceeding under the said act, 
men entertain a decided aversion to the pub- aaah din GAueasid ad tiuk @ meat eke Gaal 


licity which attends nearly everything that 

cccure in the Court of Bankrapteye and C7" othe manor, Ind, or right, or of ek 
that persons who are so unfortunate as to ng action, suit, or difference had been pending. 
fall into embarrassments, strain every nerve| 2. Provision for the case of more thas exe 
to preserve themselves from what is called person claiming to be interested. —Provided al- 
the exposure of passing through the court. | ways, and be it enacted, That where, according 
There is certainly no legitimate reason | ‘© the claim of a party to such action, suit, ar 
why an honest man, in any rank of life, : ifference, fear — eforteaid i would bs “ 
who conforms to the law, and submits to} ch oats lend = sight, | aol fen sai of 
the distribution of his effects by a court of ‘such number or portion, or (as the case may 
competent jurisdiction, should feel that he | require) such non-signification of dissemt by 
can be injured by publicity. The preva-;such number or pertion of the persons who 
lence of such a feeling, however, is un-| Would so become interested, to the application, 


ee and we repeat, that the in- wasrggral: rl rar aber gle —— — 
isposition which debtors and creditorse’ ©" Sulicient in case such Clam 
page - ;established shall be valent to the consent 
mutually exhibit to avail themselves of the | $+ the pasty 60 eeidar a ler the provisions of 
act. 














Bankrupt Laws must be ascribed, in aj this 
great degree, if not altogether, to the ad-| 3.. Saving rights of the Crown and othera, to 
ministration of those laws, which is alike, the soil of encroachments.—And be it enacted 
unsatisfactory to the commercial.and trad- | — declar — “= where ira or 
ing community, as to the legal ion, | been inclosed, by wa enc o 
ng munity, as to the legal profession otherwise, from a tered a ae inclomt 
20 
NEW STATUTES EFFECTING ALTERA.-' years next preceding the dey of the frst meet 
TIONS IN THE LAW.. ing for the examination of claims in the master 
of an inclosure under the provisions of the ead 
COMMONS INCLOSURE. ees and —— —_ = — ~_— the 
10 & 11 Vier. c. 111. id act provided, be di ” 
An Act to extend the Provisions of the Act for ead tence waar the Big so a 
ad apegely and Improvement of Commons. | inclogure under the provisions of the said act, 
(July 23, 1847.] nor any consents or orders previous thereto, 
1. a ce. 118. (ype the MP ie shall be taken to divest, defeat, or pre} 
manor, Sc. is litigated, the consent th | any property, estate, right, or title of 
claimants to be equivalent to consent of an aetual | jesty or of any other person in or to the lands 
owner.— Whereas an act was in the ses-|so inclosed for 20 years or upwards as afor- 
sion of parliament holden in the 8 & 9 Vict. c.| said, or the mi or substrata under the 
118, intituled “An Act to facilitate the In-/ same, or in or to any rent or payment payable 
closure and Improvement of Commons and |in respect thereof (except only any rights of 
Lands held in common, the Exchange of | common intended to be aaaed the i- 
eprered apchaned “se apie oe nba p her reed made af lead exantt 
prov or ive or i 4. ibe made of land, excepting 
executions, and for the Non-execution of or sioueus aleala and easements.—And be 
the Powers of general and local Inclosure| it enacted, That where an exchange shall be 
Acts; and to provide for the Revival- of | made under the said act of lands not subject to 
such powers in certain cases: And whereas | be inclosed under such act, or of lands subject 








I 


for an inclosure shall be pending, it shall and 
may be lawful for the commissioners, in con- 


such exchange, to except or reserve out of such 
exchange the property or right of or to all or 


t 


4 ! 
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the & & 9 Vict., contkined concernimg inquies 
as to the: expediency or inexpedieney of spro- 


posed: inchosure ; and upon the report of such 


the terms of the application for | assistant commissioner it shall be lawful for the: 


commissioners to 


or to abstam from 
proceeding on 8 


application, as they may 


any of the mines or minerals under all or any | think fit; and it shall be lawful for the com- 


part of'the land given by both or either of the | 


together with rights and easements for 
or auxiliary to the exercise or 


right or property 


amd minerals shail or shall not be reserved) 
eneh rights of way and other easements as the 
ies to such application may have agreed on. 

5. Recstal of provision as to commissioners 
sap ing to amend any award under 
act, &c. until notice of application shall 

have been given by advertisement, &c. Rectted 
provision repealed, and if commissioners think 
-to 


it on any application, they may refér 
ihe to an assistant commissioner, &c.— 
Asxi whereas by the said recited act of the $3 & 


Q Viet. c. 118, it is provided, that the commnis- 
stoners shall not in any case proceed to amend 
any award under any local act of. inclosure, or 
whder the act of the 7 Will. 4, for facilitating 
the inclosure of open and arable fields in Eng- 
laa and Wales, or to authorize the execution 
ef any power or authority under any such local 
act which shall have been lost or become inea- 
pabie of being executed, as therein ; 
ow to authorize any person to be by them ap. 
pemted as therein mentioned to execute the 
pewers or anthorities of any local act, in the 
place of the commissioner or commissioners 
1 under such loeal act, until notice of 
application shall have been given by adver- 
tisement as therein mentioned; and that in 
eaac, Within two calendar months from the pub- 
leeation of the last of the advertisements, one- 
fourth part in mumber or value of the persons 
imterested, according to the defmrtions therem- 
before contained, in the land to which the 
award so proposed to be amended, or the 
thereof proposed to be amended, should re 
or in the land to be affected by the exercise. of 
such powers or authorities, should give notice 
im writing to the commissioners of their dissent 
from suc “caw the comsaissioners shall 
wot ber on such application; be it 
enacted, That the said recited provision be re- 
pealed; aud that im case the commissioners 
shall think fit to proceed on any such — 
tion as aforesaid the commissioners: shail refer 
such application to.an assistant commissioner, 
and such assistant commissioner shall held 
such meeting or meetings to hear any objections 
which may'be made to such application, and 
any information or evidence which may be 
offered in relation thereto, or to the matter 
thereof, ard shall report bis opinion as to the 


expediency or inexpediency of ding upon 
such na? Seg re regard to all rights 
whieh may be disturbed or affected thereby, in 
soch and in the same manner, and subject to 
such-and the same provisions concermng: mo- 
fices of such meetings, as are in the said act of’ 


missioners (where they shall so think fit)'to 
cause such further meetings to be held, and 
inquiries made in relation to such applhieation, 


dr pears ws 2 poe ie 
4 excepted or reserved | or to rt thereupon, as might have been 
sell ye apes 7 ms areal ae Ft a ¢ 


e in the matter of a proposed in- 
closure, and to give such directions in relation 
to the matter of such application, or to the exect- 
tion of the powers orauthorities thereby proposed 
to be revived or exeeuted, as the circumstances 


any | of each case shall appear to them to require. 


6. Lands taken in exchange, &c. in respect of 
customary lands shall be held to be copyhold, 
and shall be held of the same lord, §&c.—And 
whereas it is provided by the said act that any 
land taken in exchange or on partition or al- 
lotted in respect to copyhold or customary land 
shalt be deemed co hold or customary land, 
aad shall be held of the lord of the same manor 
under the same rent and by the same customs 
and services as the copyhold or customary land 
in reepeet of which it may have heen taken in 
exchange or on partition or allotted was or 
ought to have Ween held, and shall pass in like 
manner as the copyhokd or customary land in 
respect whereof such exchanges, partitions, or 
allotments shall be made: And whereas it is 
expedient to enable the parties so taking such 
lands in exchange or on partition or as allot- 
ments to hold the same of freehold tenure; be 
it enacted, That, by and with the consent of 
the lord of the mamor, and of the parties se 
taking such lands in exchange or on partition 
or as allotments, it shall and may be lawful for 
the said commissioners to declare that the same 
shail be held as of freehold tenure, on such 
terms and conditions as may be agrecd upon 
between the: parties,. and as: may be deemed 
just by the said commissioners, and the same 

d shall be held as freehold accordingly. 

7: Meetings may be adjourned without the at» 
tendance of commissioner or assistant commis- 
sioner.—And be it enaeted, That where notice 
shall have been given of any meeting, whether 
origina lor by adjournment, to be held by the 
commissioners or by an assistant commis- 
sioner, or otherwise, it shall be lawful for the 
commissioners or an assistant commissioner by 
notice to adjourn such meeting, without any 
commissioner or assistant commissioner giving 
attendance for the e of making such ad- 
journment; and where notice shall have been 

iven of a meeting by a valuer, it shall be law- 
fal for him by notice to adjourn such meeting, 
without giving attendance for the purpose of 
sarge. Tortie adjournment. 


&. Notices may be given by the secretary of 
the commissioners, or other person inted for 
that —And be it enacted, That al? no- 


tices by the said act of the 8 & 9 Vict., or by, 
act ‘amending the same or referring thereto, 
or by this act; directed or authorized to be given 


y J 
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by the commissioners and assistant commis- 
sioners respectively, may be given by the se- 
cretary of the commissioners, or by any person 
whom the commissioners or any assistant com- 
missioner, in conformity with the power dele- 
gated to him by the commissioners, may ap- 
point or authorize for that purpose. 

9. Recited act deemed part of this act.—And 
be it enacted, That this act shall be taken to be 
a part of the said recited act of the 8 & 9 Vict., 
and be construed therewith, and with any act 
amending the same or referring thereto. 

10. Act may be amended, &c.— And he it en- 
acted, that this act may be amended or repealed 
by any act to be passed in this session. 





QUAKERS’ AND JEWS’ MARRIAGES. 
10 & 11 Vier. c. 58. 


An Act to remove Doubts as to Quakers’ and 
Jews’ Marriages solemnized before certain 
Periods. [July 2, 1847.] 

Marriages of Quakers and Jews solemnized 
before certain dates declared valid.—W hereas 
doubts have been entertained as to the validity 
of marriages amongst the people called Quakers 
and amongst persons xe tot the Jewish re- 
ligion, solemnized in England before the 1st day 
of July 1847, or in Ireland before the Ist day 
of April 1845, according to the usages of those 
denominations respectively: And whereas it is 
expedient to put an end to such doubts; be it 
therefore dec and enacted by the Queen’s 
most excellent Majesty, by and with the advice 
and consent of the Lords spiritual and tem- 
poral, and Commons, in this present parliament 
assembled, and by the authority of the same, 
That all marriages so solemnized as aforesaid 
were and are good in law to all intents and pur- 
poses whatsoever, provided that the wha to 
such marriage were both Quakers, or both per- 
sons professing the Jewish religion respectively. 


CITY OF LONDON SMALL DEBTS COURT. 


Tus Court, established or enlarged by 10 
& 11 Vict. c. Ixxi., was opened on October 12, 
by Mr. Commissioner Bu 
the Sheriffs’ Court sitting in the 
Queen’s Bench, Guildhall. According to the 
present arrangement, the Sittings will be held 
on Tuesday in each week. The new rules are 
not yet published, but it is expected they will 
be nearly the same as those in the New County 
Courts. They are to be settled and approved 
by the judges of the Superior Courts. 

See the Act, p. 471, and Schedules, 504, ante, 





LECTURES AT THE INCORPORATE 
LAW SOCIETY, 

TueEseE Lectures will commence on Monday, 
the ist November, and be continued every 
Monday and Friday, at 8 o’clock precisely. Mr. 
Miller will lecture on Equity and Bankruptcy ; 
Mr. Maynard on Common Law and Criminal 
Law; and Mr. Naider on Conveyancing. 


. 


k, as the judge of 
urt of 






er ae THE COUNTY 


SUMMONING DEBTORS ON UNSATISFIED 
JUDGMENTS BEFORE THE COUNTY COURTS 
ACT. 

To the Editor of the Legal Observer. 


Sir,—I cannot allow S. H.’s observations 
upon my answer to Tacitum’s inquiry to pass 
unnoticed. I am aware that the inquiry was 
simply “whether a creditor who, previous to 
the passing of the New County Courts Act, 
obtained a judgment for a debt not exceeding 
20/.,can summon the debtor before a judge of 
the New County Courts under the 1st sect. of 
the Small Debts Act, 8 & 9 Vict. c. 127, such 
court at the time of the passing of the act not 
being in existence”—with the addition, “‘ Does 
not the New Act give jurisdiction,” and my 
answer elucidates, by reference to the clauses 
of the New Act, that such act gives jurisdiction 
over certain unsatisfied judgements for that the 
6th sect. of the act repeals the 8 & 9 Vict. ec. 
127, and every other act of parliament thereto- 
fore passed, so far as the same respectively re- 
late to or affect the jurisdiction and practice of 
that court, or give jurisdiction to any court, or 
to any commissioner of the Court of Bank- 
ei with respect to judgments or orders ob- 
tained in that court; that sect. 7 provides for 
proceedings commenced previously to the pass- 
ing of the act; that sect. 98 empowers any 
party who has obtained an unsatisfied judgment 
or order in any court held by virtue of that act 
or under any act repealed by that act for the 

yment of any debt, &c., to obtain a summons, 

c.; and sect. 99 provides for the commitment 
for frauds, &c. in incurring the debt or liability, 
which is the subject of the action in which 
judgment has been obtained, &c. I did not 
say the jurisdiction of the Commissioners of 
Bankruptcy was vested, neither did Tacitum 
inquire if it were, but merely if the New Act 
gave jurisdiction in the matter of his inquiry as 

fore set forth, and my answer elucidated that 
to a certain extent it did. 

The inquiry of Tacitum may be more simply 
answered, (if required), but not more correctly 
$0, by saying that the New Act gives jurisdiction 
in all cases where the judgment has been ob- 
tained in any court held by virtue of that act 
or — any act repealed by that act, but in no 


T. 


METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 


As the Term is approaching and the time 
will soon arrive when the Committee of this 
Association will meet and deliberate on the 


measures to be taken in furtherance of the ob- 
jects of the Association, we recommend such 
of our readers as have delayed sending in their 
names during the Long 
enrol themselves. 


acation, at once to 
It will be well to fortify the 


Local and Personal Acts, declared Public, and to be Judicially Noticed. 


promoters of the society by as large a number 
as possible. “ Union is strength.” Each stick 
separated from the bundle is easily broken: 
Tied toyether no force on earth can prevail. 





LOCAL AND PERSONAL ACTS, 
DECLARED PUBLIC, 
AND TO BE JUDICIALLY NOTICED, 


[ Continued from p. 509. ] 


188. An Act for enabling the London and 
North-western Railway Company to make a 
branch line of railway from Portobello to Wol- 
verhampton ; and for other purposes. 

189. An Act to empower the South Stafford- 
shire Railway Company to make divers branch 
railways ; and for other purposes. 

190. An Act to incorporate the Manchester 
and Lincoln Union Railway and Chesterfield 
and Gainsborough Canal Company with the 
Manchester, Sheffield, and Lincolnshire Rail- 
way Company. 

191. An Act to enable the Midland Railway 
Company to purchase the Mansfield and Pinx- 
ton pally and to alter the same, and to make 
a railway from the Erewash Valley Railway to 
the Nottingham and Manefield Railwa , with 
branches to Mansfield, and also to the Alfreton 
Ironworks. 

192. An Act to vest in the Edinburgh and 
Northern Railway Company the undertaking 
of the low-water pier at Burntisland, and of the 
f between the same and Granton, and to 
enable the said company to extend and improve 
the said pier. 

193. An Act to empower the Boston, Stam- 
ford and Birmingham Railway Company to 
make a branch railway from the Stamford : and 
Wisbech Line of the Boston, Stamford, and 
Birmingham Railway at Wisbech to Wisbech 
Harbour, and to construct certain works at 
Wisbech Harbour. 

194. An Act to authorize an alteration in the 
line of the Cork and Bandon Railway, and an 
extension thereof into the city of Cork, and to 
amend the act relating to the said railway. 

195. An Act to consolidate the Aberdeen 
and Great North of Scotland Railway Com- 


196. An Act for improving, regulating, and 
maintaining the haven of Sandwich in the 
county of Kent. 

197. An Act to enable the mayor, aldermen, 
and burgesses of the borough of Wisbech, to 
raise a sum of money; and for other purposes. 

198. An Act for amending two acts of parlia- 


ment, passed respectively in the 4th year of the 
— of his late Majesty King George the 4th, 
and the 4th and 5th years of the reign of his 


late Majesty King William the 4th, for erecting 
a bridge across the river Shannon, and a float- 
ing dock and other works for the improvement 
of the port of Limerick. 

199. An Act for better opp with 
the — and neighbourhood of Wakefield in 
the West Riding of the county of York. 
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200. An Act for making ag pages the pro- 
visions of an act passe in the last session of 
parliament, intituled “ An Act for the Regula- 
tion of the Legal Quays within the Port of 
London.” 

201. An Act for betler supplying with gas 
the town of Ashton-under-Lyne in the count 
palatine of Lancaster, and the neighbourhoo 
thereof. . 

202. An Act for better supplying with water 
the city of Edinburgh and places adjacent. 

203. An Act to enable the mayor, aldermen, 
and burgesses of the borough of Manchester in 
the county of Lancaster to construct water- 
works for supplying the said borough and 
several places on the line of the said intended 
works with water; and for other purposes. — 

204. An Act for supplying with water certain 
parts of the Staffordshire Potteries and the 
town of Newcastle-under-Lyme, and several 
townships and places a near thereto. 

205. An Act for building a bridge across the: 
river Ouse in the city of York, with approaches 
thereto, and for widening, altering, and improv- 
ing certain streets or thoroughfares within the , 
said city; and for other purposes. 

206. An Act for the more effectually 
assessing, collecting, and levying the poor and 
other rates in the city and county of the city of 
Norwich, and liberties of the same. 

207. An Act for amending the acts relating 
to the police and improvement of the burgh of 
Kilmarnock ; and for other purposes in rela- 
tion thereto. 

208. An Act for extending the municipal 
boundaries of the burgh of Inverness; esta- 
blishing a general system of police therein, and 
regulating the petty customs; and for other 
purposes relating to the said burgh. 

209. An act for deepening, enlarging, im- 
proving, and maintaining the port and harbour 
of Inverness, and the navigation of the river 
Ness, and the quays and piers and other works 
connected therewith ; for regulating the anchor- 
age and shore dues of the eaid port and har- 
bour; and for other purposes relating thereto. 

210. An Act for enabling the Leeds and 
Thirsk Railway Company to deviate the line of 
their railway in Crimple Valley, to alter the 
proposed junction with the York and New- 
castle Railway, and to divert the Leeds, Wort- 
ley, and Stanningley Turnpike Road. 

211. An Act to confirm an agreement be- 
tween the Treasurer and Masters of the Bench 
of the Honourable Society of Lincoln’s Inn in 
the county of Middlesex and the joint vestry of 
the joint parishes of Saint Giles-in-the-Fields 
and Saint George Bloomsbury in the same 
county and the rector and vestry of the separate 
parish of Saint Giles-in-the-Fields. 

212. An Act for incorporating the Land- 
owners Drainage and Inclosure Company, and 
for enabling the owners of settled estates, 
drained, irrigated, inclosed, and improved by 
the said company, to charge the same for the 
purposes of such drainage, inclosure, and im- 
provement. 

213. An Act for repairing and a in re- 

cc 
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Sea Alteraation at.the Quarter. Hessians:—Sgpesior Courts: Lord Chancellor. 


pair the turnpike roads in the county of Ayr; ing excitement of manner displayed. 

for making and maintaining new roads, and) We unaffectedly regret, therefore, if re 

altering and improving existing roads; for) merks, meant to have a general application, 

rendering turnpike certain parish roads; and| 4144 0.01 ey ted be @ particular tram- 

for regulating the statute labour and bridge , e ig bint y ape . flect 

money in the said county. npubegeia ot supposed to re = 
any individual. 


(To be concluded in our next.) 







































RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SEVERAL 
COURTS. 


Qord Chancellor. 
Jones v. Mitchell. Aug. 4, 1847. 
RIGHT TO BEGIN. 


Where both parties petition for a re-hearmg, 
the original petitioner will be allowed to 





ALTERCATION AT THE QUARTER 
SESSIONS. 


It is scarcely necessary to say, on the 
part of this journal, that the several gen- 
tlemen of both branches of the profession 
who are engaged in contributing to its 
pages, have but one main object,—the 
general and permanent good of the whole 


profession. For the most part, our duty me — lis * 
is confined to the collection of the earliest| Bot sides being dissatisfied with the 
ment of Lord hurst on this case, (1 


and most useful information on all legal 
.Subjects, but occasionally it is incumbent 
upon us to give utterance to such observa- 
tions as the interests of the profession may 
require. With the greatest respect for the 


710), petitioned for a second re-hearing 
be cat Lord Chancellor. 

r. Stuart said, that his client was diesatis- 
fied with a portion only of the former decree, 
which part alone he wished to re-argue, and he 
Bench and regard for the Bar, we are | thought he was entitled to begin, as he had 
bound as faithful chroniclers to notice sial egaa a petition for this second re- 
deviation either of the one or the other, | ™* Bs . ; 

. . Mr. J. Parker applied for a re-hearing of the 
from that high course which each has been | .1.), decree, and claimed the right md com- 
accustomed to pursue. We have alw@yS/ ence, as his clients were the original pe- 
endeavoured to exercise our functions with |ritioners for a re-hearing by Lord L 
moderation. An unguarded word may|of the decree in the court below, and now 


have escaned, but the general scope of our | wished to re-open that petition. 
strictures are shaped, we think, with due The Lord Chancellor thought, that the obvi- 


courtesy and measured language. ous course was for the original petitioner to 


We are informed that the observations ™ 
in a former number, relating to an alterca- 
tion at the Middlesex Sessions, are sup- 
posed to have had a personal application, 
which certainly was not intended, and have 
thereby inflicted pain in a quarter emi- 
nently entitled to deference and respect. 
Our remarks were founded altogether upon 
the assumption that the newspaper el ol 
of what was alleged to have occurred at 
the Middlesex Sessions was correct, al- 
théugh from internal evidence we ventured 
to doubt its complete accuracy, and ex- 
pressed our confidence that it would turn 
eut to be exaggerated. We have since 
learned that the newspaper report was in- 
correct in some material particulars, and 
does not give a faithful representation, on 
the whole, of what actually took place. 
We are assured, upan authority in which 
we place implicit confidence, that no ex- 
pression of a coarse or offensive chanacter 
was ad.'ressed from tke bar to the bench, 
on the occasion alluded to, and no urnbe- 





Kaill v. Chadwick. 
MULTIFARIOUSNSSS6. 


{In the report of this case in our last num- 
ber, (p. 545), the following note was inadvert- 
ently omitted. It refers to that part of the 
Lord Chancellor’s judgment in which his 
Lordship observes,—“ Now, it has been de 
cided in numerous cases, and, I think, first fd 
Sir John Leach, that if one entire case is 
out against one defendant, another defendant 
connected only with part of it cannot demur for 
multifariousness.” | 

His Lordehip probably alluded to the case 
of Salvidge und others v. Hyde and others,5 
Madd. 146, where his honour is reported to 
have expressed himself thus :— 

“In order to determine whether a .suit # 
multifarious, or in other worde, contains dis 
tinct matters, the inquiry is not as this defend- 
ant supposes, whether each defendant is coa- 
nected with every branch of the cause, hut 
whether the plaintiff’s bill seeks relief in respeet 
of matters which are in their nature separate 
and distinct. If the object of the suit be aimpla, 
ibut it eoselllg wry + maby persons have s- 


Superior Courts : Lord Clameciler.-—ditdlls.—#%ao-Changdllor.—V.C. Knight Bruce. 908 - 


perme mpi pi in distinct questions which 
arise cat of that si object, it necessarily fol- 
lows that such different persona must be 


beeught before the court, m order that the suit 
a! conclude the whole subject.” 

he demurrer im thie case was subsequently 
allowed by Lord Eldon, (S.C. Jac. 153,) but 
his lordship’s judgment does not impugn the 
principle laid down by S John Leach. Se- 
veral casee on this subject are collected in a 
mate to Mr. Jacob’s Report. 





Rolls Cont. 
Egg v. Devey. July 23, 1847. 


PARTIES. — SUPPLEMENTAL 8UIT.—EXE- 
CUTORS, 

To a supplemental suit for the purpose of 
bringing before the court the representatives 
of a residuary legatec, the exeoutors are 
necessary parties though parties to the ori- 
ginal bill. 

In this case the original bill was filed by A., 


‘Biddles, so commenty called or known.” ‘She 


aleo gave and bequeathed all the reset, residue, 
and remainder of her monies, securities for 
money, and personal estate and effects of what 
nature or kind wheresoever, ~ whether — 
possession or , unto an 

tween her four n and a children, 
namely, T. H. Biddlee, M. Biddles, G. Biddles, 
and the said Frederick Biddles, or s0 comm 
known or called. The-will then contained di- 
rections for investing the seaidue for the benefit 
of her children. ‘The queation now argued be- 
fore the court was, whether the 1,000/. legacy 
was to T, Biddles absolutely, or whether he 
only took it in trust-for Frederick Biddles. 

Mr. Rolt and Mr. Boyle contended, that 
T. Biddles took the 1 absolutely, citing 
Thorp v. Qwen, 2 Hare, 607; Benson v. 
Whittam, 5 Sim. 22 

Mr. Webb, for Frederick Biddles, urged that 
T. Biddles could be considered merely as a 
trustee for him of the fund. 

The Vice-Chancellor said, that if F. Biddles 
had died in the lifetime of the testator, the 


one of the children of four residuary legatees of |legacy would not have lapsed. The testatrix 


B., all of whom were represented in the suit ex- 
cept one, with whom it was alleged that a set- 
tlement had been made, and who was said to 
be dead, without having any legal representa- 
tive. Subsequently to the institution of the 
original suit, administration was taken out to 
this legatee, and the administrator had been 
brought before the court by'a supplemental bill, 
to which none of the defendants to the original 
bill were parties. 

Mr. Kindersley and Mr. Hallett objected, 
that to a supplemental bill for such a purpose, 
the executors must be parties, and cited Jones 
v. Howells, 4 Hare, 341. They suggested, that 
the proper couree would have been to have 
amended the origimal bill by striking out the 
allegation that there was no administrator, and 
making the administrator a party, since it would 
podherasy os wap nai of administration were 

ore the hearing. 

Lord Langdale expressed his opinion, that a 
party who was called upon to account, had a 
right'to know to whom he was to account; but 
the cause proceeded,-on an understanding that 
the costs of the supplemental suit should be 
thrown on the estate, 





VicesQ fancellor of Cnglanvd. 
Ward v. Biddles. July 24, 1847. 


CONSTRUCTION OF A WILL.— TRUST FOR 


MAINTENANCE. 
Where.a sum of money was given to T. B. to 
bring up and maintain F. B., Held, on the 


wonetruction of the will, that the sum :was 
piven absolutely to T. B. 


Warx testatrix, Mary Biddies, ‘by ‘her will |:Colville, jun., 
‘several 
the sum of|:and all agreed that it did not, although, doubt- 
dies, son of|iless, asa matter of pradence, it gen had 
up ‘and |:that effect, and it was o 
Pretlerie k |:tertam any application it moray think fit, or to 


datetl July, 1841, devised as follows : 
“d sive, “device em pea 
10007. to my nephew Thomas Bid 
my brother James Biddles, to bri 
maintain my natural end dear son 


evidently meant to give money for the main- 
tenance of her children, she had expressly done 
so in a subsequent portion of her will, and it 
was im ble to make out a trust of this 
1,0001. for Frederick, especially as he took a 
share of the residue, 





Vices bancellor Bunight Bruce. 
Westby x. Westby. June 3, 1847. 
INFANTS.—S8TAYING PROCEEDINGS. 


A reference to.the Master to inquire which of 
two swits it will be most for the benefit of 
the infants shall be proseouted, does mot, 
as of course, stay the proceedings im the 
suite pending the reference, but the matter 
is in the discretion of the court. 


Two suits were instituted in the name af 
infants for similar purposes, and a reference 
was made to the Master to inquire which of 
the two suits was most for the benefit of the 
infants to be prosecuted. Pending the refer- 
ence, a motion was made on behalf of the plain- 
tiffs in one of the suits, which was opposed on 
the ground of irregularity, the reference being 
a stay to all proceedings in both suits, 

Mr. Cooper, Mr. Russell, Mr. Lee, Mr. 
Torriano, Mr. Haldane, Mr. Steere, and Mr. 
Schomberg, for the several parties. 

The Vice-Chancellor having directed inquiry 
to be made among the registrars on the point, 
whether the common form of order referring it 
to the Master to inquire which of the two euits 
is most op tiaws — of the mfants a the 
effect, as of course, of staymg proceedings in 
both suits pending the reference, Mr. KE. D. 
ed that he had inquired of 
the registrars, including Mr. Colville, 


erally 
to the court to en- 
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direct it to stand over until the report is made- 
In Sullivan v. Sullivan, 2 Mer. 40, the Lord 
Chancellor refers to the practice. He, Mr. 
E. D.C., had looked at the entry of that 
order in the Report Office: it did not contain 
any direction to stay proceedings, nor does the 
common order. The practice is, after report 
made, to apply for an order to stay proceedings 
in the defeated suit. 





Common Pleas. | 
Richardson y. Tubbs. Easter Term, 1847. 


Common Pleas, 


act releases from a rate made for that purpose. 
nor can it make any difference that the rate 
exempted from is one for paving and lighting. 
There could have been no a against the 
rate in dispute, as it was rated as against the 
parish inhabitants, with the exception of those 
on the Norland estate; an action of trespass, 
therefore, was the only proper remedy to try 
the validity of the rate. 
Pashley, for the defendant. Some portion 
of the rate being applicable to paving cannot 
make it a rate for paving and lighting; the 
exemption, therefore, was not made out. Be- 


HIGHWAY RATE.— EXEMPTION UNDER Sides the defendant acting as a justice of the 
LOCAL AND PERSONAL ACT.—TRESPass | peace, cannot be made liable in an action of 


ACT. — TRESPASS AGAINST JUSTICE or ‘respass for the subsequent application of the 


THE PEACE, 


A local and personal act, providing that the’ 
plaintiff, amongst others, being rated under’ 
it, within a certain district, should be “ re-| 
leased and free from all rates and assess- 
ments towards the paving and lighting any 
other street,” &c., exempt the 
plaintiff from liability to be asses or ai 

rate made under the General Highway Act, | 

on the whole parish. | 


The circumstance that part of the latter rate, 
might be applied to paving as well as light- | 
ing, is not sufficient for that purpose, and 
does not render a magistrate tssuing a| 
distress warrant liable in an action of 


trespass. | 


Tuis was a special case. The plaintiff’s 


rate raised. (He was then stopped by the 
court.) 

Channell, Serjeant, was heard in reply, and 
referred to the case of The Governors of Bristol 
v. Wait, 1 Ad. & El. 267. 

Wilde, C. J. 1 think the exemption claimed 
by the plaintiff has not been made out. Here 
is a general act which imposes a general liability 
on the several parishes in England for the 
repair of the roads made for the convenience of 
the public in general, and whatever local lia- 
bilities arise in that way in the parish in ques- 
tion are by that act imposed upon its inhabitants 
at large ; and thus throws upon them the onus 
of establishing any exemption they may claim 
from such liabilities. ‘The question then in the 
present case is, whether or not the plaintiff has 
shown that he is not liable to be rated to the 


goods had been seized under a distress warrant rates which form the subject of the action. 
under the hand and seal of the defendant,’ Now, the ground on which he claims an ex- 
acting asa justice of the peace, in order to’ emption in that respect is, that he has before 
satisfy certain arrears of a highway rate for the been assessed under the local and nal act, 
‘esi of St. Mary, Kensington, the plaintiff 6 Vict. c. 33, the 83rd section of which releases 

ving been rated in respect of the occupation him from “‘all rates and assessments towards 


of a houee forming part of the Norland estate, 


in that parish. The payment of the rate was. 
objected to by the planuiff on the ground that 


by the provisions of the local and personal act, , 


paving and lighting any other streets, roads, or 
places in the parish of St. Mary Abbots, Ken- 
sington ;” it being contended that the rate in 


question may, under certain authorities, be in 
part applied to lighting and paving. Under 
provement of the Norland estate, in the parish the General Highway Act, authority is given 
of St. Mary Abbotts, Kensington, in the, for imposing rates for the repairs of the figh- 
county of Middlesex,” he was exempt from’ ways within that act. Three rates are to be 
being rated to the highway rate in question. | made out by the surveyor, afterwards allowed by 
The act, after providing for paving and light- the justices, and a certain sum by that means 
ing the Norland estate, and levying the neces-: raised, the application of which is under the con- 
sary rates by the s3rd section, enacts “that trol of quite another authority. At the time, 
every inhabitant or owner who shall be as-' therefore, that such rate is raised non constat to 
sessed for the rates made under this act for | what purposes it will be applied, and it is impos- 
any lands or tenements within the limits of! sible to say that because the rate may a 
this act, shall be released and free from all| be devoted to purposes not legally within the 
rates and assessments towards the paving and| act, or a portion of it may be applicable to 
lighting any other street, road, or place within | paving and lighting, there can be any bare 
the parish of St. Mary Abbotts, Kensington, | anticipated exemptionof the plaintiffin this case. 
in respect of such lands or tenements.” The |The objection to the application of the rate to 
plaintiff had been assessed under the local and | parti purposes is not an objection on which 
ree act, 6 Vic. c. 33, and at the trial at/the plaintiff can ground an exemption from 
estminster, after Michaelmas Term 1845,| being included in such rate. On the whole, 
had obtained a verdict in the action of trespass, | therefore, I think the rate was well made, that 
subject to the present case. the plaintiff was exempt from it, and that the 
hannell, Sergeant, for the plaintiff. The} ground of the present action has completely 
rate under the General Highway Act is appli- failed. 
cable to paving, and the local and personal| Coltmen, J., concurred. 


6 Vict. c. 33, entitled, “An Act for the im- 
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Cresswell, $. The judgment of the court|to whom these shares are allotted is requested 


— to be for the defendant. 
property in Kensington, which but for 
the 6th Vict., c. 33, would clearly be liable 
to the highway rates, and the onus of making 
out an exemption lies on him. In order to 
do this, the 83rd section of the 6th Vict. is 
relied upon, the words of which are “ released 
and free from all rates and assessments to- 
wards the paving and lighting any other street, 
road,” &c. Now this is not a rate “ towards 
the paving and lighting,” or towards the pav- 
ing or lighting, and it is not contended that 

local and personal act altogether exempts 
the inhabitants of the Norland estate from 
rates. The surveyor, therefore, had made a 


roper rate in the ordinary form, and the 
justice had nothing to do with the application 
of the rate after it was made. There was 


nothing at the time to show in what way the 
rate would be applied, and how then can an 
action of trespass lie in the present case for 
enforcing that rate ? 
Wiiliams, J., concurred. 
Judgment for the defendant. 





€ychequer. 
Clark v. Chaplin. Trinity Term, June 12, 
1847. 
JONT-8TOCK COMPANY.— LETTER OF AL- 
LOTMENT.— RECEIPT.—STAMP, 


The acknowledgment by a banker of the re- 
ceipt of money paid as deposit upon shares 
allotted in a joint-stock company, does not 
require a receipt stamp, 

Where a plaintiff seeks to recover back the 
amount of deposit paid by him upon the al- 
lotment of shares in a projected joint-stock 


The plaintiff| to attend immediately at the office of the com- 


ny, No. 7, St. Martin’s Lane, ‘Trafalgar 
Saaar with this receipt, to sign the parlia- 
mentary contract, when the receipt will be ex- 
changed for the shares. Monday the 8th Feb. 
is the last day for such attendance.” 


The above document was given in evidence 
by the plaintiff, stamped with an agreement 
stamp, and was objected to by the defendant, 
on the ground that it ought to have had a re-- 
ceipt stamp. The plaintiff aleo gave in evidence 
‘two letters, one of the 8th Feb. 1842, in which 
‘he requested to have his money returned, as he 
had not received the shares; the other of the 
17th Feb., from the secretary of the company,. 
‘in answer, in which he stated, that every effort 

was being made to go to parliament that ses- 
sion. The plaintiff did not give in evidence 
the letter of allotment, and it was objected that 
it ought to have been produced, as it contained 
the terms upon which the money was deposited. 
The learned judge thought, that the letter of 
‘the 17th Feb. was an admission, that the de- 
‘posit was to be returned if the project was not 
‘proceeded with in that session of paliament,. 
'and he directed the jury to find a verdict for 
the plaintiff for 100/. A rule having been ob- 





_ tained to enter a nonsuit, 


Martin and Willis showed cause. The 
acknowledgment by the bankers of the receipt 


| of the deposit did not require a stamp. 
| money was not paid in discharge of a debt, but. 
was only a deposit. 


Tomkins vy. Ashby, 6 B. & 
C. 541; Huzley v. O'Connor, 8 Car. & P. 204. 
The case comes within the exemption of the 


| Stamp Act, 55 Geo. c, 184, schedule H., 


“* Receipt,” which exempts from duty receipts 


for money deposited in the hands of any banker 


to be accounted for on demand. Secondly, it 


company, which is afterwards abandoned, ,Was not necessary for the plaintiff to give in 
he must give in evidence the letter of allot- evidence the letter of allotment. The scheme 
ment. \having been abandoned, the plaintiff was en- 


Assumpsit for money had and received for 
the use of the plaintiff: Plea, non assumpsit. 
At the trial before Pollock, C. B., it appeared 


, tion. 
501. 
that the plaintiff sought to recover the sum of ' 


titled to recover as upon a failure of considera- 
Walstabb v. Spottiswoode, 15 M. & W. 
Nockels v. Crosby, 3 B. & C. 814. 

Gurney and Ogle in support of the rule. The 


100/., being the amount of deposits paid upon | result does not come within the exemption of 


an allotment of shares in the London and 
Westminster Water Company. The action was 
brought on the authority of Walstad v. Spottis- 
‘asods 15 M. & W. 501, the scheme having 
been abandoned. The plaintiff had applied 
for shares in the company, and had received a 
letter in reply, allotting him 20 shares, request- 
ing him to pay the deposit into the bank of 
Jones, Lloyd and Co. On the 8th June 1841, 
the plaintiff accordingly paid 100/., being the 
amount of the deposit into that bank, and took 
the following receipt. 

“ London and Westminster Water Company. 

** London, Feb. 8, 1841. 


“ Received one hundred — to be placed 
to the account of W. Chaplin, J. Devear, J. P. 
, J. Worlsman, and J, P. Clarke. 
“For Messrs. Jones, Lloyd & Co., 1001. 
‘This receipt not transferrable. The party 


ithe Stamp Act, asthe money was not deposited 


‘with the bankers “ to be accounted for on de. 
mand,” Catt v. Howard, 3 Stark. N. P. C. 3. 
Secondly, the plaintiff was bound to produce 
the letter of ainein as it was the only evi- 
dence of the terms upon which the money was 
deposited. 
ollock, C.B. We will take time to consider 

the point as to the letter of allotment. With 
respect to the other point, I think a receipt 
stamp was not . 

Alderson, B. I am of the same opinion. 
The money was to be accounted for on de- 
mand, for the defendant might have drawn it 
out at any time. 

Rolfe and Platt, B. concurred. 

Rule discharged as to that point: as to the 


Cur. ad. vult. 
The judgment of the court was delivered by 


“ 
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ment ought not to have been produced. We 
think the letter was certainly requisite to show 
the terms upon which the deposit was paid. 
The Lord Chief Baron thought at the trial that 
the letter of the 17th of February was evidence 
of an admission that the deposit was to be 
returned if the act of parliament was not pro- 
ceeded with that session; but we think that 
the letter of allotment should undoubtedly have 
_— produced ; the rule must therefore be ab- 
ute. 


Rule absolute. 





ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Lato Courts. 
PLEADINGS. 


[Concluded from page 556, ante. | 
LANDLORD AND TENANT. 


Elegit.—Covenant for rent on a_ lease. 
Plea, that before the lease was made, one T. 
impleaded the plaintiffs, and had a gre of 
elegit against their lands, &c.; that the inqui- 
sition found plaintiffs seised of the demised 
premises then leased to B., subject to two 
mortgages for years; that the sheriff delivered 
the demied premises to P., to hold, &c., ‘till 
hie damages and costs should be levied there- 
out; that, before the rent became due, defend- 
ant was evicted by P., who entered, and then 
ejected, expelled, put out, and removed defend- 
ant therefrom, and kept and continued him so 
eyected, &c.; that 1,000/. was still due to P. 
which was not levied. Replication traversed 
the eviction in the words of the plea. At the 
trial the lease, elegit, and inquisition were put 
in, and it was proved that P. had called on de- 
fendant to pay him rent, or he, P., would turn 
him out, on which defendant attorned to him, 
without privity of the plaintiffs, his lessors . 
Held, that the plaintiffs were entitled to recover, 
as P.’s elegit only entitled him to the reversion 
expectant on the mortgages by the lessors. 
Held, also, that the expulsion, as pleaded, was 
not ater Hi the evidence. 

, that if a party, having a ‘inte 
right to evict a party in yuieton premises, 
goes to him claiming to exercise his ri ht, on 
which the tenant consents to change the title 
under which he holds, and attorns to the 
— ga | would be equivalent 

an expulsion, ayor, §t., oole y. 
Whitt, 15 M. & W. S71. adil 


LIBEL. 

4. Plea:;—Demarrer.—aA declaration for libel 
stated, that the plaintiff sought admission into 
a club, and gave a crack entertainment a'few 
days before he was'to beelected.; that he ufter- 

5 wes b ‘+; aud ‘that on the next 
a he bolted; and that some of the trattes- 
mental to lament the fashionable character of 


Analytical Digest of Cases: Common Saw Goats. 


Rojfe, B. The objection which we took time; Plea, that the 
to consider was whether the letter of allot-|uitted the town, 


plaintiff suddenly igft and 
leaving divers tradesmen ¢e 
whom he owed money unpaid. Held, thet the 
lea was bad, inasmach.as the libel i a 
raudulent evasion of creditors, and piece 
only stated something which was not neces 
earily fraudulent, and was not averred to be as. 
O'Brien v. Bryaat, 4 D. & L. 341. 

2. Plea.—Demurrer.—A declaration for libel 
stated, that the plaintiff sought admiesion imto 
a club, and gave an -entertainment a fow days 
before he was to be.elected; that on the meat 
morning be bolted ; and that some of the poor 
tradesmen had to lament the fashionable che 
racter of his entertainment. 

Plea, that the plaintiff did euddenly lea 
and quit the town, without paying debts esn- 
tracted by him with divers in the town 
with intent to defraud and delay them, w 
the said persons remained unpaid: Held, 


3. A , &c., under 7 & 8 Vict. c. 96, mot 
pleadable with not guilty—In an action for a 
libel published in a newspaper, the special plea 
of apology and a into court, given by 
the stat. 6 & 7 Vict. c. 96, 2.2, cannot be 
pleaded along with not guilty to the same part 
of the declaration. O’Brien v. Clement, 15 
M. & W. 435. 

LOCAL ACT. 

Proviso and exception.—Condition precedent. 
—A local act, (11 G. 4, c. viii.,) for paving and 
improving the town of Salford, appointed eom- 
missioners for putting it into execution, and 
authorized them to pave new streets, and pro- 
vided that the expenses of such new pavements 
should be paid and reimbursed to the commis- 
sioners by the owners or occupiers of the land 
adjoining the streets, in manner therem men- 
tioned, and empowered the commissioners to 
recover such expenses by action at law. A 
subsequent section commencing, “ 
always, and be ‘it enacted;” directed, that be 
fore the commiesioners should cause the-etreets 
to be paved as ‘aforesaid, they should, in fe 
first place, give notice to the owner or : 
of every house, land, &c., adjoining the street, 
Tequirmg him to pave the same as the -com- 
missioners should direct; and if any suck 
owner or occupier should for six mouths 
neglect haa sid E yt to the notice, then # 
should be for the commissioners, and 
they were thereby required, to cause the same 
to be dene, and te recover the expenses from 
such owner or occupier, as : men- 
tioned: Held, that the giving of this notise 
was a condition precedent to the commissioners 
— the paving themselves, and : 

t on Moe OT LeT, 
that it must be averred in. the pra Ml in 
an action brought under the act for the 


of such Mayor, of Sdiori vy, . 
Ackers, 16 MH, & W. 85. = 


SEALIGIOUS «RREST. 
‘Bee. Arrest. 
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MABABIED WOMAK. 

Arvest ender o:90.00:—A married svoman 
may be arrested mader a writ of ca..sa. for 
costs incurred in-an -action in which-she 1s 
joined with her hushamd on the record. 

A. and wife brought an action against B. for 
slander of the wife, verdict for the defendant, 
and judgment for the costs, und-r which 4. 
and his wife were ar The wife was 
afterwards discharged, and A. brought an 
action on the case against the defendant and 
his attorney for the arrest of his wife, and the 
defendants in their plea set out the proceedings 
in the former action. 

The plea was held good on general demurrer. 
Newton vy. Boodle and others, 33 L. O. 405. 


NEGLIGENCE- 

1. Navigation in public river.—Nuisance.— 
In a declaration on the case for injuring plain- 
tiff’s oyster beds in a river by improper navi- | 
gation of defendant’s vessel, averments, that | 


plaintiffs were lawfully —— oyster beds 
situate in the river and covered with water 5 
that defendant was possessed of a ship of a, 
certain size and draught then navigating the 


sp 
if a vessel which cannot reach her place of des- 
tination in a single tide remains aground till 
the tide serves ; although, by custom or agree” 
ment, a fine may be payable to the.lord of the 
soil for such grounding. 

If property (as oysters) be placed in the 
channel of a public navigable river so as to 
create a public nuisance, a person navigating is 
not justified in damaging such property by 
running his vessel against it, if he room to 
pass without so doing; for an individual can- 
not abate a nuisance if he is no otherwise 2n- 
jured by it than as one of the public. And, 
therefore, the fact that such property was & 
nuisance is no excuse for running upon it neg~ 
ligently. Mayor of Colchester v. Brooke, 7 
Q. B. 339. 

Cases cited in the judgment: Ball v. Herbert, S 
T. R. 253; Rex v. Montague, 4 B. & C. 598; 


Davies v. Mann, 10 M. & W. 546. 


2. Ram—A declaration alleged that the de- 
fendant wrongfully kept a ram, well kno 
that the said ram was accustomed to butt 
injure mankind, and that whilst the defendant 
t the same, it did butt and gore the wife of 


kep 
| the plaintiff : Held, on motion in arrest of judg- 
cient, 


said river under the management of defendant's | ment, that the declaration was suffi 


servants; that the tide ebbed and flowed in 
that of the river; and that, at certain 
periods and states of the tide there, the depth 
of water covering the said eyster beds was in- 
sufficient to float the said ship, “‘ as the defend- 
ant and his said servants before and at the teme 
of the committing,” &c., “ well knew,’’—are not 

uivalent, after verdict, to a formal allegation 
of notice to defendant that the oyster beds 
existed and were liable to be injured by at- 
Sens to pass over them at the times men- 


To a count alleging that plaintiffs were 
possessed of oyster beds in a part of the river, 
and defendant of a vessel thereon, and that he 
navigated the vessel over the said part so neg- 
ligently and at such unseasonable and improper 
times and states of the tides that she struck the 
bottom of the said river and injured the oyster 
beds; defendant pleaded: That the said part 
of the said river, before and at the time when, 
&c., was open to the sea, and within the flux 
and reflux of the tide, and was a public navi- 

le river, and the Queen’s way for all 

er subjects, with their oor and vessels, “to 
navigate, sail, pass and repass, in, on, 
through, over, a. along the same and all mas 
thereof every year, and at all times of the year, 
and at all times and states of the tide,” at their 
free will, &c. Held, after verdict, a sufficient 
plea in denial of having navigated at unseason- 
able and improper times; though it might 
been bad on special demurrer, as atgu- 


mentative. 

_ The liberty of passage on a public navigable 
river is not suspended when the tide is too low 
for veesels to float. The public.right in ths 

includes all euch rights as, with relation 
to the circumstances of each ‘river, are neces- 
tary for the convenient . of vessels 
along the channel. It is, ¢, nO excuse, 


out averring that the defendant negligently kept 

the ram. Jackson v. Smithson, 4 D. & L. 45. 

_ Case cited in the judgment: May anc Wifey. 
Bardett, T. T. 1846, not yet reported. 


NEW ASSIGNMENT. 
See Trespass, 3. 
NON-JOINDER. 

Joint-contractors.—Abatement.—An affidavit 
verifying a plea of non-joinder of co.contractors 
with the defendant, stated the residence of one 
as “‘ No. 20, Gower Street, Bedford Square,” 
and of anether as “‘ High Street, Canterbury.” 
The court, on affidavit by the plaintiff that in- 
quiries had been made at the respective places 
meationed, and that no such persons as those 
named were living there, set aside both the 
plea and the affidavit, although the defendant 
showed that the mistake had been made acci- 
dentally, and that the one was to be 
found at “ No. 22,” instead of “ No. 20,” aad 
that his name was to be found in the Post 
Office Directory, and other similar works of 
reference, as residing at No. 22; and that the 
other party was well known in ogee Ld 
and that he lived im a street adjoining to the 
one named. ‘Newton v. Stewart, 4 D. & L. 89. 


NUISANCE. 

See Negligence, 1. 

‘PAYMENT, PLEADING. 

Ready money .transaction.—Semble, that, in 
an action for the rice of goods, the defendant 
cammot prove, under a plea of non assumpsit, or 
never indebted, that the dealing was for ready 
money, and the goods paid for when delivered ; 
but the payment must be pleaded. ‘Létflechild’ 
wv. ‘Banks, 7°Q. B. 739. 


PAYMENT INTO COURT. 
1, daforneal commencement. —Plea-—A -plea 
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of payment of money into court with a com- 
meucement, “that the plaintiff ought not to 
maintain his action,” is bad on special de- 
murrer, notwithstanding the plea concludes 
with a prayer of judgment, if the plaintiff ought 
Jurther to maintain his aforesaid action. 
Rosling v. Muggeridge, 4 D. & 1. 298. 

2. Debt.—Formof Plea.—A plea of payment 
into court, in an action of debt, must be pleaded 
to the damages, as well as to the debt ; and the 
form of plea given by the rule of Trinity Term, 
1 Vict., must be varied to meet the case. Lowe 
v. Steele, 15 M. & W. 380. 

3. Justices and other officers paying money 
into court under particular statutes, are not 
bound to state in the plea of payment into 
court the character in which they make the 
payment. 

o an action for assault and battery, the de- 
fendant pleaded payment into court of 254. 
pursuant to the rule of ‘Trinity Term, 1 Vict. 
ce. 7. The plaintiff replied damages ulfra ; on 
which issue was jeined, and the defendant ob- 
tained a verdict: Held, that the plaintiff was 
not entitled to judgment non obstante veredicto, 
because, although the plea of payment into 
court is prohibited in an ordinary action of, 
assault and battery, by the 3 & 4 W. 4, c. 42, 
8. 21, it did not appear upon the record that 
the defendant was not a person entitled under 
some other statute to pay money into court by 
way of amends in such an action. Aston yv. 
Perkes, 15 M. & W. 385. 


And see Estoppel, 2. 

PLEA TO PART. 

Signing judgment as for want of a plea.—If a 
defendant, not under terms of pleading iseuably, 
plead non assumpsit to a declaration containing 
a count on a bill of exchange, and also a count 
on an account stated, the proper course for the 
plaintiff is, to demur specially, and he ought 
not to treat the plea as a nullity, and sign 
judgment generally; and where he had done 
80, the court refused to amend the judgment 
by confining it to the firet count, —— 

a nolle prosequi as to the other. Eddison v. 
Peagram, 4 D. & L. 277. 


PLEADING TO ONE COUNT. 


Answering another count.—To a declaration 
containing two counts, the first on a promissory 
note for 15i., the second in 30/. on an account 
stated, the defendant pleaded to the first count 
a plea alleging special circumstances as to the 
making of the note, which showed that it was 
given without consideration and upon a mis- 
representation of facts; and he then pleaded, 
as to 15/., parcel of the money and causes of 
action in the last count mentioned, that the 
making of the note in the first count mentioned 
was and is the said account stated in the last 
count mentioned, so far as the same relates to 

said sum of 151., parce], &c., and that the 
several allegations and statements by the de- 
fendant made in his first plea were and are 
true, modo et formd. 

On special demurrer to the second plea, on 


entering | 
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the ground that, though it professed to answer 

only a part of the count on the account stated, 

it, nevertheless, an answer to the 
eld, that the 


first count also : age was good. 
Hammond y. Dayson, 15 M. & W. 373. 
PROMISSORY NOTE. 
3 & 4 Anne, c.9.—Assumpsit. Declaration 


stated, that defendant made his promissory 
note, and thereby promised to pay to his order 
500/., two months after date, and indorsed it 
to plaintiff. Demurrer, on the ground that a 
note payable to the maker’s order was not a 
legal instrument, and could not be negotiated: 
Held, that the count was bad; fur the instru- 
ment declared on as indorsed to plaintiff was 
not a promissory note within statute 3 & 4 
Anne, c. 9, 8. 1. 

Argumentative plea.—2nd count, that the de- 
fendant made his other promissory note, and 
thereby promised to pay the bearer 500/., two 
months after date; that defendant delivered the 
same to plaintiff, who was and still is the 
bearer thereof. Plea, that defendant made acer- 
tain instrument, whereby he promised to pay to 
the order of him, the defendant, 500/., as alleged 


‘in the first count, without this, that he made 


any other promissory note whereby he promised 
to pay the bearer the sum of money mentioned 
in the second count, as in that count alleged. 
Held, bad, on demurrer, ag amounting to an 
argumentative denial of defendant’s having 
made thenote. Flight v. Maclean, 16 M.& W. 
51. 


RECITALS IN DEED. 


Estoppel.— Covenant in gross.— Departure.— 
Covenant declaration that, by indenture be- 
tween plaintiffs and A., since deceased, of first 
part; B., therein described as guardian of C. 
and J)., minors and devisees under the will of 
E., deceased, of second part ; and defendant of 
third part; after reciting that the parties of the 
first part, and B. in right aforesaid, were the 
owners of the closes, &c., thereinafter de- 
scribed, subject t» mo e for 3,5007., the 
interest whereof was payable half-yearly at the 
office of W’., and had agreed to let the same to 
defendant, it was by the indenture expressed 
and purported that plaintiffs and A., with the 
consent and approbation of B., did demise the 
closes to defendant, his executors, &c., for 
seven years, yielding and paying therefore 
yearly during the demise 153/. 1ls., at the 
office of W. aforesaid, in part of the interest on 
the mortgage, by equal half-yearly payments: 
covenant by defendant with plaintiffs and A., 
his heirs, &c., to pay the yearly sum at the 
place and in manner before-mentioned: breach, 
non-payment of parcel of a half-yearly sum, 
due since death of A.: averment, that plaintiffs 
and A., or any or either of them, never had: 
any reversion in the premises purported to be 
demised. 

Plea, that the reversion of the demised pre- 
mises, expectant on the determination of the 
demise, was, at the making of the indenture, 
and from thence to the death of A., in plain- 
tiffs and A., and, from her death until making” 


Asalytical Digest of Cases: Common Law Courts, 


of the after-mentioned indenture, was in plain- 
tiffs, who, before breach, assigned the reversion 
by indenture to S.: verification. 

Eephestion, that no reversion in the sup- 
posed demised premises, expectant, &c., was at 
the time, &c., or from thence, &c., in plaintiffs 
and A., or, from her death until, &c., in plain- 
tiffs: conclusion to the country. 

. Held, on general demurrer, 

That the recitals showed the lessors to have 
had only an equitable title. 

That the facts being disclosed on the face of 
the lease, neither party was estopped from 
denying that the legsors had a legal reversion. 

That the covenant for payment of an annual 
sum was a covenant in gross. 

That the declaration was not inconsistent or 
repugnant. 

at the plea was bad for passing over the 
averment in the declaration that the plaintiffs 
had no reversion, and, assuming that they had 
@ reversion, averring that they ad assigned it. 

That the replication was not a departure. 

Quere, whether the annual 
to be paid was a reservation. 

Semble, that the lessee was estopped by the 
recitals in the lease from averring that the 
lessors had a legal reversion. 
Harris, 7 Q. B. 708. 


Case cited in the judgment: Goldswarth 5 


Knights, 11 M. & W. 337. 


RECITAL OF STATUTE. 
The declarations recited the statute 7 G. 4, c. 


46, as “an act of parliament made and passed | 


in the 7th year of the reign, &c., for (amongst 
other things) the better regulating co-partner- 
ships of bankers in England :” Held, a suffi- 
cient recital of the act. Es 

M. & W. 277. 


REPLICATION. 


Where plaintiff, instead of demurring to a 
double plea, replies double, he must not reply 
argumentatively, or by setting up fresh matter 
without confessing and avoiding the plea. 
Kemp v. Wate, 15 M. & W. 672. 

See Argumentative Averment, 1; Heriot 
Custom. 


SEPARATE COUNTS, 


New rules.—A surveyor contracts for the 
performance of certain surveys for a railway, 
payment to be made by instalments, the two 
first at certain fixed periods, the third when the 
plans and sections are deposited, and the last 
when it is certified that the standing orders of 
the House of Commons have been complied 
with. In an action on the contract by the 
surveyor, a count on the special contract, and 
the common count for work and labour, are 
allowable under the . Gen. H. T. 4 W. 4, 
rule 5. Bulmer v. ld, 34 L. O. 35. 


SET-OFF. 


1. Debt.—A declaration in debt contained 
three counts, in each of which 6/. 10s. was 
claimed. The defendant pleaded a set-off 
covering the aggregate of the sums in the de- 


sum covenanted | 


argeter v.| 


daile v. Maclegn, 8 
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claration. The particulars of demand stated 
the action to be brought to recover 6/. 10s. for 
money lent. At the trial the defendant proved 
a set-off above 6/. 10s. Held, that the plea ad- 
mitted 6/. 10s. to be due on each count, and 
that the plaintiff was entitled to a verdict. 
Roche v. Ehampein, 34 L, O. 158. 

2. a assumpsit by A., B., and 
C. — ., for money had and received, D, 
pleaded, that, before the money had been re- 
ceived, &c., the plaintiffs carried on the trade 
of founders in partnership; that, while th 
were euch partners, A., with the priority an 
concurrence of B. and C., employed D., an 
auctioneer, to sell certain property belonging to 
the firm; that, at the time A. 8o employed D. 
to sell the said property, and at the time of the 
sale thereof, and at the time when the debt 
after-mentioned hecame due from A, to D., D. 
believed that A. was the sole and exclusive 
owner of the property, and had full power and 
authority to sell the same, and to receive the 
proceeds for his own sole use, D. having no 
notice or knowledge that B. and C. had an 
right or interest in the property; that, after A. 
had so employed D., and before D. had any 
notice that A. was not sole and exclusive owner 
of the property, or of the proceeds thereof, A. 
became indebted to D. in a sum exceeding the 
moneys in the declaration mentioned, out of 
which D, was ready and willing to set-off and 
allow the sums in the declaration mentioned. 

The plaintiffs replied, that, at the time of 
selling the property, D. had knowledge that A. 
was not sole and exclusive owner of the 


Proper ~ 
eld, on demurrer to the replication, that 
ee plea was = inasmuch as _ oo not allege 
that A. appeared as sole owner of the property 
with the assent or by the default 4 his 
partners; and therefore, that it was a mere 
attempt to set-off a debt due from one partner 
against a debt due fo the firm. Gordon v, 
Ellis, 2 C, B, 821. 

Case cited in the judgment: Stacey v. Decy, 1 

Esp. N. P. C, 463, ne; 7 T. R. 361, D. ™ 


3. Reduction of damages.— Execution. —~— 
Where a set-off is pleaded to the whole decla- 
ration, but the defendant succeeds in proving a 
part only, he is entitled to reduce the plaintiff’s 
claim pro tanto. 

Quere, whether money levied under an exe- 
cution, and not paid by the party directly, axd 
tn money, can be made the subject of set-off as 
money paid? Rodgers v. Maw, 4 D. & L. 66. 

Cases cited in the judgment: Collins v, Collins, 
2 Burr. 820; Tuck v. Tuck, 5M, & W. 109; 
Cousins v. Paddon, 2C., M. & R.547 ; Moore 
v. Batlin, 7 A. & E,595; Barnes v. Butcher, 9 
C. & P, 725; Merryweather v. Nixan,8T. R. 
186; Maxwell v. Jameson, 2B. & A. 51; Bar- 
clay v. Gooch, 2 Esp. 571. 


4. Where the amount proved under a plea 
of set-off, pleaded to the whole declaration, 
does not cover the plaintiff’s demand in the 
action, the defendant cannot have a verdict on 
the plea for the amount proved, but it will go 
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in reduction of damages: Rodgers vy; Mine, | the courmeneement of the sunt, the defendant 
15 M. & W. 444. ee ee 
Cases cited in the jadgment’: Collins v. Collis; | cerning the said-cauesss of-action, aid. other 

@ Burr, 820: Tuck. Tuck, 5M. & W. 109;| claims and: demands’ then being between the 
Covsins v. Paddon, $ C. M. & R, 547; Moore| plewtiff and.the defendant ; that, om that 

v. Butlin,7 A. & E. 595; 2'N. & P. 4365) secounting; a.certain sum only was found due 
Baines v. Beloher, 2C. & P..785. te the phantiff, which sam the defendant pasd; 
SLANDER. and the plaintiff recerved in full satisfaction of 

: ; the sum so due and: owmg as 

1. Recital. — Demurrer.— In an action for The plaintiff replied that he and 
slander, the declaration must positively, and) 4:4 not account together of and the 
not by way of recital, allege the of the samen afaiiias ia ts deckeeniick: Gad af an 
sisnderous words; therefore, a declaration| (eer claims and demunds then being between the 
which commences “ For that whereas” the de-| o/aimsie? and the defendant, modo et formé:: 
femdant contriving to injure the plaintiff, in a Heid, on denmurrer, that ‘the traverse was: well 
Dee ee ee ee ee Laat, |taken- Sutton v. Page, 3 C. B. 204. 

2. Case. Declaration stated, for that whereas 3: Divisible allegation.—To a declaration on 
et Cg cig ants Me Bn 
to injure the plaintiff, to wit, on, Ct 0h OE ppl img the causes of action in the 
tain discourse, in the presence of, &c., spoke . 
and ished of and concerning the plaintiff, 
twine, Jerry ne ae and soaaieg special and defendant ;” that on such accounting the 
hed on special demurrer, for charging the |t© the plaintiff; and that that sum was paid by 

: so ia ve tac ee eal by the de-| the former, and received the latter, in satis- 
endant by way of recital only, and not di faction. The plaintiff rephed that he and the 
or tive] T Dromn y Thurlow 16 M..& defendant did not account concerning the 
— Y- ° , 7 *| causes of action in the declaration mentioned, 
‘‘and all other claims and demands between 

PEERING: OVS COGN TS: them.” The defendant demurred specially, on 

Same subject-matter-—Lateness of motion.—|the ground that the traverse taken was too 
to court from judge.—A defendant ap- large. The court held the traverse good, as the 

by summons at chambers to strike out wry a: of accounting in the declaration was 


P 
counts on the ground that they related to the not divisible. Suétonv. Page, 4 D. & L. 171. 
same subject-matter of complaint. The sum- 


mons was heard on the 14th November; when ————— 
it was dismissed with costs. On the 19th the| 1. Justification as acting in aid of constable. 
defendant made a similar application to the|—Trespass for breaking anc entering plaintiff's 
court: Held, too late. Semble, that an appeal ‘house. Plea, a justification by defendant, as 
Fies to the court where a judge has refused to} “tai in peep constable to whom — 
mak der. Cha . King, 4 D. & L. | had been issued to give possession to plaintaf’s 
ua «+ *. = 'Tandlord, P., under stat. 1 & 2 Vict: €. 74s 
The plea stated the ra of plainti er 

To an shinvone bill oak &c., the P., and the sapere! that the reversion. in fee 
defendant pleaded that it was agreed between “ecsgunion|; plamtif’e seftral to quit, notice 
. the plamtiff and other-ereditors of the defend- Ap ‘arent Kl 

"that of 42. 6d, in. the d sheald =f P. of his intention to proceed under the act; 
ant; that a sum of 4s. Od. in. he nie’ “ff ami | 2) 2 2Pplication to the justices ; his complaint ; 
po we maigpeary to Plantiff 2 plaintif’s prepa, oom Ph sigs to the 
the money, the plaintiff and other creditors Naat, dsc yar Pree ‘pe meee a aud the 
should execute a release of their debts; that a : f the the justi : - 
release was prepared for exeeution; snd that “aia justices. Repii- 
the creditors, except the plaintiff, recerved the Held, good, om special demurrer; for that 
ge aba Ne al ag org a all the above facts necessary to constitute the 

en ways mn ready and|:_-_3...-: 

willing to pay the plaintiff the 4s. 6d. yo the jurisdiction might. be traversed in that form, 
pound u 





is - that section 5 dees not protect 

e plaintiff executing such release. oer a ale a a ae eoneed 

emble, that the plea was bad, for want of an geome part im sid of pr segaiadloar cg 

averment that the defendant tendered a release | 254 would, therefore, not lumit the extemt of the 

to the Ocha Foehng v. Mug-\traveres. Aa. to which sseumption, guere 

geridge, . , Edmunds vy. Pinniger, 7 Q. B. 558. 

TRAVERSE. 2. Justifying breaking and entering dwelling- 

1. When too apt aes a count by indorsee | house on suspicion of felony.—A piea justifying 
against acceptor of a bill of exchange,.the de-|the breaking and entering a house, 

fendant + Chet, alter the acerting of is) warrants ox suspicion of félony, ought dis- 

canses of action in the declaration, and before |tinctly to show, not-only that there wae reason 


expulsion, 


that. defendant kept and impeunded it 


= 
in the welling-honse, &e., and. in order safely 


e, concluding with a verification. 
murrer.. Semble, that the replication was- bad, 


of the distress, with the cause of the taking, to 
have been given according to 2 W. & M., sess. 
1, c. 5, s. 1, and that the plea; having 
answered the seizure, was not rend 
substance by going on unnecessarily to answer 
matters of mere aggravation laid in the declara- 
tion, vis., the converston of plaintiff’s:goods. 
Held, that the plea should have shown that the 
hause, or that part of it of which the doors 
were locked, was the most fit and: convenient 
place for securing the distress, or the tenant 
ight be improperly kept out of possession. 
Woods v. Durrant, 16 M. & W. 149.. 
Cese cited in the judgment : Weshboume  v, 
Black, at N. P., Ld. Mansfield, in 1774, cited 
11 East, 405. 
And see De Injurid. 


TROVER, 
Former recovery for conversion againsi third 
ee hoe tafe tie in trover for a bedstead. 
that before the commencement of the suit, 
the: plaintiff recovered j t in trover 
against. W. for converting the same bedstead, 
and received from W. the amount of damages 
and costs in that action, which said damages 
were the full value of the bedstead; that the 
said conversion by W. was a conversion not 
later than the conversion in the declaration 
mentioned; and that before the conversion in 
the declaration mentioned, WW. sold the bed- 
stead.to.the defendant; and that. the taking 
under. such sale was the conversion alleged in 
the present action: Held, on special demurrer, 
that the 
4“ D. & 
Gases. cated in: the judgment: Ademe v. Broegk- 
. tom, 2. Strange, 1878 ;, Bird v. Randall, 3 Burr, 





1345 ;Comyns. v.. Boyer, 2 Cro. Elis. 484; 
Leyfield’s case, 10 Rep. 88,.b.; Unwin v.. St. 
Quintin, 11 M. & W. #77. 
UMOBRT AINTY: 
Argumentativenees.—To assumpsit by drawer 


against acceptor of a bill of exchange, with 


counts for money: lent,. &c.,. the defendant 
pleaded,—lat,. that. he was employed by 


G. & Ca. to ve a certain print for the sunr 
of 1,2001., that G. & Co. had to 
pay him on account of the said engraving. 404. 


a.month ;. and thereupon, in consideration thas 
the defendant, with the assent of G. & Co., and 
at the request of the plaintiff, would suffer and 
permit the plaintiff to receive from G. & Co. so 
much of the said instalments as should amount 
to the sum of money in the bill specified, the- 
plaintiff agreed to take payment of the bill out 
of such instalments, to discharge the de- 
fendant from the performance of the promise 
The plea then averred that the plaintiff, in pur- 
suance of the agreement, received of G. & Co. 
40/., being the first instalment ; 
another instalment was due, and the same was 
sufficient to satisfy the residue of the bill, the 
plaintiff, af his own wrong, omitted to obtain 
and. procure it from .G. & C. Replication, that 
in consideration that the defendant, with the 
assent of G. & Co., at the request of the plain-- 
tiff, would suffer and permit the plaintiff to re~ 
ceive from G. & Co. so much of the said ine 
money in the bill specified, the plsintif did ‘mot 
money in the bi ified, intiff did not 
agree to take payment of the bill out of such 
instalments, and to discharge the defendant. 
from the performance of the promise: Held, on. 
special demurrer, that the replication was bad; 
masmuch a@ it was uncertain whether the 
plaintiff meant to put in issue the consideration 
or the agreement, or both. Held, also, that 
the plea was bad, for not showing such an. 
agreement between the three ies a3 would 


ae 4 plaintiff. a right action agaist. 


The defendant also ed to the money. 
counts, as to 50/., parcel, &c., that before any 
breach of. the ise in those counts men- 
tioned, the plaintiff made a bill of exchange for 
the payment of 50/. four months after date, and 
that defendant accepted the bill and delivered 
the same to the plaintiff, who then 
the same in discharge of the sum of 50/., parcel. 
&c.,.and then indorsed and delivered the same 
to S., who from thence hitherto hath been, and 
still is, the holder of the bill, and entitled to 
sue . Replication, that defendant did 
not pay the bill, and that Sharp returned it to 
the plaintiff, who thereby then became and was 
the holder thereof, and so remained and con- 
tinued, until and at the time of the commence- 
ment of thie suit, and still ie the holder thereof. 
Verification. 

There was a:sirmilar alleging payment’ to- 
S: while he was the: of the bill; to which: 


ea was good. Cooper v.. Shepherd, plaintiff repli ing the payment, and 
28. Sticcines tis soteened tHe bil born th-Inet 


Held; ow special demurver; that the: two- last 
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ay: were argumentative denials of the 
tion in the pleas that S. was the holder 

the bill, and that the replications should 
have concluded with an absque hoc that S. was 
the holder of the bill. Kemp v. Watt, 4D. & L. 
21. 


USE AND OCCUPATION. 

Eviction.—Plea amounting to general issue.— 
To a declaration in debt by S. for use and oc- 
cupation of a messuage, defendant pleaded,— 
That the sum demanded became due from him 
to plaintiff for such use and occupation for the 
space of one year; that the Brewers’ Company 
had demised the messuage and certain land to 
J., by indenture, for 71 years, with a proviso 
(in the usual form) for re-entry, if J. or his 
assigns should erect any building on the land, 
exceeding seven feet in height; that from | 
thence to year to year, &c., at a rent payable | 

uarterly ; that defendant entered and occupied | 
the premises as tenant to plaintiff during the 
year first mentioned ; that, after the making of 
the indenture, and before the term vested in 
plaintiff, J. erected a building on the land con- 
trary to his covenant, and without the com-| 
pany’s consent, and that plaintiff continued the 
same so erected, without the consent of the 
company or defendant, until the re-entry after- 
mentioned: And that afterwards, and after the 
expiration of the said year, and after the accru- 
ing of the causes of action, and while the com- 
y were reversioners, and before action 
rought, the company, under the said proviso, 
did, for the causes aforesaid, and for the 
purpose of determining the said term of 71 
years from the commencement of the said space 
one year, re-enter and eject plaintiff, and 
endant as his tenant; and that the company, 
after the expiration of the said space of one 
year, and after the accruing of the said causes 
of action, and before this action brought, did 
elect to determine, and did determine, the term 
of 71 years from the time of the commence- 
ment of the said one year, for the said breaches 
of covenant, so continuing at and after the 
commencement of the said one year. On 
Si demurrer, Held, that the plea was bad ; 
or, 

1. No authority appeared by which the com- 
pany could or dy determine the term of 71 
years from any period, except that of actual 
re-entry. But, 

2. If the plea showed that the term had 
ceased before the rent accrued, it amounted to 
the general issue. 

3. If it showed only a determination of the 
term after the rent accrued, it was no answer 
to the action. Selby v. Browne, 7 Q. B. 620. 


WASTE. 
Damage to reversion.—To an action on the 
case for prostrating part, and building on one 
, of a wall, and laying materials on a close, 
in which wall and close plaintiff was interested 
as reversioner, defendant pleaded that his own 
dwelling-house, which he was iring, acci- 
dentally and without his default, fell upon the 
wall and threw it down, and that afterwards, 


'torney authorising the attorney to ap 


Common Law Courts. 


and before action brought, and within a reazon- 
able time, defendant carefully, and at his own 
expense, erected and built the said wall upon 
the said close, and, in and about such erecting 
and building, necessarily and unavoidably com- 
mitted the grievances, &c., doing no unneces- 
sary damage, &c.; and thereupon and then, to 
wit, at the times when, &c., at his own expense, 
repaired all damages sustained by plaintiff by 
reason of the grievances, &c. 

Held, on demurrer, no answer to the action. 
Taylor v. Stendall, 7 Q. B. 634. 


WARRANT OF ATTORNEY. 
a rance. — Nullity and irregu- 
awer. — E. gave a warrant of at- 
for 


dion 
larity. — 


him, receive a declaration in debt, and there- 
upon confess the action, or suffer judgment by 
nui dictt or otherwise. Judgment was signed, 
and execution issued, without any appearance 
being entered for defendant. 

Semble, per Lord Denman, C. J., that no re 
pearance was necessary. But, held, that 
omission was, at most, an ree grea and 
might be waived by laches. And that it was 
so waived, when the warrant was executed on 
5th February, and FE. was told at the time that 
judgment would be entered up forthwith, and 
judgment was entered up on 6th Feb., seizure 
made under a fi. fa.on 24th April, and the 
goods sold on 2nd May, and the rule to set 


aside was obtained on 26th May. 
Though a docket was struck against EF. on 
3rd May, a fiat issued on 5th May, and as- 


signees were chosen on 22nd May, on whose 
behalf the rule to set aside was obtained. 
Charlesworth v. Ellis, 7 Q. B. 678. 


Cases cited in the judgment: Bircham vy, Tucker, 
8 Scott, 469; Kemp v. Matthews, Ib. 399. 


WHARFINGER, 


Injury to vessel.—Declaration in case stated, 
that the defendant was possessed of a wharf 
for the loading and unloading of vessels, on 
the banks of the Thames, near which there was 
certain woodwork, before then aaa by the 
defendant, and then being upon the bottom of 
the river, over which at certain states of the 
tide the vessel of the plaintiff, thereinafter 
mentioned, would float, but, at others, not; 
that while the defendant was so possessed of 
the wharf, the plaintiff was possessed of a 
vessel then being, by the sufferance and per- 
mission of defendant, at and alongside the said 
wharf, for reward to the defendant in that be- 
half; and the defendant then had the manage- 
ment and control of the said wharf, and the 
mooring and stationing of vessels at and near 
the same, while they were at the said wharf, 
for the pu of using the same. Breach, 
that the defendant unskilfully and negligentiy 
placed, moored, and stationed the plai 8 
vessel in the part of the river near the said 
wharf and over. the said woodwork, and un- 
skilfully and negligently detained the vessel 
there for a long time, until, on the natural fail 
of the tide, she fell and lodged against the 
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woodwork, and was 
on motion in arrest of that this 
count sufficiently stated a duty in the defendant 
safely to moor and station the plaintiff’s vessel, 
and a breach of that duty. Wood v. Curling, 
15 M. & W. 626. 

[It will occasionally be observed, that the 
marginal abstracts of two reporters of the same 
case are stated, varying in some respect. This 
partial repetition is deemed advisable, in order 
that our readers may have before them both 
versions of the point decided. ] 


thereby: Held, 





CHANCERY SITTINGS. 


AT WESTMINSTER. 


Rord Chancellor. 
Michaelmas Term, 1847. 


Tuesday . Nov. 2 Orr. Motions and Ap- 


Wednesday 3 (Petition-day) Petitions. 


Thorsday . . . 4 
Friday o as o . 5 
Saturd  « 6 
Monday : |. 9 { Appeals. 
Tuesday .. 9 
Wednesday . . 10 
Thursday . . . 11 Appeal Motions and Ditto. 
(Petition-day,) Lunatic and 
Friday . . .124 Cuuse Petitions, (unop- 
, posed only) and Appeals, 
oi ° . 13 
Monday . . . 15 
Tuesday . . 16¢ Appeals. 
Wednesday . . 17 
Thursday . . .18 Appeal Motions and Ditto. 
(Petition-day) Lunatic and 
Friday. . . .194 Cause Petitions (unop- 
posed only) and Appeals. 
oo » « « 20 
0 Y «© « « 2 
Tuesday . . . 28 Appeals. 
Wednesday . . 24 
Thursday . . .25 Appeal Motions and Ditto. 
N. B,—Such days as his Lordship is occupied in 
the House of Lords excepted. 





SMaster of the Rolls, 
In Michaelmas Term, 1847. 
AT WESTMINSTER, 


Tuesday . Nov. @ Motions. 
Wednesday . $ Petitions in the General 
Paper. 

Thursday . . . 4 
Friday oo « §& 
Saturday . . . 6| Pleas, Domurrers, Causes, 
Monday ... 8 Further Directions, and 
Tuesday . . . 9 Exceptions, 
Wednesday . . 10 
Thursday . . .11 Motions. 

i s . a om 12 
a . . . 18] Pleas, Demurrers, Causes, 
Monday . . .15} Further Directions and 
Ta » « « 16| Exceptions, 
Wednesday . . 17 } 
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Thursday z7- 28 * 18 Motions. 
F riday *_ * *© «© 19 
Saturday . . . 20 
Monday .. . 22 
Tuesday . . , 23 
Petitions in the General 
Wednesday . . 24} Paper. 
Thursday . . . 25 Motions. 


Short Causes, Consent Causes, and Consent Pe- 
titions every Saturday at the sitting of the court. 

Noricz.—Consent Petitions must be presented, 
and copies left with the secretary, on or before the 
Thursdey preceding the Saturday on which it is 
intended they should be heard. 


Vice-Chancellor of England. 
Tuesday . Nov. 2 Motions. 
Wednesday . , 3 (Petition-day) Petitions. 
leas, Demurrers, Excep- 
VThursday . . . 4 am Causes, and Fur. 


Pleas, Demarrers, Causes, 
Further Directions, and 
Exceptions. - 





irs. 
. 5 Short Causes and Ditto. 


Friday . . 
Saturday - + ©) pies, Demurrers Exce 
’ , P- 

> peer . ; tions, Causes, and Fur- 
W so ; ° 10 ther Directions. 
Thursday .. .11 Motions. . 

(Petition-day,) Petitions, 
Friday . - 12 eae first,) Short 

auges, and Causes. 

Saturday . . .13 


Pleas, Demurrers, Excep- 


Wednesday , ° - ther Directions. 
Thursday . + 18 Motions, 

(Petition - day,) Petitions, 
Friday . . . 19 (unopposed first,) Short 

Causes, and Causes, 

Saturday . . . 20 i Pleas, Demurrers, Excep- 
Monday .. . 22 tions, Causes, and Fur- 
Tuesday . . . 23) ther Directions. 

Petitions, (unopposed onl 
Wednesdey . . 24} Short Causes and Ditto. 


Thursday , . . 25 Motions. 





Vice-Chancellor Knight Bruce. 
Tuesday . Nov. 2 Motions, 
Wednesday . . 3 (Petition-day) Petitions. 
4 ( Pleas, Demurrers, Excep- 
Friday.» » . 3} 


tions, Causes, and Fur- 

ther Directions. 
Saturday . . . 6 Short Causes and Ditto. 
Monday ... of tos Demurrers, Excep- 


Thursday . . . 


Tuesday . .. 9 tions, Causes, and Fur- 
Wednesday . . 10) ther Directions, 


Thursday. . . 11 Motions. 
Friday. . . ,12 ; ab tert Lah and 


Saturday . - 13 Short Causes and Causes. 
Monday + 15) Pleas, Demurrers, Excep- 
Tuesday .. . 16 tions, Causes, and Fur- 
Wednesday » 17) = ther Directions, 
Thursdsy . . . 18 Motions. 

. (Petition-day) Petitions and 
Friday * » 19 Causes. 


Saturday . . . 20 Short Causes and causes, 


Pleas, Demurrers, Excep- 
chews ees ps tions, Causes, and Fore 
a ther Directions. ‘ 


, 


WHE Chancery Sittings.— Common ‘Law Sithnye—Reyittrahion of Attorneys.— Letter Bos. 


Wednesday . .@64 ‘Bort Usmecs and Dicto. 


Thursday . . .. 25 -Metions. 


Vtee-@ipance|lor BH (gran. 
Mov. 2 Motions and Causes, 








Tuesday . 


Wednesday 
Thursday . . . 4 
Friday 


* <« a 5 


tiona, Dauses, 


Monday ... 8 
Tuesday ... ot 
~ « 20 

-11 Motions and ditto. 

Pleas, Demurrers, Excep- 
tions, Causes, and Fur- 
ther Directions. 

Short Causes, Petitions, 

(nepposed first,) and 


Thursday . - 
- 22 


Saturday . 18 


Monday . . .15( Pleas, Demurrers, Excep- 
Tuesday . . . 16% tions, Causes, and Fur 
Wednesday . 27 ther Directions. 


Thursday . . . 18 Motions and ditto. 


Friday . . . . 19 


ther Directions. 


Tuesday ther Directions. 


. 24 Bbort Causes and Ditto. 
. 25 Motions and Causes. 


Short Causes, Petitions, 
Setorday ... < — firet,) and 
Pleas, Demurrers, Excep- 
Monday. . a 34 tions, Causes, and Fur- 


Wednesday . 
Thuraday . . 


COMMON LAW SITTINGS. 


Quueen’s Bench. 
In and after Michaelmas Term, 1847. 
_ MIDDLESEX. 
In Term. 

ist Sitting, Wednesday. . . . . Nov. 3 

And two following days at Eleven o'clock. 
2nd Sitting, Saturday. . « Nov. 6 

And subsequent days at Eleven o'clock. 
Srd Sitting, Tuesday - Nov. 28 
At} a0 ine o’clock precisely, for Undefended 


Causes only. 


A list of such remanets as appear fit to be tried | 
in Term will be printed imme iately, but on the 


statement of either side that a cause is too long to be 
tried in Term, it will be withdrawn from such list, 
provided the other side have two days’ notice of the 


application at the Marshal's we ey and do not 


oppose the application on unds—the usual 
number of completed and new causés will be put 
into the list day by day in their usual order, 


Sitting after Term, Friday, Nov. 26. 





LONDON. 


In Term 
"Sitting st 10 o’clook, Wednesday, N ov. 84 


For Undefended Causes and such aq the Judge 


considers fit to be taken. 


t 





- + 3) Pleas, Demurrers, Excop- 
ead Far- 
ie 


oe } os firet,) ond 






Sifter Ferm 





flatusdey -—- ~~ = ~~ ~ a a . = . e Hev.a7 
(Zo edjeers.) 
SErehequer of Piczs. 
In Term. 
28 USI DOLEeeK. 
Sitting, Widnesda - »« Boe 3 
Sad Sut, Veiiey y - «© «© « 410 
Ged Sitting, Friday . ° oe » DD 
Wat 1SOMBOT 
ist Sitting, Monday : - «Mo. 8 
‘2nd Sitting, Wednesday . a ‘ 17 
After Term. 
‘4 2IDDLESEX. IN LOKDON, 
Friday. . . Nov. 26 | « « Nov. 27 
(To adjourn oaly.) 


The Court will sit in Middlesex, at Nisi Prius iz 
Term, by a papa from day to day, until the 
causes entered for tharespective Middlesex sittings 


are disposed of. 
The Court will sit, during and after Term, at tea 


o'clock. 


ANNUAL REGISTRATION OF AT- 
TORNEYS. 


6 & 7 Vict. c. 73, 8. 23. 
For the purpose of oe the 


Certificate, it is necessary that a al 
in writing should be delivered to the registrar, 
containing the name and place of residence of 
each attorney or solicitor, and the court or one 
of the courts of which he is admitted, with the 
term and year of admission. 

The decleration 1 is to be signed by the attor- 
ney or his partner, or by the ple agent of 
snch as reside more than 20 miles from London. 

The London agents are to accompany their 
declarations, with a list thereof arranged ia ab 


oro order, and written on foolscap paper, 
k 


-wise. 
It is particularly requested that the declara- 
tions (the forms of which may be obtained at 


the Law Society) be | sent to the office an a 
early a day as possible. 


THE EDITOR’S LETTER BOX. 


THe next and following numbers will be en- 
larged, in order to comprise the remaining Di- 
gest, Statutes, Lists, and other articles which 
it is desirable to include in the present volume. 
The last number will contain the Table of Cases 
reported and with a General Index to 
this, the 34th volume. The new volume will 
be improved i in its scope and extent, as already 
notified to our readers. 

The Legal Almanac will include all the im- 
portant Law Statutes. It will be a 
“* Year-Book ” for the practitioner. The Ds 
will also be much enlarged and improved @ 


form 
“ A Subscriber of Sixteen Years” is referred 





tto Mr. Hayes’ work on Conveyancing and the 


‘Real Property Statutes. 

The case mentioned by a Subscriber shall be 
immediately'‘inquired into, 

Some further letters on the Jurisdiction in 


a County Courts have been 
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SATURDAY, OCTOBER 23; 1847. 








“ Quod magis ad Nos 
Pertinet, et nescire malum est, agitamus.” 
Horar, 





ALTERATIONS IN THE JURISDIC-| within the walls of a prison, and the oppor- 
_TIONOF THE BANKRUPT AND tunity —so convenient to persons already 
INSOLVENTCOMMISSIONERS, |!" custody—of getting discharged without 


notice to their creditors, or any form of in- 

UNDER THE 10 & 11 vicr. c. 102. quiry, induced great camber of embar- 

rassed persons to avail themselves of the 
Extensive preparations are being made facilities afforded by the law. The regu- 

with a view of giving effect to the changes|!ations subsequently made by the Bank- 

produced by the Bankruptcy and Insol-|tupt Commissioners, and the limited effect 

vency Act of last session, (10 & 11 Vict.| given by the decisions of the courts of law 

c. 102). The house former! occupied by to a final order granted under the 7 & 8 

the late Baron Gurney, at the south side| Vict. c. 96, render the advantages derived 

of Lincoln's Inn Fields, adjoining the build- | by insolvents under the new system some- 

ing attached to the Court for the Relief of what equivocal, and have impressed this 

Insolvent Debtors, has been purchased, | sharpsighted class of persons with more 

and is te be converted into three rag Peeples ideas, as to the value of the pro- 

tional courts, so as to enable the four In- tection obtained under it, than they enter- 

solvent Commissioners to sit separately) tained two or three years ago. 

and contemporaneously. The supposed; The case of Toomerjy. Gingell, in the 

necessity for these alterations arises out of Common Pleas,* =e decided, that 

the expected influx of insolvent petitioners, | the final order granted under the stat. 7 & 

under the statutes 5 & 6 Vict. c. 116, and 8 Vict. c. 96, merely operates as a pro- 

7 & 8 Vict. c. 96, the jurisdiction under tection to the person from arrest in respect 

which was heretofore exclusively vested in| of the debts mentioned in the schedule,. 

the Commissioners of Bankruptcy in town | and cannot be pleaded in bar to an action 

and country. We shall be much surprised, | by a creditor, or used to defeat an execu- 

if the increase of business in the Insolvent |,tion against the after-acquired goods of the 

Court occasioned by the late act is in any debtor. On the other hand, a discharge 

degree commensurate with the extent of under the stat. 1 & 2 Vict. c. 110, is plead- 

the preparation made for the accommodation able in answer to an action for a debt in- 

of the new class of suitors, who,—to dis- serted in the insolvent’s schedulé,? ant rhis 

tinguish them from the insolvents petition- after-acquired property is fidf at.the mercy © 

ing under the stat. 1 & 2 Vict. c. 110, and of his individual creditors og Pcan ‘only be = = 

with reference to the title of the order|taken by his assignees usiiler an, expyess Y? “© 

under which they obtain their discharge order from the court, Mae is" never. *- 

from custody,—are called Protectionsts. _granted but upon an equffableé’ covisiderg-.- 
It is quite true, that when the acts ee Erie Mh 

above alluded to first came into operation, * Reported 15 Law J., ps 

the prospect of obtaining relief as an in-| » See 1 & 2 Viet-c- 110, 

solvent without being compelled to enter| the form of plea, see 3 Chit. Plead. p, 52, 7thed. 
VoL. xxxiv. No. 1,024. D D, 
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tion of the insolvent’s circumstances, and 
of the amount of debts incurred by him 
subsequently to his discharge. A dis- 
charge under the 1 & 2 Vict. c. 110, is so 
decidedly preferable, therefore, to a final 
order under the 7 & 8 Vict. c. 96, that no- 
thing but the indisposition to submit to im- 
prisonment during the short interval which 
must elapse before bail can be received, 


Alterations in the Jurisdiction of the Bankrupt and Insolvent Commissioners. 


the 15th September, and the debtors re- 
fuse to comply, or discontinue the payment 
of instalments in satisfaction of the judg- 
ments against them, the Bankrupt Com- 
missioners are left without the power to 
enforce their own orders by warrant of 
commitment or otherwise ; whilst the new 
act contains no machinery which enables 
the Commissioners of the Insolvent Court, 


will induce any person in the position of}or the Judges of the County Courts, to 


an insolvent petitioner, to proceed under 


take up and continue the proceedings com- 


the acts lately administered in the Court of| menced in the Court of Bankruptcy. In 


Bankruptcy, rather than under the 1 & 2 
Vict. c. 110. 

With respect to bail in country cases 
under the | & 2 Vict. c. 110, the diffi- 
culties anticipated from the passing of the 
10 & 11 Vict. c. 102, and adverted toin a 
former number, ante, p. 431, have been 
more than justified by the result, and we 
understand great doubt and uncertainty 
still prevails on the subject, but that the 

, Insolvent Commissioners have, for the 

| present, come fo the conclusion, that all 

motions respecting bail in country cases, 

A as well as the proceeding analogous to the 

justification of bail, is to take place, as 

heretofore, in London, without reference 

to the locality in which the insolvent’s case 
is to be heard and disposed of. 

The transfer of jurisdiction under the 


such cases, the creditor must commence 
his proceedings de novo, under the Small 
Debts Act, before the Insolvent Commis- 
sioners, or the County Court Judges, ac- 
cording as the defendant shall have resided 
for six calendar months preceding the time 
of suing out the summons in one district or 
the other; without any reference to the 
abortive proceedings in Bankruptcy, the 
trouble, expense, and disappointment inci- 
[dental to which are the results of this 
blundering piece of legislation. As already 
observed,* a judgment debtor of a migra- 
tory disposition, who has not resided for 
six months immediatcly preceding the time 
of suing out a summons under the Smalf 
Debts Act, in any particular ae is, 
by the act of last session, indulgently re- 
lieved altogether from the operation of the 


Act “ for better securing the Payment of| act (8 & 9 Vict.) which was announced s% 


Small Debts,” (8 & 9 Vict. c. 127,) from 
the Court of Bankruptcy to the Insolvent 
Court and the County Courts, which it 
may be remembered was an after-thought, 
tacked on to the stat. 10 & 11 Vict. during 
its progress through parliament, has given 
rise to unforeseen inconveniences in ad- 
dition to the difficulties which were pre- 
dicted. Orders were made by the Bank- 
rupt Commissioners, under the 8 & 9 Vict. 
c. 127, in numerous cases prior to the 15th 
September last, for payment of judgment 
debts under 20/. by instalments of various 
amounts, in some instances payable at 
distant periods. The 6th section of the 
10 & 11 Vict. c. 102, provides, that from 
the time that act shall commence and take 
effect, the Commissioners of the Court for 
the Relief of Insolvent Debtors, and the 
judges of the County Courts, shall have 
jurisdiction in “all matters of debt,” under 
the 8 & 9 Vict. c. 127; without reserving 
to the Bankrupt Commissioners the autho- 
rity to further with those cases in 
which they had made orders for payment 
before the new act came into operation. 
The consequence is, that where orders 
have been made for payment previous to 


intended to operate as a great boon to 
creditors, and a terror to pertinacious 
and dishonest debtors. 

The act 1 & 2 W. 4, c. 56, s. 10, pro- 
vides, that all attorneys and solicitors of 
any of the Superior Courts may be ad- 
mitted and inrolled in the Court of Bank- 
ruptcy without any fee, and may appear 
and plead in any proceedings in the said 
court without being required to 
counsel, except in proceedings before the 
Court of Review, and upon the trial of 
issues by jury, &c. Since the passing of 
the statutes conferring jurisdiction on the 
Court of Bankruptcy in matters of in- 
solvency, the insolvent business has been 
trangacted chiefly by solicitors without the 
assistance of coungel. In the Court for the 
Relief of Insolvent Debtors, however, the 
bar have exclusive audience, and it appears 
that no distinction is ‘contemplated with 
respect to those cases in which the juris 
diction is now transferred to that court, as 
it appears from a notice published by the 
Insolvent Commissioners, that the rs 
of petitioners for protection are informed, 





* See ante, p. 432. 
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they may oppose “either in person or by 
counsel,” impliedly excluding attorneys. 
This arrangement may not in a pecuniary 


view be disadvantageous to either branch of | of these statutes, after reciti 


the profession, inasmuch as a counsel, ac- 


Parties with a view to Extort Money; 
and 2ndly, the Act to amend the Law as 
to the Custody. of offenders. The formes 
that it is 
expedient to extend the provisions of so 


cording to the etiquette of that branch of} much of the 7 & 8 Geo. 4, c. 29, and of 


the profession, can only accept a brief to 
oppose an insolvent through the instrumen- 
tality of an attorney, and the charge to 
which the latter will be entitled for drawing 
the brief may be equivalent to what he 


the 9 Geo. 4, c. 55, as extends to threaten- 
ing letters, and so much of the 7 W. 4, 
and | Vict. c. 87, as relates to the offence 
of accusing persons of unnatural crimes, 
proceeds to enact, that if any person shall 


could claim for acting as an advocate. , If| knowingly send, deliver, or utter to any 


this were a matter of indifference to the 
profession, (which is by no means clear) 
we are not certain that the alteration will 
be satisfactory to creditors, who will now 
find, if they are not disposed to oppose in 
person, they must abandon opposition, or 
else retain the services both of a counsel 
and attorney. Whether this and other re- 
sults, daily disclosing themselves in its ope- 
tation were contemplated by the framers 
of the stat. 10 & 11 Vict. c. 102, we shall 
not venture to suggest. 

Any notice of the practical alterations 
produced by the act of last session would 
De incomplete, if we omitted to state, that 
the Lord Chancellor has already exercised 
the authority conferred on him by the 2nd 
section of the statute, and appointed Vice- 
Chancellor Wigram as the judge in matters 
of Bankrupt¢y, instead of Vice-Chancellor 
Knight Bruce. We have not learned 
whether this arrangement is intended to 
be of a permanent, or ~ of a temporary 
character; but as some Jeading members 
of the Chancery bar, elected to practise in 
Vice-Chancellor Knight Bruce’s Court, 
with a view to the Bankruptcy jurisdiction 
exercised by that learned judge, it can 
scarcely be supposed that the transfer of 
that branch of business, from the one court 
to the other, can fail to produce some incon- 
venience, the extent of which will be better 
acertained when the Term commences. 


RECENT ALTERATIONS IN THE 
CRIMINAL LAW. 


THREATENING LETTERS, AND CUSTODY OF 
OFFENDERS, ACTS. ae 


_ Tug provisions of the Act for “ the more 
speedy Trial and Punishment of Juvenile 
Offenders”” were commented upon in a 
former number, (anés, p. 538.) ‘The other 
statutes of the last session, by which alte- 
rations have been effected in the criminal 
law, are, as already stated :—Ist, the Act 
extending the provisions of the Law re- 
specting Threatening Letters and Accusing 





other person, any letter or writing, accus- 
ing or threatening the person to whom the 
‘letter is sent or delivered, or any other 
person, of any crime punishable by law 
with death or transportation, assault with 
intent to commit a rape, attempt to com- 
mit a rape or any infamous crime, with a 
view to extort or gain, by means of such 
threatening letter or writing, any property, 
money, or other valuable thing; or any 
letter threatening, to kill, or to harm or 
destroy any building, or agricultwral pro- 
duce; or shall procure, aid, counsel, or 
abet the commission of any such offence ; 
every such offender shall be guilty of 
felony, and liable, upon conviction, to be 
transported for any period not less than 
seven years, imprisoned, with or without 
hard labour, fur any term not exceeding 
14 years, and, if a male, once, twice, or 
thrice, publicly or privately whipped, (at 
the discretion of the court,) in addition to 
such imprisonment. ; 

By this provision, uttering a threatening 
letter, as well as sending or delivering it, 
is made an offence, we believe for the first 
time, and it is no longer necessary that the 
intention should be to extort money from 
the person threatened or accused. The 
offence is complete under this act, if there 
be evidence of an intent “by means of 
auch threatening Ictter or writing,” to 
extort anything of value from any person 
whatever. ‘The law was previously com 
sidered to be inadequate, to meet the case 
of a letter sent to one person threatening 
to accuse another, where the intention was 
to extort money, not from the 
threatened to be accused, but from the 
person to whom the letter was sent. More 
than ane instance has lately occurred, 
where attempts have been made, by means 
of threatening letters, to work on the 
feelings and affections of . relatives of the 
parties threatened to be accused, and if the 





4 10 & 11 Viet. c. 66, printed, ante, p. 286. 
* 10 & 11 Vict. c. 67, printed, ante, oe 
DD 


new ect proves effectual by imeuring thejracter. It is.to be regretted, however, 
punishment of persens guilty of such an|that when the law in respect of these 
ofience, it will afferd an additional pro-| offences was about to be altered, an em- 
tection to society in a= matter in which|deaveur was not made, also, to 
every protection the law can afford is most | it, by —s the enactments in stat 
desirable. previously in force, asd embodying the 

The portion of the first section which} whole in a single act. The subject matter 
relates to any letter or writing threatening | was not of a nature to render the consoli- 
to kill or murder, or to burn or destroy, as | dation of the law a work of any considerabie 
therein mentioned, is a re-enactment of the |difficulty, and it is impossible not to per 
4 Geo. 4, c. 54, s. 8, substitating the words | ceive, that the arultiplication of crimmal 
“any other person”’ for “ og of her Ma-|statutes in reference to the same offence is 
jesty’s subjects,” as in the former enact-|s positive evil, the continued existence of 
ment, and adding the words “or other! which is a blot on our system of legisiation. 
building,” and also the words “or other} The Custody of Offenders Act contains 
agricultural produce,” to the description of | but two enacting clauses also. It appears 
property threatened to be burnt or de-|that, by the 5 Geo. 4, c. 84, her Majesty, 
stroyed. The introduction of the words|by order in council, may direct male 
‘tor shall knowingly procure, counsel, aid, | offenders convicted in Great Britain, and 
or abet the commission of the said offences, under sentence of transportation, two be 
or either of them,” in the new act, is an' kept te hard labour in any part of her Ma- 
extension of great importance, and the ap-'jesty’s dominions out of England. The 
plication of the punishment of whipping to; lst section of the new act empowers one 
all male offenders of this description, at|of her Majesty's principal Secretaries of 
the discretion of the court, may not be| State to deal with male offenders convicted 
without benefit. As the insufficiency of in Ireland, and under sentence of transpor- 
imprisonment begins to be felt, the efficacy | tation, precisely in the same manner as if 
of whipping, as a punishment for particular | the conviction took place in Great Britain, 
crimes, may again be admitted. namely, by ordering’ that such 

The 10 & tl Vict. c. 66, only contains should be cenfined and kept to hard iabour 
two clauses. The second merely enacts, | in ary place of confinement out of England. 
that if any person shall accuse, or threaten! The 2nd section authorises her Majesty, 
to accuse, either the person to whom the’! by an order in writing, to direct that any 
threat shall be made, or any other person, | persons under sentence of transportation 
of any of the crimes before specified, with| within Great Britain, shall be removed 
& view to extort from the person accused, | from the prisons m which they are severally 
or from any other person whatsoever, money |confined to any other of her Majesty's 
or any valuable thing, the offender shall be | prisons or penitentaries in Great Britain, 
guilty of felony, and liable to the same/|for such time as her Majesty may direct, 
punishment as persons convicted ynder the not exceeding the time for which they 
preceding section. might have been lawfully confined in the 

The result of this enactment is, to place | prisons from which they shall have been 
persons accusing or threatening, by words | removed. 
or signs, in order to extort money, &c., in| This provision is obviously mtended te 
the same category as offenders, sending, | enable the government to carry into effect 
delivering, or uttering, threatening letters.|the new system of secondary punishment, 
It is obvious that the law which seeks to|explained by Earl Grey in the House of 
prevent .by punishing offences of this | Lords during the last session of parliament, 
nature, should, if possible, be framed so as|and which has been noticed in a preceding 
te comprehend every variety of the crime|number.t. We are not aware to what 
which the perverse ingenwity of the|extent it is resolved to try the experiment 
offenders may resort to. hie short |io the first instance, but whatever may be 
statute affords, on the whole, a favourable |the result, the additional powers conferred 
specimen of the conciseness with which|on the executive government by the pre 
criminal matters may be treated by legis-| visions of this statute do not seem open to 
lative enactment, when the e ab-|any reasonable objection. The treatment 
surdity is avoided of varying the definitions | and discipline of pri , and the general 
of not distingui in their |regulations of prisons, are well deserving 
nature, and apportioning diferent 
of punishment te crimes ef a similar che- « See Leg. Obs. vol. 33, p. 460. ~ 
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the attention of the legislature, bet the} that the number of so carried im 
distribution of prisoners, and their remowal| proportion to the tonnage of the ship was not 
when expedient or necessary, seem te fall | Seater than that of.one person to every 25 tons 





: Secre-| *ball- lie upon the person whom any 
pecaliarty within the of the a suit, action, or other Ie roceeding ma 
tary of State for the Home Department. [he brought, and fai Tegal Sof te : fe 

jedged Sa as siren taken and ad- 

NEW STATUTES EFFECTING ALTERA- t number of passengers 80 carried 
did exceed that rtion. 

TIONS IN THE LAW. 2. Col st lad ad —_—s ‘sion 


CARRIAGE OF PASSENGERS BY sma. [077 / I COr isin ate, ee i clot And 
10 & 11 Vict. c. 103. hg peg from per time be ee 
it articles o mentioned in the. 
oe ace Faas a Cae a said recited ol or co “apt of them pone 
, equivalent axticles s substitated ; 
Passengers by Sea. (July 22, 3847] =| enacted, That it shall be Iawfal for her Ma- 
1. 5 & 6 Viet. ¢.107. Extent’ to whiek the | jesty’s Colonial Land and Emigration Commis- 
Passengers Act (5 & 6 Vict. c. 107} she apply. |sioners for the time being, acting under the 
— Whereas hy an act — in the session of | authority of one of her Majesty’s principal Se- 
j holden in the 5 & 6 Vict. c. 107, in-|cretaries of State, from time to time, by any 
tituled “ An Act for regulating the Carriage of | notice or notices for that purpose, issued under 
Paseengers in Merchant Vessels,” itis amongst | the hands of any two of aah commissioners, 
other things provided, that the said act shall. and published in the “ London Gazette,” to 
nat extend to any ship carrying less than 30) substitute for any of the artieles of food men- 
Pmessngers, and it is expediemt that the sakf/tioned in the said recited act any other article. 
act. should be amended in that respect : Be it | or articles of foed, az to the said commissioners 
therefore enacted by the Queen’s most axcellent | shall seem meet, and any such notice or notices 
9 weg le and with the advice and eonsent/| from time to time to alter, amend, or revoke as 
of rdg.spirtual and temporal, and Com-| occasion may require: Provided always, that 
mens, in this present parliament asgembied, , all the clauses and provisions of the said recited 
aad. by the ~~ of the same, That the! act contained respecting the articles of food 
enid. necited act hereafter extend and the| therein entsed Galt extend and are here- 
samc is hereby extended to the case of pint by extended to the case ef sueh substituted 
ship carrying any pass on any such | articles, 
voyage as in the said recited act is mentioned:| 3 All articles of food required by recited act 
Provided. that when the number of passengers | fo be furnished at the expense of the owners or 
caryied in any such ship shall not bear to the|charterers, and to be of good quality.—And be 
registered tonnage thereof a greater proportion | it enacted, That all articles of food required by 
than. one passenger to every 25 tons,.so much | the said recited act, or by any such notice or 
and. such parts only as are next hesein-affer | notices as aforesaid, to be Jaden on’ board any 
specified of the said recited act shall extend and/ ship carrying passengers, shall before suc 
are bereby extended to the case of anysuch ship; ship stall be cleared out. be furnished’and laden 
that is to say, sueh parts thereof as relate to! an:board by and at the expense of the owner 
the recovery of money in certain cases by way! or charterer of such ship, for the purposes in 
of return of passage money; or as relate to| the said recited act provided, and shall be of a 
subsistence money; or as relate to compensa-| quality to be approved of by the emigration 
tion to be made for the loss of passage; or as! officer at the port of clearance, or his assistant, 
relate to the giving receipts for money received | or, where there is no such officer, or in his 
for er in respect of any passage to North; absence, by the officer of customs from whom 
ica ; or as relate to the receipt of money/a clearance shall be demanded; and that in 
for or in respect of any such passage by any | case of any default herein the owner, charterer, 
as agent, not having a written authority| or master of such ship. shall be liable to the 
his principal to act in that capacity; or| payment of a penalty mot exceeding 50/. 
ag. telate to the mducing of any person by any} 4. tion with respect to the carriage of 
fraad or false to efigage any such pas- , &c.—And be it enacted, That in 
sage ; OF as re to any prosecution or other| any ship carrying on any such voyage as in the 
at law for the recovery of such:pas-| said recited act is mentioned a greater number 
sage or subsistence money, or of such compen-|.of passengers than in the proportion of one 
sation aa aforesaid, or for. the infliction of any| passenger to every 25 tons of the registered 
fines or M commgpe in respect of amy of the mat-/ tonnage of such ship, it shall not be lawful to 
texs or things aforesaid: Provided also, that if} put om board or carry as cargo any gunpowder, 
vitriol, or hides, and that no such s#itip. 
having on Foard as cargo any such articles as 
aforesaid shall be allowed to clear out or pro- 

















ig any suit, action, prosecution, or other legal 
proceeding under the said. recited act an cae 
tion shall ae eel any ship decathen on + 
amy voyage did or did not carry a greater num- on her voyage. 

eat passengers than. aforesaid in proportion} 5. Regulations for ensuring: proper light and’ 
te the tonnage themeof, the burden of proving} vestilatios.—Ama@ ba it enacted, That for. the 
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purpose of ensuring a proper supply of light| that such ship as aforesaid is manned with a 
and air in every ehip carrying on any such | full complement of men, such ship shall not be 
voyage as in the said recited act mentioned aj cleared out. 
greater number of passengers than in the pro-| 8. No ship to be cleared until a certificate is 
portion of one passenger to every 25 tons of| obtained, that all the requirements of the law 
the registered tonnage of such ship, the pas-| have been complied with.—And be it enacted, 
sengers shall, at all times during the voyage,| That no ship carrying on any such voyage as 
(weather permitting,) have free access to and|in the said recited act is mentioned, a 
from the between decks by each hatchway| number of passengers than in the proportion of 
situate over the space appropriated to the use| one passenger to every 25 tons of the registered 
of such passengers: Provided always, that if| tonnage of such ship shall be allowed to clear 
the main hatchway be not one of the hatchways| out or proceed on her voyage until the master 
appropriated to the use of the passengers, or if| thereof shall have obtained from the emigration 
the natural supply of light and air through the| officer at the port of clearance, or his assistant, 
same be in any manner unduly impeded, it| or, where there is no such officer, or ip his 
shall be lawful for the emigration officer at the| absence, from the officer of customs from whom 
port of clearance, or his assistant, or, where|a clearance shall be demanded, a certificate 
there is no such officer, or in his absence, to| under his hand that all the requirements, as 
the chief officer of customs at the port from) well of this act as of the said recited act, so far 
which a clearance shall be demanded, to direct} as the same can be complied with before the 
such other provision to be made for affording | departure of such ship, have been duly com- 
light and air to the between decks as the cir-| plied with. 
cumstances of the case may, in the judgment] 9. Ships putting info any port in the United 
of such officer, appear to require, which di-| Kingdom after sailing to replenish provisions, 
rections shall be duly carried out to his satis-| &c.—And be it enacted, That if any ship car- 
faction ; and in case of any default herein, the) rying on any such voyage as in the said recited 
master of the said ship shall be liable to the| act is mentioned, a greater number of pas- 
payment of a penalty not exceeding 50/.| sengers than inthe proportion of one passenger 
sterling. to every 25 tons of the registered tonnage of 
6. from whom a clearance is demanded | such ship shall put to sea, and shall afterwards 
to require ship to be surveyed, at the expense of | put into or touch at any port or place in the 
the pias 7 ship reported not seaworthy, the; United Kingdom, it shall not be lawful for suck 
same not to be cleared until rendered so.—And|ship to leave such port or place until there 
be it enacted, That the emigration officer at the| shall have been laden on board, as herein- 
port of clearance, or his assistant, or, where| before is mentioned, such further supply of 
there is no euch officer, or in his absence, the| pure water, wholes‘me provisions of the requi- 
officer of customs from whom a clearance shall | site kinds and qualities, and medical stores, as 
be demanded, shall in all cases require any a may be necessary to make up the full quantities 
fitted or about to carry passengers on any such | of those articles required by the herein-before 
voyage as im the said recited act is mentioned | recited act or this act for the use of the pas- 
to be surveyed, at the expense of the owner or|sengers during the whole of the intended 
charterer thereof, by two or more competent/ voyage, nor until the master of the said ship 
surveyors, to be duly authorized and approved | shall have obtained from the emigration officer, 
of, either by the Commissioners of Colonial|or his assistant, or where there is no such 
Lands and Emigration, or by the Commis-| officer, or in his absence, from the officer of 
sioners of Customs, as the case may be; and/customs, as the case may be, at such port or 
if it shall be reported by such surveyors that | place, a certificate to the same effect as the cer- 
they have surveyed such ship, and that such |tificate herein-before required to enable the 
ship is not in their opinion seaworthy, so as to| ship to be cleared out; and in case of any de- 
be fit in all respects for her intended bt e, fault herein, the master of the said ship shall 
such ship shall not be cleared out until the|be liable to the payment of a penalty not 
same, or two other eurveyors appointed as |exceeding 100l. sterling. 
aforesaid, shall report that such ship has been| 10. In case ship is wrecked, &c.. or prevented 
rendered seaworthy, and in all respects fit for |from landing her passengers in a reasonable 
her intended voyage: Provided always, that | time, they shall be provided with a passage by 
the precautions for ascertaining the seaworthi- | some other vessel ; and in default, passengers, 
ness of ships, and their state of repair and re may recover expenses by summary process.— 
efficiency for their intended voyages respec- | And be it enacted, That in case any ship - 
tively, shall in all respects, and without dis-|ing passengers on any such voyage as in the 
tinction, be the same for foreign as for British | said recited act is mentioned shall be wrecked 
ships. or otherwise destroyed, and shall thereby, or 
7. Ship not to be cleared out until reported to|by any other cause whatsoever be prevented 
be erly manned.—And be it enacted, That |from landing her passengers at the place they 
unless it shall be proved to the satisfaction of | may have respectively contracted to land, or in 
the emigration officer at the port of clearance, | case such ship shall put into any port or place 
or his assistant, or, where there is no such|in a damaged state, and shall not within a 
officer, or in his absence, the officer of custome | reasonable time be ready to proceed with her 
-  Whorti a cléarance shall be demanded, / passengers on her intended voyage, after 
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having been first efficiently repaired, and in all 
respects put into a cad and seaworthy con- 
dition, then and in any of auch cases, such 
passengers respectively shall be provided with 
a passaye by some other equally eligible vessel 
to the port or place at which they respectively 
may have originally contracted to land ; and in 

ult thereof within a reasonable time, such 
passengers respectively, or any emigration 
officer on their behalf, shall he entitled to 
recover, by summary process before any two 
or more justices of the peace, in like manner a 
in the said recited act is provided in the cases 
of monies thereby made recoverable, all monies 
which shall have been paid by or on account of 
such passengers, or any of them, for such pas- 
sage, from the party to whom the same may 
have been paid, or from the owner, charterer, 
or master of such ship, and also such further 
sum, not exceeding 5/. in respect of each such 
passage, as shall in the opinion of the justices 
who shall adjudicate on the complaint be a 
reasonable compeneation for any loss or incon- 
venience occasioned to any such passenger, or 
his or her family, by reason of the loss of such 


sage. 

11. How children are to be computed in reck- 
oning the proportion of passengers to tonnage. 
Penalty for excess of numbers in proportion to 
tonnage.—And in order to remove doubts which 


have arisen in the construction of the said re-|- 


cited act, be it enacted, That for the purpose of 
determining the number of persons which ac- 
cording to the said act can be carried in any 
ship in proportion to the registered tonnage 
thereof, two children under the age of 14 years 

be computed as one person, and that 
children under the age of one year shall not be 
included in such computation: Provided al- 
ways, that if any ship shall carry upon any such 
voyage as in the said recited act is mentioned 
a greater number of persons, computed as afore- 
said, in proportion to the registered tonnage 
thereof, than in the proportion in the said re- 
cited act mentioned, the master of such ship 
shall, for and in respect of every person consti- 
tuting such excess, be liable to the payment of a 
penalty not exceeding 5/. aterling. 

12. Re of penalties.—And be it en- 
acted, That all penalties imposed by this act 
shall be sued for and recovered by such persons 
only and in such and the same manner as in the 
said recited act is provided in the case of the 
penalties thereby imposed. 

13, Penalty on person inducing another to 
part with acknowledgment for passage money.— 
And whereas in many cases persons having re- 
ceived under the requirements of the said re- 
cited act contract tickets or written acknow- 
ledgments for monies in respect of passengers 
to North America have afterwards been induced 
to part with the same, whereby they have been 
deprived of the means of enforcing their rights 
under such contract tickets; be it enacted, 

any owner, charterer, or master of a ship, 
or any — broker or other person, who 
shall induce any person to part with, render 
useless, or destroy any such contract ticket or 
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acknowledgment for passage money as afore- 
said during the continuance of the’ contract 
which it is intended to be evidence, shall be 
liable in each case to a penalty not exceeding 


oO 
+ ad 


14. Government emigration agents to be 
henceforth styled “ Emigrution — 
be it enacted, That the officers known as Go- 
‘vernment Emigration Agents may henceforth 
ibe styled “ Emigration Officers,” and that all 
powers, functions, and privileges vested in such | 

Government Emigration Agents by the said 
recited act or by any other act shall vest in and 
be exercised by the “ Emigration Officers” for 
the time being, in like manner as if they bore 
the designation of Government Emigration 
Agent. 

15. Definition of terms used in this act.— 
And be it enacted, That whenever ~ “a 
“ passenger” or “‘ passage”? is used in thi 
oo it shail be held a my include or extend to 
the class of passengers or passages commonly 
known and understood by the name of “ cabin 
passengers” and “cabin passages ;” and that 
the term “ship” shall include and mean every 
description of vessel, whether British or foreign, 
carrying passengers upon any voyage to which 
the provisions of the said herein-before recited 
Passengers Act or this act shall for the time 
being extend. 

16. Act may be amended, §c.—And he it en- 
acted, that this act may be amended or repealed 
during the present session of parliament. 








METROPOLITAN AND PROVINCIAL 
LAW ASSOCIATION. 


One of our contemporaries finds it con- 
venient to assume that we are inconsistent 
in supporting the Metropolitan and Pro- 
vincial Law Association, because five years 
ago we condemned “ The Legal Protective 
Association ” as a needless attempt to raise 
up—in addition to the Incorporated Law 
Society—another and a rival association in 
London, and which New Society afterwards 
sought to enrol some country solicitors, and 
adopted a loftier name. Will our contempo- 
rary accept our assurance that the new As- 
sociation of Metropolitan and Provincial 
Solicitors, as regards its objects and its 
modus operandi, is essentially different 
from “ The Legal Protective,” which had 
the advantage of his patronage. 

Profoundly impressed with the import- 
ance of a cordial union of both town and 
country solicitors, we have frequently 
pointed out that its attainment was the 
first object of the new agsociation. En- 
deavouring humbly—we hope not use- 
lessly—to effect this consummation, it is 
scarcely necessary to add, that no word or 
line has ever appeared in this publication 
exalting one class at the expense of the 
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other, or suggesting to either that the 
other was opposed to its interest, or regard- 
leas of its welfare. To our poor judgment 
it seemg manifest that the true and lasting 
interests of the whole profession consist in 
acting unitedly ;—in adjusting or waving 
any inferior points of difference, and cor- 
dially co-operating together in the pro- 
motion of their common objects, 

This view does not find favour in ‘‘ The 
Law Times.” A writer of editorial 
paragraphs in that journal asserts (we are 
sure without any foundation) that the 
London solicitors selfishly pursue their 
own interests, and disregard their brethren 
in the country. He states, 


“‘ That the attorneys in London are wont to 
consider the country attorneys generally as an 
inferior class,” and then he says—“ the best of 
the eountry attorneys are far superior to the 
London attorneys in legal and general know- 
—_ in reputation and social position.” 

gain, he observes—“ Little sympathy can be 
hoped for here, [in London,] where the inter- 
eats and feelings are so different. But let the 
profession in the country take up the cudgel 
oo err —_ and they will, as =! 

most aid when they are best pre to 
help themselves,” mY - 


Such are the statements and exhorta- 
tions addressed to our brethren in the 
country, for the purpose of promoting their 
friendly union and co-operation with those 
in town! A notable specimen truly of 
the discretion and wisdom of a writer, 
(surely not the learned editor?) who calls 
us to account for some fancied inconsist- 
ency between our past and present views. 
But on what foundation of probability or 
truth does this injudicious and ill-timed 
attack on the London solicitors rest? Of 
the three thousand London solicitors, there 
are no less than eight hundred firms 
(probably 1,200 individuals) engaged more 
or less as London agents for the country so- 
licltors ; and can any one not utterly igno- 
rant of the true state of the profession, 
suppose there can be, on the part of the 
London solicitors, any want of respect or 
sympathy towards their own clients ? 

Our contemporary has constantly dis- 
peraged and censured the Incorporated 

ciety, alike for what it has done and left 
undone. He now includes in the same 
category the members of the Incorporated 
Law Society and the general body of the 
London solicitors. Perhaps, rightly so. For 
the Law Institution comprehends nearly 
half the London practitioners, and, in re- 
ference to the firms to which they belong, 


. 
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8 ity of the body. An attack on the 
Lonion, cond of the Incorporated Law 
Society, as professionally selfish and ze- 
gardiess of their brethren in the counéry, 
is, therefore, an ‘attack on the Londen ss- 
licitors in general. In either case, an om 
merited and unfounded attack. For car 
selves, it is our constant endeavour to 
maintain the interest of the whole pro- 
fession, whilst our contemporary advocates 
that of the country solicitors exclusively, 
(but he mast pardon us for adding, not well 
or wisely,) and in opposition to that of the 
town branch of the profession. He has 
uniformly sought to disunite the two bodies, 
by endeavouring to persuade the former 
they were neglected, underrated, and m 
jured by the latter. These mischievous 
sentiments, under the garb of friendship 
for thé country profession, are again com 
sistently sought to be inculcated. ; 

Acknowlclaing the courteous terms m 
which our contersporary has generally re- 
ferred to this journal, we lament to fiod him 
disingenuously omg that we have ad- 
mitted that ‘the on Institution has 
no regard for the larger branch of the pro- 
fession—the solicitors in the provinces.” 
The admission is in the imagination of the 
writer in the Law Times. We hope we 
may be excused for refusing to admit his 
inferences or adopt his opinions,—opinions, 
we ore satisfied in this instance, founded 
on a misapprehension of facts and a very 
imperfect acquaintance with the cmcum- 
stances. 

It is a fact, which we have often stated, 
that although the oka! ede Law Society 
is open to the whole profession, no more than 
300 country solicitors out of 7,000 have 
joined it. ‘To talk of this as a “‘confession” 
isa sad misapplication of language. The 
disproportion in the number of town and 
country members is shown in the annual 
printed list, and by the distinguishing 
marks in the Law List: so numerous ia 
one class, and so few comparatively in the 
other. We could not conceal it were we 
so disposed. Ali this, however, is beside 
the real question. We venture to thirk 
that a sdlicitor resident in London may 
consider his interest identical with that of 
hia country brethren, and feel that he is 





* It may be mentioned, that though the an- 
nual subscription is small, the admission fre is 
considerable, and selicitors who seldom come 
to town, however well disposed to the Instita- 
tion, are not likely to incur the expense of 
joining it. 
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advancing the one without losing sight of |missionrrs. The words of that section are 
the other. Has the Incorporated Law |that all powers “in matters of insolvency” are 
Society, in deliberating or acting, m any transferred from the ptcy commus- 
ome instance ne or ov 5 —agghe 
igterests of that whole body egeertirn It cannot be successfully contended that, 
amd uphold the interests of a section? Wel tact ee 
P ; : ©! ference,—the statutable authority of the banks 
confidently assert that it never bas; and | cormmmissfoners could abrogated: 
entertain noa ension that any attempt | The well-known rules of'construction preclude 
te excite disunion and create distrust on|that. Then, is the authority taken away by 
this ground can be successful. express words, or necessary implication f 





JURISDICTION OF THE COUNTY 
COURTS. 


SUMMONING DEBTORS ON UNSATISFIED 
. JUDGMENTS BSFORE THE COUNTY COURTS 


.To the Editor of the Legal Observer. 


Sir,—I am obliged to your correspondent at 

Birmingham ; and to S. fi. i 

tion; but I think they have somewhat misun- 
my meaning. 


The question asked by me was (though per- 


haps not made so intelligible as it might have 
been) “whether a creditor who, 


the ing of the New County Courts Act, 
obtalned a judgment for a debt not exceeding 


201.,can summon the debtor before a judge of 


the New County Courts under or by virtue of 
the Ist sect. of the Small Debts Act, 8 & 9 Vict. 
@. 127,” which enacts, that “a creditor obtaining 
judgment or order in respect of a debt not ex- 


for their informa- | 


ious to: 


Surely not. The summoning a debtor under 
the act of parliament is not eo th o 
| matter of insolvency, and the 6th section of the 
‘act, last part, shows that the legislature div- 
|tinguished between a matter of insolvency and 
|summoning a debtor, for they are mentioned 
there separately ; and altho that section 
does, in terms, give authority to the Insolvent 
Court in town, and the County Courts in the 
| country, yet it not only does not affect the 
iright of the bankruptcy commissioners in sum- 
| monting debtors, but it appears to save that 
‘right, for all exclusive jumsdiction is carefully 
avoided. In addition to which, the 9th sect. 
strengthens he view I have taken as to the in- 
tention of the legislature to make the power 
a ; for, whilst a especially _ the 
right of parties to proceed, in respect of “ pe- 
tittons Barts the 2 ata acts or either of 
them” in the Bankruptcy Court, if the pra. 
ceedings had been already initiated there, it 
says nothing whatever of the right to continue 
the proceedings in respect to summoning debtora, 
which it, no doubt, would have done, if it were 


coeding 20/. may summon the debtor before a’ intended to withdrawthe authorityas in the other 
Cemmissioner of Bankrupts or Court of Re-|case. In the last-mentioned section, the use 
quests, or infertor court of record for the re- of the word “ cither” seems of some little mo- 
pepe f So, or o¢ker court for the recovery: ment, as exhibiting an intention to refer par- 

sm bts.” 


Now, it is quite clear that the New County 
Cosrts are inferior courts of record, and also 
courts for the recovery of small debts; but are 
yw bag se within the meaning of the said Smali 

Act, not being in existence at the time of 
the pasaing thereof ? 

“3. H.” was right in applying the question 
te “a judgment or order obtained from any 
court of competent jurisdiction in England,” 
and I agree with him, that the 98th sect. of the 
New County Courts Act does not give juris- 


TacITUM. 





S1z,—Your correspondent G. P. W., who, 
m your number of the 9th Oct., says, that 
“Tacitum” has not been correctly answered by 
me, will probably, on reflection, see that he is 


m error. The answer I gave, having regard to|" 


the time at which the question was propounded, 
strictly logical way of viewing the matter,) 

. P. W. admits to be correct; but he alleges 
that the 4th section of the recent statute (10 
& 12 Vict. c. 102,) renders the answer in- 
correct, if applying to the present time. I do 
not think so, and I do not acknowledge that 
the éth, or any section of the act takes the 
seigin (80 to speak) out of the Bankrupt Com- 


ticularly to the two Insolvent Acts, and not to 
| the Small Debts Act as well, the word “‘either”’ 
applying grammatically only to one of two. 

| ‘T'he question is of considerable importance, 
‘and there may be some doubt about it; bu 
upon the whole, it certainly does appear, as 
stated to you in my previous communication, 
‘that the authority of the bankruptcy commis- 
sioners is not ousted. <o 


[We presume that enough now has been 
written on this point, and that the controversy 
may here be ended.—Ep. } 





WESTMINSTER COUNTY COURT. 
Before D. C. Moylan, Esq., Judge. 


UNQUALIFIED AGENTS. 


One of the principal features of the new bill 
was to do away with “ agents” who, under the 
“ Court of Requests” system, were in the habit 
of fleecing the poor creatures summoned to the 
‘courts mest out ly; but, instead of 
doing #0, the number has conaiderably in- 
creased. In a case yesterday, one of them 
actually summoned a poor old woman for 10s., 
“for,” as his particuiare stated, “‘ two attend- 
ances upon you, receiving instructions for tak- 
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astonished, and 
said, “Why, you ask for this just about twice 
as much as I should allow a professional man 
for his attendance. Instead of 10s., I should 
say 10d. would be a great deal too much. If 
you had lent your arm to the poor woman to 
support her to the court, you might have 
charged ; but, for your presence before me, 
you cannot recover. The case is dismissed.” 

The “agent” said, “ If that was the opinion 
of the judge, he should discontinue that branch 
of the profession.” The judge thought the 
sooner he did so the better.—From the Daily 
News, Oct. 19, 1847, 





a 
VISITS TO THE OLD LAWYERS. 


LORD KENYON. 


Mr. (afterwards) Lord Kenyon, lived in 
Bell Yard, Temple Bar. Mr. Kenyon’s early 
habits were those of strict economy : he had his 
shoulder of mutton roasted fog one day, the 
next day he eat it cold, and for the third or 
fourth day he had it hashed, resembling the 
old Scotch trader, who told his son he lived at 
first very sparingly, so that in his old age he 
could afford himself a chucky on a Sunday; 
but he said, the young men in the present day 
— they began life wanted a eine every 

y 


Mr. Kenyon, it is said, attended the sessions 
at Stafford, but the following anecdote will 
show that he had also first attended at a Welsh 
session. During a case there, a point arose, 
which was warmly argued by the counsel on 
both sides. Kenyon willing to show off, said, 
“Mr. Chairman, I recollect in the last term 
there was a case upon this subject, and I have 
a note of it in my pocket, which I will read to 
the court from my note-book :” the chairman 
said, “ Don’t read it from your note-book, sir, 
until I consult the bench ;” he then said, ‘‘ Gen- 
me you have heard what has been said as to 
Mr. Kenyon’s note-book, I want your decision 
upon the question, whether Mr. Kenyon’s note- 
book was evidence?” This was put, and there 
was a majority of the magistrates that Mr. 
Kenyon’s note book was not evidence. Kenyon 
got up in a rage and said, “I never said it was 
evidence.” e chairman said, “Sir, we have 
decided the question against you.” Kenyon 
then said, ‘“‘ You have no more law than a 
tailor’s goose;” and he left their sessions for 
ever.” _ 


kame ery bts Arden, (afterwards Lord Al- 
vanley,) an wy were made King’s counsel, 
Arden said, “ Well! I don’t think they’ll say 
that we three were chosen for our beauty !” 


8. P. 


Visit to the Old Lawyers.—Hemarkable Foreign Trials. 
ing out a summons, attending before judge,”) REMARKABLE 
Cc. . 


FOREIGN TRIALS, 


CASE OF JOSEPH VALLET, 1724." 


In the early part of last century, there lived 
near the town of Pont de }’Ain, in the south of 
France, a brick and tile-burner, named Joseph 
Vallet. Joseph was an industrious man, skil- 
ful in hie profession, and his bricks and tiles 
were in great request in the neighbourhood. 
He had a few evil wishers, and among these 
was M. Frillet, who was a rival in trade. 
Vallet’s bricks and tiles commanded a better 
market than those of Frillet. This hostility of 
Frillet might have been of little consequence in 
ordinary circumstances. He possessed, how- 
ever, the power as well as the inclination to 
torment his rival; for hewas the king’s attorney- 
general for the district, a function which ren- 
dered him a dangerous enemy to a poor man. 

Joseph Sevos and Antoine Pin, two 
of loose character and intemperate habits, dis- 
appeared, after having been seen the previous 
evening—February 19, 1724—in a state of ine- 
briety. They were nowhere to be found ; but, 
after some inquiry, it was found that Pin had 
gone to Dombes and enlisted—a thing he had 
often threatened to do. But of Sevos there 
were no traces. This was the more strange, 
seeing he was in good circumstances, and was 
the possessor of a small property. Some 
thought Pin must have made away with his 
companion; but others combated this idea, 
under the impression that if Pin had committed 
murder, he would have fied no one knew 
whither, instead of enlisting as a soldier. : 

While public curiosity was on the stretch to 
discover what had become of Sevos, a rumour 
was propagated that all was not right with the 
family of Vallet the tile-burner. It was said 
they were very much discomposed, as if con- 
scious of having committed a gnevous cnme, 
The report spead rapidly through the country, 
and the attorney-general, Frillet, lost no time 
in inquiring into the facts. The result of his 
investigations was, that on the 19th of August, 
1724, he filed an information to the effect that, 
“On Sunday evening, the 19th of Feb ‘ 


Joseph Sevos, after eating and drinking m 
Vallet’s house, had suddenly disa » and 
had never since been heard of. further, 


according to general helief, he had been mur- 
dered in the tiler's house, and buried under the 
stove; but that afterwards the body had been 
raised, and consumed in the kiln.” 

Upon this information proceedings were 
commenced by the authorities at Pont de |’Ain, 
and witnesses summoned. The first 
was ss ga hye pepo ‘ a, avetre : that, 
on the night of the 19th of February, having 
been to Mastalion, he was returning by Vallet’s 
house, about three hours before da light, when 
he heard a great noise, and clearly distinguished 


* This extraordinary case, narrated by Mrs, 


Crowe, we have abridged from Chambers’s 
Edinburgh Journal. The remarkable nature of 
the recent criminal cases in France may render 
it not a little interesting. We find room for it 
before the close of the Vacation. 

e 
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the words, “Help! help! I will confess every- 

J ! Forgive me thie once, and epare my 
life !” Whereupon a voice, which he knew to 
be Joseph Vallet’s, answered, “We want no 
more confessing ; you must die!” This sort 
of dialogue continuing some time, the witness 
became alarmed; but, anxious to hear the end 
of it, he hid himself behind a bush, whence he 
distinctly heard the blows that were given to 
the victim. Suddenly, however, all became 
still; and presently afterwards the door of the 
house opened, and Vallet, accompanied by his 
wife and two sons, came out, bearing a dead 
body, which they carried to the brick kiln, and 
there buried, heaping a — of wood over 
the spot to conceal it. e meee that three 
or four days afterwards he made a pretext to 
call on Vallet at the brick kiln, in order to see 
if he could recognise the place; but, from 
what he observed, he concluded that the body 
had been removed ; and he had since learned 
that the murdered person was Joseph Sevos; 
and that on Good-Friday the Vallets had con- 
sumed the body in the furnace. 

There were several other witnesses ex- 
amined ; but on close inguiry, it appeared that 
they had received their information: from 
Vaudan. However, the presumption appeared 
so strong against the Vallets, that their arrest 
was decreed, and executed with all the aggra- 
vated circumstances that so unnatural a crime 
seemed to justify. A brigade of mounted 
police, followed by a mob of the lowest class, 
proceeded to the tile-burner’s house, and, 
amidst hooting and howling, dragged away the 
whole family to Pont de l’Ain, and shut them 
up in prison, 

It happened that at this time Vallet was ill. 
He was suffering from a violent fever, accom- 
panied by ague fits. Nevertheless, he was 
placed in a miserable dungeon, and loaded 
with irons; and his wife and sons were ex- 
posed to equally harsh and unjustifiable treat- 
ment. With not less injustice, his house was 
given up to pillage; the authorities neither 
took an inventory of his goods nor set a seal 
upon them. For eleven days the doors stood 
open, and the neighbours, quite willing to se- 
cond the law, helped themeelves to what they 
liked. On the twelfth, it occurred to the at- 
so that the premises should be 
searc for the clothes of the murdered man; 
but by this time it was useless to search for 
anything. The chests were broken open; the 
clothes, linen, &c., carried away, and doubtless 
the clothes of Sevos with them. Francisca, 
Vallet’s sister, owned to having removed two 
bundles of her brother’s property, in order to 
save them from the plunderers; but she de- 
clared that nothing belonging to Sevos or any 
other stranger was in them. She was, however, 
forced to produce them; and though nothing 
was found in them but what she had said, she 
was cast in the costs of the proceedings against 
herself, and fined twelve livres. 

Whilst these things were going on, there 
was a party who looked on the. whole affair 
with dissatisfaction. They 
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doubts of the guilt of the Vallets, and protested 
— treating them with so much severity ; 
whilst Antoine Pin, who was assuredly not free 
from suspicion, was allowed to range the world 
at pleasure. At laet the matter got so public, 
that it reached Paris; it was talked of at court, 
and orders were forwarded to Dombes to ar- 
rest Antoine Pin, and send him forthwith to 
Pont de l’Ain. No sooner did the fugitive find 
himeelf in prison, than he* volunteered a full 
confession. He said that nobody knew better 
than he the particulars of poor Sevos’s mur- 
der; and that he was resolved, be the conse- 
quences what they might, that he would dis- 
close the whole truth. 

“ On the evening of the 19th of February,” 
said he, “ I and Sevos were drinking at Vallet’s 
house, when Sevos took it into his head, being 
drunk, to reproach Vallet with being the cause 
of one Dupler’s death ; whereupon, in a rage, 
Vallet took up a heavy tin can that stood upon 
the table, and struck Sevos such a blow with 
it, that he fell backwards to the earth, crying 
‘Mercy, mercy! Take all my money, but spare 
my life!’ But Vallet, saying, ‘‘ Don’t talk to 
me of mercy !” continued to strike him, whilst 
his wife, with a fire shovel, also lent her as- 
sistance. Even Philippe, the eldest boy, joined 
in the murderous work; and amongst them, 
they soon put an end to poor Joseph Sevos: 
young Pierre the while standing sentinel at the 
door to keep off intruders. Vallet, when he 
sdw that he had killed Sevos, wanted me to 
strike him too,” continued Pin, “lest I should 
be a witness against him; but I would not. 
When Sevos was dead, they carried him to the 
kiln, and there buried him, covering the place 
with a heap of wood; and on Good- Friday they 
dug up the body and burned it. I know this, 
because on that day I called at the kiln, and 
not only smelt the burning, but saw the burnt 
bones in the furnace. Vallet told me that if 
ever I eaid a word about the matter, he would 
serve me aa he had served Sevos; but, at the 
same time, 1 must own he behaved very hand- 
somely to me in the business, paying my 
silence liberally both with wine and money.” 
This testimony chimed in with that of Vaudan ; 
and although the dead body was not forthcom- 
ing, that circumstance had little weight, when 
its disappearance was so well accounted for, 
and when the story was confirmed by the utter 
impossibility of finding any traces of Joseph 
Sevos as a living person. 

The Vallets, Lowever, persisted in denying 
the whole affair; they declared themselves in- 
nocent, and founded their defence on two cir- 
cumstances. The first was, that, as they as- 
serted, on the day after the oo of 
Sevos, blood was found in his , upon his 

illow, on the hedclothes, and on the floor o. 

is room, proving decisively that he had been 
murdered in his own house, and affording a 
strong presumption that Antoine Pin was the 
murderer. The second was, that on the night 
in question Pierre Vallet, who, according to the 
elias admitted, had been so useful a coad- 


ventured to express | jutor in the business, had in fact been absent 
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from home, having slept at the house of his 
schoolmaster at Poncin, inthe same bed with 
two other boys, The authorities refused to in- 
vestigate the truth of these allegations. On 
the contrary, they maintained that, being ac- 
eused by two persons of the crime, the 
strongest suspicion attached to Joseph Vallet, 
and that his guilt was rather aggravated than 
otherwise by his attempt to shift the load from 
his own shoulders to those of Antoine Pin—an 
attempt in which he had entirely failed; and 
the attorney-general holding, therefore, the 
crime proved against him, demanded that sen- 
tence of death should be passed against the 
father, whilst confession should be wrung from 
the mother and sons by the rack. The juris- 
diction of Pont de ]’Ain, instead of complying 
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had robbed him of his money and clothes. 
Sevos, however, hidden behind a bush, had 
witnessed the crime, and had frequently re~ 
minded him that be had it in his power to 
bring him te the scaffold any day he 

He had shown no signs of an intention to de” 
it, but nevertheless the threat disturbed Pin, 
and he never ceased wishing to get rid of so 
troublesome an acquaintance. 

On the 19th February, they had gone to. 
gether to Vallet’s house, where they drank and 
chatted for some time. Sevoa, he said, liked 
idling and drinking as well as he did: they re- 
ache to various wine-louses after leaving 

allet’s, in the last of which they sat till past 
midnight. ‘There it was that, in a state of 
maudlin intoxication, Sevos pulled a bag out 


with his request, condemned the whole family to | of his pocket, containing about forty dollars in 


the rack; whereupon Frillet, dissatisfied with 
a decision which gave the tile-burner a chance 


court of Dijon; who forthwith issued an order, 
transferring the prisoners to their own fortress ; 
whither they were removed, followed by the 
hootings a 
titude. 
The autherities of Dijon treated the matter 
with more earnestness and impartiality than 


those of Pont de l’Ain had done. They began; said he was hungry 


for his life, appealed to the parliament or high | 


| Telieve himself of a dangerous witness, who 


who 
/was immediately seized with a desire to get 
ame 





execratious of the excited mul- | 
|he represented that althoug 


eilver, and exhibited the money to Pin, 


possession of the booty, and at the same 


might turn against bim some day when he least 
expected it. With this view he accompanied 
Sevos home, and when api got to the door, 

they had drunk a 
| great deal, they had had nothing to eat, and 
| proposed getting something for supper. Sevas 
too; whereupon Pin went 


by saoniieg the guilt of Vallet and his family,;to the hause of Michel Morel, whom he 
Ww 


ch they considered established beyond a 
douht ; but they looked upon Antoine Pin as 
in all probability equally guilty, and therefore 
to be treated as acriminal, and not as a wit- 
ness, a6 had been hitherto the case. They al- 
leged, in support of this opinion, hie bad cha- 
racter, his suspicious flight, his avowed pre- 
sence at the murder, which he not only made 
no attempt to prevent, but had since con- 
cealed; and they also dwelt an certain condi- 
tions he had made when he entered the regi- 
ment at Dombes, all tending to his own secu- 
Tity in case of being pursued. In hopes of 
eliciting the truth, he was put to the rack; but 
the torture he endured did not alter his testi- 
mony ; it only recalled one additional circum- 
stance; namely, that Vallet bad gives him a 
louis-d’or to entice Sevos to his house on the 
day in question. 

The of the Vallet family seemed now de- 
cided ; and their case was the more hopeless, 
that by this last avowal Pin had brought him- 
self under the arm of the law; but now, when 
least expected, conscience, that irrepressible 
witness, awoke and spoke for them. No sooner 
-F he returned to hed — Lag = thoughts 

estroying a Ww amily by his perj 
ipanaeated hiro. He passed a night of = ia 
less anguish, and when the morning dawned, 
he requested that some person qualified to re- 
ceive his confession might be sent to him. 
One of the barristers engaged in the cause was 
unmediately despatched to the prison, and 
Antoine Pin made the following narration :— 

Me confessed that his life had been a series 
of crimes, and that at length, in 1722, he had 
fallen upon young Philippe Vallet on the high 
road, and, without being recognised by the boy, 


ee 


knocked up, and from whom he procured a 
loaf, which he carried to Sevos’s, having om 
the way slipped into the bouse of his own 
father, and armed himself with a hatchet, which 
he hid under his coat. 

Meanwhile Sevos, overcome by liquor, had 
lost sight of his hunger, and declared his im 
tention of going immediately to sleep, request- 
ing Pin to pass the night with him, to whick 
the latter consented ; and just as the unfortu 
nate host was stepping into bed, Pin, who was 
etanding behind him, brought down the 
hatchet with tremendous force upon his head, 
“ Oh God! I am killed!”’ were the only wards 
that passed the lips of the victim before he 
sunk to the earth, bathed in his blood. 

“ After rifling his pockets, I carried the bodg 

'on my back to the stable,” continued he, 
“where I covered it with manure; and 
feeling that Bresse was no safe nest for me, J 
started for Dombes, and enlisted as a soldier.” 
He added that, before he quitted the house, he 
tried, without much effect, to efface the traces 
of his crime. ‘“‘ This is the truth,” said he, 
“and the whole truth I had neither aiders 
nor abetters; no one living was in my confi- 
dence; and the Vallets, “Lather, mother, and 
sons, are innocent of the whole affair.” 

On being asked why, if this were the case, 
he had persisted in aceusing the Valleta, he 
answered that his first intenuon when he was 
arrested was to confess the truth, but he bad 
changed his mind; adding that Vanudan, the 
first witness against the Vallets, was a good 
for-nothing scoundrel, on whose testim 
reliance whatever could be placed; and 
they eecured him, they would learn 
weighty reasons he had. for giving falee 


dence. 


Fe 


E 
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As P%n persisted in his story, without wait-)the very instrument with which Antoine Pim 


ing to investigate the matter farther, he was at 
@nce condemned, on his own confession, to be 
broken on the wheel. He fully admitted the 
j of his sentence; and the only request 
made was, to be itted to see the Vallets 
before he died, which being granted, he threw 
himeelf at their feet, reiterating his assertions 
of their innoeence, and intreating their pardon. 
Fie seemed really penitent; and great as were 
bis crimes, the earnest desire he evinced in the 
midst of his tortures to vindicate the guiltless 
and promote the ends of justice, won him the 
pardon and pity even of the injured Vallets. 

Thus died Antoine Pin: and when he was 
Gead, the authorities bethought themselves of 
searching the stable for the at and of veri- 

ing his — by ascertaining what traces of 

crime been found about the house by 
those who first entered it after the disappear- 
ance of Joseph Sevos. But with respect to the 
house, the bed was gone, the place had been 
scoured, and nobody seemed able or willing to 
_—- accurate account of what had been 
") Then with regard to the body, 
which Pin said he had hidden in the stable 
under a heap of manure, there was not only no 
body, but not a single bone to be found, nor 
any 2 (pay to justify the suspicion that a 
body ever been there. Flere was a mys- 

! But Antoine Pin was silenced for ever, 
gad who was tounravel the mystery? Perhaps 
Vaudan, whom he had arraigned: but as Pin 
was gone, if he did not choose to tell the truth, 
there was nobody to confront him. However, 
not knowing what else to do, they arrested 
Vaudan. He persisted in what he had said; 
“ what he had heard he had heard ;” and his 
evidence was true to a tittle. He felt it his 
duty to confess to the judge that his character 
was not unstained; he had once in hia life 
committed a dishonest act—stolen three oxen 
and a filly from his master. The ingenuous- 
ness of this needless avowal told much in his 
favour. 

The court was then induced to call for the 
records of the whole case as it had been tried 
at Pont de |’Ain. On looking over the papers, 
they found such strange informalities, so man 
unaccountable erasures, and so many equally 
unaccountable interpolations, that the affair 
took quite a new turn; and that which nobody 
had yet dared to suggest, began to be shrewd] 
suspected ; mamely, that the attorne gue 
Frillet, had been playing a part in the drama, 
which as little comported with his reputation 
as with his office. A scrutiny ensued; and the 
result was, the complete justification of the 
Vallet family. Not only had every witness 
against them been either deceivers, or them- 
selves deceived, but the evidences in their fa- 


vour had been kept back or suppressed. It 
even came out, and was satisfactorily proved, 
_ that distinct traces of the murder had been 


found in Sevos’s room ; and that several per- 
sons had sworn to the facts before Frillet him- 
self. Way, not only so, but even traces of 
blood were distinctly visible on the floor; anél 


said he had committed the murder was disco- 
vered in the house. 

No sooner did Vaudan find himeelf alone in 

rison, than he declared his intention of clear- 
ing up the whole affair. He avowed that his 
testimony was false from beginning to end; 
adding that the officer who had summoned him 
as a witness, had desired him to wait upon the 
attorney-general as soon as the examination 
was over and relate to him all that had passed. 

The parliament of Dijon, who, when oe 
had got acriminal, seem to have proceede 
with uncompromising diligence, lost no time in 
passing sentence on Vaudan, who was forth- 
with conducted to the scaffold, and died assert- 
ing the innocence of the Vallets. The real 
motive of this injudicious haste, which in this 
case and many others rendered the discovery 
of truth so difficult, was the fulness of the 
prisons, No sooner were they satisfied of a 
man’s guilt, than they put him out of the way, 
to make room for the next comer; frequently 
thereby not only committing great injustice, 
but depriving themselves of the most important 
testimony. ; 

Vaudan was executed on the 5th of October, 
and on the 12th an order was issued for placing 
another prisoner on the rack. This was a 
wan called Maurice, who had made hiinself 
exceedingly busy in the whole affair, and on 
whom suspicion had at length rested. The 
moment Maurice felt the thumb-screws, he 
avowed himself a false witness, in the pay of 
the attorney-general, who was the originator of 
the whole cabal against the Vallets. Maurice 
declared that he had at first resisted, but that 
the threats and promises of Frillet had at 
length prevailed. He added that the attorney 
had two other assistants in the affair; namely, 
Torrillon, and a forester called Mallet, who had 
given themselves extraordinary trouble to 
bring in such witnesses as suited the great 
man’s purpose. On the 13th, the day after he 
had made this confession, Maurice was exe- 
cuted; and he also died maintaining the inno- 
cence of the Vallets. 

They had now put three persons out of the 
world on account of this affair: one for the 
murder, and two for perjury. But where was 
the greatest criminal of all? Where was the 
attorney-general Frillet? He, the suborner, 
the worse than murderer, the prosecutor of the 
innocent, the betrayer of his office and his 
oath. And where were the Vallets? They 
were still in prison! Three persons had 
died declaring their innocence; e€very witness 
against them had been convicted of perjury or 
delusion; nota single circumstance remained 
uncontradicted that could in any way connect 
them with the death of Sevos; their juetifi- 
cation was indisputable, clear, and triumph- 
ant; the whole accusation was proved to be 
the fruits of a cabal, the offspring of envy 
and malice: at least if it were not, what had 
Vaudan and Maurice died for? And yet, on 


\the 13th of October, Frillet was at large, and 


jthe Vallets were in prison ! 
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However, they were at length restored to 
liberty, with a recompense of 500 francs, 
(about 20/.,) which Maurice had been made to 
pay as an expiation: at the same time 
measures were taken for arresting Frillet and 
his two abettors, Torillon and the forester; 
but the attorney-general was too well informed 
of what was going on to allow himself to be 
taken. He fled into Savoy, and found refuge 
in a cloister, where the arm of the law could 
not reach him. 

In the meantime the prosperity of the 
Vallets was destroyed. eir healths had 
been injured, their money had gone to the 
lawyers, their house had been plundered, and 
everything belonging to them, except the bare 
walls, had either disappeared or been knocked 
to pieces. The old man had to begin the world 
again. It was up-hill work; but he did his 
best, and in time partially recovered his for- 
mer position. 


Several years had thus elapsed, and the| 


Vallets had fought through the worst of their 
difficulties, when one day Pierre, the youngest 
son, being on business at a town called Bourg, 
met, as he was walking through the market- 
place, JoszgeuH Szvos! At firet he thought it 
was a phantom of the imagination; but it 
proved to be no other than the living Sevos, 
whose disappearance had caused so much 
trouble. Perceiving himself to be recognised, 
Sevos attempted to escape in the crowd; Pierre 
—) followed, and had the satisfaction of 
seizing him, and bringing him before a magie- 
trate, of whom he demanded that both himeelf 
and the resuscitated man should be held in 
custody till the mystery could be investigated. 
The reserve and equivocations with which 
Sevos sought to € inquiry, suggesting a 
suspicion that he was not altogether innocent ; 
he was accordingly removed to Dijon; but 
even there, it was not tiil he was threatened 
= the rack that the truth was elicited from 


“ On the 19th of February, 1724,” said he 
‘Antoine Pin and I went out for a day’s 
drinking; and when the wine-houses were all 
closed, we went together to my house, where I 
invited him to sleep. I undressed, and was 
about to step into bed, when I received a vio- 
lent blow upon the head. I fell to the ground, 
exclaiming that I was killed; and as I did not 
stir again, nO doubt Pin thought I was. 
However, I was only stunned. He then rifled 
my pockets, in which I had about forty dollars, 
and afterwards dragged me to the stable, and 
covered me with manure. There I lay and 
listened till I heard Pin go away ; then | went 
back to the house, and fastening the door, I 
stanched the blood that flowed from my head 
as well as I could with old rags. In the morn- 
ing I bound it up, and bethought me what I 
should do; but the fear of Antoine so entirely 
overcame me, that I durst not leave the house, 
mor even open the door; and for two whole 
days and nights I sat there, listening for his 
return, which I momentarily | How- 
ever, he came no more; and on the third I 


slip out; and I managed, without being seen 
by anybody, to reach the attorney-general’s, 
and to him I related what had happened. He 
listened to my story with attention, and, after 
some consideration, he advised me to quit the 
place, ‘Pin,’ said he, ‘is a villain, en will 
stick at nothing; and if he finds out you are 
alive, he will never stop till he has completed 
his work. Take my advice, and leave this as 
fast as your legs can carry you, and the farther 
you go the better.’”” Sevos was a timid and 
weak man: to be once murdered he thought 
was enough. The advice of so influential a 
person as Frillet, a man who must 

understand the case so well, was not to be 
neglected. He fled, and never stopped till he 
thought himself far out of the reach of his 
enemy. Accident had at length brought him 
to the market of Bourg, where Pierre Vallet 
met him. 

The agreement between this story and that 
of Antoine Pin was sufficient to insure its ac- 
ceptance as far as it went; but it was generally 
believed that Joseph Sevos, timid as he was, 
had been influenced by something more than 
fear to abandon his native place and his little 
wares The attorney-general’s em 

anded recommendation was not likely to have 
induced a man to condemn himeelf to exile for 
such a length of time. However, whether from 
the apprehension of suffering the legal penalty, 
as a party in the plot, or from the d of the 
great man’s vengeance, Sevos could not be 
brought to any further confession. On this 
occasion the rack was spared, the desire for a 
further revelation not being sufficiently strong 
on the part of the authorities to induce them 
a —- to it. " 

8 soon as the news of Sevos’s reappearance 
reached Frillet, he quitted his sanctuary, and 
loudly arraigned the parliament of Dijon, not 
only for their proceedings against himself, but 
also for having broken Antoine Pin upon the 
wheel for the murder of a man who was proved 
never to have been murdered at all. In spite 
of this, however, they arrested him, and insti- 
tuted investigations, which led to the convic- 
tion of several other persons as parties in the 
conspiracy of which he had been the contriver: 
and now that the tide was apparently turning 
against him, there is no telling how far the 
tongue of Joseph Sevos might have been 
loosed, had he not, just at this juncture, most 


ventured, before the ss gr well broken, -to 


unexpectedly died in prison. Nevertheless, so 
strong was the evidence —_ Frillet, that he 
was condemned to deat 


, and his perty 
mulcted to the amount of 8000 cada the 
benefit of the Vallet family. 

Nine hours had the parliament of Dijon sat 
before they could agree upon the sentence. 
The whole town had been in commotion for 
days ; and all seemed anxious for the execution 
of a man who had proved himself such an op- 

ressor. This vengeful feeling was doomed to 
disappointed. The sentence of death against 
Frillet was commuted by the king into banish- 
ment for ten years. He received the intims- 
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tion with an affectation of pions 


aaa for 
he seems to have been as great a 


sinner. But it was the will of 
justice and he had outraged, that he 
should not profit the tion that had 


spared his life. On the day appointed for his 
quitting the prison, that life was required of 
him by a Judge incorruptible —he expired sud- 

y as they were throwing open the gates to 
set him free. His coadjutors in crime 
various degrees of punishment, and the injured 
Vallets received the 8000 livres. 
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[Concluded from p. 564. ] 

214. An Act to empower the Midland Rail- 
way Company to extend the line of their Not- 
tingham and Lincoln Railway at Lincoln, and 
to make a branch railway to their Lincoln sta- 
tion. . 
215. An Act to authorize certain deviations 
in the line of the ak goer and Peterborough 
Branch of the Midland Railway, and the forma- 
tion of a road or approach to the intended 
Manton station thereat, 

216. An Act to authorize the purchase by 
the York and North Midland Railway Com- 
pany of the interests of the shareholders in the 

arket Weighton Canal, and the purchase of 
the canal communicating therewith called Sir 
Edward Vavasour’s Canal, of the Pocklington 
Canal, and of the Leven Canal, all in the East 
Riding of the county of York. 

217. An Act to facilitate the effectual drain- 

of certain districts within the Commission 
of Sewers for the limits extending from East 
Moulsey in Surrey to Ravensbourne in Kent. 

218. An Act for enabling the York and 
North Midland Railway Company to make a 
station at Hull, and certain branch railwa 
connected with their railways and the said 
station ; and for other orl sag 

219. An Act for enabling the York and 
North Midland Railway Company to make a 
railway from their Church Fenton and Har- 
bine branch to Knaresborough and Borough- 

e. 


220. An Act to enable the Edinburgh and 
Northern Railway Company to make a devia- 
tion and extension of their branch railway to 
Dunfermline, to make another railway from 
their Strathearn Deviation Railway to the 
Scottish Central Railway, and to make an 
alteration in the manner of constructing the 
said branch and Strathearn deviation across 


certain roads. 
221. An Act for a railway from 
Southport h Wigan to Pendleton near 


Manchester, with several branches, to be called 
“The Manchester and Southport Railway.” 
222. An Act to incorporate the Chester and 
Birkenhead Railway with the Birkenhead, 
Lancashire, and Cheshire Junction Railway. 


suffered | Markine 
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223. An Act for enabling the Birkenhead, 
Lancashire, and Cheshire Junction Railway 
Company to make a deviation in the Chester 
branch of their railway; and for other 
purposes. ! 
224. An Act to enable the East Fife Railway 
Company to make a deviation in their main 
line, and to improve the Junction with the 
Edinburgh and Northern Railway near 


225. An Act to empower the Eastern Union 
Railway rack ang A make a railway from the 
Eastern Unien Railway at Manningtree to 
Harwich, with branches thereout; and for 
other purposes. 

226. An Act for making braneh railways 
from the Great Western Railway to Henby and 
to Radstock ; to widen certain portions of the 
Great Western Railway; to enable the Great 
Western Railway Company to purchase or 
amalgamate with the Birmingham, Wolver- 
hampton, and Dudley Railway, and to purchase 
the Wycombe and Great Western and Uxbridge 
Railways ; and for other purposes. 

227. An Act to authorize certain alterations 
in the line of the Liverpool, Manchester, and 
Newcastle-upon-Tyne Junction Railway; and - 
for other purposes. 

228. An Act to empower the London and 
North-western Railway Company to enlarge 
nv stations at Liverpool and Crewe ; and for 
other purposes. 

229° An Act to authorize the sale of the 
Paisley and Renfrew Railway to the Glasgow, 
Paisley, Kilmarnock, and Ayr Railway Com- 

y, and the improvement of the said railway 
y that company. 

230. An Act to enable the South-eastern 
Railway a further to widen the London 
and Greenwic ilway, and to enlarge their 
London Bridge Station. 

231. An Act to authorize certain alterations 
in the line of the Waterford and Limerick 
Railway; and to amend the act relating 
thereto ; and for other purposes. 

232. An Act for making certain lines of 
railway in the county of Lancaster, to be called 
“The Oldham Alliance Railway.” 

233. An Act for making a railway and 
branch railways in the county of Chester, to be 
called “The Manchester and Birmingham and 
North Staffordshire Junction Railway.” 

234. An Act to enable the Glasgow, Paisley, 
Kilmarnock, and Ayr Railway Company to 
make certain branch railways in the county of 
Renfrew ; and for other purpoees. 

235. An Act to enable the Eastern Counties 
Railway Company to make a railway from 
Wisbech to Spalding. 

236. An Act to authorize the consolidation 
into one undertaking of the Oxford and 
Bletchley Junction Railway Company and the 
Buckingham and Brackley Junction Railway 
Company, and to enable the company so to be 
consolidated to make extension lines to Banbury 
and Aylesbury, and an alteration of the line 
into the city of Oxford. 

237. An Act to enable the Caledonian 
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Réniburgh, and to make branch railweys to and exercise of the trusts ami 
— | and ppp Papeveste ” station, tching, 
: 251. ing, lebtieg, wa 
988. An Act to enable the Chester and a my, and otherwise 


Motyhead Railway Company to extend their jamp the town of , in the 

Ime of railway t the proposed new harbour at plane of Laveiter, fo euppiying the inka 

Holyhead, and to contri towards the ex- estabishmg 

penee of constructing the said harbour. and regulating 2 market and market places 
239. An Act to incorporate the Edintumgh, | therein 

Leith, and Granton Railway Company with 

the Edmburgh and Northern Railway Com- 


pany. 

240. An Act to enable the Liverpool, Men- 
chester, and Newcastle-upon- Junction 
Railway Company to make a y from the 
Burnley branch of the Manchester and Leeds 
Railway in the township of Habergham Eaves, 
mm the parish of ley, in the county of 
Lancaster, to the East Lancashire Railway in 
the same township; and for other ; 

941. An Aet to authorize a certam ion 
in the lme of the Reading, Gaildford, and 
oo Railway, and to amend the act relating 


242. An Act to enable the South Devon 
Railway Company to extend the line of the 
South Devon Railway to Torquay and to 
Brixham; and for other purposes. 

243. An Aet to amend the Exeter and Ex- 
mouth Railway Act, 1846, and to enable the 
London and South-western Railwxy Company 
to subscribe towards, lease, or purchase the 
said railway. 

244. An Act for authorizing the eale of part 
of the Brighton and Chichester (Portemouth 
Extension) Railway to the Lomion and Sonth- 
western and the London, Brighton, and South 
Coast Railway Company, and to the use by the 
last-mentioned company of part (Wandeworth 
oo of the London and South-western 


15. An Act for making a branch reibwa 
from the Glasgow, Airdrie, and Monklands 
Junction Railway at or neer Whitevale Street, 
Glasgow, to fhe Edmburgh and Glasgow 

at or near Cowlairs; and to amend 
the acts relating to such railways. 

246. An Act to enable the Edinburgh and 
Bathgate Railway Company to deviate a portion 
of their main line, and for other purposes. 

247. An Act to make certain deviations in 
the authorised line of the “ Manchester, Buxton, 
Matlock, and Midlands Junction Railway,” and 
to amend the act relating thereto. 

248. An Act to enable the Royston and 
Hitchin Railway Company to lease or sell their 
Ime, and to authorize the said company to enter 
into contracts and complete arrangements with 
the Great Northern Railway Company. - 

249. An Act to amend the acts relating to 
the London and South-western Railway. 

250. An Act to an act in the 
55th of his late Majesty King George the 
Third, for building a new church and also a 
workhouse in the parish of Bathwick, in the} 265. An Act to alter and amend acts re- 
county of Somerset, and another act passed in }lating to the Birkenhead Commissioners Docks, 
the year of his enid late Majesty to-amend |and to make further provision with respect t 


the market place and markets therein. 
: 253. gels a oar paving cleansing, 
raining, ing, lighting, and improv 
the dierrict of chm S ount 7, aes 4 
Ranelagh, Cullenswood, Milltown, Rathgar, 
and Haroldscross, and such other portions of 
the parish of Saint Peter withm the barony 
Uppercross, in the county of Dublin, and for 
otherwise promoting the health and conveni- 
ence of the inhabitants. 

254. An Act for the further improvement of 
the borongh of Belfast. 

255. An Act for improving the streets and 
public places, and erecting a town hall, and 
improving the markets, in the township of 
Blackburn, in the county palatine of Lancaster. 

256. An Act for paving, lighting, watcht 
draining, cleansing, and improving the town 
Saint Ives, and the nei fears thereof, m 
the county of Huntin , 

257. An Act for paving, lighting, cleansing, 
watering, regulating, and otherwise ——. 
the town of Portsmouth, in the county 
Southampton, and for removing and preventing 
nuisances and annoyances therein. 

258. An Act for lighting, paving, cleansing, 
sewering, draining, regulati and improving 
the town and neig Nica mi Bingley, im the 
West Riding of the way 4 of York, and for 
other purposes connected therewith. 

259. An Act for constructing and mamtain- 
ing a bridge across the river Slaney, near the 
town of Wexford, with ap roaches, and for 
taking down the present bridge there. 

260. An Act to amend the several acts re 
latmg to Swansea harbour. 

261. An Act for better supplying with water 
the borough of Liverpool and the neighbour- 
hood thereof, and for authorizing the mayor, 
aldermen, and bur of the said borough 
to purchase the Liverpool and Harringtoa 
Waterworks and Liverpool Waterworks. 

262. An Act for better supplying with water 
the mhabitants of the town and neighbourhood 
of Leeds in the county of York. 

263. An Act for making docks at Jarrow 
Slake in the river Tyne. . 

264. An Act to authorize the Birkenhead 
Dock Commissioners to construct an additional 
Dock and other works at Birkenhead m the 
county of Chester, and for other p 
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the construction of the sea or wharf walls along 
Wallesey Pool; and for other purposes. 

266. An Act for authorizing the sale of the 
Leominster Canal, and other property of the 
company of proprietors of Leominster 
Canal Navigation, and for winding up and ad- 
eee the concerns of the same iatrser 

267. An Act for the better drainage of lands 
called Crowland Washes and Fodder Lots, 
Cowbit Wash, and Deeping Fen Wash, in the 
several parishes of Crawland, Spalding, and 
Pinchbeck, the hamlets of Cowbit and Peakhill, 
and the extra-parochial place or lands called 
Deeping Fen, or Deeping Fen Welland Washes, 
all in the county of Lincoln, 

268. An Act to change the name of the 
Liverpool Fire and Life Insurance Company, 
and for other purposes relating thereto. 

269. An Act to enable the National Mercan- 
tile Life Assurance Society to sue and be sued 
in the name of a nominal party, and for other 
purposes relating to the said company. 

270. An Act to enable the Coventry, 


Sheffield, and Lincolnshire Railway Company 
uired for their canals 


to sell the water not 
called the Peak Forest Canal and Maccleatehl 
Canal, and to make additional worke in com 


widening and 
Cannon Street, and for making a new 
from the west end of Cannon Street to Queen 
Street, and for widening and improving Queen 
Street, and for effecting other usprovements in 
the city of London. 

281. An Act to amend an act for improving 
the navigation from the Hythe at Colcheater to 
Wivenhoe in the county of Essex, and for 
better paving, lighting, and improving the 
town of Colchester; and for making a new 
chammel and deepening the river Colne from 
Wivenhoe to Ram’s Hard leading towards the 
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Company to sell and transfer their railway, 
works, and interests to the London and North- 
western Midland Railway Companies, or either 
of them ; and for other purposes. 

271. An Act to enable the Saint Helen’s 
Canal and Railway Company to make branch 
railways to Warrington and to Blackbrook, and 
to make certain alterations in ther railway, 
and also to take a lease of the Rainford branch 
of the London and North-western Railway. 

272. An Act to enable the Great Northern 
Railway Company to make a railway from 
Saint Alban's to the Great Northern Rail 
at Hatfeld, and thence to the town of Hertford. 

273. An Act for making a deviation in the 
lime of the Taw Vale Railway, for makin 
branches therefrom to the towns of Bidefor 
and South Molton, for enlarging the dock, and 
for amending the acts relating thereto. 

274. An act to enable the Edinburgh and 
Northern Railway Company to improve the 
Lined? & between Ferry-Port-on-Craig and the 
North Shore of the river Tay. 

275. An Act for consolidating the Lynn and 
Ely, the Ely and Huntingdon, and the Lynt 
and Dereham Railway Companies into one 
company, to be called “The East Anglian 
Railways Company.” 

276. An Act for enlarging the present 
station of the London, Brighton, and South 
Coast Railway Company at or near London 
Bridge, and for the division of the present 
station between the London, Brighton, and 
South Coast and the Soyth-eastern Railway 
Companies, for the separate accommodation of 
the traffic of such two railway companies, 

277. An Act to enable the Edinburgh and 
Northern Railway Company to construct 
branch railways to Saint Andrew’s and New- 
ak harbour, and to divert and alter the 
a part eos in the line of 

e Ne Railway nsion. 

278. An Act ta empower the Landon and 


North-western Railway Company to make a/ Doncaster, in the West Riding 


282. An Act*for better supplying with water 
the inhabitants of the borough of Leicester, 
and certain parishes and places adjacent 
thereto, in the county of Leicester. . 

283. An Act for removing doubts ag to the 

urchase of lands by the k Company at 
ingston-upon-Hull in certain cases. 

284. An Act to purchase and define the 
manorial and market rights of Stockport, to 
establish public parks, to purchase or lease 
water-works, to build bridges, and to make 
other communications within the borough of 
Stack port. 

285. An Act for establishing a general 
cemetery at Wolverhampton in the county of 
Stafford, and for making certain direct roads 
amd approaches to the said Cemetery from the 
town of Wolverhampton and the neighbour. 
hood thereof. 

a yr tori enable the Great Northern 
way Company to make a branch railwag 
near Sutton in Lincolnshire, 

287. An Act to enable the Great Northera 
Railway Company to make certain alterations 
in the line and levels of their railway between 
London and the neighbourhood ef Grantham. 

288. An Act to enable the East Lancashire 
Railway Company to alter the line and levels 
of their railway, and to make a branch railway 
oo and for other purposes relating 

ereto,. 

289. An Act to enable the East Lancashire 
Railway Company to extend the raha pen 
Ormskirk, Preston, and the Blaekburn an 
Preston lines of their railway, into Preston; 
and for other purposes relating thereto. 

290. An Act to enable the Northera 
Counties Union Railway Company to make 
certaim alterations in their radway ia the 

of A amd Wensley in the 

orth Riding of the county of York. 

291. Am Act for making several lince of rail- 
way between Panietone,. » Elecear, and 

of Yorkahirs, 
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to be called “The South Yorkshire, D 
and Goole Railway ;” and for authorizi 




























the 
ee pa of of the Sheffield, Rotherham, 

, Wakefield, Huddersfield, and Goole 
Railway, and of the Dun Navigation and 
Dearne and Dove Canal. 

292. An Act for enabling the Wear Valley 
Railway Company to purchase or lease the 
Bishop Auckland and Weardale Railway, the 
Wear and Derwent Railway, the Weardale 
Extension Railway, and the Shildon Tunnel, 
and to raise an additional sum of money; and 
for other purposes. 

293. An Act for establishing a general 
cemetery for the interment of the dead in the 

ish of Newbury near the town of Newbury 
in the county of Berks. 

294. An Act to empower the London and 
North-western Railway Company to make 
divers branch railways in the county of Lan- 
caster; and for other purposes. 

the consolidation of the 


295. An Act for 
Duffryn, Liynvi, and Porth Caw] Railway 
Company with the Llynvi Valley Railway 
Tr | 

296. An Act for forming and regulating 
“The Timber Preserving Company ;” and to 
enable the said company to purchase and work 
certain letters patent. : 

297. An Act for improving and regulating 
the harbour of Sutton Pool within the port of 
Plymouth in the County of Devon. © 


— 





PRIVATE ACTS, 
PRINTED BY THE QUEEN’S PRINTER, 
And whereof the Printed Copies may be given 
Evidenc 


in é. 





1. An Act to enable the minister of the 
parish of Dalkeith in the county of Edinburgh 
to feu his glebe lands lying in the said parish. 

2. An Act to empower the devisees of the 
Most Noble Francis Duke of Bridgewater, de- 
ceased, to Fi riate to building purposes a 
rtion of Cleveland Square, in the parish of 

int James, Westminster, and to improve the 
approaches thereto. 

3. An Act to divide the parish and rectory 
of Doddington, otherwise Dornington, into 
three separate and distinct parishes and 
rectories, and to endow the same out of the 
revenues of that rectory, and to make pro- 
vision for the further division of such rectories 
ishes; and for other purposes con- 
nected therewith. 

4. An Act for dividing, allotting, and in- 
closing certain open marshes and waste lands 
in the township of Terrington in the county of 
Norfolk. 

5. An Act for facilitating the proof of the 
will of the Right Honourable George Obrien, 
late Earl of Egremont and Baron of Cocker- 
mouth, in certain actions in Ireland. 

6. An Act for exchanging freehold estates 
belonging to Robert Kellett Lo 
freehold estates settled by the wi 


last session, intitule 
Trustees appointed by Mrs. Jane Ferguson, 
deceased, to sell the lands of Laverocklaw, and 
also certain subjects situate in the village of 
Ormiston, vested in them in trust, and to 
apply the price to be obtained, and certam 
trust monies in their hands, in the purchase of 
other lands, for the purposes of the said trust. 


ject to uses declared 
Compton, Esq., deceased, for hereditaments 
belonging to 
Grey, for selling and exchanging otber here- 
ditaments subject to the same uses, and for in- 


other leases, of estates at Newin 


Be 
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Churchman Long, deceased, and for autho- 
rizing the leasing of the settled estates. 


7. An Act for exchanging certain 


portions situate in the county of Sutherland = 
the entailed estate of Poyntzfield, belonging to 
Sir George Gun Munro, Knight, for the lands 
of Udale, situate in the county of Cromarty, 
belonging to James Matheson, 

tiguous to the said estate of Poyn 
for securing the 
entailed, and to form, 
of Udale, 
Poyntzfiel 


-» COn- 
tzfield, and 
urchase of other lands, to be 
with the said lands 
‘Anh of the said entailed estate of 


an efror in an act of the 
“An Act to enable the 


8. An Act to recti 


9. An Act for exchanging hereditaments sab- 


y the will of Anthony 
e Right Honourable Henry Earl 


vesting the net proceeds to arise from such 


sales and exchanges in the purchase of other 
a pare opr settled to rg —re 
and to authorize the granting of leases of part 
of Te hereditaments subject to the uses of the 
said will. 


10. An Act to enable Edward Legh and Mary 


Anne his wife, and others, to make and autho- 


rize sales, exchanges, and also building and 
gton otherwise 
Newington Lucies and Lewisham respectively, 
in the county of Kent; and for other — 
11. An Act to enable Charles Gordon Duk 


of Richmond and Lennox to borrow a certain 


sum of money upon the gecurity of his entailed 
estates, for repayment to him of a portion of 
the monies wy pele by him in the improvement 
of these estates. 

12. An Act for enabling certain estates m 
Ireland of the Right Honourable William Earl 
8f Devon to be sold, and the proceeds arisi 
therefrom, after payment of certain charges 
incumbrances, to be applied in payment or to- 
wards reduction of the charges and incum- 
brances affecting the family and other estates 
in England late of the said Earl of Devon ; and 
for authorizing the raising by mo of the 
estates in Ireland, until sold, of a lmited sam 
of money, to be applied, under the direction of 
the High Court of in England, in ot 

8 permanently improving the said estates 
in Ireland ; and for ing provision for the 
liquidation and payment of the principal monies 
and interest; and for other purposes. 

13. An Act for enabling the sale and cm- 
veyance of certain cottages, gardens, and other 
improved lands comprised in the will of the 
Right Honourable John William Earl of Dud- 
ley, deceased, and for laying out the sale mouies 
in the purchase of estates, to be settled to the 
uses of the said will; and for other purposes. 
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14. An Act for authorizing the sale and ex- 
change of certain lands, collieries, heredita- 
ments, and mining stock, formin Moai of the 
estate of John Bowes late Earl a | trathmore, 
and for enabling the trustees to shift the 
charges affecting the inheritance of the same 
lands and hereditaments; and for other pur- 


15. An Act to incorporate the president and 
trustees of Huggens’s College at Northfleet in 
the county of Kent, and to enable them the 
better to carry on the charitable designs of the 


said college. 


16. An Act to increase the number of! the debts of the sai 
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24. An Act for vesting in the company of 
proprietors of Northam Bridge and Roads cer- 
tain lands in the town and county of South- 
ampton, and for empowering them to eell the: 


same. 

25. An Act for enabling the trustees of the 
will of George Charles Rooke, Beg.» deceased, 
to carry into effect a contract fog the purchase 
of the life estate and interest of Hannah Rooke, 
widow, in the real and personal estates of the 
said George Charles Rooke, respectively devised 
and bequeathed by his will, and for raising 


money for that ; and for payment of 
ia ‘id Sigan Charles Booka, and 


trustees for the management of the Dollar In-| of the legacies and arrears of annuities be- 


stitution of John M‘Nabb’s School, and to in- 
corporate the trustees. 


queathed by his said will; and for other pur- 
poses incidental thereto. 
26. An Act for enabling leases, sales, and 


17. An Act for enabling conveyances to be 
of the estate and interest of Elizabeth | partitions to be made of certain estates in the 
Goddard (who is of unsound mind) in lands | county palatine of Lancaster heretofore belong- 
and tenements a partition or division whereof | ing to iis Penson and Molly his wife. 
is directed by a decree of the High Court of| 27. An Actto enable the trustees of a chari 
Chancery made in a cause “ Whitmore v.|called the Leeds Free Grammar School to 8 
Godda parts of the trust estates belonging to the said 

18. An Act to authorize the sale of an estate |charity, and to purchase other lands, for the 
called Morrant’s Court, otherwise Morant’s|uses and purposes of the said charity ; and for 
Court, otherwise Madam’s Court, in the county | other purposes. 
of Kent, late the property of John Fry, Esq.,! 28. An Act to empower the Dean and 
deceased, and for applying the monies to arise | Chapter of Westminster to sell and exchange 
by such sale in payment of incumbrances| certain lands and hereditaments in the parishes 

ting the said estate, and for investing the|of Paddington and Saint George Hanover 
residue of such monies for the benefit of the | Square, in the county of Middlesex, and to lay 
parties beneficially interested in the said estate. | out the monies to arise fromsuch sale in the pur- 

19. An Act for exonerating the trustees of | chase of other lands and hereditaments; and 
the deceased George Paterson, of Castle Huntly, | for other purposes. 

Esq., the elder, of their expenditure in making| 29. An Act to vest certain estates in the 
improvements upon the entailed estates left by |county of York in England in Alexander 
him; for enabling them to acquire certain | William Robert Bosville and Godfrey Went- 
lands contiguous thereto, and to grant feus; {worth Bayard Bosville, and in Skye and North 
and for certain other purposes. Uist in Scotland in the Right Honourable 
- 20. An Act for authorizing the sale of so| Godfrey William Wentworth Lord Macdonald, 
much of the entailed lands and estates of| and to enable the said Lord Macdonald to sell 
Dundas, in the county of Linlithgow, belong-| parts of the said estates in Scotland, for the 
ing to James Dundas, Esq., as may be required | payment of debts; and for other purposes. 

to pay the debts affecting or that may be made| 30. An Act for authorizing the sale to the 
to affect the said estates; and for enabling the} Right Honourable William Baron Ward of 
said James Dundas to borrow money upon the| certain freehold and copyhold hereditaments 
security of the said Jands and estates, for re-|in the county of Worcester devised by the will 
payment of a portion of the monies laid out in | of ‘Thomas Pickernell, Esq., deceased, and for 
the improvement of the said lands and estates, | directing the investment of the purchase money 
and in building a mansion house and offices for|in other hereditaments, to be settled in like 

same. manner. 

21. An Act for authorizing the granting ofa) 31. An Act for authorizing leases to be 
new lease of certain coal mines and heredita-| granted for quarrying and mining pu of 
ments in the county of Durham, late the estate| certain estates in the Isle of Purbeck in the 
of John Lyon, Esq., deceased. county of Dorset, subject to the uses of the 
_ 22. An Act to vest in trustees certain lands} will of Maria Sophia Richards, Spinster, de- 
im the vicinity of Glasgow which belonged to! ceased. 
the late Colin Gillespie, for the purpose of sell-| 32. An Act for enabling the Tunstall 
Ing a portion thereof to pay off the debt affect-| Market Company to sell their estate and wind 
Ing the same, and of partitioning the feuing out | up their concerns, and for dissolving the com- 
the remainder for the benefit of his heirs. y: 

_ 23. An Act for extending the time for enroll-| 33. An Act to enable the trustees and 
ing ( t to the statute 3rd and 4th Wil- | executors of the will and codicil of Sir John 
ham the 4th, c. 74,) a deed executed in the | Saint Aubyn, Baronet, deceased, to raise a sum 
colony of New South Wales for the purpose of | of money towards the liquidation of his debts 
enlarging a base fee in hereditaments at Mes-|by mo of his devised estates ir *h 
' eee county of Devon, instead of selling cer 

lia simpie, : 
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wall; and to enable the said trustees to 
the reversion in fee simple in the same here- 
i in for that purpose 
under the will of the Reverend John Males- 
worth Saint Aubya, deceased, to the uses of 
the said will and codicil of the said Sir John 
Saint Aubyn, @ as to convert such leaseholds 
into a fee simple estate in possession; and for 
other purposes. 

34. An Act for the better sup 
regulation of the Hospital of the Holy Jesus, 
founded in the Manors in the town and county 
of Newcastle-upon-Tyne, at the costs and 
charges of the mayor and burgesses of the 
town of Newcastle-upon-Tyne, in the county of 
the town of Newcastle-upon-Tyne aforesaid, 
and for confirming sales and other dispositions 
made of estates nici gr of the possessions 
of the said hospital ; for other purposes; 
and for repealing an act of the lest seesion of 
parliament for the same purposes. - 

35. An Act to authorize the construction of 
acanalon the estates devised by the will of 
the late Mr. Jonathan Passingham, for the 
transport of bricks manufactured on such 
estates, and to enable the trustees of the will to 
complete the purchase of an adjoining estate 
contracted for by them; and for other 


purposes. 
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36. An Act to dissolve the marriage of 

Robert Montgomery Martin, Esq., with Jane 
Avis Francis Martin, his now wife, and to 
enable him to marry again; and for other 
purposes therein mentioned. 
' 37. An Act to extend the Relief given by an 
act of the 6th and 7th years of the reign of her 
present Majesty, intituled “An Act to declare 
that certain Persons therein mentioned are not 
Children of the Most Honourable George 
Ferrars Marquis Townshend.” 

38. An Act to dissolve the marriage of 
Thomas Brooks with Mary his now wife, and 
to enable him to marry again; and for other 
purposes. 


RECENT DECISIONS IN THE SUPE- 
RIOR COURTS. 


REPORTED BY BARRISTERS OF THE SEVERAL 
couURTs. 


@ors Chancellor. 
Hills v. Nash. July 26th, 1847. 
KVIDENCE OF UNINTERESTED PARTNEBS. 
A bill having been filed by the plaintiff for 
contribution from his co-partners in an un- 
successful adventure, Held, that the evi- 
dence these defendanis who had dis- 
clai tf free. and had been released by 
the plaintiff from all demande by him, was 
admissible for the purpose of establishi 
the fact of the co-partnership. 
Mr. Rospeli, with whom was Mr. Piggott, 


and better | leged 


/ me 
| the practice of the courts of equity, be 


List of Private Acts, not Printed—Superior Courta:. Lord Chancellor. 
leasehold hereditaments in the county of Cern- stated that this was an 


appeal from a decree of 
the Master of the Rolls, and involved a pre- 


liminary question respecting a of 


two of the —— former were 
a eae by or | 
or urst, contrary to the opinion 
his Lordzhip the Mester of the Rolls, (1 Phil. 
594). oe filed a hep ac- 
count, r the purpose of making estate 
of a Mr. Nash, deceased, and one of the al- 


in a carp 
stated to have been entered into by 
conjointly with Nash, Carpenter, 
Sheppard, who were respectively to have par- 
ticipated in given proportions in the profits, if 
any, of the transaction, and to have co 

in like manner to any loss which might be eus- 
tained. The adventure having been unsuc- 
cessful, Carpenter paid his portion of the de- 
ficiency sal gs account had been settled be- 
tween the plaintiff and Webb (who had become 
insolvent) and Sheppard; money bad been paid 
by the latter two, and they, upon being released 
by the plaintiff from all his demands upon 
them, had released all their claims in the part- 
uership affair. The object of the bill was to 
obtain from the executors of Nash his propor- 
tion of the loss, and the Master of the Hols 
had itted the evidence of Webb and 
Sheppard to be read for the p of esta- 
blishing the fact of the partnership. An ob- 
jection was taken, that they such ap 
interest in the suit as would disqualify them 
from giving evidence in the cause, but tha 
learned counsel contended that were 


formal parties, and might 


witnesses. 

Mr. J. Russell and Mr. — contra, sab- 
mitted, that the plaintiff could not, by releasing 
two of several partners, obtain evidence from 

‘them whereby the remaining co-partners might 
be damnified. They argued that the defendants 
| were substantial parties, as they had an interest 
‘in the subject-matter of the suit. Anotber 
_ objection was, that there was no order that 
their evidence should be read, but simply an 
order to admit it, saving all just ex 

They cited Murray v. Shadwell, 2 Vea. 

401; Blackett v. Weir, 5 Barn. & Crea, 
and Ezparte Benfield, 5 Ves. 424. 

The Lord Chancellor, without calling 
reply, said, he had no doubt from the 
ment that the evidence was receivable. 

revent it there must be an interest 
from the suit, and not merely a remote con- 
tingent interest. After stating the facts, his 
treaties said the suit had terminated as 

one who had paid his share, The other 


claimed all interest. It might have been dif 
ferent if there had beenany profits. Their dis- 
chimer would enable the plaintiff to reimburse 
himeelf out of the te of Nash, —— 

to his lordship, therefore, that 
| Master of the Rolls came to a right conctasion 
‘when he decided that their evidence might be 


received, 


ph? BPF 
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hibit in to establish the interest of 
-s terrogatortes 

Mr. Bacon, for the plaintiff, now moved fer 

to prove the ance of the certifients, 

. and the execution of a release by the bankrupt, 

‘gloom it bythe Gtk tat. ofthe 798 Veet ropatriesapon which be had azeady been om 

Oy t sect. of th ¢. | rogatories whi e 6x- 

73,0f derecting that the service of an artteled| amined, or upon other arvaintites for that 

clerk shall be taken to commence before the i The motion was supported by an 

Ping of the offidarvits required dy the 8th | affidavit that the omission to obtain the exeou- 

wect., some ground for the tion of the release was purely accidental. He 

with the regulations of the ect must be shown. | referred to Mihoard v. — (cited im a note 

Mr. Toller moved, under the 9th sect. of the |*0 Cor v. Allengham, Jac. $39. 

6 && 7 Vict. c.78, that the service of an articled| Mr. Russell, for the defendants, opposed the 
clerk, = chr bore date in Feb. 1846, — and cited Vaughaa v. Worral, 2 Swanst. 

ight be directe:l to commence from the date . . 48 
of sae articles, notwithstanding the omission of June 19. His Honour this day ordered, that 
the solicitor to whom he was articled to file the |the plaintiff should be at liberty to examine the 

it of the execution of the articles required rupt on the same interrogatories on which 
by the act, within six months after their execu- |he had before been examined, or to examine 
tiom. He dwelt upon the hardship of the clerk | Other witnesses to prove the certificate and re 
having to suffer for the neglect of the attorney, |!ease, but that the plaintiff must pay the costs 
but could not cerriapch any other reason for the id the g draamapetricronpey — examina 
mon-compliance with the statu uirements |"0n as en . ; 
= — aaa 

Lord Langdale said, that for aught he knew Vice-Chancellor Higram. 

aap aap siren, ht ee in damages| ~ Fisher v. Fisher. April 21 & 22, 1847. 
cm beans i pavedde season a im PARTIES.—EVIDENCE.—INSOLVENT. 

‘@ hold that in any case of inadvertence, the| The court refused to make an order for em 
rule might be dis with, would make it amining an insolvent who had been plaintiff 
absurd, as would be seen y( Se as such a 4 original sust, of the. oe as : 

ision i » 1% Consequence , 
se a lemental bill for the same objects, and 
asked leave to examine him. 

THIs was a motion, on behalf of assignees, 
who were plaintiffs to the supplemental bill, for 
leave to examine the insolvent, who was plain- 
tiff to the original bill, the object of both bills 
being identical, viz., for an account of costs 
due from the defendant, as agent, who had re- 
ceived them for the plaintiffe (the insolvent,) 
his principal. The issue raised between the 
parties was, as to the fact of agency at the time 
when the costs were received. 

Mr. J. Russell and. Mr. Sidney Smith ap- 
peared in support of the motion, and contended 
that the insolvent’s evidence was admissible, 
his interest having ceased from the date of the 
insolvency, or of the filing of the supplemental 
bill by his assignees. 

The motion was opposed by Mr. Bagsha 
who submitted that the insolvent still remain 
liable in respect of the costs, and his evidence 
was os Tal appl If he were not a 
party, resent special ication was unne- 
ok Li Upon both pi st Hy therefore, it 
ought to be refused. 

The following cases were cited :—Hewataon 
v. Tookey, 2 Dick, 799; Armiter v. Swanton, 1 
Amb. 393; Mutteur v. Mackreth, 1 Ves. J. 
142; Ewer v. Atkinson, 2 Cox, 393; The Cor- 
poration of Colchester v. , 1 P. Wms, 
jection was taken to his evidence being read, in| 595; Wheeler v. Malins, 4 Mad.171; Sharp v. 
consequence of his not having released his in- | Hullett, 2S. & S. 496; Benson v. Chester, Jac. 
terest in the surplus under the fiat, and it}577; Lord Huntingtower v. Sherborn, 5 Beav. 

380; Edwards y. Goodwin, 10 Sim. 123; 
Robertson v. Southgate, 5 Hare, 223. 






















Relis Coat. 
Anon. July 28, 1647. 
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Wier-Chancellor Mnight Bruce. 
Bougfield vy. Mould. June 12 & 19, 1847. 


EVIDENCE.—CosTs.— BAX KRUPT.— VENDOR 
AND PURCHASER. 

A bankrupt from whom a purchase had been 
made was examined as a witness for the 
plawmtiff en a su inetituted by the pur- 
chaser. Upon an objection being taken to 
his evidence, on the grownd of his interest 
in the surplus of his estate, the cause was 
ordered to stand over. A release was then 
executed, and liberty was given to the plain- 
tf to prove the execution, and to examéne 

4 upoa Ly old wnterrogatertes, 
or upon the new, the plaintiff paying the 
costs as between solicitor ond cheat, 4 
TH18 suit was instituted by the purchaser 
from the assignees of Joseph Mould, a bank- 
rupt, of his interest in a mortgage debt, secured 
wWpon certain leasehold premises, of which the 
was a tenant in commor with some 
of the rpm The bill was range for the 
se of obtainin nt of the mortgage 
bt. The plainti fad exaalaed the bank- 
Tupt as a witness to prove his interest, at the 
time of the bankruptcy, in the mortgage debt, 
but, the cause oa on to be heard, an ob- 
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April 22. Sir James Wigram, V.C., now de- 
livered judgment as follows:—This case is 
manife y one, merely one of form, and of 
more or less expense. It is clear that the as- 
signees, although at liberty to drop the suit, 
have not done so, but have adopted it. They 
might have commenced a new suit, and then 
they might, as a matter of course, have ex- 
amined the insolvent as a witness, saving just 
exceptions. Having, however, thought proper 
to adopt the suit, they will have to take the 
consequences of doing so. The question is, 
whether the exclusion of the insolvent’s evi- 
dence is one of those consequences of the 
adoptifh by them of the original suit—whether 
the insolvent, upon these pleadings, is, for any 

rpose, to be considered asa party. If he 
is, he cannot be examined; if he is not, then 
he is a competent witness for the assignees in 
their supplemental suit. First, then, is he a 
party? Will he be liable for the costs? Now, 
the practice is well settled, that where a sole 
plaintiff becames bankrupt, and his assignees 
do not choose to adopt the suit, the defendant 
ang Parag the bill, but without costs. Wheeler 
v. Malins, 4 Mad.171; and Lord Hunting- 
tower v. Sherborn, 5 Beav. 380, are authorities 
for that proposition. And it has been admitted 
by the defendant’s counsel, that the insolvent 
does not remain a party upon the record as to 
ws gsc for costs in the cause. Then, as 
to his interest in the result of the suit, it a 
pears that all the interest and liabilities of the 
insolvent have been transferred to his assignees. 
Then, does he remain a formal party to the suit ? 
It is admitted that hie name must remain in the 
original suit, and that all future orders and 
decrees will be entitled in the original suit; but 
this does not appear to answer the question. 
The original cause was instituted by, and in the 
name of the insolvent, and his name wall still 
be used therein as a means of describing that 
suit ; but the question is, whether the original 
suit is not merged in the supplemental, and 
the insolvent as completely discharged as if the 
assignees had filed an original bill. Although, 
for the purpose of describing the original suit, 
the name of the insolvent must be still used, 
he will not have to be served with any proceed- 
ing in the cause, nor, in the event of his death, 
will his personal representatives be necessary 
parties to any future proceedings. In the ab- 
sence of authority upon the point, my conclu- 
sion would have been, that the insolvent had 
ceased to be a , and that the assignees 
had, in truth, suppressed the proceedings in the 
original suit, and that nothing remained but 
the supplemental suit. I do not, however, 
mean to go beyond the case before me, nor to 
sdy what my decision would be in the possible 
case of the bankruptcy being disputed. Rodin- 
son v. Southgate, 5 Hare, 223. The remain- 
ing question ie, how far the present case is 

ected hy the decisions in Hewatson v. Tookey, 
und Ewer v. Atkinson? In the former of these 
cases, Sir Lloyd Kenyon had made an order 
similar to the one now asked, which the Lord 
Chancellor had discharged. I cannot but 
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think, on reading that case, that the Lord 
Chancellor did so on the ground suggested by 
Dickens, namely, that the insolvent or bank- 

t remains a party, not in name only, but 
liable for costs. In Ewer v. Atkinson, 2 Cox, 
393, three persons were made parties; the 
three filed the bill, and the three became bank- 
rupt. Application was made by the agsignees 
for leave to examine one of the three. The 
Master of the Rolls, in that case, after observ- 
ing that the bankrupt was clearly a good wit- 
ness, ordered the original bill to be amended 
by striking out the name of the bankrupt whom 
the assignees desired to examine, and that 
being done, the assignees should be at liberty 
to examine the bankrupt as a witness in the 
suit. The Master of the Rolls thought that the 
regular course, and I cannot think right to 
examine a witness depends upon the question 
whether he was a sole plaintiff, or whether 
there were others joined with him as co- 
plaintiffs. If, however, in thie case, the plain- 
tiffs were to amend the bill by striking out the 
name of the insolvent, there would then be no 
cause in existence. It has been said, indeed, 
by Mr. Bagshawe, that if the insolvent is not a 
party, a special application would not be neces- 
sary. If, however, I were at li to act 
my own opinion, I should not be deterred 
that observation from making the order 
at once. It is quite enough to show thata 
special application is necessary, inasmuch as no 
case has occurred in which the order has been 
made, although the case must be one of com~- 
mon occurrence. I think, therefore, that the 
proper course will be, not to make such an 
order as that which is asked, as, by prio Hex 
I should be opposing the order of the 
Chancellor, and that of the Master of the Rolls; 
but I strongly recommend an application to the 
Lord Chancellor, who, probably, may think it 
a fit case in which to make the order. 

Motion refused, with costs, 





Crchequer. 
Vollans v. Fletcher. Trinity Term, May 26, 
1847. 


RAILWAY COMPANY.—LETTER OF APPLICA- 
TION.—-LETTER OF ALLOTMENT.—STAMP. 


A party applied by letter for shares im a pro- 
jected railway company, and received ia re- 
ply a letter, stating that ten had been al- 
lotted to kim, that he must pay the 
deposit into a banker's named by a certain 
day, or the committee might cancel the al- 
lotment : Held, that these letters were ad- 
missible in evidence without a stamp. 

Assumpsit for money had and received for 

the plaintiff’s use: Plea, non assumpsit. 

At the trial before Pollock, C. B., it a 

that the action was brought on the authority of 
Walstab v. Spottiswoode, 15 M. & W. 501; 
against a managing director of a projected rail- 
way company, which was s abandoned, 
to recover back the sum of 211, being the 
amount of a deposit paid by the plaintiff on 
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en shares allotted to him. The plaintiff pro- 
rosed to give in evidence the following letters,— 


“To the Provisional Committee of the Bir- 
mingham, West Bromwich, Wednesbury, 
and Walsall Junction Railway. 

“ Gentlemen,—lI request that you will allot 
ne 30 shares of 20/. each, in the above-named 
*ompany, and I hereby undertake to accept the 
ame or any less number you may allot me, to 
vay the deposit of 2/. 2s. 4 thereon, 
ind to sign the parliamentary contract and sub- 
scribers’ agreement when required. 

“J. W. T. Votuans.” 

To that letter the following answer was 
sent,— 

“‘ Not transferable. 
“Birmingham, West Bromwich, Wednesbury, 
and Walsall Junction Railway. 

“* Provisionally registered. 

“ Capital 200,000/. in 10,000 shares, of 201. 
each. Deposit 2/. 2s. per share. 

“ Allotment, No. 348. Ten shares. Deposit 


211. ” 
“ Birmingham, 29th Oct. 1845. 

“Sir,—We are directed to inform you that 
the committee of management have, in com- 
pliance with your application, allotted to you 
ten shares in this undertaking, and that the 
deposit of 2/. 2s. per share, amounting to the 
sum of 21/., must be paid to one of the under- 
mentioned bankers, on or before Thursday the 
6th day of Nov. next, who upon receipt there- 
a will sign the voucher at the foot of this 

ter. 

“In default of payment of the above-named 
deposit by the day mentioned, the committee 
reserve the power of cancelling the allotment 
without notice. 

“This letter, with the banker's receipt, must 
be exchanged for scrip certificates, which will 

granted upon your executing the subscribers’ 
agreement and parliamentary contract, without 
which no person will be recognized as a sub- 
scriber or be entitled to any interest in the 
undertaking. 

“ Weare, Sir, your obedient servants, 
* W. H. Resce, Solicitor. 
“W. R. Kettue, Sec. pro temp.” 
(Here followed the names of several bankers.) 

It was objected, on behalf of the defendant, 
that the above letter amounted to an agreement, 
and should have been stamped accordingly. 

The learned judge was of that opinion, and 
nonsuited the fainufl reserving leave to move 
to enter a verdict for him. A rule nist having 


granted, . 

Crowder and Ball showed cause. The letter 
of application and the letter of allotment were 

idence of a contract between the company and 
the plaintiff, and therefore required an agree- 
Ment stamp, under the 55 Geo. 3, c. 184, sche- 
dule title “agreement.” There was a proposition 
on the part of the plaintiff to take an allotment 
of 30 shares, or any less number, and an agree- 
ment by the company to allotten. ‘The language 
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Robinson v. Drybrough, 6 T. R. 317, says, that 
it was “‘ thus particularly penned to obviate any 
objection which ingenuity might raise to creep 
out of it.” 

Martin, in support of the rule. The letter 
of application and the letter of allotment do not 
constitute the contract, which only arises upon 
the plaintiff’s acceptance of the shares allotted, 
His letter contains a request for shares, to 
which the company reply by offering some upon 
certain terms, which must be comfli i 
before there can be any valid contract between 
the parties. Until the payment of the deposit 
into the banker's, there is no evidence of the 
plaintiff's assent to accept the shares upon the 
conditions stated. A mere proposal in writing 
for a contract does not require a stamp, Penin- 
fold v. Hamilton, 2 Stark. 475; Edgar v. Bluk, 
1 Stark. 464; Drant v. Brown, 3 B & C. 665. 
In this case, if the plaintiff had refused to pay 
the deposit into the bank by the day aie, | it 
is clear that there would have been no contract. 
This clause of the Stamp Act was under con- 
sideration in Vaughan v. Brine, 1 Man. & G. 
359, and Beeching v. Westbrook, 8 M. & W. 
411 


ll. 

Pollock,C. B. Weare all of opinion that no 
stamp was requisite. ‘The true test is this, was 
the plaintiff at liberty on receiving the letter of 
allotment to refuse to accept the shares on the 
terms mentioned. We think he was: and 
therefore the rule must be absolute to enter a 
verdict for the plaintiff. . 

Alderson, Rolfe and Platt, B.’s concurred. 

Rule absolute.* 





Court of Redicw. 
Ezxparte Hall, in re Carey. July 5 & 21, 1847, 


OFFICIAL ASSIGNEE.—OMISSION.—COS8TS. 


A proof of a debt having been made and a 
dividend declared, but the name of the cre- 
ditor having been omitted in the dividend 
list, whereby the whole estate had been di- 
vided among the other creditors, the official 
assignee was held to be personally answer- 
able for the amount of the proof to which 
the creditor would have been entitled had his 
name been included in the list, and for the 
costs. 


THE fiat in this case was issued on the 4th 
of April, 1842, and creditors’ and an official 
assignee were duly appointed, Mr. Belcher 
being the latter. ‘The petitioner, James Hall, 
was a creditor, and proved for 353/. 14s. 2d., 
and his affidavit of debts was filed with the 
proceedings. The official assignee delivered 
to the commiseioner a list of the bankrupt’s 
estate, the amount of debts and dividend, but 
omitting the name of the petitioner. ‘The com- 
missioner, acting on this, declared a dividend 
of 1s.0}d, inthe pound. The solicitors to the 
fiat, upon this, made out the usual list for the 
official assignee to make out dividend warrants, 
and, on the solicitor of the petitioner applying 


of the 55 Geo. 3, c. 184, is similar to that of} for his warrant, he was told that his name did 


Act, 23 Geo, 3, c. 58, with re- 


the old Stam 
ch Lord Kenyon, in the case of 


spect to whi 


® See Clarke v. Chaplin, ante, p. 567. 


his private memoranda. 
the name of the petitioner had been purposely 
omitted, under the mistaken idea that the word 
“‘exh*” inserted m the in to denote that 
his proof had been exhibited meant that it had 


expunged. 

Mr. Bacon and Mr. Willes, on behalf of the 
official assignee, called the attention of the 
court to the 1 & 2 W. 4, s. 22, 
assignees ; and to the rules of Novem- 
ber, 1842, which described in detail their 
duties. From these it was to be inferred that 
the official assignees were merely the official 
aceountants in bankruptcy, and, as such, could 
net be justly held responsible for an omission 
such as that which had occurred in the present 


case. 

Mr. Russell and Mr. Tillotson, on behalf of 
the petitioner, insisted that the official assignee 
was appointed exclusively for the purpose of 
protecting the funds, and ass ria. them 
Properly, and that, as it was by his. igence 
the omission had occurred, he was the party 
really liable. 

e Chief Judge asked the counsel for the 
oficial assignee, whether it was desired that the 
solicitor to the fiat should be served with this 
petition, 80 as to enable the court. to decide 
whether such solicitor, if a party to the error, 
should share the responsibibty? 

The respondent’s counsel, after taking time 
to consider the suggestion of the court, said 
their client was willing to leave that to the 
court, but they did not desire it. 

The Chs Judge The official assignee de- 
clines to ask that the matter should stand over 
for the service of the petition upon the solicitor 
to the fiat. ‘The 24th clause of the Order of 
12th November, 1842, points out the mode of 
a dividend, and directs as follows :—~ 
That where a dividend has been, or may be, 
declared, the solicitor shall prepare lists and so 
on, and then “the official assignee shall ex- 
amine and aign the several lists, if correct, and 
shall prepare books at the expense of the estate, 
cemtaining as many blank warrants as may be 
neeessary, according to the form given in the 
schedule, and shall number and fill up a war- 
ramt for each dividend, and insest in each 
‘ warrant the name of the creditor, to which the 
number of such warrant is prefixed in the list, 
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I take it this could not be done without the 
lists being perfected in the presénce of the 
official ass} My impression is, that its 
the duty of the official assignee not to sign the 
list without ascertaining that it is correct. That 
is myimpression. I am very much confirmed 
in the view I take of the matter by Mr. Fan. 
blanque, who concurs with me, who is so well 
acquainted with the practice and the whole 
course which this matter has taken. There- 
fore, the official assignee, not asking that the 
solicitor may be brought here either to take 
the whole burden, or to share it with him, I 
am afraid that I must charge the ndent. 
The petitioner can have only as much as he 
would have had, had his debt been included. 
The petitioner must have the dividend hs 
would have had if this dividend had been eal- 
culated, and the respondent will recoup him- 
self out of the estate which has come in or 
may come in. The petitioner’s equity is only 
to have such amount as he would have had, if 
the debt had been included in the calculation. 
The next thing wil? be to make good to the 
assignee what he pays. There is not the 
slightest ground for the imputation of negii- 
gence. I make the order without the slightest 
imputation upon him. He is, I un 
an excellent officer. This is an unlucky slip, 
of which he may not have been the original 
author. There is no offensive imputation upon 
him. I am afraid the official assignee must 
| pay the costs, I make this order with the 
ewer res Mr. Fonblanque is the 

ighest possible testimony upon that subject, 
and he considers him to be an excellent officer. 
I do not know what order the court would 
have made if the solicitor had been brought 
here. I hope that in future official i 
will consider it their — to ascertain that the 
lists agree. I have no doubt that there is not 
another official assignee, whether in town or 
ceuntry, who, under the same circumstances, 
would not brave fallen into the same error. [| 
trust, however, that now it will be well known 
that the court has put that construction upon 
the order, that the assignee must ascertain for 
himeelf that every creditor is included. 


ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Coumen Baw Coucts. 
PRACTICE. 
AFFIDAVIT. ys 
Title-~A defendant described in the writ of 
yummone as “ W. W. Kilpen,” entered an ap- 
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pomaere “William Wells Kilpin, sued as{ ridden by the stat. 2 W. 
. WwW. in.” An affidavit in support of al v. Redinson, 2 C, B. 908 
rule f 


or nt as in case of a nonsuit, en- 
titled “Edward Lomax, plaintiff, o. William 
Wells . in, defendant :” Held, sufficient. 
Lemar v. Kilpin, 4 D. & L. 295, §.C. 16 M. & 


W. 94. 
And see arance, 4; Distriagas, 1; 
Ejectment, 5 ; cutors. 
AMENDMENT. 


1. C writ A writ of capias and cop 
etek eo directed to the “ sheriffs ” of 
Middlesex, instead of “ sheriff.” The defend- 
ant in consequence applied to a judge at 


ae 
4, ¢.39,011. Harvis 


4. Return of nulla bona, &c., to a distringas. 
—Buficiency of afsdavit.—The affidavit in 
support of a motion for leave to enter an ap. 
pearance after the return of nulla bona and nos 
est tnventas to a writ of distringas, should show 
distinctly that ev iag had been done to find 
some goods of the defendant. Pinney vy. 
Richardson, 34 L. O. 182. 


ARREST, 
1. Judge’s order.— Appeal to court.—A party 
arrested by order of a tole may apply for his 


discharge either to the court or to another 


chambers to be discharged out of custody, | judge, and may, on such application, use affi- 


which the judge refused, and ordered the writ 
und copy to be amended. On motion to 
rescind judge’s order: Held, that though 


davits te contradict or explam those on which 
the order was granted, and he may appeal te 
the court against the decision of such latter 


the capias might be amended, the copy could | judge. 


not, and that the defendant was entitled to be 

i ed, inasmuch as he was not served 
with a true copy of the writ as amended. 
Moore y. M‘Ghan, 4 D. & L. 267. 

2. Writ of summons.—The court will amend 
alias and pluries writs of summons, by in- 
dorsing thereon the day of the date of the first 
writ of summons and of the return thereto, in 
order to save the Statute of Limitations, not- 
withstanding the 2 W. 4, c. 39,8. 10. Culver- 
well vy. Nugee, 15 M. & W. 559. . 

3. Writ of summons.—Statute of Limitations. 
—The court will amend a writ of summons by 
inserting therein the character in which the 
plaintiffs sue, or the defendants are sued, if it 
appear that the debt would otherwise be barred 
by the Statute of Limitations. Christie and 
another, assignees of Yeld, a bankrupt, v. Beli 
and another, public officers, 34 L. O. 136. 

And see Arrest, 2; Ejectment, 3. | 

APPBARANCE. 

1. Sec. stat. by plaintiff in person.— Where 
a plaintiff sues in person, he may in person 
appear for the defendant, sec. stat., although 
that case is not provided for in the forms given 
im the schedule to the 2nd section of the Uni- 
formity of Process Act, 2 W.4,c. 39. Smith 
v. Wedderburne, 16 M. & W. 104; S.C. 4 
D. & L. 296. 

2. Sec. stat.— Where, upon service of a writ 
of summons on a defendant, he denies that he 
is the party named therein, and the person 
serving the writ consequently omits to make 
the a = = 7 yp the time 
required . Gen, M. T., 3 W. 4, r. 3, the 
court ng affidavit of these facts, permit 
him to make the indorsement, notwithstanding 
the lapse of the specified time, so as to enable 


the plaintiff to enter an appearance for the de- 
fendant according to the statute. Burrows v. 
Gabriel, 4 D. & L. 107. 


3. At what time to be entered.—Where the 
8th day after service of a writ of summons falls 
on phe hetween the Thursday next befare, 
and Easte 


ednesday next after, r-day, the 
last day for entering an thereto is 
the Wednesday next after y, the rule 


of court of Easter Term, 2 W. 4, being over- 


If the judge secondly applied to should differ 
from the first, or if it should ap on fresh 
affidavits that the person arrested was about to 
quit England at the time those affidavits were 
made, though he was not so when the order - 
was made: Quere, whether in such cases the 
judge or court ought to discharge him. 

An affidavit that deponent “has been in- 
formed and believes” that a party is about to 
quit England, is insufficient to warrant an 
order for arrest. Where an order to hold to 
bail has been improperly made by a judge, the 
court will not set aside the capias, but only 
discharge the defendant out of custody. 

Where a defendant, against whom a capi 
has issued under a judge’s order, applied 
the court to have the money returned, on the 
ground that he was not about to quit the 
country, and the affidavits in answer were con- 
“ape? the court referred the matter to the 
Master for inquiry. Graham v. Sandrineli ; 
Talbot v. Bulkeley, 4 D. & L. 317. 

2. Variance of writ and copy.—Amendment. 
— Where, in a writ of capias, and in the copy 
thereof served on the defendant, it was directed 
to the sheriffs, instead of the sheriff of Middle- 
sex: Held, that this was an irre ity; that 
though the court or a judge might amend the 
writ, they had no power over the copy; and 
that the defendant was entitled to his discharge, 
though the writ was amended, on the ground 
of the variance from it of the copy. Moore y. 
Magan, 10 M. & W. 95, 

3. Plaintiff’s death.—Ca. sa.—A defendant 
arrested on aca. sa., is not entitled to be dis- 
charged out of custody by reason of the plain- 
tiff’s death, after the tives of the writ to the 
sheriff, and before arrest. Ellis v. Griffith, 4 
D. & L. 279. ; 

Case cited in the judgment: Cleve v. V 

Car.457. 0. = 

4. Privilege. — Queen’s servant.—The “ So- 
merset Herald” is a servant in ordinary of the 
Queen, with fee, and therefore privileged from 
arrest. Dyer v. Disney, 34 L. O, 231, 

See Execution, 4; Misdirection, 
BANKRUPT. 


Charging in execution. — Interim order. —~ 


602 Analytical Digest of Cases: 
Where a defendant was b t up in custody 
of a gaoler, for the purpose of being charged in 


execution, and it appeared that the commis- 
sioner of bankrupts had, on the preceding day, 

nted an interim order for his protection, the 
court refused to allow him to be charged with 
execution. Sloman v. Williams, 4 D. & L. 49. 


COGNOVIT. 


Attestation.—A cognovit was attested thus: 
— Duly executed by the above-named R. G., 
in the presence of me, the undersigned S. B., at- 
torney on behalf of the said R. G., expressly 
named by him, and attending at his request ; 
and I do hereby declare that I subscribe my 
name as witness to the due execution hereof by 
the said R. G., and as his attorney; and that 

revious to the execution hereof by the said 
R. G. I informed him of the nature and effect 
hereof. S. B., Attorney, Birmingham.” Held, 
sufficient. Phillips v. Gibbs, 4 D. & L. 275. 


COURT BARON. 

Constitution of.— Irregularity. — Waiver. — 
An omission to state in the plaint, in a Court 
Baron, the nature of the action, is a mere irregu- 
larity, which may be waived. 

In a suit in a Court Baron, the proceedings 
‘were alleged to have been taken at a court held 
** before A., the steward of the said court, a free 
suitor thereof, and B. and C. and others, free 
suitors of the said court :” Held, that the court 
was properly constituted, it being alleged that 
A. was a free suitor. 

Held, also, that A. was properly described as 
steward of the court, though it was not alleged 
that he was steward of the manor. 

Held, also, that the court was properly de- 
scribed; and that it was sufficient to set forth 
the names of two only of the free suitors who 
attended. Brown v. Gill, 2 C. B. 861. 

Cases cited in the jndgment: Jones v. Jones, 

5 M. & W. 523; Chetwode v. Crew, Willes, 
614: Bishop vr. Kare, 3 B. & Ad. 605; Rex 
v. Mein, 4T. R. 480. 


DEMURRER, STRIKING OUT. 


On a rule for striking out a demurrer, under 
Reg. Gen. Hil. 4 W.4, r. 2, the court set it 
aside, and struck out the pleadings connected 
with it, the defendant to pay plaintiff’s costs of 
preparing for trial and attending to try the 
cause, and of the application to set aside the 
demurrer, and take short notice of trial, or 
— to be for plaintiff on the whole re- 
cord. Tucker v. Barmesley, 16 M. & W. 54. 


DISTRINGAS. 


1. Whaot affidavit must state.—An affidavit 
for the purpose of obtaining a distringas to 
compel appearance must state an endeavour to 
serve the writ of summons at the defendant’s 
residence, and must specify where the residence 
was. A distringas obtained on affidavits not 
describing the residence was set aside on 
motion. 

The want of such description is not supplied 
by a statement that the copy of writ of sum- 
mons was left with the defendant’s brother for 
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defendant, and that defendant afterwards told 
laintiff, “he should upset plaintiff's ees 
or the writ ” (not further describing it) “ 
been left with defendant’s brother, and not 
with him.” Crofts v. Brows, 7 Q. B. 284. 

2. Continuation of process—A writ of dis- 
tringas may issue within a reasonable time after 
the expiration of a previous writ of summons. 
Peyton v. Wood, 4 D. & L. 19; S. C. 16 
M. & W. 608. 

EJECTMENT. 

1. Service.—On a motion for judgment 
against the casual ejector, where other than 
personal service is relied on, the affidavit 
should state in terms that the deponent “ serred 
the said A. B., the tenant in possession, by,” 
&c., and then detail the facts which it is sought 
to substitute for personal service. Doe d. 
Pigott v. Roe, 4 D. & L. 88. 

2. Service.—Secretary of railway comprny.— 
Personal service of a declaration in ejectment 
on the secretary of a railway company who are 
in possession of land sought to be 
is, under the 8 & 9 Vict. c. 16, 8. 135, sufficient 
fora rule absolute for judgment against the 
casual ejector. Doe Z Horses v. Roe, 4 
D. & L. 311. 

3. Consent rules.—Adverse titles.—Amend- 
ment.— Where two persons delivered se 
consent rules in ejectment, each claiming to 
defend as landlord, the one for the whole mI the 
premises claimed in the action, the other for a 
part of them, specifically named in the rule, 
under adverse titles, the court ordered the 
consent rules to be amended by confining them 
respectively to such parts of the premises as 
were really in the occupation of each party or 
his tenants. Doe d. Lloyd v. Roe, 15M. & W. 
431, 

4. Particulars—In an action of e} t 
for alleged breaches of covenants a i 
a lease, the defendant is entitled to particulars 
of the breaches of covenant on which the plai 


tiff relies. Doe d. Moystyn v. Eyton, 33 L. O. 
527. 

5. Afidavit.—On an application for jadg- 
ment against the casual ejector where . 


ings have been taken under 4 Geo. 4, c. 28, it 
does not render the affidavit i to state 
that a year’s rent is due, if the affidavit also 
allege that there is no eufficient distress on the 
premises to satisfy Aalf a year’s rent. Doe 
dem. Farmery v. Roe, 34 L. O. 81. 


ERROR. 

Assignment in criminal case.—The court, on 
motion and reasonable grounds shown by affi- 
davit, permitted the plaintiff in error m a 
criminal case to assign errors without attending 
in person. Murray v. The Queen, 7 Q. B. 700. 

EVIDENCE. 

Pleading.—In an action of trespass 

three defendants, where a verdict is found 


the plaintiff againat two of the defendants; the 
court will not grant a rule for a new trial oa 
the affidavit of the other defendant, stating thst 


he is willing to give up the advantage of a 
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verdict in his favour, in order that certain facts 
might be given in evidence for the defence on 
a subsequent trial which were not admissible 
on the former trial by reason of an error com- 
mitted im the pleadings. Spencer v. Harrison 
and others, 33 L. O. 284. 
EXECUTION. . 

1. Speedy.—A verdict having passed for the 

plaintiff at the trial of this cause, which took 


place in the vacation, the judge granted a certi- 
ficate for immediate execution. e same day 


the plaintiff gave notice of taxation of his costs, | bate has bee 


and on the following day taxed them, signed 
judgment, and issued execution: Held, on 
motion to set aside the judgment and subse- 
quent proceedings, that the plaintiff was regular 
in the course that he had pursued, and that he 
was not bound to take out arule for judgment, 
or to wait four days before proceeding to si 
judgment. Alezander v. Williams, 4 D. & L. 
132. 

2. Arrest after death of judgment creditor.— 
A writ of ca. sa., issued in the life-time of the 
judgment creditor, may be executed after his 
death. Ellis v. Griffith, 16 M. & W. 106. 

Cases cite! in the judgment: Cleve v. Veer, Cro. 

Car. 459: Tisch cuse, Noy, 73. 

3. Married toman.—Where an action is 
commenced against a feme sole, who marries 
during the pendency of it, and the plaintiff ob- 
tains judgment against her in her name when 
sole, and she is taken underaca sa. sued out 
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7 such judgment, the court will not dis« 
charge her out of custody on the ground that 
she has no separate property. Beynon v. Jones, 
15 M. & W. 566. 


Case cited in the judgment: Doyley v. White, 
Cro, Jac. 323, 
EXECUTORS. 

Scire facias.—Ju .— Where executors 
move for judgment on the sheriff’s return of 
“nil” to a writ of scire facias, the affidavit in 
support of the application must state that pro- 
n taken out. Vogel and another, 
emecutors of Ann Vogel, v. Thompson, 34 L. O. 
232. 

FI. FA. 

See Sale. 

HABEAS CORPUS. 

Accused party.— Coroner.—Where a prisoner. 
is committed for trial under a magistrate’s war- 
rant, on acharge of murder, guere, whether 
this court can grant a writ of habeas corpus to 
bring him before the coroner sitting upon the 
body of the deceased. Sembile, per Coleridge, J., 
that they can. Such power will, at any rate, be 
exercised only where a case of necessity is 
rg me this court refused bai writ where 
the ground suggested was, that the party 
charged was to be identified before the coroner, 
and it was not shown that such ‘identification 
could not be effected without producing the 
party. In re Cook,7 Q. B. 653. 


[To be concluded in the next number. ]} 
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Queen's Bench. 


Middlesez. 

Sir R. Sydney Cahill © S.J. Macdonald (stayed) Dt. Bolton 
Johnson, Sou, and W, Rowe Cope (stayed) Prom, Chester 
S. B, Hamer Davies S. J. Wilkinson (stayed) Prom, Howard 
M. Fraser Willinms S. J. Whiteway (inj.) Prom. Mardon and P, 
Adlington and Co, Bastone and another, exe- 

cutrix, &. Ross inj.) Dt. Chadwick 
Elderton and HI. Fiddes S. 1, Wm. Toogood (inj.) Prom. Campbell and A. 


Jobnson, Son, and W. 


Crowther, admor., &c.(inj.) Edwards and another, sur- 


viving executors Dt. Williamson and H. 


C.J. Jones The Queen 8.J. Craufurd Sci. fa. Wadeson 

Becke Becke ; S.J. Parish and another Dt. Helme and Johnson 

Jno, Lewis Moon (stayed) Connop Ca, Lewis 

Thomas M. Parker . Clerk (inj.) S.J. Hughes Pro. Burrell 

Ablett Neal (in).) Ward Pro. Carlon and h. 

Person Flower S.J. Maskelyne Kearsey and Co. 

Cragg and J. Cowburn S. J. Simpson and another Sharpe and Co. 

Gell and H. Bretin 8. J. Bunn Prom. Lewis and L. 

Thomas Foller The Queen S. J. The Justices of Devon Beevor and B. 

Blackford The Queen S.J. Kiog Indt. Richardson 

Oliverson and Co, Doe d. Peacoek S. J. Frere Eject. Vizard and Co, 

Mackeson The Queen 8. J. Cutler and others Sci Fa Chilton and Co, . 
: Clarke and Co, 

Everest and Co. Clutterbuck (inj.) Carter, exors., &c. Pro. Bell 

Coode and Co, The Queen 8. J. William Richards Indt. Bourdillon and Sons 

Same Same 3. J. Grylis Indt. Sandys and P. 

Letts Tod n Pro, Freeman and B. 


S.J. Benthe 
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Wentner 
Beidges and Ca, 
Swan 


C. Robson 

Weston 

Mawe j 

Pickering and Co. 
- Robson > 

Vicker 

Johan Bell 

Harbia and W. 

Mortimer 

W. Lane 

Vallance and B. 

Parnell and T, 

Strutt 

Jos, King 

Haynes 

Gray and B. 


Geo, Hall 
Geo. Brown 
R, K, Lane 

J. Benson 
Wright and B. 
Gell and H. 
J. Aldridge 
Wearneford 


Temple 
Stokes and Co. 


John Bell 
Smith and Co. 
Archer 
Groves, jun. 
Scard 


S. J. and F. Lewis 
Richard Hunt 
Lewis and L. 
Dolman and S, 

W. Smith 

Hall 

Wm. Day 
Warneford 


Hodgson and B. 
L. Norton 

Abbott and Co, 
Thomas M. Parker 
Same 

Finch and Co, 
Wood and B. 
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The Queen Jobnson and others Tres. FE. Lewis in —— 
Knocker 8.3. Carli Dt. Iu pornos ge 
noc ode ag o 
seas _ “tata Dt. Lewis t 
eorge and ano 8. J. uss Conyngham Proms, Benbow 
Gregory S.J. M‘Cullock Dh. Elmslie and P, 
Gibbs 8. J, Johnson Proms. H. Phillips 
Pickering S. J. Burder . Ca. Bolton and Co. 
Doe dem Jobbing 8. J, Meux and another Ejt. Colley, Sarith and Co. 
Milne Great Weatern Rail. Co, Maples and Co. 
Hoare 8. J. Silverlock Ca. Newboa and E. 
Jobnson 8. J. Wyld Pro, Sargent 
Baylis S.J, Vaughan Pro. Hastiags 
Lane and others Hooper, Esq.,and another Ca. Kilgour and P. 
Galt S. J. Raworth Pro, Leete 
King, clk Alston, clk. Pro. Phillipps and N. 
Parratt S.J, Blunt Pro. Elmslie and P. 
Bidewell Gudge Dr. Stuart 
The Queen S. J, lvers and others Norris 
Doe ex. several dems, Pro- 
thero and others Stiles Tro, Eject. W. Smith 
Winter Ackers, Esq. De A and Co. 
Carlewis Angell Pro. In person 
Smith and others Williams Covt. Gregory and Ca. 
Hamilton Sandford Wilkinson 
Rogers S. J. Grazebrook and another Tres. Rhodes and L. 
Collings 8. J. De Burgh Pro. Keane 
Banging Meryweather Pro, Baker and Co. 
a of Brunswick and - _— 
uneburg epper a, Croker 
Nicholson 8.J. Knill Pro. Brace 
,The London and Black- 
wall Rail. Co. S.J, Scott and another Covt. Tyrrell 
‘Hoare S. J, Coupland Ca. Walker and G. 
| Reynolds Smallbone Dt. Raven 
Lloyd, jan. S.J. Pyne Dt. Philp 
Groves, admor., &c. Bell Pro. Chester and Son 
Wellsted Hodgson Dt. Beetholme 
Bradshaw and another Manning Pro. In person 


Smith & another exors. &c, Truefitt 


Townshend Blackhouse 
Doe dem Howerson Franks 
Grainge Oldfield 
Burrell (a pauper) North 
Dawson .J. Macken 
Duke of Brunswick and 
Luneburg Crowl 
Oakley Gooch . 
Bingham, sen, Fisher 
Guest Chariton and another 
Clerk Weiss 
Same Morrison 
Cornish Hill 


Doe dem Rump & another Cullum 


Pro. King and A. {B. 
Tres. or Case Bucknell and 
Tres, and Ejt. C. Robson 
Pro, Townshend 

Ca. Nelson 

Pro, Wright and Co. 


Ca. Croker 

Tres. Hird and Son 
Tres. E. Clark 

Pro. Weeks 

Pro. Whitcombe 

Pro, Hindman and HH, 
Dt. Rickards and W. 
Ejc. Jenniags and Co. 





THE EDITOR’S LETTER BOX. 


The Legal Almanac, Year-Book, and Diary, 
for 1848, is in a forward state. Any further 
information to be contained in it, should be 
sent immediately. The prospectus is now 


ready. 


The service of H. T. H. will, we think, be 
The business he mentions 
seems not incompatible with that of a eolicitor. 
The short interval once a week could not be 
objected to, and if it were, the intended extra 
service would amply make it up. 


deemed sufficient. 


The observations on the Stamp Act from a 
Correspondent at Walsall are acceptable. 

& Several complaints have been received 
of the late or irregular delivery, and delay in 
the transmission by post, of The Legal 
Observer. Our readers will please to notice 


that a change has taken place in the publishing 


day’s post. 


of the work. Orders should now be addressed 
to Messrs. A. Maxwell & Son, Law Booksellers 
and Publishers, 32, Bell Yard, Lincoln's Inn. 
The work is regularly published at 9 o'clock 
on Saturday mornings, and will be sent by that 
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ingenuity manifested in construing the 
schedules and rules so as to multiply the 
number of payments—the indisposition to 

relinquish the claim to a fee in any par- 

ticular case —and the sordid spirit displayeds 
generally by the officers of every grade. 

Whether the complaints arising from this 

source are well or ill founded, they have 

become loud enough to reach the govern- 

ment; and we understand her Majesty is 

about to issue an order,with the advice of her 

Privy Council, directing that fixed stipends 

shall in future be paid to the judyes, clerks, 

and bailiffs of the County Courts, in Kieu of 
fees. By this proceeding, it must be ad- 

mitted, the new courts will be placed on a 

better and more satisfactory footing, and a 

scandal removed from the administration 

of justice. 

The order for the substitution of fixed 
salaries instead of fees is authorised by the 
39th section of the act, which provides,— 
“ That it shall be lawful for her Majesty, 
with the advioe of her Privy Council, to 
order that the judges, clerks, bailiffs, and 
officers of the courts holden under this act, 
or any of them, shall be paid by salaries 
instead of fees, or in any manner other 
than is provided by this act.” And the 
following section provides,—“ That the 
greatest salaries to be received ip any case 
by the judges and clerké wf the pcoyrts 
holden under this act, shall be 21,2002. by a. 
judge, and 600/. by a.dlérk, “exclusive: af 
all salaries to his clefk¢-employed in -the 
business of the courts» gad other expenses 
incidental to his offige A) witha profiso, 
ounty Courts, has already created infinite|that it shall be Ja ore‘ tlie’ Comasis- 
dissatisfaction. Statements, probably very{stoners of her Maje c¥reakiny to 
much exaggerated, are current, as to thefallew such sum as t mM each 
' Won, xxx1v. No, 1,085. 





Tuose who have been vaunting of the 
successful operation of the County Courts 
Act appear to have been somewhat pre- 
mature in their announcements. The act 
has not been long enough in force to have 
given it a fair trial under any circum- 
stances, and the result, so far as the experi- 
ment has been tried, can scarcely be con- 
sidered matter for unqualified congratula- 
tion. Indeed, when the evidences of 
success are inquired into, it will be found 
that they consist exclusively of a reference 
to the number of plaints entered and dis- 
posed of since the establishment of these 
courts. The new tribunals, say their ad- 
mirers, number their suitors by tens of 
thousands, and are, therefore, eminently 
successful; and although many who argue 
thus have probably omitted to take into 
account the number of cases disposed of 
in the several Courts of Request, which 
were abolished and the jurisdiction trans- 
ferred to the County Courts, it must be 
admitted that, in one sense at least, the 
conclusion founded on an estimate of the 
multitude of suitors is not altogether ill- 
founded. The income of the various 
officers connected with the County Courts 
has been heretofore derived from the pay- 
ment of fees, and, of course, the multipli- 
cation of plaints proportionably increased 
the amount of their incomes. adoption 
of this objectionable and long condemned 
system, in relation to the officers of the 








f- 
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case deem reasonable to defray travelling | penalty, we presume, is supposed to arise 
expenses, with reference to the size and | under the 30th section of the act, which 
circumstances of the district.’’ It will be | provides, that if the clerk or his partner 
observed that, although the maximum |shall act as treasurer, or high bailiff, or as 
salaries of judges and clerks are limited to | aétorney for any party tn the court, he shall 
1,200/. and 600/. per annum, respectively, |be liable to a penalty of 50/. Now, what- 
there is no specification of the salary forjever may have been the intentions of the 
the high bailiff, who, it is found in practice, | legislature as to the employment of legal 
has very onerous duties to perform, which | advisers in the new courts, we are by no 
frequently render it necessary for him to|means certain that the superior courts of 
employ a number of assistants. We have/law would hold, that a person filling up 
not yet learned whether it is intended to/| plaints for suitors in the County Courts did 
pay the bailiffs, as well as the judges and|not act as an attorney for those suitors, 
clerks, by salary, nor have we heard|and therefore the apprehensions of the 
whether it is proposed to pay the judges| County Court clerks—even were they to 
and clerks in every instance the maximum | fill up plaints gratuitously—may not be 
amount specified in the act. Considering, | quite so absurd asit is supposed. We fully 
however, that the business of the courts|/concur in the conclusion to which the 
imperatively requires the exclusive atten-| writer in the Times has come, that “a 
tion of those Nesellonniion, the amount | County Court professing to administer 
specified in the act can scarcely be deemed justice without professional intervention is 
extravagant in any case, and by substitut-|a mere delusion, unless it contains within 
ing those sums for the fees, the emoluments | itself, not only the means of cheaply and 
.of both judges and clerks in many of the| rapidly determining plaints, but of assisting 
metropolitan and other populous districts! suitors in taking the proceedings that may 
will be reduced one half. The districts in| be required.” If it were practicable, how- 
which there is the smallest amount of busi-| ever, we can conceive no system more ob- 
ness too, are, for the most part, those in'jectionable than that of the public provid- 
which courts are holden at the greatest| ing legal assistance and advice for suitors. 
number of places, and in those districts|It would require a large army of paid 
there will necessarily be more time ex-|lawyers, the estimate for whose salaries, 
pended in travelling than in more populous | we fear, would not form the most popular 
localities. Perhaps, on the whole, it would | item in the Chancellor of the Exchequer's 
not be either just or expedient to regulate | budget. Every person conversant with 
the salaries of the judges or other officers! the practice of an attorney knows, what 
by the amount of business transacted in| lengthened communications it is often ne- 
each particular district. The view which! cessary to have, even with intelligent and 
her Majesty's advisers take on this point ' educated clients, before the nature and 
will be best understood when the ai is ' particulars of their claims can be obtained 
published. It may be regarded as a/|with sufficient accuracy to justify the first 
fortunate incident that the advisers of the | step in an action—the issuing of a writ of 
Crown are enabled to effect an alteration'summons. The analogous proceeding in 
of this nature without legislative assistance. ;the County Courts requires, at least, as 
There are other amendments, however,! much preliminary investigation. The 59th 
equally important and necessary, which section of the act provides, that the plaint 
can only be effected through the instru-| shall be entered stating the substance of the 
mentality of another act of parliament. action, and thereupon the summons, stati 
In arecent number (ance, p. 521,) we) the substance of the action, shall be iss 

quoted a leading article from the Times,' under the seal of the court; whilst the 
founded on a police case, from which it|rules of practice for carrying out the act 
appeared that a poor servant girl had been | direct, that where the claim exceeds Si, 
defrauded of half-a-crown by one of the! the plaintiff shall deliver certain copies of 
harpies who swarm about the new courts/the statement of the particulars of the de- 
under the name of agents, upon pretence| mand or cause of action, one copy of which 
of assisting her to fill up a plaint for the/is to be annexed to the summons. A 
recovery of a small sum due to her for} person undertaking to fill up the plaint 
wages. It is stated, and we believe cor-/ and particulars of demand correctly, must, 
rectly, that “the clerks refuse to fill up| theretore,'be fully possessed of the nature 
plaints, and declare they would be liable to| of the plaintiff's claim, as well as of the 
a penalty for so doing.” The liability to a/ precise items of which it is composed. 
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This can only be obtained by a personal tiplying plaints, but the new judges h 
communication with the plaintiff, or some cided,* that the cause of scttoa ie he - 


one equally well inform 
and in a court where several hundred 
plaints are entered in a week, it may be 
conceived how large a staff of officers would 
be requisite to conduct this preliminary in- 
vestigation; the time of the officer, be it 
remembered, being at the command of the 
suitors, a proportion of whom, it is not un- 
reasonable to suppose, may be stupid and 
wrongheaded. [t is not in the preliminary 
proceedings alone, however, that the suitor 
requires assistance. A suitor—like the 
maid-servant whose case properly and pro- 
fitably excited our contemporary's atten- 
tion—unacquainted with the law, the prac- 
tice, and the forms of proceeding, would 

uire advice and assistance at every 
stage, and if these were, given gratuitously 
at the public expense, they might and 
would be claimed by every suitor. The 
evil would be cruelly aggravated by the 
remedy suggested. It is not to the officers 
of the. court the suitors must look for 
assistance, but to professional advisers 
selected freely, and remunerated reason- 
ably with reference to the time and atten- 
tion expended on the causes entrusted to 
them. Whether the remuneration should 
come wholly from the pockets of the un- 
successful suitor we shall not stop now to 
discuss. It is quite obvious that the in- 
adequacy of the fees now allowed to prac- 
titioners in the County Courts operates, in 
the great majority of cases, as a prohibition 
against the employment of professional as- 
sistance, and not only impedes the useful 
working of the’ act, but, to repeat the 
forcible language of the 7imes, renders the 
administration of justice in the County 
Courts ‘‘a mere delusion.” 

When this matter comes to be considered 
by those whose province it is to superin- 
tend the administration of justice, as we 


trust it may be before the next session of 


parliament, there is another branch of the 
subject which must not be allowed to 
escape attention. . The avowed intention 
of the legislature was, that the County 
Courts should not have jurisdiction in any 
case where the subject-matter in dispute 
exceeded 201 The act has received a 
construction, however, which enables a 

laintiff claiming more than 20/. to divide 

is claim into separate parts, and bring 


distinct suits for the recovery of each part. 
The 68rd section of the act, (9 & 10 Vict. 
c.95,) it is true, prohibits the division of 
“a cause of action ” for the purpose of mul- 











as to the facts, trac 


act, and that in the common case of a 
shopkeeper and his customer, every order 
and delivery of goods constitutes a distinct 
cause of action, for which the tradesman, 
if he think fit, might enter a separate plaint. 
In fact, therefore, claims to any amount 
may be recovered in the new courts, only. 
taking care that the contract sought to be 
enforced by each particular plaint does not 
exceed 20/. Be this right or wrong, if it 
is to Continue, is it not, quite monstrous 
that a jurisdiction so extensive and im- 
portant should exist without any power of 
appeal? The most able and experienced 
of the judges of the superior courts, sitting 
at chambers or at nisi prius, constantly 
fall into judicial errors, which are remedied 
upon an application to the court sitting 
in banco. As we have repeatedly had 
Occasion to observe, a considerable pro- 
portion of each Term is occupied in the 
common law courts in entertaining and dis- 
cussing applications of this nature. It is 
not to disparage the judges of the County 
Courts to say that they are not infallible 
any more than other judges, and it is quite 
plain that, acting independently of each 
other as they do, and having no oppor- 
tunities for consultation or the interchange. 
of opinion upon points of difficulty as they 
arise, there can. be no approach to uni- 
formity of decision amongst this numerous 
body of judges, unless an appellate jurisdic-~ 
tion be established. That it will come to 
this may be pretty safely predicted. It 
is to be hoped the alteration will not be 
delayed until the administration of justice 
in the new courts becomes a bye-word. 





LAW OF LANDLORD AND TENANT. | 


—— es 
DETERMINATION OF YEARLY TENANCY. 


Tue question whether a tenancy from 
year to year can be legally determined by 
a notice to quit expiring at the end of the 
first year, or whether it enures for two 
years certain, is one on which great dif-. 
ference of opinion has long. prevailed. The 
point has been expressly decided by the 
Court of Queen’s Bench, in a case very 





* Upon the authority of Kitchen v. Camp- 
bell, 3 Wiles. 308; 2 Blac. 827; Seddon v. 
Tutop, 6 T. R. 607; Lord Bagot v. Williams, 
3 Barn. & Cres. 235; and The King v. The 
Sheriff of Hertfordshire, 1 Barn, & A . 672. 

EE ° 


aan 
recently reported;> amd the judgment 


intimates that it wes-net. unknown to the 
court that its decision might appear to be 
at variance with an impression which had 
previously prevailed in Westminster Hall, 
and which, perhaps, derived some counte- 
nance from an opinion supposed to be en- 
tertained by the late Lord Tenterden. 

The facts upon which the judgment of 
the Court of Queen's Bench was founded 
were shortly ae follow:—The defendant 
¢(Swaridge) held.a house and land under 
am agreement with the lessor of the plain- 
tiff, (Clarke,) fora term which expired at 
Lady-day, 1842. After that day, Smaridge 
continued to held without any express 
agreement, and patd the accustomed rent 
due at Midsummer, which was accepted 
by Clarke. Before. Michaelmas, 1842, 
Clarke gave the defendant notice to quit 
as Lady-day, 1843, and the defendant re- 
fusing to quit pursuant to this notice, an 
action of ejectment was brought. 

On the part of the defendant, it was 
contended, that a mew tenancy from’ year 
to year commeneed after Lady-day, 1842, 
and that such. a tenancy must necessarily 
be for two years certain; and in support 
of this view several cases were cited, which 
were afterwards disposed of in the jydg- 
ment of the court, upon the greund.that in 
ali these cases it appeared either by the 
pleadings or the evidence, that there was 
an express contract, preventing the legal 
determination of the tenancy at the end of 
the first year. The case of Bishop v. 
Howard: was especially relied upon, in 
which Lord Tenterden appears to have dif- 
fered from, although he deferred to, the 
epinion of the other judges of the Court of 
Queen's Bench. 

The court, in noticing the case of Bishop 


judges. 


have by express contract. prevented sacl 
determination, as in verious eases cited 
Upon an examination: of al] the autheritien 
the court declared, that “it would be 
absurd in principle, and inconsistent with 
the nature of the contract, to bold thas a 
tenancy exists frem year to yeas, detem 
minable by a half year's netice by either 
party, and yet to hold that neither cam give 
such notice durieg the first year.” Up 
these grounds, judgment was entered for 
the lessor of the plaintiff in the action of 
ejectment. 





PUBLIC INTERFERENCE WITH 
JUDICIAL DECISIONS. 


——_— 


Nor satisfied with the power of takiag 
the law into their own hands by acting pre- 
fessionally for themselves, there is a pow 
tion of the public that would seem die 
posed to interfere with the office of the 
In a case of recent oecurrenee 
at the Westminster County Court, a de 
cision which we believe to be as stricthy 
legal as we are sure it was perfectly com 
scientious, has aroused the ire of some im 
dividuals who bave got up. a public meet- 
ing to call the judge to account for the 
course he thought proper to follaw. We 
are not surprised that parties whom the 
legislature has flattered into the belief 
that they are fit to be their own prefés 
sional advisers or advocates, should carry 
their ambition so far as to imagine thas 
they ought to be their own judges. 

It is in the natural course of things that 
the public should fail in respect towards 2 
tribunal which the legislature has. takem 
care to deprive as far as possible of ald 
dignity; for even the administration of 


v. Howard, observed, that is did not touch justice enjoys no exception from the rule 
the question when a yearly tenancy may|that what is the subjeet of too mush 
be determined, but only went to show that| familiarity must become contemptible, 
by holding over and subsequent payment| We must, however, Shay at the outset, 
of rent as rent, a tenaacy from year te year |;against the incipient disposition manifested 
ig created. Upon the principal point the/to appeal to the mob of a public meetmg 
court, after deliberation, laid. it down as a| against the decision of one of the Coumey 
pule of law, that “a tenancy from year to|Court Judges. Those suitors most distin 
year is determinable by either party at the| guished for their busy and meddling pro- 
end of any year, by giviag notice to quit|pensities may be always keeping = 
half a year before the of the year.” ‘indecent agitation on the subject of a 
There is no reason, it was said, why the| judgment by which one of the parties muss 
tenancy should not be determined at the ||mecessarily be dissatisfied. Wedo not say 
end of the first year as well as the end of} that the practice of esteblishing a sort of 
any subsequent year, unless the parties |appellant jurisdiction at taverns or other 
— — ||places of public resort would have any 
. nes — v. Smaridge, 7 Queen’s|'corrupting or intimidating influence vpom 
© ¥ Barn. & Cres. 100, the gentlemen anfing: aa judges of 
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the County Courts, but such a deplorable 
result would be possible, if the principle 
lately acted upon by the Westminster mal- 
contents were not to be resisted. Those 
who administer the law have a right to be 
protected against impertmence which they 
cannot, consistently with their own dignity, 
either answer or take notice of. It has 
been long the boast of this country that 
the judges are made independent of the 
Crown itself, and rein 7 if they may not 
he taken to task by her Majesty the Queen, 
they ought 2 fortiort to be preserved from 
the dictation of his sometimes unreasonable 
majesty the People. 

Questioned, as it is, in a manner we 
wholly disapprove, we have not thought it 
mecessary to enter at all into the consi- 
deration of Mr. Moylan's law, which has 
given offence to those, some of whom —as 
he owed his present appointment ‘to ‘their 
suffrages—must, we suppose, be called his 
constituents. The danger and folly of 
making the office of judge elective, as it 
was by the act under which Mr. Moylan 
was originally placed on the judicsal bench, 


might have been very awkwardly illustrated | P! 


in this case, had a gentleman of less 
firmness occupied Mr. Moylan’s -present 

ition. We think him perfectly right in 

clining to compromise the dignity of 
the office he holds by tendering any 
explanations -to a self-constituted mourt of 
‘appeal, of whose incompetence and want of 
jurisdiction he must be thoroughly satis- 
fied. Had there been 4 reasonable 
grounds for believing that he had acted 
either partially or illegally, there ave pro- 
per means for representing his conduct in 


the quarter qualified to deal with it; but}. 


the attempt to get up an excitement 
against him, through medium of a 
public meeting, is so obviously indecent, 
that we cannot help suspecting motives 
of private malignity. The Lord Chan- 
cellor and the Secretary of State have, it 
is said, received communications from Mr. 
Moylan's assailants ; but we are sure these 
‘high officers of state will support the judge 
of 'the Westminster County Court in a 
firm discharge of what he has reason for 
believing to be his duty. It is, at all events, 
most unfair to endeavour to damage him 
im general estimation at a public meeting, 
where an accurate ‘estimate of all the :cir- 
‘cumstances coukl not be formed, anless 
attention was drawn to all the proceedings 
and the whole of the evidence 


upon which 
_ +his impugned decision was founded. 








Cup 
NOTICES OF NEW BOOKS. . 


A Selection of Leading Cases on Plead- 
ing and Parties to Actions, with Practicul 
Notes. By W. Finvason, Esq., of the 
Middle Temple, Special Pleader. Lon- 
don: Stevens and Norton, 1847. pp. 
271. 


Tuts work is designed to elucidate the 
principles of pleading as exemplified in 
cases of most frequent occurrence in prac- 
tice. Mr. Fimiasen ebserves that— 


“It is unnecessary to point out the advan- 
tages incident to the plan upon which these 
pages ‘have been ‘composed; advantages, so 
well illustrated im -the Leading Oases of the 
late Mr. Smith. It was conceived that sucha 
plan (affording at once the best means of elu 
cidating principles, and of illustrating ther 
practical operatios,) would be eapesially apph- 
cable with bee ree to pleadings in Scraper 
principles and the ce are. asso~ 
ciated, and in which a work Ge cack plan 
appeared likely:to be of some use both to the 
student and the: practitioner.” 


The author, in illustrating the system of 
eading, .has referred not only to the new 
rules and the-decisions thereon, but to the 
earkest authorities on the subject. For 
this purpose he has sesorted to the older 
reports and Year Books. He'says, 


‘‘ It was deemed proper to confine this selec- 
tion of cases to subjects of most common occur- 
rence wm practice ; such as the nature and ap- 
plication of the action on an account stated, 
for mosey bad and received, for use and occu- 
pation, and of debt for rent, together with the 
mode of pleading the usual defences in the 
latter actions, and in actions on bills of ex- 
change—the form of pleading certain defences 
sat, of the nature of accord, &c. 

“‘ As it may appear that the notes extend to 
a length not, foe every instance, eS 
portioned to intrimsic importance o 
mses illustsated, it may. be. observed that .thi 
has arisen not only ea .aceount of the reason 
already referred to, but from an anxiety to 
elucidate thoroughly the principles involved, 
and to render the notes as complete as possible, 
by applying those principles to every practioal 


question likely to arise. 


Mr. Finlason has also treated of thet 
large amount of litigation which has arisen 
on the liability of Provisional Committee- 
nren and the perplexing problem in that 
difficult department of pleading—the par- 
tees to actions. 

The “leading cases” .selected by the author 
Egles v. Vale, 3 Croke, 69. 

Peacook v. Rhodes, . , 632. 


Doug. 
Chamberlyn v. Delarive, 2 Wils., 353. 
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Kearslake v. Morgan, 5 T. R., 513. 
Agard v. King, Cro. Eliz. 775. 
Woods v. Duke of Argyll, 8 Jur. 62. 
Lahe v. Same, 9 Jur. 295. 


The notes are able and copious. 





NEW STATUTES EFFECTING ALTERA- 
TIONS IN THE LAW. 


JOINT 8TOCK COMPANIES. 
10 & 11 Vict. c. 78. 


An Act to amend an Act for the Registration, 
Incorporation, and lation of Joint Stock 
Companies. [22d July, 1847.] 


By the 7 & 8 Vict. c. 110, it is enacted, that 
on the complete registration of any company 
being certified in the manner prescribed in the 
said act it shall be lawful for such company, 
amongst other things, to purchase and hold 
lands, tenements, and hereditaments in the 
name of such company, or of the trustees or 
trustee thereof, for the purpose of occupying 
the same as a place or places of business of the 


said company, and also (but nevertheless with the 


a licence, general or special, for that purpose, 
to be granted by the committee of privy coun- 
cil for Trade, first had and obtained,) such 
other lands, tenements, and hereditaments as 
the nature of the business of the company 
may require: And whereas doubts have in 
certain cases arisen as to the meaning of the 
said iaion, and it is expedient that such 
doubts should be removed, and that further 
provision should be made as to the granting 
of such licences as aforesaid by the said 
committee of privy council: Be it therefore 
enacted— 

1. That any company, having obtained cer- 
tificate of complete registration, being desirous 


SS 


vided : 

am if od company be dissolved, or be 
ncorpora act of parliament, or by royal 
charter or by ve Queen’s letters chp be 
in any way withdrawn or supposed to be with- 
drawn from the operation of the said act, the 
promoters of the company shall forthwith give 
notice thereof to the registrar of joint-stock 
companies. 

6. If any alterations are made in particulars 
registered, they shall be returned within a 
month to the registrar, under a of 204. 

7. That it shall not be lawful for the pro- 
moters of any company, or for apy person 
connected with any company, at any time be- 
fore such company has obtained a certificate of 
complete registration under the said recited 
act, to issue or publish or in any manner ad- 
dress or cause or suffer to be addressed to the 
public, or to the subscribers or others, 
prospectus or circular, handbill or advertise- 
ment, or other such document relative to the 
formation or modification of the company, 
containing any statement at variance wi the 

rticulars which may have been returned to 
i of joint-stock companies under 


‘the said recited act or this act, nor to issue, 


publish, or in any manner address or cause or 
ri _— pongyheen to the agen or to the 
subecri or others, any such prospectus, 
circular, handbill, or advertisernent, containing 
any statements of particulars which are by the 
said recited act or by this act directed to be 
returned to the registrar of joint-stock com- 
panies, until such particulars have been so re- 
turned; and if any prospectus or circular, 
handbill or advertisement, be issued, pub- 
lished, or addressed to the public, or to the 
subscribers or others, serps hereto, any 
promoter of the company shall be liable for 
each and every such issue or publication to 


of holding lands, may apply to the Board of | forfeit any sum not exceeding 20. 


Trade for a licence, who may, if they see fit, 
grant the same. 

2. That accounts of licences, renewals, ex- 
tensions, &c., be annually laid before Parlia- 
ment, 

3. That licences ted before the passing 
of this act be'deemed valid and effectual for the 
purposes therein expressed. 

4. That so much of recited act as i 
‘the return to the office for registration of joint- 
stock companies of a copy of every prospectus, 
&c., be repealed. 

5. That in addition to the particulars which 
the promoters of every such company as afore- 
said are by the said act required to return to 
the said office for the registration of joint-stock 
companies, when and as from time to time 
they shall be decided on, such promoters shall 
also return, and they are hereby required to 
return, to the said office, the following addi- 
tional 
decided on; (that is to say,) 


good 
First. The amount of the proposed capital | allude to the S 


of the company : 


Second. The amount and number of the/truly say, “ lumen ademptum.” 


8. Penalties under this act to be sued for as 
under recited act. 





INJUSTICE AND IMPOLICY OF CON- 
VEYANCING STAMPS. 





To the Editor of the Legal Observer. 


We have several law societies (metropolitan 
and provincial) expending their energies im 
attempting to effect reforms in our civil and 
criminal jurisprudence, and that with regard 
to “grievances” which are very difficult of 
remedy, inasmuch as they are the almost natu- 
ral products of extremely artificial agencies 
employed in the maintaining a highly artificial 
state of society. 

The attention of these societies should be 
directed to one grievance of considerable mag- 
nitude, affording a wide margin for alteration, 


rticulars, so soon as the same shall be | and to which, under a vigorous effort, there [ 


hope that they will be successful. 

Act, 55 Geo. 3, c. 184. 
” and of which we may 
To say no- 


** Monstrum horren 
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ne of the negative badness of this law, and 
the apy! of its interpretation, Ls an in- 
stance of its positive injustice. I am “ con- 
cerned”’ for a Party, suffering under the pre- 
sent very ge epidemic,—shortness of 
cash. Three years since he mortgaged certain 
copyhold premises to secure £220; the mort- 
gagee died; his executors want to divide the 
estate, and my client is now called upon to 
pay off the incumbrance. To do this, he is 
compelled to effect a transfer; and, in order 
to cover the expenses of the new transaction, 
and an arrear of interest, to borrow the fur- 
ther sum of £60, and charge new premises. 
Now just look at the table of fees, under 55 
Geo. 3, aforesaid,— 


£4 ad. 
Special deed of covenant to sur- 
render and for title : - 115 0 
(A follower, with difficulty avoided) 
Admission of the trustees of the 
legalestate .  . » w BOD 
Surrender by them and execu- 
tors, and further charge, and 
further security (£60), 30s., 
35s. ‘ ° ° ° 5 0 
One follower stam : - 15 0 
Admission of the new mort- 
gagee* . . ° ; 1 0 0 
£8 5 O 


or nearly 15 per cent. on the further amount 
borrowed ! this £8 5s. Od. (to say nothing of 
the sheep-skin) he has paid. Now add the 
solicitors costs to the cellor of the Ex- 
chequer’s; then tell your client, that when 
his six months’ covenant becomes due, the 
-game thing may againoccur. I bave known 
scores of small transactions like this one, in 
which the solicitor’s fees have been volun- 
tarily reduced — one-half, and that prin- 
cipally on account of the excessive amount of 
stamps. The Chancellor of the Exchequer 
i depend upon it that it is a triangular evil, 
an 


excessive punishments amount to an abroga- 
tien of the enactment which inflicts them, so 
these excessive stamp duties have the like 
effect, by stifling transactions which would 
otherwise bring money into the — . 


Walsall, October 19. - 
-LECTURES AT GRAY’S INN. 





REAL PROPERTY AND CONVEYANCING. 


_ Tue Lecturer on the Law of Real Property 
and Conveyancing will deliver his introductory 
lecture in Gray’s Inn Hall on Thursday, the 
4th of November, 1847, at half-past 7, and will 
continue the course of lectures, exercises, and 
examinations on every Monday and Thursday 
until, and inclusive of, Thursday, the 23rd of 
December next, at the same hour. 





* In some manors 


payable on each separate 
‘set of parcels. - . 





I. : 
also “‘ robs him the exchequer;” for if instant, when the matter will be argued by 


611 


ADVOCACY OF ATTORNEYS IN THE 
INSOLVENT DEBTORS’ COURT. 


RererRinc to an article in our last num- 
ber, p. 577, aate, relating to the recent change 
in the law by which the insolvency business 
under Lord Brougham’s act has been trans- 
ferred from the Bankrupty to the Insolvent 
Debtors’ Court, we have to notice the claim 
which we expected would be made on the part 
of the attorneys to be heard in those cases in 
which they have been accustomed to appear 
before the bankruptcy commissioners, now 
transferred to the insolvency commissioners. 

In the matter of Mewburn, an insolvent, Mr. 
Lewis, the solicitor, appeared to oppose the 
application. 

Mr, Commissioner Harris declined to hear 
him, observing that his learned brethren and 
himself had decided that no attorney could be 

| allowed to act as an advocate in that court. 

Mr. Lewis, without commenting upon the 
decision of the court, begged to observe that 
he had offered a brief to counsel, who declined 
accepting it in consequence of the fee which 
they had fixed upon as their own rate of re- 
muneration not being marked upon it. 

The Court observed that it had nothing 
whatever to do with the arrangements of 
counsel, and refused to listen to Mr. Lewis. 

Another question then arose. The amount 
of the insolvent’s debts was £467 ; but sets-off 
reduced it to below £300. The commissioner 
doubted whether the sets-off could be allowed 
any assessment in the amount of debt. The 
case was therefore adjourned to the 26th 


counsel, 





We understand that the gentlemen of the 
bar, practising in this court, have arranged 
that the usual fee of two guineas should in the 
cages in question be reduced to one guineg.: 





ANNUAL REGISTRATION OF ATTOR.- 
NEYS. 





WE have to remind the London agents that 
it will facilitate the discharge of the duty of 
the annual registration if they will now send 
in the declarations of their clients, and also 
their own. The examination of many thousand 
names will of course require a considerable 
period of time. The certificates are, to a cer- 
tain extent, already filled up, but cannot be 
completed till the declarations have been ac- 
tually left. 

An alphabetical list should.aceompany the 
declaragions. . 
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MEHCHAELMAS TERM EXAMINATION, Securing Trust. Bunda and. relief of 
OF ATTORNBYS. Prostees, .06 - - ~~. - . 2 SS 
Chancery Affidavit Office,c.97 . . . 39 
Bankruptcy and Insolvency, c.102 . 3Y0 
Tithes Amendment,c. 104. . . . . 366 
Removal of Poor,.c-110 . =~ . . «4ad 
Copyhold Commission Continuance, c. 
WE. ec ee www wnt 9 « oe 
Rating Stock in Trade Exemption Con- 
tinuance, c. 77 = e© e« e - 487 
Administration of Poor Laws, c. 169 . 48 























The Examiners appointed for the examina- 
tion of persons applying to be admitted attor- 
neys, have fixed Tuesday, the 16th day of Nov. 
text; at helf-paet nine in the forenoon, at the 
Mall of the Incorporated Law Seciety, in Chan- 

Lane, to take the examination. 

e articles of clerkship and assignment, if 
any, with answers to the questions as to due 
service, according to the regulations approved 
by the judges, must be left with the secretary, 


on or before. Tuceday the 9th Nov. , : a‘ 
Where the articles have not expired, but will Colonial Copyright, c.95, . : - 406 

expire during the term, the candidate may be City of London Small Debts Court, 

examined conditionally, but the articles must |c. lrxi, (Local) ; ; . ; . 471 


be left within the firet seven days of term, and 
answers up to that time. 

A paper of questions will be delivered to 
each candidate, containing questions to be an- 
swered in writing, classed under the eeveral 
heads of—1. Preliminary. 2. Common and 
- so Law, and Practice of on oo Pe 

Nveyancing. 4. Equity, and Practiceo 
Courts. 5. eutrante ar Practice of the 
Gourts. 6. Criminal Law, and Proceedings 


Highway Rates, c. 93 - « + 400 
Turnpike Acts Continuance, ¢c. 105 . 500 
Canal Carriers,c.94 . : ; . 52 
Ecclesiastical Jurisdiction, c. 98 . .. 540 
Commons Inclosure Amendment, c. 141 540 
Marriages of Quakers and Jews, c. 59 . 562 
Carriage of Passengers by Sea, c. 103 . 581 
Joint Stock Companies,c.78 . - 610 


before Justices of the Peace. 
Each candidate is required to amewer all} RECENT DECISIONS IN THE SUPE- 
the. P Questions. (No. 1.); and it.is RIOR COURTS. 


expected that he should answer in three or 
more of the other heads of inquiry,— Common 
Law and Equity heimg two thereof. 


REPORTED BY BARRISTERS OF THE SEVERAL 
couRnTs, 


aor Chancellor. 
Varty v. Duncan. August 3 & 4, 1847. 
MISTAKE.—TAKING I8SUE PRO CONFRSSM 


Where defendant had obtained an order that 
the plaintiff should proceed to trial of am 
issue by a certain time, or that in 
the issue should be taken “iy Magers as 
against the plaintiff, and the platy 
omitted, throwyh mttate to give notice m 
time of the trial, an order to take the isswe 
pro confesso was refused, and an extension 
of the time for trying the issue was granted 
to the plaintiff. 

THE proceedings on the motion in this be- 
half before the Vice-Chancellor of England aze 
reported ante, p. 407. 

Mr. Cooper, with whom were Mr. Walker 
and Mr. Elmsiley, now moved for leave, which 
had been refused by his Honour, to make abso- 
lute an unsuccessful order obtained by the de- 
fendant on the 9th of Feb , 1847, to the 
effect that an issue, directed to be tried forth- 
with by an order of the 4th of November, 
1846, might be taken, pro confesso, in favour 
of the defendant if the plaintiffs should not 
proceed to the trial at the Middlesex sittings 
after Trinity Term then next. The leet-mem- 








The number of candidates who have given 
notice of admission for next term, including 
those who have obtained leave to add their 
names,is - - - - - - 200 

Of these, 41 have been already examined 4! 


The number remaining to be exarmined 159 


But this will probably be Jargely reduced 
from various causes. 





THE LEGAL OBSERVER EDITION 
OF THE 
STATUTES OF THE LAST SESSION. 





Tue 26 Statutes effecting Alterations in the 
Law passed during the last Session, which have 
been printed verbatim m the present volume of 
the Legal Observer are as follow :— 


Drainage of Land, 10 Vict.c.11 . . 94 
Inclosure of Commons, 10 Vict. c. 25 . 120 
Removal of Poor, 10 & 11 Vict. c. 33 . 313 
Abolition of. Mastership in Chancery, 
eOO «ce ceeweseeoeoeew#A 
Threatening Letters, c.66 . . . . 286 
Custody of Offenders,c.-67 . . . . 287 
House of Commons Costs Taxation, 
OO cssneaeuwse san co o we SSD 
Juvenile Offenders,c.82, . . . . - 39% 


originell 
he order of the }3th of December, 6. 
tice to proceed with such new trial forth- 
with having been served by the defendant 
upon the plaintiff, and the fatter net ba mene 


Sapotior Courte:: A, 


aD ; the defendant obtained the order} ones. ‘For this - a bill -for £4,000, 
the ‘now sougitt'to make absolute. The’ ttrawn‘on Messrs. and ‘Co. in ‘London, 
Wave-Chancellor bad ‘refueil this metion upon'|and payable seven days after sight, was ‘trans- 
the grounds that the cemmeon law clerk of the} mitted on the 6th of August, 1842, to ‘Mr. 
plamtiff’s solicitor haf made a slip im ‘the ising whom it was intlorsed and ‘for 
prasteec pe bogs giving notice-of ‘tril m ‘time,’ ed to Mr. Howard, with directions also 
: he was umeware of the order|to inforse it and forward itto Messrs. Bar- 

ined by the defendant, and upon the|}clay and Co. in London. Mr. Howard re- 

‘that the plaintiff had used every en-jceived the bill on the 16th of August, and on 

‘ @eavour to vectify the mistake by immediately |the same day gave it to a Mr. Ridler, the 
apyitying ‘te a judge at chambers for leave to | managing of the Cheltenham and Glou-. 
emter the issue nanc pro tenc, which could net'|cester Banking Company. The bill became 
be-obtained im consequence of the defendant’s|:due on ‘the 23rd, and the proceeds were then 
mifasal to consent, notwithstanding the plain- | carried to the private account of Mr. Howard. 
tiffs offer to defray all expenses. They cited|On the 29th Mr. Howard and Mr. Knightly 
the case of Casborne v. Bareham, 5 My]. & Cr. | sent an order‘to Mr. Ridler to invest the pro- 
113, the principle of which was recognieed by| ceeds of the biti in the names of the new 
the Master of the Rolls in the case of Har-|trustees. At the time when the ‘bill was or- 


grave v. , 8 Beav. 289. apie pres gm ally given Hloward to Ridler, Howarél 
athe Vive Chancellor's refusal of the stead. d 2 credit silen ten by the bank for up- 
ant’s motion, his Honour had granted liberty | wards of £1,500; but this credit rested upon 2 
te ‘the plaintiff to proceed to a new trial of the] bill accepted by Howard; m the interval be- 
sesll issue at the sittings after Michaelmas | tween the 16th and 29th, bills to the amount 
Perm next. of £700, accepted also by Mr. Howard, were 
dishonoured, and there were at that ‘tin 
known to be bills to a considerable amount 
— by Howard and soon to become due. 
Under these circumstances, suspicion as to 
Mr. Howard’s solvency was aroused at the 
bank, and Mr. Ridler replied to the order uf 
Messrs. Knightly and Howard, that he could 
not allow Mr. Howard to draw out the pro- 
ceeds of the bill: until the overdue bills were © 
paid. Mr. Howard subsequently proved ume 
able to meet his liabilities to the bank. The 
present bill was filed by the new trustees to 












































The Lord Chancellor, without hearing Mr. 
Bethell and Mr. Schomberg, who appeared for 
the ‘plamtiff, said, that the present case was 
very much opposed to that of Casborne v. 
Barsham (supra), where it was evident the 
plaintiff did not intend to gototrial. Here 
the plaintiff was anxious to proceed, and the 
defendant wished to take advantage of a slip. 
Blew the court wouli always relieve where 
such elip could be satesfactorily accounted for. 
Undoubtedly there had been here great igno- 
rance or negligence, but as soon as the error 
aren diecovered, every step was taken to re-| recover the amount against Mr. Howard, ant 
medy it. The motion must be refused with|the bank, whom it was sought to make re- 
voste. .oerag for the proceeds, — the ground 
‘| that Mr. Ridler, at the tire when the bill was 
given to him, knew that it was trust property. 
Mr. Ridler | peng denied the knowledge 
thus imputed tohim. He admitted, however, 
the following circumstances, which it was 
contended raised Se inaniny. suspicious case 
against him to justify inquiry. These circum- 
stances were That Gaad had asked Rid- 
ler to take charge of the bill for hin; that he 
knew Knightly to be a clergyman, and there- 
“0 fore that it was unlikely that a bill which re- 
self, ts not admissible for the purpose of| a utred to be indorsed by him and Mr. Howard 
raising a case fer inquiry as to whether | ¢) quid be Mr. Howard’s own money, and that 
the co-defendant had not notice of the|). had afterwards said that a great deal of 
— the money in the hands of attorneys was the 
money of other people, not their own. 

Mr. Hovanl by his answer, etated that he 
had distinctly communicated the fact of ‘the 
bill being trust pro to Mr. Ridler at the 
time of giving up the bill-to him, and that it 

ightly, a clergyman resident in Warwick-{ was carried to his account at the advice of Mr. 
shire, and Mr. Howard, a solicitor, practising | Ridler, and only to nt the inconvenrence 
‘at ‘Cheltenham. Shortly before the time when | of having to get Mr. Knightly’s order for the 
‘fhe note became payable, an intention was|subsequent investment of its proceeds, which 
formed of changing the trustees; but as the} was so soon to take place. Mr. Howard corld 

had not been completed at the time} not be examined as a witness in the catee, 
when ‘the note became due, it was determined’| because the right of the plaintiff agamst ‘the 
that the money should be received by the olfl'|‘bank depended upon his remedy over agatast 
terustees, and by shem pail over to the new) Mr. Howard, who was therefore an mdispen- 





Molls Cont. 
Hawks vy. Howard. July 22 & 23, 1647. 


BREACH OF TRUST.—ANSWER TO DBFEND- 
ANT.—INQUIRY. 

The answer of a trustee, who had handed 
over a trust fund to a co-defendant in 
the owit, by whom st had been applied to 

: diabilities of the trustee to him- 


‘THIs wag a suit to recover a trust fund 
under the following circumstances. The fund 
originally consisted of a promissory note dated 
tke 16th of August, 1938, and payable four 
Tnightly date. The° trustees were Mr. 


fs 
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sable to the suit. But the. plaintiffs 
urged that the contradiction of the two an- 
swers was a sufficient reason for the court to 
direct an issue to try the fact of whether or 
not the bank had notice of the trust at the 
time when the note was deposited. 

_Mr. Turner and Mr. Goodeve for the plain- 


8. 

Mr. Kindersley and Mr. Smyth for Mr. 
Howard. 
Bc Roupell and Mr. Heathfield for the 


Lord Langdale, after etating the facts of the 
case, said that the plaintiff was under great 
difficulty in establishing his case against the 
bank; the answer of Mr. Howard had been 
drawn to his notice, but that answer could not 
be read against a co-defendant. There were 
indeed cases where the answer of one defend- 
ant might have an effect against another; but 
it could not be read as evidence against him. 
The defendants, therefore, were obliged to re- 
sort to the answer of Ridler, and though they 
seemed to admit that they could not succeed 
on Ridler’s answer alone, said that Ridler’s 

-apswer disclosed such a case, as with the 
statements on Howard’s answer would induce 
the court to direct an inquiry. His lordship 
then examined the admissions above stated on 
Ridler’s answer, and ended by directing the 
bill to be dismissed as against the bank. 


@ychequer. 
*Hooper v. Treffry. Trinity Term, May 25, 
1847. 


PAID. — FAILURE OF CONSIDERA- 
TION.—BILL OF EXCHANGE. 


The defendant having some bark to dispose 
of, applied to the plaintiffs to find him a 
cachan: The plaintiffs showed a sam- 
ple to T., who agreed to purchase the bark 
at £7 per ton, provided it was equal to 
sample. The defendant shipped the bark, 
sent the plaintiffs the invoice, and request- 
ed them to accept a bill of exchange for 
the price of the bark. The plaintiffs at- 
cepted the bill upon a del credere commis- 
sion. The bark was found inferior to 
sample, and T, repudiated the contract. 
The plaintiffs having paid the bill of ex- 
change when due: haa, that they were 
entitled to recover the amount of money 
paid for the defendant’s use. 


Assumpsit for money paid.—Plea non as- 
sumpsit. 
_. At the trial before the Lord Chief Baron, 
it appeared that the defendant, having some 
_ bark to dispose of, applied to the plaintiffs, 
who were bark and fis! factors, to find him 
a purchaser. The plaintiffs showed a sample 
to one Thompson, a dealer in bark, at Edin- 
burgh, who — to purchase the bark at £7 
ton, provided it was equal to sample. The 
efendant shipped the sec and sent the 
plaintiffe the invoice of it, and requested them 
to accept a bill of exchange, payable to the 





MONEY 


Superior Courts: Reils.— Eechequer.— Bankruptcy. 


order of and Co., for £379 10¢., 
being the price of the bark. The plaintiffs, 
upon the offer of a del credere commismon, 
accepted the bill. On the arrival of the bark, 
Thompson found that it was inferior to the 
sample, and refused to accept it. The plain- 
pr yeti ar per emir on to acess amount 

e bill of exchange, brought the present 
action to recover from the defendant the 
amount so paid. ee it to 
the jury to say whether the bar nded 
with the sample, and they found it did not, 
and returned a verdict for the plaintiffs for the 
amount of the bill. A rule atsi having been 
obtained to enter a nonsuit on the ground that 
the action was not maintainable against the 
defendant, 

Gurney and Baddeley showed cause. The 
consideration upon which the plaintiffe ac- 
cepted the bill having failed, they are entitled 
to recover the amount as money paid to the 
defendant’s use. It is said that shee is no 
privity between the plaintiffe and the de- 
fendant, and that the plaintiffs ought to have 
sued Thompson, but the fact of the bill having 
been accepted by the plaintiffs at the request 
of the defendant is sufficient to enable 
to maintain this action. 

Crowder in support of the rule. The action 
is improperly brought against the defendant. 
Thompson is the person who is liable to re- 
pay the plaintiff, and he could then re- 
cover the amount so paid as special d 
in an action against the defendant for his 
breach of contract. Between the plaintiffs 
and defendant there is no privity whatever. 

Pollock, C. B. The rule must be discharged. 
The bill was drawn by the defendant and ac- 
cepted by the plaintiffs at the defendant’s re- 
quest. at is sufficient to create a privity 
between them. ‘The bark turned out to be 
inferior to the sample, and Thompson in con- 
sequence repudiated the contract, so that the 
consideration upon which the plaintiffs ac- 
cepted the bill wholly failed, and as they were 
compelled to pay it when due, they are en- 
entitled to recover back the amount as money 
paid to the defendant's use. 

Alderson, Rolfe, and Platt concurred. 

Rule discharged. 





Bankruptcy. 
In re Glover. 20th October, 1847. 


TRADER DEBTOR'S SUMMONS UNDER 1 & 2 
Victr., c. 110.—PRACTICE.—SUFFICIENCY 
OF NOTICE.—SUFFICIENCY OF BOND. 

A notice accompanying affidavits of suff- 
ciency by sureties need not state that the 
sureties are housek 3s or freeholders. 

When a bond proposed to be given under 

the stat. 1 & 2 Vict., 110, in addition to 

the ordinary condition prescribed by the 
statute, contained the words, “ or shall be 
released by the plaintiff in such action :” 

Held, that these words were surplusage, 

and did not invalidate the bond. 


Tue trader (Glover) was served with a copy 
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of affidavit filed in this court, and a notice 
requiring immediate t of a debt, pur- 
suant to the 1 & 2 Vict., c. 110,68. 8, and 
to enter into a bond with two sure- 
ties. The debtor gave notice of his intention 
to present such bond to the commissioner for 
his approval this day, which notice was ac- 
ied hy office copies of affidavits of 
ew by the sureties in the usual form. 
The bond being submitted to Mr. Commis- 
sioner Evans for his approval,— 

The solicitor, on the part of the summoning 
debtor, objected, that the notice accompany- 
ing the affidavits of sufficiency was bad, in- 
asmuch as it did not state that the sureties 
were “ housekeepers” or “ freeholders,”’ pur- 
suant to the rule of the common law courts in 
matters of bail. [Reg. Gen. T. T., 1 Will. 4, 
r. 2.] In support of this objection, he cited an 
anonymous case, 1 Dowling, p. 160, in which 


it was expressly held, that although a notice of | 


bail was accompanied by an affidavit, in which 
it was stated that the bail was “a house- 
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ANALYTICAL DIGEST OF CASES, 
REPORTED IN ALL THE COURTS. 


Common Zaw Courts. 


PRACTICE. 
[Concluded from page 603, ante.) 
INQUIRY, WRIT OF. 

Upon the execution of a writ of inquiry di- 
rected to the sheriff in an action for a malicious 
prosecution, in which the damages are under 
40s., a certificate under the stat. 3 & 4 W. 4, 
c, 24, 8. 2, to entitle the plaintiff to costs, 
should be signed by the under-sheriff in the 
name of the sheriff, and not in his own name. 
Stroud v. Watts, 2 C. B. 929. 

INTERPLEADER. 

Payment of money out of court pending writ 
of error.—Property taken in execution ~— 
claimed by the assignees of the debtor, who ha 
become bankrupt, the sheriff sued out an inter- 
pleader rule, and an issue was directed, the as- 


keeper,” the bail might be rejected, as it was | 5; ae 

. . , gnees to be plaintiffs, and the execution cre- 
not stated in the notice also. There was 8) ditor defendant ; the money levied being, in 
second objection to the form of the bond. | the meantime, paid into court. On trial of the 
— rt of parliament provided that the bond | icsue, the assignees recovered, but, the defend- 
should be conditioned “‘ to pay such sum OF | ant having tendered a bill of exceptions, error 


gums as shall be recovered in any action Or wa, brought in the Exchequer Chamber. The 


actions which shall have been brought, or : 
Shall hereafter be brought, for the recovery of | Tie neue sdes 


such debt, together with such costs as shall 
be given in the same, or to render himself to 
the custody of the gaoler of the court in which 
such action shall have been or may be brought, 
according to the practice of such court, or 
within such time or in such manner as th 





ment, quashing the writ of error. 
gpees then moved this court to make 


an order under the Interpleader Act, 1 & 2 W. 
4, c. 58, for payment of mone 
before cause shown, the defendant brought 
error in the House of Lords. 


to them; but, 


There being no proof that the last writ of 


®| error was frivolous, this court refused to make 


said court or any judge thereof shall direct, | . . 
after judgment shall have been recovered in’ “9 a the writ. King v. Birch, 


such action ;” and in the bond now presented 
a further condition was added, contemplating 
that the trader may be released by the sum- 


moning creditor from his debt. 


Mr. Commissioner Evans, without calling | of irregularity, must come to the 


on the debtor’s solicitor, said, 1 am not dis- 
posed to give effect to an objection like that 
taken to the notice of sureties, unless I felt 
constrained to do so b 
rules of the common 
bail, are not binding in this court in reference 
to trader debtors’ summonses, and no rules 
have been framed by the commissioners of this 
court under the statute 1 & 2 Vict.,c.110. I 
do not think the omiseion of the word “ house- 
k > in the notice of sureties material. As 
to the second objection, the bond contains the 
condition required by the act of parliament. 


sureties, and may be treated as 
If there is no objection to the sufficiency of 
the sureties, I shall approve of the bond. 

The solicitor for the summoning 
said, he was not prepared to deny 
sureties were sufficient. 

Mr. Commissioner Evans. Then I approve 
of the bond. 


were issued 
some authority. The | the same day the defendant’s goods were seized 
w courts, in matters of} under the testatum writ. On the 26th, the 
| ori 


fil 


the original wnt appe 
turned before the issuing of 
Some other words are added which do not | the defendant's assignees 
abridge the liability of the principal or his chambers, 


creditor | at most an irregularit 
that the|on the 5th of 


IRREGULARITY. 


Waiver.—Laches.— Assignees of a baukrupt 
applying to set aside proceedings on the ground 
court within a 
reasonable time after notice of the irregularity. 

‘An original writ of fi. fa. and a testatum writ 
out on the 23rd of Feb., and on 


inal writ, with the return of nulla bona, was 
in the proper office of this court. On the 
25th, a fiat in bankraptey was issued against 
the defendant, and on the 10th of March cre- 
ditor’s assignees were appointed. The plaintiff 
having made up the roll, on the face of which 
ared to be regularly re- 
the testatum writ, 
gece to a judge at 


on the 10th of March, to have the 


gurplusage. | roll amended by inserting the true date of the 


return of the testatum fi. fa., and were referred 

by the judge to the court: Held, that this was 

, and that a motion made 

ay for that purpose was too 

late. Butterworth v. Williams, 4 D. & L. 82. 
See Court Baron. 


ISBUE. 
Counsel's signature.— Writ of trial.—Form 
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of issue.—In Common Pleas the signatare of 
counsel to the pleadings need not appear on 
the issue deli 

An issue in a cause to be tried before the 
sheriff pursuant to the stat. 3 & 4 W. 4, c. 42, 
8. 17, delivered with a blank for the deste of the 
writ of trial, is defective. The defendant should 
apply to a judge at chambers to amend the 
issue st the plamtiff’s expense. It is no 
ground of objection, that a blank is left for the 
retern of the writ of trial. Jefferies v. Yablouski, 
2 C. B. 924. 

JUDGES’ NOTES. 

Sheriffs’ Cowrt.— This court cannot aid a 
party in obtaining a copy of the notes taken at 
a trial. 


An application for a rule that a defendant 
might be fornished with a copy of the notes 
taken by the judge of the Sheriffs of London’s 

on 8 former trml between the same 
parties, was refnsed. Parkhurst v. Gosden, 2 
C. B.894.  * 
JUDGE'S ORDER. 


1. Rule of Court.—A motion to make a 
jadge’s order a rule of court, and for the costs 
of the application, is absolute in the first in- 
stance, if made upon the affidavit required by 
Reg. Gen. T. T. 3 Vict. Black v. Lowe, 4 
D. & L. 285. 

2. Judgment.— Attestation of content.—The 
“orders of the judges” of 12th June, 1845, 
printed ante, vol. 14, p. 335, is not a rule of 
court, but a mere regulation for the guidance 
of the judges at chambers; and, earlees, 
where a judge’s order for judgment had been 
obtained on a written coneent, signed by a de- 
fendant, and attested by an attorney acting aleo 
for the plaintiff, the court refused to set aside 
the order and judgment signed thereon. Dizon 
v. Sleddon, 15 M. & W. 427. 

And see Arrest, 1. 


JUDGMENT AB IN CASE OF NONSUIT. 

A defendant ts-entitled te move dor jadgmeut 
as im case of a nonsuit, although the cause, on 
being called on for trial, wes struck out of the 
iist in eonsequence of neither plaintiff nor «e- 
apn appearmg. Allott v. Bearcroft, 4 1D. & 

327. 


MANDAMUS. 

1. A parish clerk was dismissed from ins 
office on a charge of misconduct by the mcum- 
bent in Nov. 1841, who died im the year 1844. 
The clerk made written applications to the m- 
cumbent in the year 1843 and 1845, but rould 
obtain no answer. A rule nisi for a mandanus 
to the incumbent to restore him to the office 
‘was obtained in pep last, and it was stated 
on the affidavits that the poverty of the appli- 
cant was the reason why an earlier application 
had not been made. 

Held, that under the facts of this case, the 
application for a mandamus was not made to 
the court in proper time. The Queen v. ‘Gifford, 


34 L. O. 228. 
2. Leches.— Quarter scesionws.—At the Epi- 
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appeal, subject toa special case, er acct 
fer = .mandamms: Heid, teat the applicant wus 


not ée0 ime m ing, in the Tem 
refi dir ear the appeal. 
Reg. v. Justwes of Cheslure, 4D. & L. Ba. 
Cases cited in the jadgment : Rex v. Juswecrd 
Pembrokeshire, 2 B..& Ad. 391; Reg.v. Jes 
tices of the West Riding of Yorkshire, 1 G.& 
D. 706; # Q. B, 585. 

3. Shareholder in a2 bridge. — Peorvate.— 
building a bridge, the tolls t0 be vested im than, 
with power to contract for the ‘buildmg and re- 
pairs, and to convey the tolls to the parties with 
whom they conwacted, charged with certem 
payments. The commissioners contracted ap- 
cerdmely with oertam subscribers, who agreed 
to build and repair the bridge; and the com 
missioners agreed, when the bridge should ts 
built, to over in ity all the tolls, 
&c. to the subscribers, their executors, &c., 
bold as temente mcommon amd not as jomt 
tenants, or a8 such esubecribers should appomt. 

The bridge being built, the commisseners 
by mdenture reciting the comtract, assigned to 
the trustees in fee the bridge and oe 
trust to permit and suffer the subscribers, 
heirs and assigns, to aes the Fo 99 to have 
the sole management thereof, and to @ 
receivers, &c., on condition that the patie 3 ee 
should malse certain anmual and other pay- 
ments, keep the bridge in repair, pay salanes, 
&c., and sheuld in the last place, yearly for 
ever, share all the residue of the tolls, bor, 
among the subsoribers for the time being, und 
their respective heirs and assigns, proporus® 
ably to their several shares and interests, @ 
tenants in common and not as joimt tenants. 
Provise, that if sacha —— = sa 
signs, should adjudge that the 
made default ca aee Gic., they sheuld 
wet, durmg such default, be permitted te re- 
ceive or solely mesmage the tolle, but the ‘tra- 
tees should receive and manage the szme, 
do whatever the subscribers were required 


0. 
hag cor apenas emtered ato receipt of the 
tells, which were taken, in part, at a toil 
at ene end of the ‘bridge, im the parish <f 
. 8. C. wan propmetor ef a sual shave, 
and bie pro to the oe gor bale 
appointed to represent in any other 
ner; Torwas he an inhabitant of Putney. © 
a poor-rate for that parish, he and meny othe 
persons were ee dar bnidee orunane 
iera of idgre, whic 
chase Puiey, #1. C. did not appease 
bemg summoned before w justice of one of the 
metropoHtan police courts, di hie ability, 
and combended that some persons ware =nps™” 
‘nsested m ‘the eeseesment, and (# the 


fact was) thet some ietors ‘were ° 
The justices declined issumg a cistress wart. 


This court a 
upon the justice to issue such warssat. 
Held, by Lord C. J., and Patteson, 


phany quarter sessions, upon objection to a no-/J., that H. C. might be distrained upon 'f 
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the rate, and must obtain contribution as he) of the late tenant far life, om the ground that 


could from the said subscribers. By Wil-| the lease was 


ams and Wightman, J.’s that H. C. was at all 
events liable for some portion of the rate, and 


not having appealed, could not now contend] the 
tat he was rated for too much, or that other} Lord 


persons were improperly joined with him. as 
subscribers, or omitted. Reg, v. Paynter, 7 Q. 


B. 255. 
MARBBIZD WOMAN... 
See: Euecution, 3. 


MiSDIRECTION. 

Arrest.— New trial.—In case for maliciously, 
and = oe Blok pang cause, 
eauming the plaintiff to be: on a capt 
under the stat.1 & 2 Vict. c. 110, is a 
erder for which had been obtained upon an 
affidavit not fairly disclosing the nature of the 
contract, for the alleged breach of which the 
defendants were suing, the judge having stated 
that, in his opinion, the plaintiff had failed to 
make out a want of reasonable and probable 


cause, told the jury that, to entitle the plaintiff | continuance, 


to averdict, they must be satisfied that there 
was a total want of reasonable and probable 
cause, and that the defendants had acted with 
malice: Held, a misdirection. Gibbons v. 
M&son, 3 C. B. 181. 


OUTLAWRY. 


Want of proelamations.—Judgment of out- 
lawry, for not appearing to answer an indict- 
ment for high treason, was reversed after the 
lapse of 116 years, on writ of error sued out by 
a co-heir of the outlaw, because it did not 
appear by the record that proclamations had 
been made, or a writ of proclamation issued. 

Judgment, that the outlawry be reversed, 
and the co-heir, plaintiff in error, be restored 


peer the court. will, on motion, order 
the lessor of the plaintiff to give 
defects in the execution. Doe-d. 


tv. Williams,.7 Q. B. 686. 
See Ejectment, 3.. 


PAUPER.- 
I. Misconduct in suit.—A., suin 


1 lects to proceed to trial 
pauperis, neg P aang 
to notice, the defendant is entitled to the costs 


of the day, under thé rule of H. 2 W. 4, r. 110, 
but not to dis A 

Notice of trial having heen given. and. the 
cause entered, A.’s attorney’s clerk was, by a 
blunder in issuing the jury process, prevented 


from passing the record’ in time. The 
court ordered A. to: the costs of the diy. 
Hodges v. Toplis, 2 C. B. 921. 


2. Release.— Lateness of motion:—A plaintiff 
sued in formd pauperis, and after action 
brougit, executed a release to the defendants; 
the release having been pleaded puis darrien 
the court set it aside on the applir 
cation of the plaintiff’s attorney. 

It is not too late to apply om the 8th of June 
to set aside such a plea which had been de- 
livered on the 22nd of April. Wright v. 
Burroughes, 4. D. &:L. 226. 

PEREMPPORY UNDERTAKING. 

En .—On a cause being called‘ on 
for triel, the plaintiff, who had-given a peremp- 
tory undertaking to try, applied: for ite post 
ponement, on the: ground OF the absence of a 
material: witness. Pending the application, it 
was discovered that, owing to some defect in 
the entry of the record, the cause-could not be 
tried ; and it was accordingly struck out of the 
list. The court pe ha a rule absolute for 


to all things which he hath lost, &c. Tyate v.| judgment asin case of a nonsuit, which was 


The Queen, 7 Q. B. 216. 


PARTICULARS OF DEMAND: 

YT. The plaintiff’s particulars of demand 
claimed “the sum of 450/., for his services as 
eferk or manager to the defendant, from Aug., 
1837, to Oct., 1839, inclusive, after the rate o1 
2001. annum.” ‘The proof was an 
ment by the defendant that the plaintiff, who 
was the manager of a banking company, should 
have a certain per centage, by way of commis- 
sion, on all busmess he shonld introduce to the 
defendant : Held, that the particulars were not 
sufficient to let in such a demand, and that the 
defendant was, in strictness, entitled to a non- 
suit. Law v: , 15 M. & W. 541; 
$C.4D.&L. 54, 

2. In an action on the indebitatus counts by 
a broker, to recover the amount of shares pnr- 
chased for the defendaat, and commission on 
the same, the court obliged him to furnish the 
dates of the purchases within the compass.of a 
few days, and the name of the ies from 


subsequently obtained, and enlarged the plain- 

tiffs peremptory undertaking. Rogers v. 
Vaudercom, 4 D. & L. 102. 

Cases cited in the judgment : Ward v. Turner, 

5 Dowl, 22; Petrie v. Cullen, 2? D. & L. 604; 

7 M.& G. 20e0; 8 Scou, N. Rh. 705; Lumley 

v. Dubeurg, 3 D. & L. 80; 14M. & W. 295, 


PREROGATIVE OF THE CROWN. 


Venue.—The prerogative of the crown to 
change the venue. a action can only be 
exercised by the crown officers in actions 
coming within the class of personal in the 
sanse of transitory. 

Quere, Whether in a rule to show cause the 
Attorney-General has, officially, in this court, 
a right to the final reply. Hilfon vy. Lord Gran- 
ville, 34 L. O. 134. 


PRIVILEG SB. 
See Arrest, 4. 
PROCESS. 
1. Description of defendant.—The copy of a 


whom purchased. Berkeley v. De Vere, 4| writ of sammons, served on the defendant, de- 


D.& L. 97. . 
3. 


Defects in execution of power. In ejact-| of York, but now'in the Castle, m the 
ment brought by remainder-man againat Iessee| York :* Heid, sufficient, it not bemg 


ecribed him as “J. S., late of B., tr the county 
city: of 
shown 


that there was not a place called the Castle 
within the city of York, though it was sworn 
that York castle is in the county of York. 
Balman v. Sharp, 16 M. & W. 93. 

2. Description of defendant.—In a writ of 
summons the description of the defendant’s 
residence was, “of Clapham, in the county of 
Surrey.” Held, on a motion to set aside the 
writ and service thereof, that this description 
was sufficient, there being no evidence before 
the court of the description of place Clapham 
was. Bowditch v. Toulmin, 34 L. QO. 230. 


QUARE IMPEDIT. 
See Striking out Counts. 
REPLICATION. 


To a declaration in debt for goods sold and 
delivered, and on an account stated, the de- 
fendant pleaded, that by a certain indenture 
bearing date, &c., (profert,) the plaintiff released 
to the defendant the debts and causes of action 
in the declaration mentioned. The plaintiff re- 

lied non est factum, on which issue was 
joined: Held, that the plaintiff, under this re- 
plication, could not give in evidence that the 
debt for which the action was brought was not 
included in the release, but should have new 
assigned. Jubb v. Ellis, 3 D. & L. 364, 
RIGHT TO BEGIN. 
1. Life Policy.—In an action on a life policy, 
declaration averred, that a certain state- 
ment by the insured that he had not been 
afflicted with certain disorders which were 
named, (amongst which was rupture,) was 
true. The defendant pleaded that the state- 
ment was untrue in this, to wit, that the in- 
sured had been afflicted with rupture, con- 
cluding with a verification. : 

Replication de injurid. Held, that the | wl 
tiffs were entitled to begin. Ashby v. Bates, 
4D.&L.33; 8.C.15 M. & W. 589. 

Cases cited inthe judgment: Geach v,. Ingall, 14 

M. & W. 95; Rawlins v. Desbrough, 8 C. & 
P, $21. 

2. In an action by payee against maker of a 
romissory note for 100/. and interest, the de- 
endant pleaded, as to parcel of the monies, 

pleas the issues upon which lay on the defend- 
ant; and to the residue, payment of a sum of 
money into court, and that the defendant was 
not indebted in a greater-amount; to which 
the plaintiff replied, that the defendant was in- 
debted to him in a greater amount, and issue 
was joined thereon: Held, that the plaintiff was 
entitled to begin at the trial. Booth v. Milins, 
15 M. & W. 669; S.C.4D. & L. 52. 

Case cited in the judgment: Cripps v. Wells, 

C, & Mar. 489. 


SALE UNDER FI. FA. 


Ezpenses.—A motion to return auction fees, 
&c., on the ground that the goods were trans- 
ferred by the sheriff, by bill of sale, to the 
plaintiff who employed the auctioneer, and that 
the auctioneer was emplo by the latter, 
should be made inst the sheriff, and not 
against the plaintiff in the action. Bushell vy. 
Boord, 4 D. & L. 359. 


Analytical Digest of Cases: Common Law Courts. 


SPECIAL CASE. 

Effect of death of party.— Where, by order 
of nisi prius, a cause is referred to a barrister 
to state a special case, it is no ground for set- 
ting aside the case that it is stated after the 
death of one of the parties. James v. Crane, 
15 M. & W. 379. 


STAYING PROCEEDINGS. 

1, Second action. — Where a plaintiff sued 
in debt for work and labour, and obtained a 
verdict, which was afterwards set aside, and a 
new trial ordered, and instead of p i 
again to trial, he commenced a fresh action és 

ormd pauperis, in respect of the same subject 
matter in assumpsit, declaring on a special 
contract; the court made absolute a rule to 
stay proceedings in the second action until the 
former was discontinued or determined. Hatgh 
v. Paris, 4 D. & L. 325. 


Case cited in the judgment: Thrustout d. Park v. 
Troublesome, Andrews, 297. 


2. Time to plead after dismissal of summons 
for particulars.— Where a defendant, having ob- 
tained an order for time to plead, takes out a sum- 
mons for particulars, which is dismissed after 
the expiration of the time given for pleading, 
he is entitled only to the remainder of the same 
day for pleading. Mengensv Perry, 15 M. & 
W. 537. 
Cases cited in the judgment: H v. Walden, 
5 B. & C. 776, “ol Vernon *r. Hodgins, 1 
M.& W. 151. 


3. Second action for same cause.— Where, in 
an action of debt for work and labour, the 
plaintiff obtained a verdict, but the court 
granted a new trial, on the ground that he 
ought to have declared specially, and he 
thereupon, without discontinuing that action, 
brought another for the same cause in as- 
sumpsit, declaring specially; the court stayed 


the ‘phegancnig in the latter action until the 
former was disposed of. Haigh v. Paris, 16 
M. & W. 144. 


Case cited in the judgment: Thurstout d. Park 
vy. Troublesome, Andr. 297. 


See Trial, 4. 


STRIKING OUT COUNTS. 

Quare impedit—Rules of H. T., 4 W. 4.— 
The rules of Hil. T. 4 W.4, do not apply to 
actions of e impedit. In quare tmpedit, 
the declaration contained 6 counts, all founded 
upon the same title, but taking it up from dif- 
ferent periods. The court refused to put the 
plaintiff to his election upon which of the 
counts he would rely. Tolson v. Bishop of 
Carlisle, 3 C. B. 41. 


TIME TO PLEAD. 
1. Pleading peremptorily.—A judge’s order 
made by consent for further time to plead 
** peremptorily,” does not preclude the defend- 


ant from afterwards applyi ig bY summons for 
further time. Beazley v. Bailey, 4 D. & L. 
271. 


2. Effect of peremptory order.—An order 


’ 
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peremptory ” for time to plead does not pre- oa a libel, the venue was, “Central 


clude the defendant from again applying b 

summons for further time; and if agli pe 
such further summons, judgment signed for 
want of a plea after the summons is returnable, 
is irregular. Beazley v. Bailey, 16 M. & W. 


58. 
See Staying Proceedings. 
TRIAL, NEW. 

1. Common Pleas, Lancaster.— Writ of trial. 
—Where a cause has been tried in a borough 
court on a writ of trial issuing out of the Court 
of Common Pleas at Lancaster, a motion for a 
new trial cannot be made to a judge sitting in 
banco at Westminster, under the 4 & 5 W. 4, 
c. 62,8. 26. Bury v. Peers, 4 D. & L. 163. 

2. Signing judgment after ha Sour days of 
term.— Leave was given to a defendant to move 
for a new trial after the first four days of a 
term; but the name of the case wag not in- 
serted in the “ New trial notice paper,” nor 
was any notice of the circumstances given to 
the plaintiff. The plaintiff signed judgment 
on the 5th day of the term. A rule for a non- 
suit or new trial was afterwards served on the 
— attorney. A rule was granted to 

irge that rule, but was ordered to stand 
over till the merits of the first granted rule 
should be disposed of. The defendant’s pro- 
per course would have been to have moved to 
set aside the judgment. Lioydv. Berkovitz, 16 
M. & W. 31. 

3. Short notice.—Where a defendant is under 
terms to take short notice of trial if neceasary, 
it lies with the plaintiff to show the necessity 
of a shorter notice than the ordinary one. And 
where the defendant being under such terms, 
the 4 sage! delivered a replication on the 14th 
of May, which on the 19th he abandoned, and 
delivered another with the similiter added ; on 
the 21st obtained an order to try before the 
sheriff; on the 23rd delivered the issue with 
notice of trial for the 28th; and on the latter 
day tried the cause as undefended, and ob- 
tained a verdict, the court set it aside with 
costs, on the ground that the plaintiff had had 
time to give the ordinary notice. Drake v. 
a pe & W. 607. 

4. Stay oceedings. — Countermand. — 
Where the plaintiff’s replication concludes to 
the country, he may at once give notice of trial, 
although issue is not formally joined between 
the parties. 

_ Where a rule nisi contains a stay of proceed- 

ings, this only restrains the parties from pro- 

ceeding on with the action, but does not pre- 

clude them from countermanding their notice 

~ trial. Mullins and others v. Ford, 34 L. O. 
TRIAL, WRIT OF. 

Several issues.— Waiver.—A writ of trial di- 

ace ‘* the issue” to be tried, when there are 

issues joined, is irregular; but if the 
defendant appears at the trial, he waives the 
irregularity. Towers v. Twrner, 4D. & L. 177. 


VENUE. 
1, In the margin of an indictment for pub- 
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riminal Court, to wit;” in the body the 
offence was laid to have been committed “ at 
the parish of St. Mary-le-Strand, in the county 
of Middlesex, within the jurisdiction of the 
Central yo ae - 
was pr oun e grand jury o 
Central Crininal Court, ey on certiorari, 
might be removed to the Court of Queen’s 
Bench at Westminster, and ay. rer be pro- 
nounced by this court on the efendant t 
withdrawing his plea of not guilty. Reg. v. 
Gregory, 7 Q. B. 274. 

2. Bringing back. — Construction of under- 
taking.—The undertaking to give material evi- 
dence upon bringing back the venue to the 
county in which it was originally laid, is satis- 
fied by proving any fact which materially con- 
duces to the establishing of matter which may 
be im issue, arising in the county to which the 
cause is restored, or tending to enhance the 
damages—yper Tindal, C. J., and Maule and 
Cresswell, J.’s ; dissentiente, Erle, J., who held 
that the undertaking binds the plaintiff to 
prove some matter arising in the original 
county, which is indispensable to be proved in 
order to maintain the action, or which tends to 
enhance the damages. 

So, although the course of the pleadings or 
of the evidence may render such fact im- 
material. 

Therefore, in an action for crim. con., an act 
done in Middlesex in furtherance of a plan for 
hiring lodgings at Bath, for the purpose of 
facilitating the commission of adultery there, 
was held by Tindal, C.J., and Maule and 
Cresswell, J.’s, to be a sufficient compliance 
with an undertaking to give material evidence 
in Middlesex; dissentiente, Erle, J. Clark v. 
Dunsford, 2 C. B. 724. 

Cases cited in the judgment: Santler v. Heard, 

2 W. Bla. 1031 ; Swaine’s case, 1 Siderf. 405 ; 
Lawson +r. Mangles, 2 M. & Rob. 427; Clark 
v, Reed, 1 N. R.310; Guard v. Hodge, 10 
East, $2; Gilling v. Dugan, 1 C. B. 8; Lind- 
ley v. Bates, 2C. & J.659; 2 Tyrwh. 746. 
WARRANT. 

Sureties to answer indictment.— Discharge on 
undertaking to bring no action.—A warrant of 
a judge of Queen’s Bench issued, directed to 
the governor of a gaol, constables, &c., direct- 
ing them to apprehend and take a party against 
whom a bill for a misdemeanor had been found 
at quarter sessions, ‘and him safely keep, to 
the end that he may become bound and find 
sufficient sureties to answer the indictment, and 
be further dealt with according to law.” 

Held, a bad warrant, for not directing that 
the party should be brought before some judge 
or justice to be bound. 

And thie court disc the party without 
imposing the condition that no action should 
be brought. Reg. v. Downey, 7 Q. B. 281. 


[The “Table of Contents and General Index” 
comprise references to the several sections of 
this Digest throughout each volume, and 
thereby each part of it may be readily found. ] 
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COMMON LAW SITTINGS. 


Common Pleas. 
In and after Pficheelmas Term, 1847. 
In Term. 
MIDDLESEX. 
Wednesday ~ Nov. 10| Friday 
Wednesday . Nov, 17 
After Term, 
_. MIDDLESEX. LONDON 
Friiay. . . Nov. 26| Saturday. . 
The Court will sit at ten o’clock in the forencen 
on each of the days in Term, and at half-pest nine 
gd on each of the days after Term. 


LONDOM, 
~- « Nov... 





Friday . . Nov..19}. 


Noy. 27 





Common Law Sittings. —Common Law Cause Lisis. 


Middlesez.—Geat v. Cutts.—Wil 


ELondone—Mitchell 2, Moare—Cockbarn. 
Tried during Hilary Term, 1847. 
Middlesez.— Flower v. Roper:— Wordsworth: 
Easter Term, 2649. 
Middlesex—The Queen v. Mary Nixon—Serj cant 


E. C. Jones. 


London.—Cuarliog » Young and others — Hum- 
a and anctherm Belcher—Crow-. 


causes in the list for each of the above si der. 


days in Term, if not disposed of on thove days, wil 
ba tried by adjournment on the days following each 
aay sitting days. 


oauees. will be tried, but the const will edjourn toe 
fHture day. ” 


*,* For the Queen’s Bench and Exchequer 


Sittings see p. 576, ante. 


COMMON LAW CAUSE LISTS. 
Qucen’s Bench. 


NEW TRIALS. 


Remaining undetermined at the end.of the Sittiags 
afterTrinity Term, 1847. 








Hilary Term,.1846. 
Lendon,—The Queen v. F. Kensio Mr. 
Whitehurst. = 
Easter Term, 1846. 


gon Wek and another #, Greakam—Dun- 
a ata d. Hayward v. Tinslay—Cromp- 


Michaelmas Term, 1846. 
London.— Herring v. Meteyard.—W.. H. Watson. 
London, — Simpson v. Margitson—Same. 
a ork.— Lockwood ». Wood—Same, 
iverpool.— Hobson and others v. Garner,— 
Knowles. 
Kent.— Nunn v. Jackson—Serjeant Channell. 
Kent.—Absolon v. Marks.—Pebacock. 
Surrey.—Carruthers v. West.— Charnock, 
Norwich.— Linford, a pauper, wv. Fitzroy — 
O’Mally. 
Carmarthen.— Bowen s. Owen and another—W. 
H. Watson. 
Devon.—Harrison ». Bankart—Crowder. 
Cornwall.—Stevens v. Jeacocke—Cockburn. 
Wilts.—Robins v. Fennell and others—Crowder. 
Somerset, — The Queen ». Chorley — Serjeant 


Tried during Michaelmas Term, 1846. 
Middlesex, — Greville ». Stultz and others in 
error— Barstow, 
Hilary Term, 1847. 
Bfiddleser.— Richardson v. Berkeley— Knowles. 
Middlesex.—Conles v. Simmonds—Serjeant Shee. 
Middlesex.— Normansel », Creft—W. H. Watson. 
Middlesx.—Dve ¢d. Sumner v. Nash— Peacock, 
Biddleser.—The Queen z. Leung, Esq.—ttumfrey. 
Middilesex.—Same 2.. Watson—sar F. ‘hesiger- 


Middleser.—Same v. Button and othere—Serjeant | 


Allen. 


| Riiddleer.—Blundell v. Drummond-— Bramwell. |.&o. v. 








Loadon.—Burrows and: another », Gabriel and 


otbers—Sama 


Kent.— Lilley, a pauper, »- Elwin—Serjeant Shee, 


the 2th Nov., in Eondon, ne ; Surrey. — Parratt v. Newte — Serjeant E. C. 
ones. 


Bedford. — Doe d. Crawley wv. Gutteridga — 


O*Mally. 


Suffolk.—Pys v. Mumford—Andrews. 
Norfolk, — Angersteia v, Caius College, Cam 
Mall 


Bincoin. — Hastley v: Raseell and another — 


Wohited urat, 


Warwiok.—Bower vy. Wood —Same. 
Lancaster.—Turmer and.asother v. Hartley —Biex 


tin, 


Durham. — Wren » Heslop and another. — 
Knowles, 

Durham.— Wright v. Gibeon—Same. 

City, Yor2.—Nicol v. Alison —Same, 

York.—Pollock, the younger ». Stables—Batnes . 

York.—Kilner-and another v. Prestoo—Sammm 

Forb.—Lee and: others 9, Dawsea—Same. 

Liverpool.—Walker » Melloc and another—¥¥, 
H. Watson. 

Liverpool.—Y atea v. Bentom—K.newles. 

Flint.—M‘ Killock + Cooke—Townskend. 

Cheater.—Sutton.v. Swanwick and another—Chil 


ton. 


Worcester —Cheshire ». Hair—Godson. 


Hereford.—Doe d, Huck, a pauper, ». Rimall and 
Heref 


e. 
Gleucester.— Parratt sr. Lambert—Seme. 
Somerset.— Robertecn sud saother ». Norris— 


Crowder. 


Somerset.—The Queen ». Inhabitants of T ythtong, 


East Mark—Cockburn. 


Somerset.—The Queeme. Inhabitants of Fything 
e—Same. 


Moer. 


Tried during Baster Term, 18-47. 
Middlesez.— Levi ». Irwin—Charnock. 
Trinity Term, 1847. 
Middlesex.—Clayards v. Dethick and smother 
Miller. 
London. — Wallington v. Lambert, Bart. (seed, 


&c.)}—Chambers. 


London.—Crampton v: Greer—Petersdorff. 
London.—Russell ¥. Smith—W. H. Wateon. 





SPECIAL CASES AND DEMURRERS. 
Michaelmas Terns, 1847. 
Whitmore and Co.—Morria, Bt, v. Dake of 


Beaufort, dem. 


J. Lewis.—Lewia wm Harris, dem. 

Briggs sod Son,—Howard v. Clarkson, dem. 
Elmslie and P:—Connop and another, axecutira, 
Levy, dem. 


Middlesex.—J ones.and another v. Bluntandotbers| Williamson.—Hilteons. Whitebead, special case. 


sir F. Thesiger. 


* 


Hawkins— Maldon ». F yson,,special case.. 


Ohei fleas Cline Heart, 


Atkinson.—Webater ». Watts, dem. 
Wire and Co.—Hills v. Croll, dem. 
3déhuson and Co—Clerkeon v. CAcrer, fom. 


Barker and B—Vigers v. Desn and Chapter -¢f/ an 


ays and others, dem. 
« v. Dofeur, dem. 
Dafoe Hovey v. Sayer, dem. 
Adghtey. —Groves v. Barnett and enottrer, Gem. 
Everest and Co.— King v. Marman and ofbers, 


hace 
Sébnson and Co.— Mall ». Bambridge, epecial 
case. 
Philpot.— Morrell v. Biddle, special case. * 
Patt, — The Right Hon. H. Hubhouse-s. James, 
special case. 
Lewis. —Nethan-y. Lazarus, dem. 
Angell.—Angell, plaintiff in person v. Herrison 
and others, dem. 
Fyson and C,— Phillips v. Ourliag, special 


case. 
Pemberton.—Milis +. Blackall, dem. 
Bigg and Co.—Jones, executor, &c. ». Mreares, 
executor, &c., special case. 
J. and C. Rogers.—Banks 9. Newton, error. 
Fluder.—Mesres ». Prangiey, dem. 
Wright.—Filliter , Phippard, asrest of judgment. 
Husband and W.—Reeves and anotber v. Pedlar 
and another, dem. 
Same.—Barber ». Lemon, dem. 
White.— Doe d. Lord . Kingrbary, special cause. 
Mortimer.—Newbatt 9. Salmond end others, dem. 
Moultrie.—Humphreys v. Cooke dem, 
oe & Co-—Laurie, Kot., and others, Kirk, 


Parkinson.— Henshaw v. Fletcher and enother, 


dem. 
Clowes & Co.—Doe d. Snape v. Nevill, wpecial 


case. 
Fitcb.—W ard «nd others v. Liddiman, dem. 
Tribe.— Bailey v. Harris, dem. 
Todd.—Attwood », Joliffe, Clerk, and enother, 


special case. 

Corfield.—Cook wv. Gell, dem. 

Lewis and L.—Bunn v. Lind, dem. 

Lattly and B.—The Surrey Iron ‘Ratiwey Com- 
pany v. Chaplin, dem. 

Ravenscroft.—Hallan/infant, ». Taylor, chk., dem. 

Stretton, — Look w, Neale, dem. 

Gregory and Co—Williamson, admix., &c. v. 
Davies, dem. 

Gough.—Sewers-y. Niaon, dem. 

Hodgson and H-—Cechranew. Young, dem. 

Kennedy.—Jones ¢. Greathey, dem. 

C. Bell.—Clegg and others v. Dearden, special 
verdict. 

Hughes and Co.—Berkeley and another -v, W. 


Ingram, dem. 
Weftmacott and Co.—Spescer and another v. 
iadur jn error, error. 
awyer and B.—Doe d. several dems. Patrick ». 


Royle, olk. and wife, special case. 
y & Co—Doe dem. Smith v. Birkin, special 


case, 
Williamson & H.—Dails «. Lloyd and another, 
special case. 





‘Commen Plcas. 
Remanet Paper of Michaetmas Term, 1B47. 
£ ed Rules. 

To 1st day.—Strickland v. Hawkins. 

ee -» Field », Mackenzie, pud. off. 
To 6th day.—Barnes and another v. Attwood, 

+» Bame +. ‘Senre, 

New Trials of Michaelmas Term, last. 
Middlesez.—Shaw and others ¢. Clarkson. 


Londen, — Browa w. Be Winen. 
Lenden-—Hestley-s. ings aud another. 
doadenr—~Martley and snether *. Cummings eal 
other 


London —Baker and sncther s. Plaskitt. 
Lendes.— Mollett «. Wackerbarth and others. 
London.—Angle v. Gilpin. 

London.—Maxey 9. Thames. 


?. 

Surrey.—Couling v, Coxe. 

(Part beard, Sth June.) 
Cornwall—Doe (Lord) v. Crago. 
Cornwali,— Coode v. ‘Cayzer. 
Derby.—Cox, surviving, &c. v. Gtee. 
Derby.—Same +. Saint. 
Derby. —Cox, surviving, @c. v. Mousley. 
Derby.—Batho and another v, Batthyary. 
Warwick.—Valpy and others, assignees, &c. +. 

Sanders and another. 

Warwick.—Tunnicltf! ». Tedd. 


New Trials of Hilary Term last. 


Middleses.— Doe (Miller) v.-Olaridge. 
Middlesexz.— Varney v. Hickman, 
Middlesex.—Streeter v. Barthett. 
London —Hitchin v, Groome. ° 
London—Smith and otbers, assignees, v. Wateon. 
London.—Gay and enotber v, Lander. 
London.— Miles v. Pope. 

London. —Beaumont v. Brengeri. 
Loadon.—Brown v. Chapman, 
London.— Baker v. Sayer. 

London.— Adlington v. West. 


New Trials of Easter Term last. 


Middlesex. — Morgan end another, ex. v. Earl of 
Abergavenny. 

Middlesex.—Thompson v. Stocken. 

Middleez.—Hume vy. Davis. 

Middlesex.—Goddard v. Dobson and snother. 

Middlesex. —Finney v. Tootell, 

Middlesexr,—Murray and others v. Hall. 

Misiddesexz —Lindus v. Bradwell. 

London.—Nickels v. Ross, jan. 

Loadon—Same 


Lendou—Hopweod v. Thern. 
London,—Ingram v. Symons. 
Lentlon—Barker a. Griffiths. 


London,—P v. Parr, 
Tadesocbialie ». Piddimg. 
Surrey —Eyre v. Scovell and others, 
, k Beech v. Jones. 
Chester.—Chaddock v. Wilbraham and another. 
Chester.—W orthington v. Warrington. 
Gloucester —Wi'"Leod +. de. 
Salop—Doe (Bather) v. Brayne and another. 
Hants.—Ansell v. Richards. 
Somerset.—COard wv. Case. 
Neefoik.—Garrard «. Tusk {in dower.) 
Suffolk.—Thorpe ». Barber and another. 
Suffolk.— Vipan.. Gey aod others. 
Sujfolk, Same v. Same. 
Brecon.—Griffiths ¢. Powell. 
Livezpeal.—Howden 9. Standish, Esq. 

New ries is-of Frintiy Term, last. 
Middlesex.—Parnes, adm. v. W ard. 
London, —~Alexander v. M“Kensie, pub. offi. 
London.—Belcher & others, assignees, ». Patten. 
London—Doe dem Royle and others v. Alison. 
London.—Bame v. 'Seme. 
Middlesex.—Y oung v. Geiger. 
Middlesea—Same ». Same. 
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CUR. AD. VULT. 


Patteson and others ». Holland and others. 

To stand over till the si. fa. in Queen’s Bench 
is disposed of. 
Brown and others v. Mallett. 


Demurrer Paper of Michaelmas Term, 1847. 
Wednesday 10th Nov. 


Joel v. Deen, 

Leigh v. Earl of Balcarras and others. 

Hodgkinson v. Taylor. 

Smart and another v. Sandars end others. 

Jones v. Sawkins. 

Dicker v. Jackson. 

Tamlyn ». Woolcock. 

Owen v, Challis, 

Salivan v. Prole. 

Rutson v. Pratt. 

Follett and another, assignees, v. Hoppe & others. 

Cocks v. Purday. 

Pilbrow ». Pilbrow's Atmospheric Railway and 
Canal Propulsion Company. 

Harris v. Marten, sued, &c. 

Smith v. Kenrick. 

Hayward v. Bennett. 

Engstrom and others v. Brightman and others. 

Baldiog and ux. v. Crowther. 

Smith v. Marsack, 

Croggon v. Ward and another. 

Peter v. Daniel. 

Tripp v. Sbrapnell, 

Mortimer and others v. Hartley and others, 





Exchequer of Pleas. 
PEREMPTORY PAPER. 
For Michaelmas Term, 1847. 

To be called on the first day of the Term, after the 
motions, and to be proceeded with the next day, if 
necessary, before the motions. 

Rule Nisi. 

7th June, 1847.—Ryland, jun., v. Small and 
others—Mr. Martin. 

29th April, and 8th May, 1847.— Rogers ». 
Trevetban—Mr, Ball, Mr. Needbam. 

25th Mav, 1847.— Thompson v. Langridge— 
Mr. Bramwell, Mr. Willes. 

ist June, 1847,.— Hallett, jun., ». Vigne—Willes, 
Attorney-General. 

9th June, 1847.— Howard v». Deacon—Lusb, 
Wordsworth. 

8th June, 1847.—Evans and others v. Powis— 
Mr. Brown, Mr. Bramwell. 

1ith June, 1847.—Green v. Crockett—Skinner. 


DEMURRERS, 
Michaelmas Term, 1847, 
For Judgment. 
Duncan ». Benson. 
(Heard 5th May, 1847.) 
Chamberlain v. The Chester and Birkenhead 
Railway Company. 
(Heard 8th May 1847.) 
For Argument. 
Griffiths v. Pike. 
(To stand over until special case settled.) 
Duke, Kt., and others ». Forbes. 
(Part heard 7th June, 1847.) 
Grout vw. Enthoven, sued, &e. 
Spindler and wife v. Grellett. 
Worthington ». Wanklyn. 
Graham and others, assignees, #. Allsop. 


Jarvis v. Dircks, 


Alder and another, assignees, &c., v. Newman 


and another. 


Common Law Cause Lists. 


Higgs v. Mortimer. 
Roper v. Hanson. 
Ramaden v. The Menchester South Junction and 


Altringham Railway Company. 


Hasluck v, The Eastern Counties Railway Co. 
Porral and others ». Jones and another. 

Farle v. Oliver. 

Price and another, executors, ». Woodhouse and 


another. 


Kemp v. Nash, (sued with Hutton aod another.) 
Kemp v. Hutton atd another, (sued with Nash. 
Bryant v. Bobbett. 

Bates v. Townley and another. 


(Proceedings stayed until security given for pay- 


ment of defendant's costs.) 
Kirkwood and another ». M ve, 
Brown and another v, Whiteway and others. 
Gravatt ». Ward, 
Collins ». Ozanne and others. 
Dorrington v. Carter. 
Ricketts and others v. Phillips. 
Craig v. Levy, (in error.) 
Parker, executor, ». Harrison. 
Eyre v. Waterhouse, 
Earl of Lindsey v, Capper and others. 
Brine o. Bazalgette. 
Pratt ». Pratt and others, 
Austen ». Kolle. 
Hewes v. Angell. 
Sedman v. Walker, Esq., and Stephenson. 
Sadler and others v. Johnson. 
Davis (qui tam) v. Arden. 
Bass v. Miller. 
Hernaman and another, assignees, &c. v. Geach. 
Heale v. Clarke. 
Bullpett and otbers v. Doswell. 
James ». Woodhouse and another. 
Moon v. Durden, jun. (sued, &.) 
Davis v, Durden, jun., (sued, &c.) 
Ulph ». Mines. 
Coupland v. Challis. 
Heward v, Ashley. 
Arthur v. Beales. 
Whitmore vp. Walker. 
Gathercole v. Miall. 
Bennett v. Buil. 
Creft v. Clark. 
Sladden and another v. Jennings. 


SPECIAL CASES. 
For Michaelmas Term, 1847. 


For Judgment. 
Wilson v. Eden, Bt., and others. 
(Heard 4th June, 1847.) 
Hall v, Lack. 
(Heard 11th June 1847., 


For Argument. 
Baddeley, clk, v. Gingell, by order of Baron 


Parke. 


Doe d, Burton v, White, by order of Nisi Prius. 

Doe d. Knight v. Spencer, _ Ditto. 

Harries vy. Hooper, Ditto. 

Lee v. Stone and others, by order of V. C. Knight 
Bruce. 

Taylor ». Dawson, Eeq., by order of Nisi Prius. 

keld, clk. ». Jobnston and others, by order of 

the Lord Chancellor. 

Galloway and another v. Cole, by order of Visi 
Prius. 

Ramsbottom v. Duckworth and another, by rule 
of court. 

Marsh v. Davies and others, by order of Nisi Prius. 

South Eastern Railway Compeny v. Pickford and 
others, by order of Baron Alderson. 


Common Law Cause Lists.—Mecting of Parliament.— Professional Lists.—Letter Bor, 623 


Tobin, Kant, v. Simpson, exor., &c., by order of 
Justice Erle. 

Morgan, admix., &e., v. Jeffreys, by order of 
Justice Erle. 

Molton and wife, admix., &c., v. Camroux, #60. 
&c., special verdict. 

Belcher and others, assignees, &c., »- Bellamy 
and another, exors., &c.,by order of Baron Alderson. 

Hamilton and others v. Spottiswoode, by order 
of Baron Parke. 

Grabam and others, assignees, &c., v. Allsop, 
by order of Baron Alderson. 

Shiell v. Ward and others, by orderof Nisi Prius. 

Doe d. Knight ». Samson and others, by order of 
Nisi Prius. 

Furness and another w. Law, by order of Nisi 


rius. 
The Royal Mail Steam Packet Company v. 
Acraman and others, by order of Nisi Prius. 


NEW TRIAL PAPER. 
For Michaelmas Term, 1847. 
FOR ARGUMENT. 
Moved Easter Term, 1847. 


Middlesex, Lord Chief Baron. — Hitchcock, ed- 
ministrator, &c. v. Beavan—Mr. Martin. 

London, Lord Chief Baron.—Mason v. Owen and 
others—A ttorney-General. 

London, Lord Chief Baron.—Ralli v. Denistown 
and others—Attorney-General. 

London, Lord Chief Baron.—Entwistle and another 
». Dent and others—Sir F. Kelly. 

London, Lord Chief Baron.—Hesletine v. Siggers 
—Mr. Crowder. ° 

Londun, Lord Chief Baron.—Ollive ». Booker— 
Mr. Crowder, 

London, Lord Chief Baron.—Ollive v. Booker—~ 
Mr. Watson. 

London, Lord Chief Baron —Green and others, 
assignees, v. Laurie, Knt., and others—Mr. Martin. 

London, Lord Chief Baron —Alexander and an- 
other ». Booker—Mr. Watson. 

London, Lord Chief Baron.—Barber, on effidavits, 
v. Grace—Mr. Whitehurst. 

London, Lord Chief Baron.—Pell v. Jones—Ser- 
jeant Allen. 

London, Lord Chief Baron.—Phillips and another 
(on affidavit) v. Fisher—Mr. James. 

Liverpool, Mr. Baron Rolfe.——Bayliffe v. Butter- 
worth—Mr. Knowles. 

Liverpool, Mr. Baron Rolfe.—Caine v. Horsfall— 
Mr. Martin. 

Liverpool, Mr. Baron Rolfe.— Broadbent and 
others v. Fernley and another—Mr. Martin, 

Liverpool, Mr. Baron Rolfe.—Whitwell v. Harri- 
son—Mr. Watson. 

Gloucester, Mr. Justice Maule. — Christy and 
others (on affidavits) v. Powell and otbers—Mr. 
Whateley for defendant Pidgeon. 

Lewes, Lord Chief Justice Wilde.—Biddle, execu- 
tor, &c., v. Biddle —Serjeant Shee. . 

Kingston, Lord Denman.—Hooper and another v. 
Williams— Serjeant Channell. 

Kingston, Lord Denman.—Boileau v. Rudlin — 

t Shee. 
ingston, Lord Denman.—Robinson v. Harman— 
Mr. Chambers, 

Kingston, Lord Denman.—New and Enniskillen 
Railway Company v. Edmonds—Mr. Bramwell. 

Chester, Mr. Justice Williams.—Bates », Townley 
and another—Mr. Welsby. 

Chester, Mr. Justice Coltman—Bates v. Townley 
and another—Mr. Townshend. 

Cardigan, Mr. Justice Wightman-—Doe d. Lewis 
a Lewis—Mr. Benson. 











Shadwell—Mr, C 


Cooper, 





Winchester,’ Mr. Justice Cresswell—Newlyn 4. 
ockburn. 
Dorset, Mr. Justice Oresswell.--Saint (on affidavit) 


v. Cox—Mr. Cockburn. 


Taunton, Mr. Justice Williams—Wait end an- 


other »y. Baker—Mr. Crowder. 


Taunton, Mr. Justice Williams.—Wait and an- 


other v. Baker.—Mr. Butt. 


Moved after the 4th day of Easter Term, 1847. 
Middlesex,— Mr. Baron Alderson,—Wilkins v. 


Grant—Mr, Crowder. 


London, Mr. Baron Alderson,—Chapman », 


Geiger—Mr. Bramwell. 


Moved Trinity Term, 1847. 
Middlesex, Mr. Baron Parke.—Manning ». Bailey 


—Mr, Chambers. 


Middlesex, Mr. Baron Parke,—Jacobs v. Hyde— 
Mr. Hake. 

London, Lord Baron. —Chilton v. The 
London and Croydon Railway Company—Mr. Hill. 


MEETING OF PARLIAMENT. 





THE new parliament will assemble “for the dis- 


patch of business” on the 18th of November. 





DISSOLUTIONS OF PROFESSIONAL PART 
NERSHIPS. 


From Sept,’ 21st, to Oct. 22nd, 1847, both inclusive, 
with dates when gavetted. 
Beetham, Francis, and Charles Foulger, 2, Tanfield 
Court, Temple, Attorneys and Solicitors. Oct. 
15, 


William Bush, and George William Whit- 
aker, 17, Hatton Garden, Bampton, and Wit- 
ney, Solicitors. Oct. 1. 


Cornthwaite, Daniel, and Jobn Hilditch Adams, 14, 


Old Jewry Chambers, Attorneys, Oct. 5. 
Lamb, Henry, and Henry Jobn Nettlesbip, Ketter- 
ing, Attorneys and licitors. Sept. 24. 
Newstead, Charles, and Wormley Edward Richard, 
son, Selby, Attorneys and Solicitors. Sept. 

28. 

Terrell, James, Bartholomew Yard, Exeter, Solici- 
tor, and Edward Hunt Roberts, late of the 
sagne place, but now of 170, Fore Street Exeter, 
Solicitor and Conveyancer. Oct. 15. 

Wilkinson, Josiah, and Oswald Lee Rasch, 2, Ni- 
cholas Lane, Lombard Street. Oct. 1. 








THE EDITOR’S LETTER BOX. 

The improvements lately announced, in re- 
gard to the Reports of Recent Decisions, and 
the more convenient arrangement of the Con- 
tents of the Work, will commence next week 
with the New Volume. The Reports, Analytical 
Digest of Cases, New Rules and Orders, Cause 
Lists, Sittings, and Special Business of the 
Courts, will be classified together in the latter 
part of each Weekly Number: thus affording 
the greatest facility of reference. The first part 
will contain the Parliamentary or Legislative 
matter, and all Original Articles and Dis- 
sertations. 

The title page and contents of Vol. 34 will 
accompany the next number. 
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